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•M  i»wiiugtod  fa  la 


Alabama— (1  Minflr)  12;  (l  Stew.)  X8;  (2  Stew.)  19,  20;  (3  Stew.)  20,  21^ 
(1  Stew,  ft  P.)  21;  (1, 2,  SStew.  ftP.)  23;  (4, 5Stew.  ft  P.)  24;  (5Stew» 
ft  P.,  and  1  Porter)  26;  (1, 2  Porter)  27;  (3, 4  Porter)  29;  (4»  5, 6  Pteter> 
80;  (6,  7  Pbrter)  31;  (8»  0  Porter)  33;  (1)  34,  35;  (2,  8)  36;  (8»  4)  37» 
(4»  5)  39;  (6,  7)  41;  (7,  8)  42;  (9,  10)  44;  (U,  12)  46;  (13,  14,  15)  4% 
(USk  16)  50;  (17»  18)  52;  (18, 19)  54;  (20^  21)  56;  (22, 23)  58;  (24. 26)  60| 
(26,  27)  62;  (16,  16)  63;  (28.  29)  65;  (29,  30,  31)  6a 

▲KAiraAS-(l,  2)  33;  (2)  35;  (3)  36;  (4)  37,  38;  (6)  39,  41;  (6)  42;  (7.  Q 
44^  46;  (8,  9)  47;  (9,  10)  50;  (10,  11)  52;  (11,  12)  54;  (12,  13)  56;  (13, 
14)  58;  (14, 16)  60;  (17. 18)  65;  a8. 19)  6a 

OAlOOBiriA— (1)  52, 54;  (2)  56;  (3)  58;  (4)  60;  (5)  63;  (6)  65;  (7.  8)  6a 

Oo«Jiicgio«T--KKirby,  end  1.  2  Boot)  1;  (1, 2  Dfty)  2;  (3  Dfty)  3;  (4  Dfty)  4| 
(5D»y)  5;  (1)  6,  7;  (2)  7;  (3)  8;  (4)  10;  (6)  13;  (6)  16;  (7)  18;  (8)  20| 
(9)  21;  (10)  25,  26,  27;  (11)  27,  29;  (12)  30,  81;  (13)  33;  (13.  14)  35^ 
(14)  36;  (16)  38. 39;  (16)  41;  (17. 18)  44;  (18)  46;  (19)  48;  (19. 20)  50; 
(20)  52;  (21)  54;  (21.  22)  56;  (22)  58;  (23)  60;  (23.  24)  63;  (26)  65f 
(28,  26)  6a 

I>IL4WAB»-(1  Herr.)  23,  25.  26, 27;  (2  Herr.)  29,  30,  31.  33;  (4  Heir.) 
42^  44;  (6  Harr.)  48.  60;  (1  Hoeet.)  63,  6a 

FbOBiDA— (1)  44.  46;  (2)  48.  50;  (3)  52;  (4)  54,  56;  (6)  58;  (6)  63,  65> 

(7)  6a 

Qboroia— (1 T.  U.  P.  Charlton)  4;  (1)  44;  (2, 3)  46;  (4. 6)  48;  (6. 7)  50;  (8, 9> 
52;  (9. 10)  54;  (11.  12)  56;  (12;  13.  14)  58;  (16.  16)  60;  (17. 18. 19)  63^ 
(19.  20)  65;  (21,  22,  23)  6a 

lUiHOiS— (Breeae)  2;  (1  Scam.)  25,  26,  27,  28;  29,  30^  32.  33;  (2  Soam.> 
33,  35;  (3  Soam.)  36;  (3.  4  Soam.)  38;  (4  Soam.)  39;  (1  Gilm.)  41; 
(20ilm.)43;  (3  6ilm.)44;  (4GUm.)46;  (60ilm.)48,  50;  (11)50;  (11^ 
12)52;  (12;13)54;  (13,14)56;  (14,15)58;  (15)60;  (16)61;  (16.17)63| 
(17. 18)  65|  (18, 19)  6a 


I 
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IiriKAirA— (1  Blaokl)  12;  (2  BUokf . )  18»  20,  ZL;  (3 Blftokf.)  25, 26;  (4  Bhokl| 

28^  29,  30,  32;  (5  BlAckf.)  38,  33,  35,  36;  (6  Blaokl.)  36^  38,  89; 

(7  BlaokL)  39, 41, 43;  (8  Blaokf.)  44^  46;  (1)  48^  50;  (2)  52;  (2, 8)  54; 

(3)  56;  (4)  58;  (6,  6)  61;  (6,  7)  63;  (7,  8)  65;  (9,  10)  6a 
«6WA— (Morrii)  39,  41,  43;  (1  O.  OraeQe)  4^  48^  50;  (2  G.  Graane)  52| 

(3  G.  Qnmt)  54,  56;  (4  O.  Graene)  61;  (1,  2)  68;  (2)  65;  (3,  4)  66; 

li,6)ca 

Smhtuokt— (1  Sne^d)  2;  (Hardin)  3;  (1  Bibb)  4;  (2  Bibb)  4,  5;  (3  Bibb)  6; 
(4  Bibb)  7;  (1  A.  K.  Manh.)  10;  (2  A.  K.  Manh.,  and  Utt  SaL  Om.)  12; 
(3  A.  K.  Manh.,  and  1,  2  litt.)  13;  (3,  4  Litt)  14;  (1,  2  Hon.,  and  5 
lilt.)  15;  (3,  4  Mon.)  16;  (5,  6  Moo.)  17;  (7  Mon.)  18;  (1,  2,  8  J.  J. 
lianh.)  19;  (3,  4,  6  J.  J.  Manh.)  20;  (5,  6  J.  J.  Manh.)  22;  (7  J.  J. 
lianh.)  22,  23;  (1  Dana)  25;  (2  Dana)  26;  (3  Dana)  28;  (4  Dana)  29; 
^6  Dana)  30;  (6,  7  Dana)  32;  (8,  9  Dana)  33;  (9  Dana,  and  1  B.  Mon.) 
85;  (1,  2  B.  Mon.)  36;  (2,  3  B.  Mon.)  38;  (3,  4  B.  Mon.)  39;  (4^  5  B. 
Mon.)  41;  (5,  6  B.  Mod.)  43;  (6  B.  Mon.)  44;  (7  B.  Mod.)  45;  (7,  8  a 
Mon.)  46;  (8,  9  B.  Mon.)  48;  (9,  10  B.  Mon.)  50;  (10,  11  B.  Mon.)  52| 
(12 B.  Men.)  54;  (13  B.  Mon.)  56;  (14 B.  Mon.)  58;  (14, 10 B.  Mon.)  61; 
(15,  16  B.  Mon.)  63;  (17  B.  Mon.)  66;  (18  B.  Mon.)  6a 

'f4>ulBiANA— (1,  2,  3  Mart.)  5;  (3,  4  Mart.)  6;  (5, 6, 7  Mart)  12;  (8»  9, 10, 11, 
12  Mart)  13;  (1,  2  Mart,  N.  S.)  14;  (3  Mart,  N.  S.)  15;  (4,  5  liart, 
N.  8.)  16;  (6  Mart,  N.  8.)  17;  (7  Mart,  N.  8.)  18;  (8  Mart,  N.  &)  19, 
20;  (1, 2)  20;  (2, 3)  28;  (3,  4)  23;  (8,  6)  25;  (6, 7)  26;  (8)  28;  (9, 10)  29| 
<11)  30;  (12)32;  (13,  14)  33;  (15,  16)  35;  (17,  18,  19)  36;  (1  Bob.)  36; 
<1,  2,  3  Bob.)  38;  (4,  6,  6  Bob.)  39;  (6,  7,  8,  9  Rob.)  41;  (10,  11, 
12  Bob.)  43;  (1  Ann.)  45;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  50; 
(5  Ann.)  52;  (6  Ann.)  54;  (7  Ann.)  56;  (8  Ann.)  58;  (9  Ann.)  61;  (10 
Ann.)  63;  (11  Ann.)  66;  (12  Ann.)  6a 

8CAlirB— (1  Gr«enL)  10;  (2  Greenl.)  11;  (3  Greenl.)  14;  (4  GnanL)  16; 
(5  GnanL)  17;  (6  Greenl)  19;  (6,  7  GreenL)  20;  (7,  8  GreenL)  22;  (8,  9 
GieenL)  23;  (10  Me.)  25;  (11)  25,  26;  (12)  28;  (13)  29;  (14)  30,  31; 
<15)  32;  (15,  16)  33;  (17)  35;  (18,  19)  36;  (20)  37;  (21,  22)38;  (22,  23) 
39;  (23,  24)  41;  (25)  43;  (26)  45;  (26,  27)  46;  (28,  29)  48;  (29,  30,  31) 
50;  (31,  32)  52;  (32,  33)  54;  (34,  35)  56;  (35,  36,  37)  58;  (37)  59;  (38)  61; 
(39,  40)  63;  (41,  42)  66;  (43,  44)  69. 

lLL&TXJkia>— (1>  2, 3,  4  H.  ft  M.)  1;  (1  H.  ft  J.)  2;  (2  H.  ft  J.)  3;  (3  H.  ft  J.) 
5,  6;  (4  H.  ft  J.)  7;  (5  H.  ft  J.)  9;  (6  H.  ft  J.)  14;  (7  H.  ft  J.)  16;  (1  BL 
Ch.)  17, 18;  (1  H.  ft  G.)  18;  (1,  2  GiU  ft  J.)  19;  (2  BL  Ch.,  and  2, 3  G. 
4t  J.)  20;  (3  Bl.  Ch.,  and  3  G.  ft  J.)  22;  (4,  5  G.  ft  J.)  23;  (5,  6  G.  ft  J.) 
.25;  (6,  7  G.  ft  J.)  26;  (7  G.  ft  J.)  28;  (8  G.  ft  J.)  29;  (9  G.  ft  J.)  31; 
KIOG.  ft  J.)  32;  (11  G.  ft  J.)  33,  35,  37;  (12  G.  ft  J.)  38;  (1  Gill)  39; 
<2  GUI)  41;  (3  Gill)  43;  (4  Gill)  45;  (5,  6  Gill)  46;  (6,  7  Gill)  48;  (8  Gill) 
60;  (9  Gill)  52;  (1)  54;  (2,  3)  56;  (4, 5)  59;  (5,  6,  7)  61;  (8)  63;  (9)  66; 
(10,11)69. 

ifaMUCHn8BTTS--(Quincy)  1;  (1)  2;  (2,  3,  4)  3;  (5, 6)  4;  (7, 8)  5;  (9, 10, 11)  6; 
(12, 13, 14)  7;  (15,  16)  8;  (17)  9;  (1  Pick.)  U;  (2  Piok.)  13;  (3  Pick.)  15; 
(4, 5  Pick.)  16;  (6  Pick.)  17;  (7,  8,  9  Pick.)  19;  (9, 10  Pick.)  20;  (11, 12 
Pick.)  22;  (12,  13  Pick.)  24;  (13,  14,  15  Pick.)  25;  (15,  16  Pick.)  26; 
.(16,  17  Piok.)  28;  (18  Pick.)  29;  (19  Pick.)  31;  (20  Pick.)  32;  (22  Pick.) 
33;  (23  Pick.)  34;  (24  Pick.,  and  1,  2  Met)  35;  (2,  3  Met)  37;  (3,  4,  5 
Met)  38;  (5, 6,  7  Met  39;  (7,  8  Met)  41;  (9,  10  Met)  43;  (11, 12  Met) 
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«B)  (12;  IS  Met)  46;  (l,2CiialL)48;  (8»4OidL)fl0;  (60^^)81;  (5^4 
anli.)ff3;  (60Dih.)53;  (7,80Dih.)64;  (9Codi.)5a^87|  (10Ouli.)97| 
(11.  12  dnh.)  09;  (1,  2  QfWf)  61;  (8  (tey)  63;  (4  (tej)  64;  (S»  6;  7 
Ofmy)  66;  (8,  »,  10  (9imy)  69. 

MnaoAV— (1  Doug.)  40^41|  (2  Doag.)  43^  45, 47;  (1)  48^  51.  63|  (Q  86, 
57;  (2;8)59;  (8)61;  (3)64;  (4)66;  (4)69.  , 

MinnoEA— (1)  85;  61;  66;  69. 

Mnoanm— (W«]k«r)12;  (l  How.)  26;  28^  29,81;  (2  How.)  82;  (8, 4  How.) 
84;  (4»6How.)a5;  (5How.)37;  (6How.)38;  (7 How., and  1  a  ft  H.) 
40;  (%  8&  ft  M.)  41;  (4^  6 a  &  M.)  43;  (6,  6»  7  a  ft  11)  48;  (8,  8 S. 
ft  H)  47;  (0, 10  a  ft  M.)  48;  (11  8.  ft  M.)  49;  (12;  18  a  ft  M.)  81;  (18» 
Ua  ft  M.)  83;  (23)  85,  57;  (24,  25)  57;  (25,  26)  59;  (27, 28)  61;  (28, 
28, 30)  64;  (31,  82)  66;  (33,  34)  69. 

MnwuBl— (1)  38, 14;  (2)  22;  (8)  22,  23,  25,  26;  (4)  28;  29,  81;  (5)  81, 82; 

(6)  34,  35;  (7)  37,  38;  (8)  40,  41;  (0)  43;  (9,  10)  48:  (10,  11)  47;  (11, 
12)  49;  (12)  81;  (18)  83;  (14.  15)  85;  (15,  18»  17)  57;  (17,  18,  19)  59; 
(19,  20)  61;  (20,  21,  22)  64;  (22,  23,  24)  66;  (24,  26,  28)  69. 

Urnm  HAMP8BXBB— (1)  8;  (2)  9;  (3)  14;  (4)  17;  (5)  20,  22;  (6)  23^  25,  26; 

(7)  26^  28;  (8)  28.  29, 31;  (9)  31,  32;  (10)  34;  (11)  35;  (12)  37;  (18)  38; 
(13,  14)  40;  (15, 16)  41;  (16,  17)  43;  (18)  45,  47;  (19)  49;  (19,  20)  51; 
(21,  22)  53;  (22,  23.  24)  55;  (24,  25,  26)  57;  (26,  27,  28)  59;  (28, 
20)  61;  (30;  81,  32)  64;  (33,  34)  66;  (34.  85)  69. 

Vsw  JXB8XT— (0>ze)  1;  (1  Pen.)  2;  (2  Pen.)  4;  (1  South.)  7;  (2  South.)  8; 
(1  Halat)  10;  (2  Halst)  U;  (3  Halat)  14;  (4  Halat)  17;  (5  Halat)  18; 
(6  Halat)  19,  20;  (1  Sax.,  7  Halst)  21;  (1  Or.,  1  8m.,  7  Habt.)  22; 
(1  Sax.,  l(}r.)  23;  (l,2ar.)28;  (2Gr.)27;  (3  Or.)  23,  29;  (2Qr.Ch.) 
29;  (1  Harr.,  8  Or.  Ch.)  81;  (1  Harr.,  1  Or.  Ch.)  32;  (2HaiT.,  1  Or.  Ch.) 
34;  (l(}r.  Ch.,  2,8Harr.)35;  (3  Harr.)  37;  (3Gr.  CSl,  ISpenoer,  3ft 
4  Harr.)  38;  (1  Spenoer,  S.Gr.  Ch.)  40;  (3 Or.  Oi,)  41;  (1  Spencer,  3  (3r. 
Ch.,  1  Hakt.  Ch.)  43;  (1  Spenoer,  1  Hakt  Ch.)  45;  (1  Zab.,  2  Halit 
Ch.)  47;  (2  ZaK,  3  Habt.  Ch.)  51;  (2,  8  Zabw)  53;  (3Zabw,  4  Halat.  Ch.) 
55;  (8  Zab.,  1  Stock.  C^)  57;  (4  Zab.,  1  Stock.  Ch.)  59;  (4  Zabw)  61; 
(4  Zabw,  1  Dutch.,  1, 2,  3  Stock.  Ch.)  64;  (2;  3  Stock.  Ch.)  66;  (1  Dutch.) 
67;  (2  Dutch.,  3  Stock.  Ch.)  69. 

Haw  Tosx— (1,  2  Johns. Caa.)  1;  (3  Johna.  Caa.,  \,20L  Cka.,  1,  2,  8 OL) 
2;  (1, 2, 3  Johna.)  3;  (4, 5  Johns.)  4;  (6, 7.  8  Johna.)  5;  (9, 10. 11  JohiM.) 
6;  (12, 13,  14  Johna.,  1,  2  Johns.  Oh.)  7;  (15,  10,  17  Johns.,  3,  4  Johns. 
Ol)  8;  (18  Johns..  5  Johns.  Ch.)  9;  (19  Johna.,  6  Johna.  Ch.)  10;  (20 
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Hntchinay.  Hem 186 

Hntehina  y.  Smitb 664 

Hntrhinann  y.  Boaton  Q.  L.  06. .  239 

Hotehinaon  y.  Bowker 467,458 

Hntehiaoa  y.  Kelly 419 

Hvth  y.  BV  eto.  Co 443 

Hvtaon  y.  llajwof  N.  T.  ..886, 636 

^fatty.  Taytor 226,226 

^atty.  Wood. 606,  755 

^dey.NoUo 90 

mdey.0taoe 606 

flidey.  Wooda 672,676 


Iddinffi  y.  Ni^ fl4» 

Ide  y.  Staatoik 

mingworth  y.  Miltnbatiar 

niiaoia  Onk  B.  E.  Oow  y.  Oaa- 

aaU 

Blinoia  eto.  B.  B.  Oik  T.  Cobb . . 

Dal^y.l^obob M4» 

Indiana  ft  DL  Oaak  B.  B.  Oow  y. 

Dayia 

Tndianapolia  eto.  B>  y.  OnmaJa^ 

aioneraof  TIptaDOo 

Indiaaapolia  eto.  &  B.  Oa^  y. 

Hartley 

Ingala  y.  PlamoodoB.* 

IngoIdbyy.Biley.....^  ....168, 
Inbabitanta  of  Alaa  y. 


616 

6S 

867 

464 

727 
270 


Inbabitanta  of  Gbaabira  y.  labab- 
itanta  of  Sbntaaboiy 

Inbabitaata  of  the  Aial  Plailrii 
inFreeporty.  fiartol 

Inhabitanta  of  Spiiiii^  t. 
Conn.  B.  B.  B.  Co 

Inhabitanta  of  IVaaeot*  y.  Mean. 

Innea  y.  Wylie. .  .^. 678» 

Ca  y. 
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66 
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Inaoraaoe 

Go. 
Iowa  B.  B.  Land  Co.  y.  CanoU 

Co. 

Iowa  B.  B.  Land  Co.  y.  8ao  Co. 
Ireland  y.  Higghia.. .*•••••••.. 

Iriahy.CUyaa 

Indng  Bank  y.  Wethanld 

Irwin  y.  Dayidaon 

laomy.  Firrt  Nat  Bank 

laom  y.  Miaaiaaippi  Oank  B.  & 

Go. 

lyeay.  Haaud. • •. 

lyea  y.  lyea. • 
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814 


618 
668 

601 
781 
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66 

766 


y. 


Jackaon  y.  Allan 

Jackson  y.  Bowen • 712 

Jaokaon  y.  Barobin 443 

Jackaon  y.  Oarpenter 443 

Jackaon  y.  Chamberkin 484 

Jackaon  y.  Claw 618 

Jackfon  y.  Cory • 601 

Jackaon  y.  Crawford 688 

Jaokaon  y.  Davia 604 

Jackaon  y.  Dieffendocf 712 

Jackaon  y.  Doofflaa • 712 

Jackaon  y.  Dyaung 709^  712 

Jackaon  y.  Eta 601 

Jaokaon  y.  Fanner • 756 

Jaokaon  y.  Hatbaway 646 

Jackaon  y.  Kingaley 306 

Jaokaon  y.  Lemy «••...  601 

Jaokaon  y.  Lowe ••••.  747 

Jaokaon  y.  MoCbdl 712 

Jaokaon  y.  Morae 766 

Jaokaon  y.  Poat 484 

Jaokaon  y.  Bobinaoa 

Jaokaon  y.  Batkad  4  B.  E.  & 
Co 


80 
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Jackson  7.  Town •  484 

Jackion  ▼.  Veddar •  712 

Jackson  V.  WhiOieok 607 

Jackson  ▼.  Winno 613 

Jacobs  ▼•  Bangor  ••••  • 648 

Jamas  ▼.  HaywBcd 643 

Jamct  lUTsr  ft  Eaaftwh*  On.  ▼. 
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ohnsoa  T.  Back 207 
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ohnson  ▼•  Qoo<bidgo 82 
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ohnson  ▼•  Boohsatsr 664 
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oneav.  Syar 106 
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Keener  ▼.  Harrod • 602 

Keith  y.  Johnson 247*380 

KeUar  y.  Sayage 82 

KaU^  y.  Kennard 646 


Kelle^y.  Todd 

KeUinger  y.  Forty  seoond  Street 

etc.  K.  B.Co 

Kelloggy.  Ely 

Kellogg  y.  Larkin. 

Kelk)gg  y.  Oshkosh 

Kellogg  y.  Sweeny.222;  223, 224, 

Kelly  y.BemIs 
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Kelsey  ▼.  Gioyer. 

Kelsey  y.  King. MS, 

Kemble  y.  Famn 
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Kingy.  Fowler 
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Kingy.  Moore. 
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Kingy.  State 

Kingy.  Wilson 

Kingy.  Woodmif. •••• 
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664 
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Krone  t.  Sweeny . .  • 
Knhlmann  v.  Meier. 
Kxmkel  ▼.  Spooner. 


486,756 

.706,  725,  727 

228 

616 

386 


Kopfeit  ▼.  Gattenberg  B.  Abooo.  162 

Kyle  ▼.  Proctor 609,510 

KylesT.  Tftit 373 

UbadieT.Dean 200 

lAbomdieTe  ▼.  WhamoUffe 677 

I^dbioke  ▼.  James 686 

Lafond  ▼.  Deema 677 

Lake  Shore  ft  BL  &  Co.  t.  Mo- 

Gormick 819 

Lambert  ▼•  Addison 677 

Lambert  ▼.  People 329 

L'Amistad  de  Hues 720 

Umkin  ▼.  Crawford.. . .864, 1^  367 
Lamont  ▼•  Singer  eto.  Stone  Co. .  202 

Lamphere  ▼.  Grand  Lodge 676 

Lancashire  eto.  B'jr  Co.  v.  Bvaaa.  562 

liuncaster  ▼.  Baltsell 114^ 

Laacnm  ▼.  Lovell 216 

Landabemr  ▼.  liagnetio  TeL  Co.  725 

Lane  t.  Kjng 514 

Langdon  v.  Potter 554 

Ijuisdown  ▼.  EUdertoo 870 

▼.Gaine 685 

Cow  ▼.  Doyle 454 

lApier*sCaae 779 

Lirkin  ▼.  Avery 756 

LMala  T.  Holbrook 638 

Latham  ▼.  Atwood 514 

Latham  ▼•  Washington  &  ft  L. 

AssoG 161 

lATor^  T.  Burr 685 

Law  ▼.  East  India  Co 68 

Iawsoo  T.  Jeffiiea 396 

Lajthoarp  ▼.  Biyant 747 

▼.Henry 457 

~  ▼.Tilton 660 

T.Corley. 399 

Loavitt  ▼.  Pahner. 691 

Lediard  ▼.  Boucher 701 

Lee  ▼.  Ashbrook 79 

Leev.  Bareda 212 

Lee  ▼.Clark 620 

LeeY.GanseL 246 

Lee  ▼•Lenox • 74 

Lee^.  Pittsbm^h  etcCoalCo..  694 

Lee  ▼.  Bisdon.. 514 

Leev.  TeboftN.  B.B.CO. 482 

Leech  ▼.  Harris. . .  .072,  673,  675,  676 
Lefferts  ▼.  Saperrisors  of  Oaln- 

metCo 201,202 

Leitch  ▼.  Wentworth 202 

Leonard  ▼.  N.  T.  eto. TeL  Co...  726 

Leoni  ▼•  Taylor. 338 

LePagey.  MoOrea. 87 

LeBoy  ▼.  Mayor  eto.  of  K.  Y..  200 

Leatzy.  Strok 518 

Leviston  ▼.  Junction  B.  B.  Co  . .  454 
Lenrj  V.  Qmdahy 454 


Lewenthal  ▼.  Mayor  ste,  of  H.T.  649 

Lewis  ▼.  Bshleman 206 

Lewis  ▼.  Harrey 112 

Lewis  ▼.  Hemdon. 504 

Lewis  ▼.  Jones 276, 515,  546 

Lewis  Y.  McNaU 513 

Lewis  ▼.  Miner • 630 

Lewis  ▼.  Mobley 772 

Lewis  ▼.  Spenoer 203 

Lexington  eto.  B.  B.  Co.  ▼•  Ap- 

plegate 89(9^579 

Lexington  and  West  Cambridge 

B.  B.  Co.  ▼.  Chandler 280 

Lick  V.  CDonnell 411 

Licking  County  S.  eto.  Abmo.  ▼. 

Bebont. 164 

Liddley.  Hodfles 632 

liebstein  ▼.  Mayor  eta  of  New- 
ark  199 

Lincoln  B.  ft  8.  Assoo.  ▼•  BmJ*- 

min. 161 

Lincoln  B.  ft  S.  Asiocy.  Graham. 

161,166 

LinfieldT.  Old  Colony  B.B....  106 
Link  ▼.  Germaatown  B.  Assoe. 

192.  163 

linten  ▼.  Mayor  etc  of  Athena..  199 

Lisloir  ▼.  Hart 405 

Listers.  Log  Cabin  B.  Assoc..  ••  164 

Litchfield  ▼.  Polk  Co 202 

Little  ▼.  Banks 71S 

Little  ▼.  lAthrop. 429 

Little  ▼.  SilvertnonM. 58t 

Littleton  ▼.  Bichardion.  •  •  •  .646^  022 

LiTingBton  ▼.  Hsatie 665 

livingston  ▼.  HoUenbeek 199 

LiTii^Bton  ▼•  Mayor  eto. 480 

Lloyd  ▼.  Brwln 373 

Lloyd  V.  Heath 732 

Lk>yd  ▼.  Lloyd 424 

Lloyd  ▼.  Loarinff 667»  671 

Lloyd  ▼•  Maond. 455 

LookwoodY.  City  of  St.  Louis...  203 

Lockwood  ▼.  MitoheU 604 

Lodfle  ▼.  SimoDton 635 

London  ▼.  City  of  Wilmington 

.....Itol,  204 

London  ft  K.  B.  B.  Co.  ▼.  Brad* 

ley 395 

Lcoidondenry  ▼.  Chester 618 

Long^.  Weller 368,  373 

Longworthy  ▼.  Otj  of  Dubuque.  204 

Loomis  ▼.  Terry 103 

Loosey  ▼.  Orser 705 

Lord  Audley's  Case 266 

Lord  Bindon  v.  Earl  of  Su£folk. .  735 
Lord  ▼.  Chadboume.. .  .262, 406,  622 

Lord  Donslas  ▼.  Chalmer 737 

Lord  V.  E&sex  B.  Assoo 165 

Lorillard  v.  Town  of  Monroe. . .  •  604 
Loud  V,  City  of  Charlestown. ...  199 
Louisville  ft  N.  R.  B.   Co.  ▼. 

County  Court 482 

Louisville  eto.  B.  B.  ▼.  Gaiaea. .  201 


GAflB  OcnDu 


Lovftifin*  B;  B.  Oow  T.  ICItQo 

Low  ▼•  Ti^ior. •••• 

LowT.  Elwiall 

Low  ▼•  Mmnfotd 

Lowv.TiMwtti 


•  • 


106 
8d6 
756 
,87 
276 

LoweU  ▼.  Dwiieli 806 

LoweUT.Qijn Ill 

LoweUT.  BoMDMii 289 

LowwMtein  ▼.  Chapp^. ••••••••  725 

Lowenr  V.  Loweiy 775 

Lowfield  y.  StondiMD 736 

LowTBinore  T.  Beny 772 

Lowry  Tk  Bradley 74 

Lowry  r.  MoMiUaa 881 

Ix>wxy  ▼•  Mttno. . •  v*«««*« •  ••••  454 
Low  Bfcreet  B.  Anoe.  v.  Znoker 

168,164 

LacMy.Greeny£lldBbft8.ABioe.  165 

Laoat  ▼.  Qrooiiig 452;  456 

Lncaa  y.  Mooro 872 

Laeas  y.  Kew  Bedford  eta  B.  B. 

Go 81,289,651 

Lttoas  y.  Wilaon 681 

Laoe  y.  Garley 289 

Lacketta  y.  Townaeiid 122,  776 

Lackhart  y.  Ogden 457 

Lndwiok  y.  Hantniiger 847 

Lndwig  y.  Faller J90 

Luey  y.  Bandy r22 

Lombard  y.  Aidrioh 761 

Lnnd  y.  Inhabitanta  of  ^yngi- 

boroaeh 284 

Lonsfora  y.  Tamer 511 

Lottin  y.  Benin 270 

Lyerly  y.  Wheeler 757 

Lyie  y.  Jaoqaee 205 

Lynch  y.  Nardin 648 

Lynesy.  State 118 

Lyon  y.  Hont 734 

Maeheath  y.  Haldimand 457 

Macklot  y.  Cily  of  Dayenport. . .  200 
Macomber  y.  Mayor  etc  of  N.  Y.  650 

Maoony.Patty 896 

Macy  y.  City  o!  Indianapolis. . . .  589 

Macy  y.  WhaliiLE  Ins.  Go. 312 

Mad  Biyer  eto.  R.  B.  Co.  y.  Bar^ 

her 628 

MadiBon  eto.  B.  B.  Co.  y.  Nor- 
wich Saying!  Soc. .-. 693 

Magee  v.  Cutter 200^  205 

Magee  y.  McNeil 455 

Mageey.  Scott 90 

Mahon  y.  N.  Y.  Cent.  B.  B.  Co.  663 

Mahoney  y.  O'CaUaghaa 632 

Mahomer  y.  Hooe 743 

Makinnon  y.  Peneoii 834 

Malcolm  y.  Bodf^ 192,  194 

Maltby  y.  Chapman 225 

Maltoa  y.  Shields 455 

MandeyiUe  y.  Stfokett 880 

Manhood  y.  Crick 656 

BCanioe  y.  Brady 718 

Manny.  Board  of  Bdaeatioa....  199 


Mann  y.  lliurlor •••*••••••  Ttt 

Manners  y.  MaiinM^I •.«  775 

Manning  y.  Wells 221 

Manning  y.  Winter. •••  • ••  706 

Marathon  y.  Oreffon 888 

Maraardier  y.  OieBBiMaka   Iba. 

Co 810,811 

March  y.  Allaboagli 464 

Maroyy.  Stone 448»610 

Maretsek  y.  Osnldwell 705b  706 

Marine  Bank  y.  GlenMots  ...... 

Marine  Nat.  Bsnk  y.  Na&  mj 

Bank 

Marky.  Hudson  B.  B.  Co 632 

Mark  y.  Fatohin 724 

Marlatty.  Warwick 606 

Marples  y.  Bainbridge 426 

Marsh  y.  City  of  Brooklyn 199 

Marsh  y.  Ellsworth 707 

Marsh  V.  GUbert 692 

Marsh  y.  Jones •  106 

Marsh  y.  Saperyisots  of  dark 

Co 201,208 

MarshaUy.  Wood 656 

Martin  y.  Atkinson 401,411 

Martin  y.  Black 132 

Martin  y.  Jewell 172 

Martin  y.  Ejiap|) 613 

Martin  y.  Nashyille  B.  Assoc. . . . 

168,161,163 

Martin  y.  GUyer 416 

Martin  y.  Simpson 236 

Martin,  Pleasants  k  Co.  y.  Har- 
ris  876,877 

Mason  y.  Brooklyn  eta  B.  B.  Co.  663 

Mason  y.Fenn 616 

Mason  y.HiU 03 

Mason  y.  Keeling 100,  101 

Maeon  y.  Kennebec  ft  P.  B.  B.  Cow 

395,663,  676 

Mason  y.  Moyers 614 

Mason  y.  Thompson 221,  223 

Mason's  Case 779,786 

Massey  y.  Belisle 750 

Massey  y.  Citisens 161 

Maasey  y.  Citizens'  B.  eta  Assoe. 

159.160,  166 

Mastertony.  Mayor  etc.  of  Brook- 
lyn  722,725,  727 

Mateer  y.  Brown 221,  223 

Mathewson  y.  Phosnix  IronFoan- 

dry 616,616 

Mataon  y.  Calhoan 488 

Matteson  y.  Elderfield 164 

Mattis  y.  Robinson. 611 

Matts  y.  Hawkins 634 

Maalding  y.  Steele 667 

Maoney  y.  Pembertoo 874 

Maupin  y.  Emmons 474^  484 

Maa-zaa-man*ne-kah   y.  United 

States 364 

Maxham  y.  Day. ...» 270 

MazweQ  y.  Hamsca 96 

Mayy.Budett 161 


Omsms  Cixeix 


MajT.Laelntt 508 

Msy  ▼.  Prinoefeon 648 

May  ▼.  State 118 

MayaU  Y.  Ci<7  of  St  FMd 201 

Mayflower,  The 727 

Maynard  y.  Back 819 

Maynard  ▼.  Crick 556 

Mayo^Ba 371 

Mayo  ▼.  Fletoher 514 

MayorT.Boot 184 

Mayor  T.SUte 232 

Mayor  eto.  of  Baltimore  v.  Bonl- 

din 201,205 

Mmxr  etc.  of  Balttmoie  t.  Gnuid 

lodgeLO.O.F. 205 

Mayor  etc  of  Baltimore  ▼.  Por- 
ter  201 

Mayor  eto.  of  Brooklyn  ▼•  Meee- 

role 200 

Mayor  eta  of  Lyme    Bade.  v. 

Henley 336 

Mayor  eto.  of  Mobile  ▼•  Baldwin  203 
Mayor  eto.  of  Mobile  y.  Waring.  203 

MoAdam  y.  Walker 618 

McAllister  y.  Smith 54 

MeAndiewa  y.  Gollerd 580 

McAyoyy.  Long 457 

MeBride  y.  Citv  of  Chicago.  .200,  202 
McCabe  ▼•  Father  Matthew  etc. 

Society 674 

MoOahan  t.  Colombian  B.  Anoo. 

154,164 

MoOum  ▼.  Taylor 198 

MoCartee  y.  Chamben 678 

McGarty  y.  State 353 

McCaakill  T.  Elliott 103 

MoCaoaland,  Estate  of 615 

MoUlnng  y.  Liyeny 205 

MoCombe  y.  McKennan 363 

McConkey  y.  Smith 202 

McCoombsy.  Wright 55 

McCord  y.  McClintook 449 

MoCormick  y.  Nixon 734 

McCoy  y.  Chilicothe 199 

McCoy  y.  Danley 98 

McCoy  y.  McKowen 692 

McCracken  y.  Beell 447 

McCalloch  y.  Hntchinaott. 559 

McCnUoch  y.  Korwood 619 

McCatchen  y.  McCatohw 454 

McDaniel  y.  State. 782 

McDaniels  y.  Bobineon 221 

McDonald  y.  Mnrphree 199 

McDonald  y.  Smalley 447 

McDowell  y.  Ackley 674 

McDowell  y.  GoldKnith 112 

McEntire,  Dm  ex  dem.,  y.  Dor- 

ham 360 

McGkumon  ▼.  Central  B.  Abooc.  .  153 

McGilyery  y.  Gapen 243 

MoGrath  y.  Hamilton  Say.  h  L. 

Assoc 154 

McGnith  y.  Hudson  B.  B.  B.  Co.  628 

MeGhnegor  y.  Balch 340 

Ax.  Daa  YcfU  uax-a 


McDyaine  y.  Smilb 422 

Mclntiiey.  Preston 83,705 

Mclntyie  y.  Kline 384 

McKay  y.  Draper ""OT 

McKee  y.  Lineberger. .  .365^  366^  368 

McKenzie  y.  Sykes 454 

McKeon  y.  See 664 

McKinney  y.  People 651 

MclAJn  y.  Mayor  ete.  of  N.  T. 

649,650 

McLaagfalin  y.  Gtisena*  B.  etc 

Assoc 161,165 

McLaod  y.  Pint  Nat  Bank 387 

McLeod  y.  Gates 766 

McMahan  y.  MoMahan 443 

MoMahon  y.  Henning 320 

McNaoghton's  Case 648 

McNee^y.  Hart 508 

McPheraony.McPheraon 598 

MoPikey.  Pew 199 
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Lbwisiov  Falls  Bask  v.  Lbqhabd. 

laiUnn^UA.] 
QlUmUATB  <Xf  PBOmV  BT  XoTABT  18  SUFfJUiBVT  BVUHPOB  OF  Vofioi 

OF  DnBovoB  to  the  indoner  of  a  note,  wh«n  it  ttatM  thnt  tho  noteiy 
cxhifalftad  th«  note  At  tlio  promlMrt'  place  of  tirimm  and  doBMided 
pttjBMBt^  md  WM  amiwoffod  by  tho  p«non  i&  ohaixe  tholrtho  promiMn 
liod  loft  no  funds  thora  to  pay  it,  and  that  tho  nofee  remauiiiig  unpaid,  ha 
dnly  aotifiod  the  indoraen  by  written  notioea  aent  them  by  nuQ  at  the 
raqneat  of  the  holder,  the  time  limited  and  grace  having  erpirad. 

Hond  TO  IvDORsxB  18  Pbkuiixd  to  CovTAiii  Facts  Stated  ur  CSebsifi- 
OATB  of  protest  of  the  notary  aending  it,  at  least  in  sabstanoa. 

Hdnm  of  Dkbohob  of  Note  8xrt  to  Ikimbsbb's  Fobmbb  BanDBirai, 
iHiera  he  haa  changed  hia  leaidepoe,  ianerertheleaaaoffiolant  if  hehaaheld 
himaelf  oa«  to  the  pnblio  by  hia  oondnct  as  atill  raaiding  at  the  formar 
place,  anJ  hae  thereby  led  the  holder  to  beliere  that  sach  was  the  faoti 

AaspiufliT  against  the  isdoner  of  a  note.  Iha  faota  appear 
from  the  opinion. 

MorrtU  and  Feuenden^  for  the  plaintifEk 
Biecord  and  WaUon^  for  the  defendant. 

By  Court,  (Joonmow,  J.  This  is  an  action  of  oanm^mf 
•gainst  the  defendant,  as  indoraer  of  a  promissoiy  note,  at 
which  the  following  is  a  copy: 

$5,000.  BoBTOv,  March  12, 1866. 

Fonr  months  after  date,  we  promise  to  pay  to  the  order  of 
Bnfiis  K.  Page,  fi^e  thousand  dollars,  Talne  receiTed,  for  Maine 
Carpet  Company.  K  E.  Butt,  Treasnrer.'' 

Thia  note  wae  indorsed  by  Puge^  in  these  words:  **  Ftqr  te 
tte  order  of  A.  Leonaid,**  and  by  the  defendant  indocsed  im 

Am.  Dm.  Tea. 
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blank;  also  indorsed  by  "  Alb't  H.  Small,  cash'r "  in  fhese  words^ 
**  Pay  0.  H.  Warren,  cashier,  or  order." 

The  plaintiffs  offered  in  evidenoe  the  note,  also  the  notarial 
oertificate  of  protest,  and  notices  of  non-payment  of  the  note, 
signed  by  A.  Bates,  notary  public,  dated  at  Boston,  July  16, 1856. 

The  defendant  contends  that  the  notioe  which  the  plaintiflh 
have  undertaken  to  prove,  if  duly  sent  or  received,  is  defective 
and  insufficient;  that  it  does  not  state  that  the  note  has  been 
dishonored,  or  state  &cts  from  which  its  dishonor  might  xeaso&« 
ably  have  been  inferred. 

The  notary  states  what  he  did  do;  that  he  exhibited  the  note  at 
the  place  of  business  of  the  promisors  in  Harrison  avenue,  and  de- 
manding  payment  thereof,  was  answered  by  the  person  in  charge 
that  the  promisors  had  left  no  funds  there  to  pay  said  note,  and 
that  said  note  remaining  unpaid,  he  duly  notified  the  indorserj 
by  written  notices  sent  them  by  mail,  etc.;  and  that  this  was 
done  at  the  request  of  the  cashier  of  the  Bank  of  Commerce,  on 
the  fifteenth  day  of  July,  1856,  the  time  limited  and  gnoe  hav* 
ing  expired. 

It  may  be  reasonably  inferred  that  he  stated  substantially  these 
facts  in  the*  written  notices  which  he  sent.  By  the  revised  stat- 
utes, c.  44,  sec.  12,  the  protest,  duly  certified  by  a  notary  pubh's, 
under  his  hand  and  official  seal,  shall  be  legal  evidence  of  the  facta 
stated  in  such  protest,  as  to  the  same,  and  also  as  to  the  notice 
given  to  the  drawer  or  indorser,  in  any  court  of  law.  In  Bradley 
V.  Davis,  26  Me.  60,  Mr.  Chief  Justice  Whitman  says:  "It  is 
not  stated  in  the  statute  that  such  certificate  shall  be  conclu- 
sive evidence  of  those  facts; "  all  that  was  stated  in  the  notarial 
oertificate  in  this  last-named  case,  after  stating  the  demand,  etc., 
was:  "  I  then  notified  the  maker  and  indorser  of  the  non-pay- 
ment of  said  note; "  and  the  court  say:  "  We  have  no  reason  to 
doubt  that  the  notice  contained  all  that  it  was  essential  that  a' 
notice  should  contain;  and  that  it  contained  information  that 
the  note  had  been  protested  for  non-payment."  In  the  case  at 
bar,  if  the  notice  had,  in  part,  been  deficient  in  any  important  re- 
spect, it  might  easily  have  been  proved  by  the  defendant,  as  his 
daughter,  Mrs.  Hill,  stated  in  the  deposition  taken  by  him  in 
this  case  that  she  had  the  notices  in  her  house  at  tiie  time 
the  deposition  was  given.  This  case  differs  from  those  cited, 
where  the  notices  were  actually  produced,  or  the  exact  terms  of 
them  proved  or  admitted,  by  which  their  inefficiency  was  conclu- 
sively established;  as  in  the  case  of  OUberi  v.  Dennis,  3  Met.  606 
[38  Am.  Dec.  329];  Pixildiam,  Eafx,  v.  Macy,  9  Id.  174. 
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The  next  and  moet  important  question  in  this  case  is.  Was 
Uie  notice  to  the  defendant  righUj  directed  and  sent  to  him  ai 
Hallowell  ?  He  contends  that  his  residence  at  the  time  the  note 
was  protested  was  in  the  city  of  New  York,  and  that  notice 
should  haTB  been  sent  to  him  at  that  place,  instead  of  Hallo- 
weU. 

There  is  nothing  on  the  note  to  indicate  the  residence  of  the 
defendant.  It  is  dated  at  Boston.  Buf  us  K.  Page  was  a  prom- 
inent business  man  in  Hallowell.  The  defendant  had  been  for 
many  years  a  resident  of  Hallowell,  a  prominent  business  man 
there,  and  a  director  and  president  of  the  Hallowell  bank.  The 
plaintiflffl  were  in  Maine. 

The  defendant  contends  that  in  January,  1868,  he  transferred 
Ills  residence  from  Hallowell  to  New  York,  and  that  he  has  had 
no  residence  in  Hallowell  since  that  time,  but  that  his  reeidenoe 
has  been  in  the  city  of  New  York. 

When  the  note  was  negotiated  by  Alden  Sampson,  he  repre* 
santed  to  the  plaintidb  that  the  defendant  was  president  of  the 
Bank  of  Hallowell,  in  Hallowell. 

Daniel  Holland,  president  of  the  Lewision  Falls  Bank,  tes- 
tified that  at  the  time  the  note  was  discounted  he  learned  from 
EL  E.  Bice  that  the  defendant  was  a  prominent  business  man  in 
Hallowell,  and  always  had  been,  and  was  president  of  the  Bank 
of  Hallowell. 

The  defendant  testified  that  he  remoTed  from  Hallowell  in 
the  month  of  Januaiy,  1863,  to  the  city  of  New  York,  and  that 
he  has  ever  since  had  his  residence  there.  A.  8.  Washburn^ 
cashier  of  the  Bank  of  Hallowell,  testified  that  there  had  been 
no  new  bills  issued  from  the  Bank  of  Hallowell  since  1864;  that 
he  '*  thought  there  were  bills  of  that  bank  dated  as  late  as  the 
winter  of  1864,  over  the  signature  of  the  defendant,  and  it 
by  witnees  as  cashier;  ....  that  the  defendant  had 
some  bills  of  the  Bank  of  Hallowell  since  he  had  been  in  New 
York." 

By  the  records  of  the  Bank  of  Hallowell,  it  appears  that  at  the 
annual  meeting  of  the  stockholders,  held  October  9, 1866,  the 
defendant  was  chosen  one  of  the  directors  of  the  bank,  and  is 
the  first  person  named  on  the  list,  and  the  second  person  named 
is  B.  K.  Page.  In  January,  1863,  the  defendant  was  elected 
president  of  the  Bank  of  Hallowell,  by  the  directors,  and  not 
since.  He  held  the  office  of  director  of  the  bank  until  October, 
IffiG.  He  never  made  any  formal  resignation  as  director  at  any ' 
time.    He  was  not  re-elected  a  director  in  October,  1868. 
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Thomai  W.  Newman  testified  that  he  mm  end  had  been  posU 
inaater  at  Hallowell  einoe  the  fixet  of  May,  1863;  that  the  de» 
fendant  has  had  a  box  in  the  post-offloe  at  Hallowell,  whioh  has 
been  marked  and  known  aa  the  box  of  Artemae  Leonard  during 
iJl  that  time;  that  all  letters  directed  to  Artemas  Leonard  or 
Mrs.  Hill,  his  daughter,  haTe  been  put  into  that  box;  that  the 
lulls  hsTS  been  made  out  in  the  name  of  the  defendant,  and 
liaTe  been  paid  hj  Mr.  A.  S.  Washburn,  cashier  of  the  baidL 

By  the  statute  of  this  state,  on  banks,  chapter  77,  section  4» 
it  is  provided  that  none  but  a  stockholder  in  such  bank,  and 
m  citisen  of  and  resident  in  the  state,  shall  be  eligible  by  the 
stockholders  to  the  office  of  director.  Men  are  presumed  to 
know  the  law;  and  it  is  not  to  be  presumed  that  the  stockholders 
<rf  this  bank  and  the  defendant,  or  either  of  them,  intended  to 
folate  it  in  their  management  of  this  institution.  Will  it  be 
«aid  that  he  was  chosen  a  director  of  the  bank  after  his  removal 
from  the  state,  without  his  knowledge  and  consent  t  This  to  us 
oeems  improbable.  Besides,  it  is  satisfactorily  proved  that  he 
acted  as  president  of  the  bank,  and  signed  bills  as  such  after 
bis  alleged  removal  to  New  York.  Every  bill  signed  by  him 
and  put  in  circulation  after  Januaxy,  1853,  was  notice  to  the 
public  that  at  the  date  of  the  bill  his  residence  was  in  this  state; 
and  it  is  not  contended  that  he  had  a  residence  at  any  other 
place  in  the  state  if  he  had  none  in  Hallowell.  The  defendant 
does  not  state  that  he  has,  or  ever  had,  a  place  of  business  in 
Kew  York,  that  he  ever  kept  house  there,  or  voted  or  paid  taxes 
an  that  city.  He  might  have  had  a  temporary  residence  there 
for  the  purpose  of  avoiding  taxation  in  Hallowell;  or  he  might 
bave  supposed  by  residing  in  New  York  he  could  give  a  wider 
circulation  to  the  bills  of  the  bank;  or  he  may  have  desired  to 
bave  the  place  of  his  residence  uncertain  and  equivocal,  in  order 
to  avoid  his  responsibility  as  an  indorser. 

Notwithstanding  his  actual  residence  was  in  the  city  of  New 
York  at  the  time  he  indorsed  the  note  in  suit,  and  at  the  time 
it  became  due,  yet  if  he  held  himself  out  to  the  public,  or  al- 
lowed others  to  hold  him  out  to  the  public,  as  a  resident  of 
Hallowell,  and  thereby  deceived  the  plaintiffs,  and  led  them  to 
alter  their  course,  he  is  in  the  same  categoxy  with  one  who  holds 
bimself  out  as  a  partner  of  others  when  he  is  not  such  in  fact. 
Be  is  estopped  to  deny  the  fact. 

We  cannot  avoid  the  conclusion  that  if  the  defendant  did  not 
live  due  notice  of  the  protest  for  non-payment  of  the  note  in 


18S7.]         Lkwistok  Falls  Bank  v.  Lionabd.  59 

floit  tt  WBB  because  be  did  not  wiah  to  leoeiTe  Bach  notice.    Ift 
wia  his  own  fault. 

The  notice  was  duly  deposited  in  the  post-office^  directed  to 
him  at  Hallowell.    It  came  into  the  hands  of  his  daughter,  Mrs. 
Hill,    In  answer  to  the  question,  "  Since  1863,  have  anj  letters 
been  reoeived  at  the  HalloweU  post-office  for  your  father,  and  if 
■o,  what  became  of  them?"  she  says:  "  I  have  taken  some  of 
them  and  sent  them  to  him;  some  I  have  taken  and  ha^e  not 
sent  them/'    Subsequentiy  the  inquiry  is  made  of  her,  **  What 
kind  of  letters  was  it  that  you  receiyed  and  did  not  forward  io 
your  father?"    She  answered:  "Notices  from  the  Lewistoa 
Falls  Bank.    I  haye  them  in  the  house  now."    She  says  subse- 
quently: "  My  &th6r  did  not  ask  me  to  send  them."    She  deev 
not  say  that  she  was  not  instructed  by  her  &ther  not  to  send 
them.    It  would  haye  been  yeiy  natural  for  her  to  haye  for^ 
warded  the  notices  to  her  &ther  after  haying  ascertained  what 
they  contained,  unless  she  had,  in  some  way,  intimations  from 
him  not  to  do  so,  but  to  retain  them.    We  are  to  draw  such 
inferences  in  this  case  as  a  jury  might  draw.    It  seems  to  usl 
a  question  of  fact  rather  than  a  question  of  law.    The  faotL 
seems  to  be  established  that  the  defendant  has  actually  residedl 
in  the  city  of  New  York  most  of  the  time  since  Januaiy,  1868^ «. 
till  the  present.    That  since  that  time  he  has  held  himseUoat^ 
or  allowed  others  to  hold   him  out,  as  a  resident  in  this^ 
state,  by  permitting  himself  to  be  chosen  a  director  of  the^ 
Bank  of  Hallowell,  and  president  of  the  same,  and  acting^'^aa^ 
such  by  signing  its  trills.    That  the  plaintifls  were  led  by  fhesir 
drcumstanoes  communicated  to  them  to  belieye  that  his  residenoa 
was  in  Hallowell  at  the  time  the  note  in  suit  was  indorsed,  and 
at  the  time  it  was  protested  for  non-payment,  and  that  the^ 
acted  accordingly.    They  might  well  haye  supposed,  from  all 
the  facts  and  circumstances  known  to  them,  that  his  permanent 
residence  was  still  in  Hallowell,  and  that  a  notice  directed  to  him 
at  Hallowell  would  be  more  likely  to  reach  him  through  th» 
post-offico  than  if  directed  to  him  at  the  city  of  New  York. 

We  are  of  opinion  that  the  plaintiffs  haye  used  due  diligence  in 
order  to  giye  the  defendant  notice  of  the  non-payment  of  the 
note  when  it  became  due  and  payable,  and  that,  according  to 
the  agreement  of  the  parties,  a  default  must  be  entered.  If  it 
should  be  supposed  that  proof  of  depositing  notices  in  the  podi- 
oiffioe  directed  to  the  defendant  at  Hallowell,  and  receiyed  hf 
his  daughter,  Mrs.  Hill,  is  not  equiyalent  to  actual  notice,  and 
therefore  does  not  sustain  the  allegation  in  the  writ  of  actual 
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notice,  the  plaintiffs  may  have  leave  to  amend  by  alleging  the 
nee  of  due  diligence  on  their  part  in  order  to  giye  notice. 

Hat  and  DATn,  JJ.,  concurred  in  the  resolt. 

NoxABXAL  CiBTinoAZB  OF  pBOTSBT  AS  Btxdoicb  OF  KoncB:  Sm  ffflVnfff 
der  T.  Ooekrtme,  61  Am.  Deo.  204;  MeAlMer  t.  ArIO,  66  U.  661;  Ttoirif 
Mamk  T.  Staeipolt^  66  Id.  246,  and  notei  thecvto. 


O'DONNELL  V.  LeEBCAN. 
[a  mabo,  iM.] 

."HawnuunMTM  Siqvkd  st  Auonovsnt  at  Tdu  of  Sasm^  sfertiiig  the 

of  mIo  and  the  portiai  thereto^  Is  soffioisiitk  within  the  ststato  of  fimMttr 

to  TsUdsIs  a  aals  of  reslty,  tha  snotiooeer  being  deemed  the  agwl  or 

both  psrties. 
UlncoRAKDnM  ST  Anonovsnt  must  Show  Matibxal  Oommows  of  Cov* 

TRACT,  either  by  ItMlf  or  by  refersnoe  to  aome  other  paper,  upon  «i  asle 

irf  realty,  or  no  aetkm  wlU  lie  thereon,  either  at  law  or  in  eqni^. 
llaiiOBAiinvM  OF  AncnoHUB  vot  SBownre  Tbbmb  of  PATMxm  iqpoM  aa 

anotion  eale,  ezoept  by  stating  "one  third  oaah  down,"  Is  not  safli.«nat 

within  the  statato  of  frauds. 
BrxDxirGB  of  HAimsiLLS  aitd  Nswbpafxb  NonoiB  of  8alk  to  Aid 

MmoBAHBUii,  where  it  fails  to  state  the  tenns  of  payment,  Is  InadMis- 

sible. 
MovxT  Patablb  di  Bbamiiabli  Tun  oawot  bm  Dividkd  at  tha  eleotem 

of  the  payor  so  as  to  make  it  payable  at  different  times,  reasonabis  tima 
indinilble. 


Aoiioir  for  fareach  of  contract;  exception  to  the  rejection  of 
eridenoe,  and  order  of  nonsuit.    The  opinion  states  the  faeta. 

O.  W.  Ooddard  and  P.  S.  Owiney,  for  the  plaintifll 
J.  Ooodenow,  for  the  defendant. 

By  Court,  Hat,  J.  The  declaration  in  this  case  alleges  a  con- 
tract in  writing  of  a  sale  from  the  defendant  to  the  plaintiff,  of 
a  dwelling-house,  at  auction,  upon  certain  specified  tenns  and 
conditions.  According  to  the  contract  alleged,  the  price  to  be 
paid  was  twelye  hundred  dollars;  one  third  cash  down,  and  the 
residue  in  equal  payments,  in  one  and  two  years.  The  memo* 
randum  of  sale,  as  contained  in  the  auctioneer's  book,  is  as  fol* 
lows: 

"  October  9, 1866.  This  day  sold  W.  H.  Leeman  house  and 
land  on  Bartlett  street,  in  Lewiston;  was  struck  down  to  Patrick 
ODonnell  for  one  thousand  two  hundred  dollars,  one  third  cash 
down.  Hak  Bbooks,  Auctioneer.'* 
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That  the  SDctaoneer,  in  cases  of  such  sales,  whether  of  real 
or  personal  estate,  is  the  agent  of  both  parties;  and  that  a 
memorandum  signed  by  him  at  the  time  of  the  sale,  stating  the 
particulars  of  the  contract,  and  the  parties  thereto,  is  a  suffi- 
cient signing  within  the  statute  of  frauda— is  well  settled: 
Bnmenon  t.  HedU,  2  Taunt,  46;  McCoombs  v.  Wright,  4  Johns. 
Ch.  666;  Chit  Con.  805;  CUaveB  t.  Fm,  4  Me.  1;  Inhabiianh 
qfAlna  t.  Plummer,  Id.  258. 

It  ia  equaUy  well  settled  that  unless  there  be  a  memorandum 
showing,  within  itself,  or  bj  reference  to  some  other  paper,  all 
the  material  conditions  of  the  oontrsot,  no  action  can  be  main- 
tuned  upon  such  contrsct,  either  at  law  or  in  equity.  Sales  at 
•action  are  now  held  to  fall  within  the  statute,  as  much  so  as 
other  sales:  Fihe  y.  BabA,  88  Me.  802  [61  Am.  Dec.  248]; 
MarnU  t.  Olamm,  12  Johns.  102;  BaOey  y.  Ogdm,  8  Id.  809  [8 
Am.  Dec  509];  Morton  y.  Dean^  18  Met.  885;  and  it  cannot  well 
be  doubted  that  evasions  of  this  statute,  made  as  it  was  for  the 
suppression  of  perjury,  ought  not  to  be  encoursged. 

The  memorsndum  in  this  case  contains  no  reference  to  the 
condition  of  the  payment,  except  in  the  words  **  one  thixd  cabh 
down."  It  does  not  appear  from  it  when  the  residue  was  in* 
tended  to  be  paid.  It  was  attempted  at  the  trial  to  show  the 
tsrma  of  payment  to  be  as  alleged  in  the  writ,  by  the  introduc- 
tion of  certain  handbills  and  newspaper  notices  signed  by  the 
defendant,  and  published  by  him  just  before  the  sale,  and 
which,  it  is  said  in  argument,  were  exhibited  at  the  time  of  the 
sale,  and  in  which  the  terms  of  the  sale,  it  is  said,  were  fully 
stated.  The  evidence  offered  by  the  plaintiff  to  connect  the 
handbills  and  notices  with  the  memorandum,  and  to  explain  it, 
was  excluded  by  the  presiding  judge. 

That  such  extrinsic  evidence  was  inadmissible,  the  following 
authorities  clearly  show:  2  Parsons  on  Cont  298;  Hinde  y. 
Wkiiehouse,  7  East,  668;  First  Baptist  Church  in  Bhaca  y.  Big* 
eZoio,  16  Wend.  28;  Inhahiianta  of  (he  First  Parish  in  FreepoH  y. 
Bartci,  8  Me.  840. 

It  is  said,  howcYcr,  that  if  such  evidence  is  not  admissible, 
then  the  contract  upon  its  face,  as  stated  in  the  memorandum, 
stipulates  for  the  payment  of  one  third  cash  down,  and  the  resi* 
due  in  a  reasonable  time;  and  that  if  so,  the  notes  tendered  in 
this  ease,  having  been  made  payable  in  one  and  two  years,  should 
be  deemed  a  compliance  with  the  terms  of  the  contract  in  this 
nspeoL  Considering  the  nature  and  value  of  the  estate  to  be 
eonYeyed,  and  that  long  credit  is  often,  if  not  usually  giYen  in 


56  Kandall  v.  Thobntoh.  [Maine^ 

0aoh  Bales,  peiliaps  a  somewhat  extended  time  of  payment  might 
be  regarded  as  reasonable;  but  we  know  of  no  role  by  whioh 
money  that  is  made  payable  in  a  reasonable  time  can,  at  theeleo- 
tion  of  the  party  paying,  be  divided  so  as  to  make  it  payable  at 
different  times  and  in  different  years.  A  reasonable  time  is  in- 
divisible; and  the  party  to  whom  the  money  is  payable,  under 
such  a  contract,  cannot  be  required  to  take  it  in  separate  pay- 
ments and  at  separate  times. 

The  auctioneer's  memorandum  in  this  case  failing  to  show  any 
such  contract  as  is  alleged,  so  far  as  relates  to  the  terms  of  pay* 
ment,  it  becomes  unnecessary  to  decide  upon  its  su£Bciency  in 
other  respects,  or  upon  the  admissibility  of  the  other  eridenoe 
offered.  According  to  the  agreement  of  the  parties,  the  nonsuit 
must  stand. 


dTATOTx  OF  FiuuM  Amixs  10  Auonoir  Sales:  See  /Vfa  t.  Btdek, 
Am.  Deo.  248,  and  notat. 

AaonovuK's  Mbmorakdum  ov  Sale,  Sofwoijuiot  ov,  uhbib  SvAxm 
OF  Pbaitim:  See  Fike  t.  Bakh,  61  Am.  Deo.  248,  and  notee. 

MiMOBAKDUM  MUST  Show  Wbolb  OoiTnuoT  Qpon  iti  fMB,  or  in  oon- 
naotioa  with  aome  paper  therein  referred  to,  in  order  to  be  valid  under  tiw 
•tatate  of  fraude:  Z)o<y  t.  Wilder,  60  Am.  Deo.  766.  To  the  eame  eifoot,  aee 
Ridffwof  V.  Ingram,  60  Ind.  148,  citing  the  prindpal  oaee.  The  memonii* 
dnm  most  ahow  the  prioe  as  well  as  the  other  terma:  Ide  t.  SimUom^  40 
I>eo.6S6.    See  alao /m0  ▼.  JETaaani,  67  Id.  SOa 
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[4S  XAna,  998.] 

Wabbastt  in  Sals  of  Chattblb  mat  bi  Mads  wxtbout  Usnro 
WoBD  "  Wabbant,'*  or  any  preoiae  form  of  ezpreadoo,  by  any  dear 
and  diatinot  affirmation  of  a  faot  aa  to  the  eaaentfal  qnalitlea  of  tlia 
article,  made  aa  an  indnoement  to  the  aale,  and  npon  faith  of  wliidi  Ite 
▼endee  porohaaea. 

AFFIBMATIOKB  of    QlTAlfTITT  AND  QCAUTT    PlNDINO    SaLB  ABB  WaBBAIT* 

TIS8  if  they  are  made  with  a  view  to  bring  abont  a  aale^  and  have  thai 
effect;  bat  they  moat  oonatitate  an  eaaentfal  indnoement  to  the  pur* 
ehaae. 
Wabbantt  18  NOT  Cbbatsd  bt  Disobiftitb  Wobds  nr  Bill  of  Salb  ov 
ViflSBL,  contained  in  a  oarpenter'a  certificate  incorporated  tharain,  va* 
apecting  the  capacity  of  the  veaaeL 

^BITTBN  Ck>NTBACT  MUST  BB  CONflTBITBD  BT  CoUBT,  and  BOt  by  the  Jvy. 

Aionov  for  breach  of  warranty  of  the  tonnage  of  a  toosoL  A, 
nonsuit  was  ordered,  subject  to  the  opinion  of  the  whole  comt. 
The  ^ts  appear  from  the  opinion. 
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Band,  for  the  plaintifb. 

Fetaenden  and  BuUer,  for  the  defendants. 

By  Court,  IIigb»  J.  This  is  an  action  of  case  for  an  alleged 
breach  of  warranty  in  the  sale  of  the  bark  Oak  Hill.  The  con- 
nderation  paid  for  the  bark  was  twenty-eight  thousand  dollars. 
The  bill  of  sale  describes  said  bark  as  **  now  lying  at  Portland, 
not  yet  registered,  but  described  as  follows,  to  wit: 

'^DlSTBIGT  07  POBTLAHD  AVD  FaLMOUTH, 

PoBT  07  PoBTLAND,  Maroh  6, 1855. 
**  Ira  IGlliken,  master  carpenter,  of  Scarborough,  do  oertil> 
that  the  bark  named  the  Oak  Hill  was  built  under  my  direction 
at  Scarborough,  during  the  year  1854,  for  John  libby,  8d,  of 
Scarborough,  state  of  Maine;  that  the  said  bark  is  United  Statea 
built,  has  two  decks,  three  masts,  is  one  hundred  and  thirty- 
seren  feet  and  six  inches  in  length,  twenty-nine  feet  five  and  a 
half  inches  in  breadth,  and  fourteen  feet  and  eight  and  three 
fourths  inches  in  depth,  and  of  five  hundred  and  foriy-seren 
and  twentynaeven  ninety-fifths  tons  burden;  as  witness  my  hand 
the  day  and  year  aforesaid. 

'*  (Signed)  Iba  Mnuxn/' 

Then  follow  oorenants  of  general  wariaiity  of  title. 

The  proof  in  the  case  shows  that  on  an  accurate  admeasure- 
ment the  bark  was  not  as  long,  wide,  nor  deep  as  specified  in 
the  cazpenter's  certificate  vedted  above,  and  that  she  did  not 
measure  as  much  by  thirty-seren  and  thirty-nine  ninety-fifths 
tons  as  therein  specified. 

There  is  no  evidence  that  either  party  examined  the  vessel  or 
made  any  measurement  of  her  dimensions  before  the  sale. 

On  these  facts,  the  presiding  judge  ordered  a  nonsuit,  and  the 
plaintiflh  excepted. 

The  books  are  full  of  cases  in  which  the  question  of  warranty 
or  no  warranty  is  discussed.  These  cases  are  by  no  means  all 
consistent  with  each  other.  In  an  early  case,  Chanddor  v. 
Lopus,  Cro.  Jac.  4,  it  was  held  that  the  bare  affirmation  that  the 
article  sold  was  a  besoar  stone,  without  warranting  it  to  be  so, 
is  no  cause  of  action.  The  doctrines  of  this  case,  though  re- 
ceiTed  with  approbation  in  England  and  in  this  country,  have 
not  been  adopted  in  both  this  state  or  Massachusetts  without 
wome  qualification,  rendered  necessary,  perhaps,  from  the  im- 
perfect manner  in  which  the  original  case  is  reported.  The  in- 
ference from  the  report  is,  that  unless  there  be  an  express  wax^ 
ttnty,  in  terms,  an  action  for  breach  of  warranty  wiU  not 
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that  baxe  words  of  affinnation  will  not,  in  law,  oonstitate  a 
warranty. 

The  established  doctrine  now  is,  that  to  create  an  express 
warranty  the  word  *'  warrant"  need  not  be  used,  nor  is  any  pre- 
cise form  of  expression  necessary,  bat  if  the  vendor  at  the  time 
of  the  sale  affirms  a  fact  as  to  the  essential  qualities  of  his  goods 
as  an  inducement  to  the  sale,  in  clear  and  distinct  terms,  and  the 
Yendee  purchases  on  the  faith  of  such  affirmationB,  that  will  con* 
stitute  an  express  warranty:  Benshaw  y.  Bobina,  9  Met.  88  [48 
Am.  Dec.  367];  BryarU  y.  CroiAy^  40  Me.  9.  Affirmations  of 
quantity  and  quality  which  are  made  pending  the  negotiationB 
for  a  Side,  with  a  Yiew  to  procure  a  sale,  and  having  that  effect, 
will  be  regarded  as  a  warranty:  Parsons  on  Mere.  L.  67.  To 
give  simple  representationB  or  affirmations  this  effect,  they  must 
be  of  a  character  to  enter  into  the  essential  elements  of  the  con- 
tract— ^to  constitute  a  substantial  inducement  to  the  purchase. 
If  the  language  used  is  merely  by  way  of  description,  to  identify 
the  thing  sold,  and  not  for  the  purpose  of  describing  its  quantity 
or  quality,  then  they  are  to  be  treated  as  mere  words  of  desorip* 
tion,  and  not  of  warranty. 

The  express  terms  of  warranty,  in  the  bill  of  sale  before  us, 
are  clearly  confined  to  the  title,  and  do  not  apply  to  the  dimen* 
sions  or  quality  of  the  bark.  Are  the  descriptiYC  words  of  the 
eaijMnter's  certificate,  incorporated  into  this  bill  of  sale,  to  be 
construed  as  terms  of  warranty  f  Ordinarily,  the  number  of  tons 
in  a  Ycssel,  like  the  quantity  of  land  in  a  deed,  are  treated  as  mat- 
ters of  description  only,  and  not  of  warranty:  1  Oreenl.  By.,  SM, 
and  note;  Dyer  y.  Lewis,  7  Mass.  284. 

So,  too,  where  articles  capable  of  diYision  and  enumeration 
are  sold  in  the  aggregate,  the  parties  intending  to  sell  the  whole 
for  a  giYen  price,  an  enumeration  of  the  articles  and  fixing  a 
price  in  detail  will  be  treated  as  matter  of  description,  and  not 
of  warranty.  Thus  in  the  case  of  Cavaa  y.  Bingham^  22  E!ng. 
L.  &  Eq.  183,  the  original  defendants  sold  the  plaintiff  a  cargo 
Ibralia  Indian  com,  sixteen  hundred  and  sixty-scYcn  and  three 
fifths  quarters,  at  thirty  shillings  per  quarter.  The  com  was 
then  afioat,  and  was  sold  by  the  bill  of  lading.  On  measurement, 
the  com  fell  short  fifty-three  and  one  tenth  quarters.  For  this 
deficiency  the  plaintiff  brought  his  action  and  recoYered  in  the 
county  court.  But  on  error  in  the  queen's  bench  the  judgment 
was  reYcrsed.  Lord  Campbell  remarked:  "  I  think  that  the  in* 
tention  of  the  parties,  to  be  gathered  from  the  contract  itself, 
was,  that  the  cargo  should  be  taken  by  the  purchaser  for  better 
or  for  worse,  for  less  or  for  more." 
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In  fhe  case  bef oze  ub,  a  zonnd  som  was  paid  for  the  burk  as  a 
whole.  She  iras  not  purehaaed  at  a  specifio  prioe  by  the  ton, 
Qie  price  for  the  whole  ship  to  be  detefxnined  by  the  number  of 
Urns  ahe  ahould  meaanze^  bat  was  sold  as  an  entire  ship,  at  a 
fixed  prioe  in  mUdo^  larger  or  smaller.  While  we  do  not  intend  to 
aaaert  thatabillof  sale  of  ship  may  not  contain  matter  of  desorip- 
tion  as  to  her  capacity,  which  may  properly  be  oonstmed  to  be 
representations  amounting  to  and  constitatmg  a  wariaiity,  we 
are  of  opinion  that  in  tlus  case  the  certificate  of  the  master,  as 
incozporated  into  this  bill  of  sale,  is  to  be  treated  as  mere  matter 
of  description,  and  does  not  oonstitnte  a  wananty  as  to  the  di- 
mensions of  the  bark,  and  was  not  so  intended  by  the  parties. 
The  contract,  being  in  writing,  is  to  be  construed  bj  the  court, 
and  not  by  the  jnzy. 

Nonsuit  confirmed*  ^^^^^^ 

What  BxpBHis«Anon  AMOum  td  WAiBAjnrr  ov  Saui  of  dnttili 
to  mtls  ▼.  Bnm^  64  Am.  Deo.  $0^  sad  ooUi. 

Wanmr  Oostbact  to  bb  CkmsrmuBu  sr  Oousrs  Bee  Mhnrfl  t. 
n  Am.  Dm.  887. 


u:i:^; 


Seaxb  v.  Wba! 

BT  Oinii  L4W,  n  Oabval  Kvowlbmb  or  AvmBE  ILui^ 


AMrutBBT  nr  Maivb  n  Iixicn  Imtbbooubsb  iwwbbs  Pbbsobs  Obb  oa 

Both  or  Whom  abb  Mabbdoi. 
DrroBOB  Sbtbbs  Mabsiaob  Tib  as  to  Boir  PAB^nB,  witlioBl  reteenot 

to  tibe  qnertioo  wm  to  wbloh  wm  In  fuilt. 
DiTowiBD  Mab  dobs  HOT  Coiocxv  Adcisbbt  bt  Mabbtibo  ahd  Ck^ 

HABDmre  with  another  woBum,  thoogh  the  divotoe  wm  pMoartd  by  hie 

wile  sad  he  hM  ohfceined  no  dlTorae. 


Tjoaman  for  adnlteiy  and  Terdict  of  gnilty  under  the  in- 
stmctions  of  the  court,  subject  to  the  opinion  of  the  whole  court 
as  to  whether  or  not  the  facts  constituted  the  crime  of  adnltezy. 
The  opinion  states  the  facts. 

Beoord  and  WaUan,  for  the  defendant. 

8.  O,  Andrew$,  for  the  state. 

By  Oourt,  Bun,  J.  The  defendant  was  indicted  for  adulteiy. 
On  the  trial,  it  was  proved  and  admitted  that  in  1837  the  defend* 
ant  was  lawfully  married  to  Elizabeth  Whitney,  in  the  town  of 
Bath,  in  this  state,  and  that  they  liyed  together  as  husband  and 
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wife  about  nine  years;  that  some  five  years  sinoe  she  was  di« 
Yorced  from  the  defendant  by  the  supreme  judicial  court  of  this 
state,  on  her  own  application,  and  that  she  has  since  that  time 
been  again  married  to  a  person  other  than  the  defendant,  with 
whom  she  is  now  living;  that  the  defendant  and  Catharine  F. 
Thompson,  the  person  with  whom  the  alleged  crime  was  com- 
mitted, were  married  in  Nashua,  New  Hampshire,  May  14, 1854, 
and  in  the  following  June  moved  into  Mexico,  in  the  county  of 
Oxford,  where  they  have  since  cohabited  together  as  husband 
and  wife.  The  question  now  presented  for  our  determination 
is.  Do  these  uncontrorerted  facts  render  the  defendant  amenable 
to  fhe  charge  of  adultery  ? 

The  civil  law  defines  adultery  to  be  the  "  carnal  knowledge  of 
another  man's  wife,"  and  'as  is  said  in  Wood's  Institutes,  272, 
the  connection  of  a  married  man  with  a  single  woman  does  not 
make  him  guilty  of  the  crime  of  adultery. 

Adultery  is  the  carnal  connection  of  a  man  with  another's 
wife.  The  man  may  be  either  married  or  single;  but  the  woman 
must  be  married;  for  the  essence  of  the  crime  is  in  the  adultera- 
tion of  the  offspring,  the  spuriousness  of  the  issue.  If  a  married 
man  has  carnal  knowledge  of  a  single  woman,  it  is  not  adultery, 
but  fornication:  2  Swift's  Laws  of  Connecticut,  227.  Noah 
Webster  defines  it  to  be  the  violation  of  the  marriage  bed;  a 
crime  or  a  civil  injury  which  introduces  or  may  introduce  into  a 
family  a  spurious  offspring.  Such  would  seem  to  have  been  the 
more  ancient  and  common  meaning  attached  to  the  term  "  adul* 
tery."  With  us,  however,  the  term  has  a  more  comprehensive 
signification,  and  renders  both  parties  implicated  equally  liable 
to  punishment  if  either  the  man  or  woman  be  married:  B.  S.,  c. 
160,  sec.  1. 

In  this  state,  marriage  is  purely  a  civil  contract.  When  con« 
tracted  in  violation  of  positive  prohibitions  of  law,  as  in  case  of 
the  marriage  of  an  idiot,  an  insane  person,  or  of  a  white  person 
and  a  negro,  Indian,  or  mulatto,  it  is  absolutely  void;  and  the 
contract  may  be  dissolved  in  other  cases,  at  the  discretion  of 
the  supreme  judicial  court.  This  discretion  is,  however,  usu* 
ally  exercised  within  the  rules  and  for  the  causes  heretofore  pre- 
scribed by  the  legislature.  When  the  power  of  the  court  has 
been  exercised,  and  a  divorce  from  the  bond  of  matrimony  has 
been  decreed  on  the  application  of  one  party,  for  the  miscon- 
duct of  the  other,  in  what  condition  are  the  parties  left?  Thai 
the  innocent  party  is  absolutely  absolved  from  all  obligations 
evaated  by  the  prior  marriage  contract,  and  is  at  liberty  to  manj 
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•gHii,  bas  SMwr  been  oonirovwrted.  But  the  eonditton  of  Uie 
gniltjr  oMue  of  the  dtTovoe  is  not,  in  popular  estimation  at  leaat, 
eo  free  fvom  doabt.  Thexe  seems  also  to  haye  been  an  impiea* 
sbn  in  the  minds  of  the  legislataie  that  soch  party  was  not  bgr 
such  daoree  relieved  from  all  obligations  imposed  hj  the  former 
maniage.  Henoe,  it  was  provided  in  section  2»  chapter  89,  of 
the  revised  statntes,  clanse  7: "  In  all  cases  where  one  party  has 
been,  or  shall  be,  diyoroed  from  the  bonds  of  matrimony,  the 
eoort  granting  the  same  may,  on  application  of  the  other  party, 
grant  a  like  divorce  on  soch  terms  and  conditions  as  such  court 
in  the  exercise  of  a  sonnd  discretion  may  jndge  reasonable." 

The  origin  of  this  opinion  may  probably  be  found  in  chapter 
40,  seofciim  2,  of  the  kws  of  1784,  providing  for  the  pumsh- 
ment  of  adultery  and  polygamy.  That  section  contains  the 
following  proviso:  *'  That  this  act,  or  anything  therein  con- 
tained, shall  not  extend  to  any  person  that  is  or  shall  be  at  the 
time  of  such  marriage  divorced  by  sentence  of  any  court  what* 
ever,  which  has  or  may  have  legal  jurisdiction  for  that  purpose, 
unless  such  person  is  the  guilty  cause  of  such  divorce/' 

The  above  provision  was  in  substance  re-enacted  by  the 
legislature  of  this  state:  Laws  of  1821,  c.  10,  sec.  2.  These 
acts  do,  by  implication,  restrain  the  party  who  has  been  the 
gmlty  cause  of  divorce  from  contracting  another  marriage,  and 
in  case  of  violation  of  such  restraint,  impose  the  penalty  pre* 
scribed  for  polygamy.  There  is  nothing  in  either  of  these  acts 
a£5rming  the  continuation  of  the  marriage  contract  as  to  either 
party,  nor  declaring  that  the  "  guilty  cause  of  divorce  "  shall  be 
deemed  guilty  of  adultery  in  case  ol  a  second  marriage.  For 
reasons  of  public  policy,  it  may  be  supposed  the  legislsture 
deemed  it  expedient  to  restrain  such  guilty  party  from  contract* 
ing  a  second  marriage,  by  rendering  them  liable  to  punishment, 
as  for  the  crime  of  polygamy.  This,  however,  is  by  inference 
only.  How  far  it  was  ever  binding  as  a  formal  statute,  we  do 
not  now  inquire. 

The  statute  of  1821  was  modified  by  act  of  1884,  c.  116,  sec. 
82,  and  by  the  provisions  of  the  revised  statute,  so  as  to  author- 
ise the  court  to  grant  the  guilty  cause  of  divorce  a  like  divorce. 

Adultery  in  this  state  can  only  be  committed  by  parties  one  of 
whom,  at  least,  is  married,  and  by  parties  who  are  not  married 
to  each  other.  To  aiBrm  that  a  person  is  married,  and  yet  has 
no  legal  husband  or  wife,  is  manifestly  a  solecism.  In  the  very 
aatuiB  of  things,  the  marriage  contract  under  such  circumstances 
sannot  exist.    There  cannot  be  a  husband  without  a  wife,  nor  a 
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wife  without  a  husband.  The  ezxBtenoe  of  one  necconarily  and 
oonclnslYely  implies  the  existence  of  the  other.  Husband  and 
wife  are  correlatiye  terms.  Anything,  therefore,  which  destroys 
that  relation  as  to  one  parly  necessarily  destroys  it  as  to  the  other. 

A  decree  of  diyorce  from  the  bond  of  matrimony  eflbctnally 
and  fully  abrogates  the  marriage  contract,  and  sets  the  parties 
free  from  their  marital  relations  to  each  other:  People  y.  Hdvey, 
6  Barb.  117;  Commonwealih  V.  Putnam,  1  Pick.  186;  West  Cam^ 
bridge  y.  Lexington,  1  Id.  606. 

By  operation  of  the  decree  of  the  court  granting  a  diYoroo 
from  the  bonds  of  matrimony  to  the  former  wife  of  the  defend- 
ant, he  ceased  to  be  a  married  man.  Whether  he  could,  there- 
fore, legally  contract  a  new  mairiage  would  depend  upon  the 
laws  of  the  place  where  such  marriage  was  contracted:  Weai 
Cambridge  y.  Lexington,  eupra.  The  last  marriage  of  the  defend- 
ant was  contracted  in  New  Hampshire.  We  are  not  aware 
of  the  existence  of  any  law  in  that  state  which  would  restrain  a 
party  situated  as  the  defendant  was  at  the  time  of  his  alleged 
marriage  with  Catharine  F.  Thompson  from  entering  into  the 
marriage  contract:  See  Comp.  Laws  N.  H. ,  c.  238,  sees.  6, 6. 

But  howcYcr  this  may  be,  this  case  cannot  be  affected  by  it. 
Nor  can  this  case  be  affected  by  the  existence  or  non-existence 
of  a  law  in  this  state  which  shall  make  a  person  who  has  been 
diYorced,  and  was  the  guilty  cause  of  such  diYorce,  who  shall 
marry  again,  amenable  to  the  punishment  prorided  for  polygamy. 
He  is  not  indicted  for  the  Yiolation  of  such  a  statute,  if  any  such 
exist.  There  is  no  law  in  this  state  which  declares  that  snoh 
acts  as  haYc*  been  proYcd  against  the  defendant  constitute  the 
crime  of  adultery.  Nor  would  those  acts  constitute  that  crime 
at  the  common  law.    This  indictment  cannot  be  sustained. 

Exceptions  sustained  and  a  new  trial  granted. 

Aduutkbt,  What  Coirsrmms:  See  CofnmomwedUk  ▼.  CaU,  92  Am.  Deo. 
284;  State  y. LMh,ld.Z97i  HwUerv,  UnUed SUUe»,99 Id.^rii  Cfooky.BkHe, 
fid  Id.  410^  sad  notes. 


Jellison  v.  Gtoodwin. 

[48  UaIKM,  387.] 

DiTiHUAiow  BETWBsir  ACTUAL  Maucb  axd  Lboal  Mauoi  in  Slahi 
18,  that  the  former  implies  a  desire  and  intention  to  injnre,  while  the 
latter  Is  not  necessarily  inconsistent  with  an  honest  or  even  laudable  poz^ 
pose. 

IdBOAL  MaUOS  IK  SlaKBEB  18  PRBgUXFTION  OF  LaW,  BUT  AflTOAL  ^^r.nr^ 

a  question  of  fact  for  the  jury. 
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Lkal  Malus  Au»irx  d  SuvncccrT,  n  Slakdsb,  to  lopport  tba  Mtioo. 

tMAL  MSLUOI  IB  ImFLIBD  FROM  SPXAKIirO  AOTIONABLI  WORM  wUoh  AM 

not  priTileged,  and  no  farther  proof  of  malice  b  neoeMary. 
Kyibkvob  or  Aotual  Maucb  or  Slaitdbb  is  Admi88ibli  to  SirHAHca 

DAJCAon»  and  disproof  of  it  goee  only  in  mitigation. 
pROQp  THAT  Words  wbrs  Priyilrord  Ck>Miiniii0ATi09s  Rrpru  LbqaIi 

Mamcr,  and  is  a  oomplete  joatificatioii,  in  an  action  for  tlaader. 
QuRBTiov  as  TO  Pritilbord  CoMXinriOATioNS  Rrlatrb  ohlt  to  Lioal 

Maltcr,  aa  eontradiitingnuUMd  from  aotoal  malice,  in  slander. 
Iaqal  Maucr,  rrzro  QiTRsnov  or  Law,  is  roR  Court,  and  not  for  ths 

jury,  upon  the  eyidenoe,  in  an  action  for  slander. 
QoRRioir  AS  TO  What  is  Pritilrord  Coiof  uricaticui  is  fob  Court  to 

DRKRRHnrR,  in  an  action  for  slander. 
Brtobai.  or  CoRRROT  ABsnuoT  LraxBUonoHSk  appUoaUa  to  no  ctfidsaos  is 

the  oaasL  is  not  error. 


Aoncxs  for  slander.  Yerdict  for  the  plaintiff.  Exoeptkma  to 
the  lefoaal  of  oertain  instmotionfi  stated  in  the  opinion,  and  of 
the  giving  of  others  not  necessary  to  be  stated. 

T.  jr.  Hayes  and  B.  P.  Tapley,  for  the  defendant. 
Emery  and  Loring,  for  the  plaintiff. 

By  CSonrt,  Datxs,  J.  In  this  case  the  defendant  admitted  the 
qjieaking  and  publication  of  the  words  chaiging  the  plaintiff 
with  the  crime  of  adultery;  but  he  justified  on  the  ground  that 
the  words  were  not  uttered  maliciously.  And  he  requested  the 
presiding  judge  to  instruct  the  jury  **  that  the  law  does  not  reo- 
ogniae  fixed  and  limited  numbers  and  clasfloe  of  priTileged  com- 
munications; but  that  the  jury  are  authorized  to  decide,  from 
all  the  circumstances  of  the  speaking  and  publication,  whether 
the  words  were  maliciously  spoken,  notwithstanding  they  may 
be  actionable  in  themselyes."    This  instruction  was  not  given. 

The  distinction  between  malice  in  law  and  malice  in  &ct  has 
not  always  been  regarded  suf&dentiy  in  judicial  opinions,  and 
some  apparent  conflict  has  resulted.  Nor  does  the  term  ''  mal- 
ice "  always  have  the  same  signification  in  law.  In  actions  for 
malicious  prosecution,  the  word  has  a  meaning  and  foroe  differ- 
ent from  what  it  has  in  actions  on  the  case  for  slander:  MUcheU 
T.  Jenkins^  6  Bam.  &  AdoL  688. 

As  understood  in  this  latter  class  of  actions,  malice  in  fact 
implies  a  desire  and  an  intention  to  injure.  But  malice  in  law 
is  not  necessarily  inconsistent  with  an  honest,  or  even  a  lauda- 
ble purpose.  If  one  makes  a  false  accusation  against  another, 
without  knowing  it  to  be  false,  but  with  no  sufficient  cause  or 
excuse,  it  is  legally  malicious:  Bromage  y.  Prouer^  4  Bam.  & 
Cress.  247,  25& 
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It  be  makes  eaeh  an  aoouoatioiiy  knowing  it  to  be  fialae^  it  ia 
aotoally  malidons.  The  f onner  is  a  pxeeomption  of  law  from 
certain  faete  proyed.  WbeUier  the  latter  existed  in  aiqr  giveift 
ease  is  a  question  of  fact  for  the  jmy. 

Legal  maliee  alone  is  sufficient  to  support  an  action  for 
dandeions  words.  And  if  the  words  are  actionable  in  them- 
selTcSy  and  are  not  priTileged»  the  speaking  of  them  is  sufficient 
eridence  of  this  kind  of  malioe.  The  law  implies  such  malioo 
from  the  uttering  of  such  words,  and  no  other  CTidence  of  malice 
is  necessary.  But  the  plaintiff  may,  if  he  chooses,  prove  aetoal 
malioe  also  to  enhance  the  damages:  7h£eT.P2ttinfey,86Me.466. 

If  the  defendant  shows  that  the  words  were  spoken  as  privi* 
leged  communications,  so  that  there  was  no  legal  malice,  it  is  a 
full  justification,  upon  which  he  is  entitled  to  a  verdict  in  his 
favor.  But  proof  that  there  was  no  actual  malice  goes  only  in 
mitigation  of  damages. 

The  requested  instructions  applied  to  privileged  comnmnici^ 
tions,  making  no  allusion  to  the  question  of  damages,  and  they 
obviously  had  reference  only  to  malice  in  law.  The  question 
whether  the  words  spoken  were  privileged  communications 
necessarily  relates  to  the  question  of  legal  malice,  as  distin- 
guished from  actual  malice.  But  upon  the  proof  or  admission 
of  certain  facts,  whether  legal  malioe  existed  is  a  question  of 
law,  and  is  not  to  be  ''  decided  by  the  jury  from  the  droum- 
stances  of  the  speaking  and  publication."  There  was  no  error 
in  declining  to  submit  this  question  to  the  jury. 

The  counsel  for  the  defendant  has  argued  at  some  length  the 
correctness  of  the  first  part  of  the  request — "  that  the  law  does 
not  recognize  fixed  and  limited  numbers  and  dassee  of  privileged 
con^munications." 

There  are  certain  classes  of  communications  in  regaxd  to  which 
the  law  is  well  settled  that  they  are  privileged.  If  there  are  or 
may  be  other  classes  not  yet  recognized  by  courts,  but  founded 
upon  like  reasons  and  of  like  necessity,  the  defendant  should  have 
proved  that  the  words  spoken  by  him  were  embraced  in  such 
other  class,  and  then  he  might  properly  have  called  for  appro* 
priate  instructions.  But  the  case  does  not  show  that  any  such 
proof  was  introduced  or  offered;  nor  is  any  intimation  given  as 
to  what  new  kind  or  class  of  privileged  communications  the  court 
should  recognize.  80  that,  however  correct  the  instruction  might 
have  been  as  an  abstract  legal  proposition,  there  being  no  evi- 
dence in  the  case  to  which  it  could  apply,  there  was  no  good 
reason  for  giving  it  to  the  jury. 
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If,  bj  the  infltnxctions  requested^  it  was  intended  to  aasert 
that  the  question  as  to  what  kinds  and  classes  of  commonications 
are  pririleged  is  not  a  question  of  law  to  be  decided  by  the  court, 
bat  that  the  jnxy  are  to  determine  this  question,  and  may  find 
any  kind  of  oommnnications  privileged^  according  to  the  circnm* 
stances  of  the  speaking  and  publicationy  we  have  no  hesitation 
in  expressing  the  opinion  that  such  a  proposition  is  enoneons. 

The  exceptions  most  be  OYeiraled. 


LsoAL  Mauob  VtamuuMD  vbox  SriAznie  AonoxABLB  Wobmx  See 
JtaM  T.  Amnbm,  13  Am.  Dee.  496;  IbrrU  r.  Stmtkt,  tS  U.  fi86|  B^riti  t. 
JTeMAen.  41  Id.  212;  HaUAr.  Potter,  43 Id.  88,  sad  notes. 

■vnmns  or  Actual  Mauob  Admihstbiji  to  fwihmoe  dsiiiageB»  in  aleiiden 
8ee  Wan  ▼.  OartUfftt  80  Am.  Deo.  488»  sad  note  404.  In  Thomp$9m  t. 
Pmmmg,  IS  Ner.  206»  it  WM  held,  eiting  the  prindpsl  oeee,  thst  in  an  ao- 
tiooi  lor  libel,  if  the  artide  Is  amUgloiie  or  the  intentiooe  of  the  pnUisber 
dffibtf^l,  svidcooe  of  eznfSH  mnliitt'  le  ediHJMiiWe  to  eBbsnoe  the  dsmsAeo* 

Mauob  ni  SLAvraa  is  Qinsiukv  loa  Jumr,  wsnv:  See  Trabm  r.  Mt 
98  Am.  Deo.  6L 

AoTiuasD  OunMUSMunoss  tM  HfiAiniB»T  8ss  HmtHm^  t.  ImtH^  34 
Deo.  380}  ifomr  ▼.  IFofaos,  U.  704,  sad  notee. 


Kasb  t^.  IhnoH  Mutual  Inbubahoh  Ga 

fttiCAnn,aiiL] 

ftuuua  n  BsuTLiD  so  as  Satisf'^id  or  AimoBmr  ov  Fibsoh  DmAnoni 
Paticsht  before  oomplying  with  the  demand,  and  a  refnaal  npon  that 
^eoifio  gnmnd  Is  Jnitifiable. 

PtaSBBSiov  or  Signed  Rbcupt  n  Sumaasr  Ernnscs  of  AumoBirr  to 
demand  payment  of  the  receipted  liability,  if  the  reoeipt  Is  aigned  by  the 
proper  person,  and  a  demand  nnder  snoh  anthoiity  is  equlTalent  to  a 
penooal  demand  by  the  signer  of  the  reoeipt 

MimXAL   IVSOBAHOS  COMPAJTY    LSTTDie  AVD   COLLSOKZire    ^mtmunm^m  ^ 

Pat  Loss  doss  sot  Waits  its  right,  nnder  ito  by-laws,  of  exemption 
from  liability  for  snob  lorn  on  the  ground  of  refnaal  by  the  assored  topay 
its,  as  stipnlated  in  the  by-Uws. 


on  policy  of  insozanoe.  The  defendants  claimed  to 
be  exempt  from  liabilify  nnder  a  pzoTision  in  their  by-laws  to 
fbe  effeet  that  if  the  assured  should  neglect  for  ten  days , ' '  when 
personsUy  called  npon,"  to  paj  any  preminm  or  assessment,  the 
liak  on  the  policy  should  be  suspended  until  it  was  paid,  and 
that  for  refusal  to  pay  an  assessment  the  directors  might  ter- 
minate the  policy  af tor  due  notice  to  the  insurer.  It  appeared 
that  one  Holmes  called  upon  the  plaintiff  and  presented  to  him 
loorpayment  a  bill  for  an  assessment  made  l^  the  defendants 
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apon  the  plaintiff,  and  receipted  by  the  treasurer  of  the  company. 
The  plaintiff  said  he  would  have  the  money  in  a  few  days,  and 
he  would  settle  it.  Holmes  afterward  returned  the  bill  unpaid 
to  the  agent  of  the  company  from  whom  he  received  it,  it  having 
been  transmitted  to  the  latter  by  the  treasurer  for  collection. 
The  fiicts  were  agreed  on  by  the  parties. 

C  Danforih,  for  the  plaintiff. 

Bradbury,  MorriU,  and  Merseroe^  for  the  defendant. 

By  Court,  Hathaway,  J.  The  plaintiff  had  a  right  to  be  sat- 
isfied that  Holmes  was  duly  authorized  to  receive  the  money» 
before  he  acted  upon  his  demand,  and  a  refusal,  upon  that 
specific  ground,  would  have  been  justifiable:  Solonums  v.  Dawen^ 
1  Esp.  83;  Boeex  dem.  West  v.  Davis,  7  East,  868.  But  he  did 
not  refuse  upon  that  ground;  he  made  no  questions  concerning 
the  authority  of  Holmes,  or  the  genuineneiss  of  the  receipt.  The 
call  by  Holmes,  with  the  bill  receipted  in  his  hand,  was  aa 
much  a  personal  call  upon  the  plaintiff  as  if  it  had  been  made 
by  the  treasurer  who  signed  the  receipt. 

The  defendant  company  cannot  be  considered  as  having^ 
waived  their  right  to  be  exempted  from  liability  for  the  plaintiff's 
loss,  by  their  subsequent  assessment  and  collection  to  recover 
it.  The  plaintiff  was  no  partfr  to  that  proceeding;  he  claimed 
that  the  company  were  liable  to  him  for  the  loss,  and  whether 
or  not  they  were  liable  might  depend  upon  the  uncertain  result 
of  a  lawsuit.  They  might,  very  properly,  have  made  the  assess- 
ment and  collection.  If  they  were  liable,  they  would  then  have 
funds  to  pay  for  the  loss.  If  they  were  not  liable,  they  would 
have  a  surplus,  which  they  would,  of  course,  be  bound  to 
appropriate,  accordkig  to  the  legal  rights  of  those  interested 
therein. 

Plaintiff  nonsuit      

SpBXNGEB  t;.   TOOTHAKEB. 

[48  llAini,  881.] 

JoiRT  Pboiobob  ok  Kotb  Kkowk  to  Cbeditob  to  bb  Sdbbxt  is  sntitlsd 

to  all  the  benefits  appertaining  to  that  oharacter. 
Webbs  Subbtt  is  Svbd  alonb,  Whatbvbb  would  DmoHABmi  Hue  Is 

equity  is  a  good  defense  at  law. 
Cbbditor  having  Ssoubttt  fbom  Pbiboipal  Kuar  Hold  It  iob  Subbtt 

as  well  as  for  himself,  in  eqnity,  and  if  he  parts  with  it  without  the 

knowledge  or  oonsent  of  the  soiety,  the  latter  is  released  to  the  aaoaat 

of  the  property  snrrendered. 
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OF  PsnraiPAii  to  the  amoant  of  the  property  m>  •airmdered,  where  it  If 
done  without  hie  conaent  end  after  the  creditor'i  lien  haa  beoome  abeo- 
kite  by  the  recovery  of  judgment. 

BnXXIT  IS  VOT  DiaCHABGXD    BT   CRKDITOB'a    DOOOATIJIUUIO    PBOOKKDIHQt 

AOAiHST  Pbivgzpal  whero  there  la  no  abandonment  of  any  abeolute  lien 
oraeenrity. 

Amms  agamrt  a  Borety  upon  a  note.    T)ie  opinion  states  tlis 
fMsts* 

Wniimore,  for  the  plaintiff. 

Clay  and  Evana,  for  the  defendant. 

By  Oonrt,  Hakhawat,  J.    The  note  upon  which  this  action 
was  brought  was  signed  by  the  defendant  and  H.  P.  Tootfaaker, 
who  were  legally  holden  thereon  as  joint  and  serersl  promia^ 
on. 

The  defendant,  howerer,  was  in  fact  only  the  saveiy  of  H.  Pr- 
Toothaker,  and  that  was  known  by  the  plaintiff.  Hence  ther 
defendant  was  entitled  to  all  the  benefits  belonging  to  the  chav«^ 
aeter  of  a  surety. 

The  evidence  reported  does  not  aatfaoriae  the  conclusion  thaf ' 
there  was  any  snch  agreement  between  the  plaintiff  and  H.  P. 
Toothaker  to  enlarge  the  time  of  payment  as  would  operate  as 
a  discharge  of  the  defendant  from  his  liability  as  surety  on  the 
note.  The  defendant  offered  to  prove  that  after  the  note  be- 
came doe  the  plaintiff  commenced  a  suit  thereon  against  H.  P. 
Toothaker,  the  principal  debtor,  and  attached  as  his  a  large 
amount  of  personal  properly,  and  certain  interests  in  real  estate; 
that  he  prosecuted  the  suit  to  final  judgment,  on  which  he  duly 
obtained  execution,  which  he  neglected  to  levy  on  the  personal 
property  attached,  and  ordered  the  officer  in  possession  by 
virtue  of  the  attachment  to  surrender  it,  which  he  did;  that 
the  equity  of  redemption  attached  was  by  the  plaintiff's  direc- 
tion seized  on  the  execution  by  the  officer  holding  it  for  collec- 
tion, and  duly  advertised  for  sale  at  a  time  and  place  named, 
but  that  it  was  not  exposed  for  sale;  that  the  sale  was  postponed 
from  time  to  time,  and  the  attachment  lost  and  abandoned  by 
the  plaintiff's  order,  and  without  the  defendant's  consent,  and 
that  the  equity  of  redemption  was  worth  six  hundred  dollars, 
and  would  have  sold  for  that  sum  if  it  had  been  exposed  for 
sale;  all  of  which  testimony  offered  was  excluded  by  the  presid- 
ing judge,  and  the  question  presented  to  the  court  is»  whether 
or  not  it  was  properly  excluded. 
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TFh6  defendant,  the  snrety,  is  sued  alone,  and  whatever  would 
^Uscharge  the  surety  in  equity  will  be  a  good  defense  in  law: 
Bc^^  T.  Brigga,  8  Pick.  128, 129  [19  Am.  Deo.  811],  and  author- 
iiies  there  cited. 

The  contract  of  suretyship  imports  entire  good  faith  and  con* 

fidence  in  the  whole  tnmsaction.    In  equity,  a  creditor  who  has 

ihe  personal  contract  of  his  debtor  with  a  surety,  and  has  also, 

or  takes  afterwards,  property  from  the  principal  as  security  for 

his  debt,  is  to  hold  the  property  fairly  and  impartially  for  the 

•benefit  of  the  surety  as  well  as  for  himself,  and  if  he  parts  with 

•it  without  the  knowledge  or  against  the  will  of  the  surety,  he 

Hshall  lose  his  claim  against  the  surety  to  the  amount  of  the 

^[iroperty  so  surrendered:  People  v.  Janaan,  7  Johns.  887  [6  Am. 

Deo.  276];  Bees  v.  Berrington,  2  Yes.  jun.  542;  Law  r.  Ead 

iMta  Co.,  4t  Yes.  849;  Baker  ▼.  Brigge,  8  Pick.  122  [19  Am. 

Dec.  811],  1  Story's  Eq.  Jur.,  sees.  824-^26. 

When,  the  plaintiff  had  recoTered  judgment  against  the  prin- 
cipal debtor  his  right  had  attached  absolutely  to  the  properly 
which  he  had  taken  on  the  writ,  and  remained  a  fixed  and  per- 
manent lien  for  thirfy  days:  In  (he  MaUer  of  Cook,  2  Stoxy,  876; 
B.  8.,  c.  114,  sec.  82;  and  if  he  Toluntarily  surrendered  it  with- 
out the  defendant's  consent,  he  did  so  at  the  peril  of  discharging 
the  defendant  as  surety  for  the  amount  thus  surrendered. 

Although  the  plaintiff  was  not  legally  bound  to  use  active 
diligence  in  collecting  the  debt  of  the  principal,  and  the  surety 
would  not  be  discharged  by  reason  of  his  delay  in  his  matter, 
and  though  the  plaintiff  might  have  discontinued  proceedings 
against  the  principal  debtor,  which  he  need  not  have  instituted, 
yet  it  would  be  clearly  inequitable  to  allow  him  to  abandon  an 
absolute  lien  or  security  upon  the  property  of  the  principal, 
which  he  had  obtained  as  the  result  of  those  proceedings,  and 
to  retain  his  hold  upon  the  security  for  the  whole  debt:  2  Am. 
Lead.  Gas.  256. 

The  plaintiff  was  not  bound  at  his  own  risk  and  expense  to 
taeize  and  sell,  on  the  execution,  the  personal  property  attached 
when  the  tiUe  might  be  doubtful:  Page  t.  TFeMer,  16  Me.  249. 

But  as  to  the  equity  of  redemption,  the  testimony  offered  and 
excluded  presents  it  as  the  property  of  the  principal  debtor, 
upon  whicb  the  plaintiff  had  obtained  an  absolute  lien  for  the 
payment  of  the  debt,  and  which,  without  any  risk  or  expense 
to  the  plaintiff,  would  have  been  sold  for  six  hundred  dollars 
and  appropriated  for  that  purpose,  unless  he  had  interfered  and 
prevented  the  sale. 
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He  had  no  equitable  or  legal  right  to  the  injury  of  the  eaiety, 
the  defendant,  thus  to  surrender  and  abandon  such  security. 
The  testimonj  excluded  was  legally  admissible,  and  should 
have  been  received. 

In  addition  to  the  numerous  authorities  cited  in  argument^ 
see  Edgerly  t.  Emenon,  23  N.  H.  656  [56  Am.  Dec.  207];  Adams's 
Eq.  269, 270;  and  the  opinion  of  Tenney>  J.>  in  FuUer  t.  Xortng, 
42  Me.  481. 

As  agreed  by  the  parties,  the  action  must  stand  for  trial. 

SVIDINOI  TKAT  JODIT  PB01KI80R  18  SUBJnT  AdIOBBDUI  WHIN,  M  SfiUllli 

payeei  See  Dkhsnon  ▼.  RipUif  Cimniy^  63  Am.  Deo.  373,  and  note. 

DncHAxoi  or  Subxtt  bt  Cbxditob  StnuixNBEBnfa  SaouBiVT,  or  Ilea 
•gainst  prindpel'e  property:  See  CuUum  t.  Bmamud^  34  Am.  Deo.  757;  Nm^ 
ffamp§kk^  tie.  Bank  r.  Coteard,  41  Id.  686;  Baker  r.  ManhaU,  42  Id.  628^ 
Bamgt  t.  Sinmg,  Id.  64;  Ottran  r.  CMert^  46  Id.  427;  Bank  t.  Ford^ee^  4B 
Jd.  661;  Butke  t.  Cfmger^  68  Id.  102,  and  notes. 

RMr.sAWi  or  Svaarr  btIndvloxhox  to  ^bsscifajl,  QmsmBALLn  See  Diek* 
r.  Bipleif  Co.,  63  Am.  Deo.  373;  HotHb  t.  7*0^^,67  Id.  576»  and  notaa. 


IiraABITANlB  OF  WaBBEN  V.  InHABTTANIB  OF 

Thomaston. 

[48  Xinia,  406.] 

BmmDroB,  to  Gaxh  Sxttlement  nin>xa  Paufxb  Law,  Msaits  Homx  or 
dwelling-plaoei. 

BsBIDKirOB,  DwXLLtKO-PLACB,  AVO  HOMX  DutZB  ntOM  SCTIUBMXNT,  und&t 

the  panper  law,  and  a  penon  may  have  a  aettlement  in  one  town  and  a 

reaidenoe  in  another. 
BnmxHCB  dobb  not  Involtb  OoimMusD  Pxbbonal  Pbisknox  neoeaaarily^ 

and  temporary  absences  do  not  work  a  change  of  residenoe. 
Rkidbsigi  la  Aoquirxd  onlt  bt  Fxbsomal  Pbbsinob  without  PansiiV 

Ihtkkt  to  Dkpart,  under  the  panper  law,  and  when  onoe  acquired,  is  los^ 

only  by  departure  with  intent  to  abandon  it. 

DomOUJi    18    2rOT    STirONTlfOUS    WITH    RbSIDKHOK,    DWBLLINO-PLACl,    OB 

HoMB,  in  its  ordinary  legal  sense,  but  it  must  be  regarded  as  synonymous 

with  those  terms  when  used  with  respect  to  the  states  of  a  pauper  as  to 

habitation. 
BansBKOi  undkb  Paupkb  Law  is  Abakdonkd  bt  Dkfabturb  without  a 

a  present  intent  to  return,  and  a  subsequent  intent  to  return  formed  upoa 

disappointment  of  business  expectations  does  not  cure  the  abandonment* 
Pabtioulab  Hours  to  Which  Pabtt  mat  Rbsokt  as  Mattbb  or  Biohv 

is  not  neoessary  to  enable  him  to  acquire  or  maintain  a  residence,  within 

the  meaning  of  the  pauper  law. 

AflsuMPsrr  for  support  furnished  a  pauper.    The  pauper's 
•riginal  deriyatiTe  settlement  was  in  Warren,  the  plaintiff  towii» 


70  Wabbsn  v.  Thokaston.  [Maine^ 

•ad  the  qneetion  was  whether  he  had  gained  a  settlement  in 
Thomaston,  the  defendant  town,  where  he  had  worked  seTeral 
summers  for  one  Gtilman.  The  yerdict  was  for  the  plaintiff^  and 
the  case  was  brought  np  on  exceptions  and  a  motion  for  a 
new  trial,  on  grounds  which  are  sufficiently  stated  in  the  opia- 
ion,  so  far  as  material  to  the  case  here, 

A.  P.  Oouid^  for  the^  defendants. 
Jf.  H.  8mUh.  for  the  plaintifb. 

Bj  Court,  BzGB,  J.  The  case  comes  up  on  motion  and  ex- 
ceptions. The  motion  is  based  upon  several  specifications, 
which  may,  however,  be  reduced  to  two  general  propositions: 
1.  That  the  verdict  is  against  the  evidence  in  the  case;  2.  That 
it  is  against  law.  The  first  proposition  may  properly  be  dis- 
cussed under  the  motion;  the  second,  under  the  exceptions. 

The  question  at  issue  was  the  legal  settlement  of  a  pauper  by 
the  name  of  Lawrence.  It  appears  from  the  case  that  the  origi- 
nal derivative  settlement  of  the  pauper  was  in  Warren.  Hie 
proposition  to  be  established  by  the  plaintifis  was  that  he  had 
lost  that  settlement,  and  gained  one  in  Thomaston  in  his  own 
right.  If  such  change  has  been  effected,  it  was  under  the  sixth 
mode  of  the  revised  statutes,  sec.  1,  c.  82,  which  provides  that 
*'  any  person  of  the  age  of  twenty-one  years  who  shall  hereafter 
reside  in  any  town  within  this  state  for  the  term  of  five  years 
together,  and  shall  not,  during  that  term,  receive,  directly  or 
indirectly,  any  supplies  or  support  as  a  pauper  from  any  town, 
shall  thereby  gain  a  settiement  in  such  town." 

The  rights  of  the  parties  in  this  case  depend  vexy  much  upon 
the  meaning  which  is  attached  to  the  word  **  reside,''  as  used  in 
the  statute  provision  above  cited. 

To  reside  is  to  dwell  permanently,  or  for  a  length  of  time;  to 
have  a  setUed  abode  for  a  time:  Webster's  Diet.  The  word 
^'residence"  is  synonymous  with  the  words  "dwelling-place 
or  *<home:"  Drew  v.  Drew,  87  Me.  889.  <*  Dwelling-place 
and  *'home"  mean  some  permanent  abode  or  residence  with 
intention  to  remain:  Ikimer  v.  BuckfkUd^  8  Id.  229;  Jeffer9on 
V.  WatMngUm,  19  Id.  298. 

In  our  pauper  law,  the  terms  "  residence,"  "  dwelling-place, 
«<  home,"  have  a  different  meaning  from  the  word  "  settiement. 
The  place  of  one's  settiement  is  a  place  where  such  person  haa 
a  legal  right  to  support  as  a  pauper.  It  may  be  in  a  place  other 
than  the  one  where  such  pauper  has  his  dwelling-place,  home» 
or  residence.    Thus  a  person  may  have  a  settiement  in  a  place 
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where  Iba  hM  never  had  a  reeidenoe,  as  by  derivaiioiu  So,  too, 
a  perKm  may  hare  a  residenoe  or  home  different  from  their  eei* 
ilement. 

Besidenoe  in  a  given  place  does  not  neoeeaarily  inrolye  contin- 
aed  personal  pieaenoe  in  that  place.  A  person  may  be  tempo- 
arily  abeent  and  remain  from  home,  without  a  change  of 
lesidence:  Drew  t.  Drew,  87  Me.  889. 

When,  howerer,  a  person  Toluntarily  takes  np  his  abode  in  a 
ghren  place,  with  intention  to  remain  permanently  or  for  an  in- 
definite period  of  time;  or,  to  speak  more  accurately,  when  a 
person  takes  np  his  abode  in  a  given  place  without  any  present 
intention  to  remoye  therefrom,  sach  place  of  abode  becomes  his 
leaidence  or  home,  and*  will  continue  to  be  his  residence  or 
home,  notwithstanding  temporary  personal  absences,  until  he 
shall  depart  with  intention  to  abandon  such  home. 

Thus  to  establish  a  "  residence,"  within  the  meaning  of  the 
statute,  there  must  be  personal  presence  without  any  present 
intention  to  depart.  And  to  break  up  such  residence,  when 
once  established,  there  must  be  departure  with  intention  to 
abandon. 

In  the  discussions  in  our  books  upon  the  pauper  laws,  the  term 
*'  domicile"  is  frequently  used.  This  term  is  not  found  in  the 
statute,  but  has  been  interpolated  upon  it  by  the  courts.  Its 
introduction  has,  at  times  it  is  feared,  tended  to  confuse  and 
mislead,  rather  than  to  simplify  and  aid  in  the  trial  of  this  class 
of  causes.  In  its  ordinary  sense,  as  used  by  legal  writers,  it  has 
not  the  same  restricted  meaning  as  the  words  "residence," 
"  dwelling-place,"  and  "  home  "  have  in  the  statute- under  con* 
sideration:  Story's  Confl.  L.  89.  See  also,  as  to  change  of 
domicile,  Id.  47,  sec.  47. 

The  term  "  domicile,"  therefore,  not  being  used  in  the  statute 
to  indicate  any  particular  sUUiia  of  the  pauper,  as  to  habitation, 
can  only  be  used  properly  as  strictly  synonymous  with  the  terms 
'*  rosidence,"  ' '  dwelling-place,"  or '  *  home. "  In  any  other  sense, 
its  use  would  be  erroneous,  and  tend  to  mislead.  Whether  the 
judge,  at  the  trial,  in  his  frequent  use  of  this  word  thus  limited 
its  signification,  is  not  certain.  In  presenting  a  cause  to  a  jury, 
it  is  of  great  importance  that  the  terms  used  should  be  distinotiy 
and  clearly  defined,  and  that  the  legal  propositions  involved 
should  be  so  arranged  and  presented  as  to  be  easily  understood. 
Otherwise  confusion  and  uncertainty  will  be  likely  to  follow. 

In  his  general  charge  to  the  jury,  the  judgesays:  "Butif,wheii 
he  [the  pauper]  left  he  had  an  expectation  or  intention  of  remoT« 
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ing  flomewhere  else,  in  case  he  could  find  some  other  place  to 
anit  him,  or  in  pursuance  of  some  previous  arrangement,  and 
failing  to  find  such  place,  or  being  unable  to  complete  his  ex- 
pected anangement,  did  soon  afterwards  return,  then  his  domi- 
cile might  not  be  interrupted  thereby/'  This  was  eyidenQj 
based  upon  the  hypothesis  that  the  jury  should  haye  found  thai 
the  pauper  had  before  taken  up  his  residence  in  Thomaston. 
As  a  distinct  legal  proposition,  it  is  incorrect.  If  Lawrence  had 
made  arrangements  for  business  elsewhere,  and  when  he  left 
Thomaston  to  engage  in  that  business  did  bo  with  the  intention 
not  to  return,  such  departure  would  be  an  abandonment  of  his 
residence  in  that  town,  and  whether  he  found  his  expected  busi* 
nees  as  he  had  anticipated  or  not  woiild  be  wholly  immaterial. 
The  fact  of  abandonment,  or  not,  depended  upon  the  intention 
of  the  pauper  when  he  departed.  But,  it  may  be  said,  if  there 
is  any  defect  in  this  proposition,  it  was  fully  remedied  in  the 
instructions  which  immediately  follow,  wherein  the  judge  says: 
"And  if  from  all  the  facts  in  the  case  the  jury  are  satisfied  that 
when  he  left  he  intended  to  return,  if  he  failed  in  the  object  for 
which  he  left,  then  his  domicile  may  be  regarded  as  being  in 
Thomaston  during  such  absence."  The  infirmity  in  the  instruo* 
tion,  when  taken  as  a  whole,  is  the  uncertainty  in  which  the 
jury  were  left.  Distinct  legal  propositions  are  announced  by 
the  court,  apparently  confiicting,  and  so  left  as  not  clearly  to 
indicate  to  the  juxy  the  precise  rule  by  which  they  are  to  be 
gOTcmed. 

The  second  request  was:  **  That  if  he  did  go  to  Thomaston 
more  than  fiye  successive  summers,  and  at  the  dose  of  each  he 
intended  to  return  there  the  next  spring  and  work  the  next  sum- 
mer for  a  definite  period,  and  he  did  in  fact  engage  to  work,  and 
work  six  months,  or  any  other  definite  period  each  year,  such 
acts  would  not  constitute  a  residence  for  five  years,  within  the 
meaning  of  the  statute." 

This  request  was  given  with  qualification,  "  providing  that  if 
when  he  left  GKlman's  he  did  intend  to  go  back  to  some  other 
place  where  he  had  a  domicile."  This  limitation  or  qiialification 
is  clearly  improper.  The  true  question  to  be  decided  was  not 
whether  he  intended  to  return  to  any  particular  place  when  he 
should  leave  Oilman's,  but  whether  he  was  at  Oilman's  for  a 
specific  purpose,  and  for  a  definite  period  of  time,  intending 
to  leave  when  that  purpose  had  been  accomplished  and  that 
time  had  expired.  It  was  entirely  immaterial  whether  he  in- 
tended to  return  to  a  place  whence  he  came,  or  where  he  had  a 
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domioiley  or  to  go  to  aome  other  place  in  aearoh  of  a  new  home. 
In  further  qualification  of  the  second  request,  the  jniy  were  also 
inatmoted  "  that  if  he  had  no  other  place  to  retam  to,  but  waa 
at  Gtilman'a  without  intention  of  returning  when  he  had  finished 
his  Bummer^s  work,  then  they  might  find  his  domicile  in  Thorn- 
aaton,  if  they  were  satisfied  the  evidence  wananted  it  upon  the 
instructions  giyen/' 

Here  again  is  uncertainty  or  manifest  error.  It  is  not  dis- 
tinctly perceived  how  he  could  have  intended  to  return  to  a 
place  if  he  had  no  place  to  return  to.  But  as  already  remarked, 
it  is  immaterial  whether  he  had  or  had  not  a  particular  place  in 
Tiew  to  which  he  intended  to  return.  Did  he  intend  to  make 
GHlman's  or  Thomaston  his  home?  Was  he  in  that  town  in- 
tending to  remain  an  indefinite  period  of  time,  or  rather  with- 
out any  intention  to  go  elsewhere  f  If  so,  then  he  was  residing 
in  Thomaston,  within  the  meaning  of  the  statute.  If  not,  he 
was  a  temporary  sojourner,  not  a  resident.  The  qualification 
leayes  this  point  in  uncertainty. 

The  fourth  was  refused.  It  was  as  follows:  '*  That  he  must 
have  had  such  a  residence  in  Thomaston  during  all  the  year, 
fire  oonsecutiye  years,  to  entitle  the  plaintiffs  to  prerail,  and  if 
his  residence  did  not  continue  during  the  winter  season  as  well 
as  the  summer,  they  could  not  prevail.*' 

In  refusing  this  request,  the  judge  said:  '*  He  must  have  a 
domicile,  but  need  not  reside  there  in  person,  but  must  intend 
to  return  while  he  was  away;  he  must  haye  a  domicile,  but  need 
not  haye  a  home  there.'* 

Here  perplexing  uncertainty  arises  by  the  introduction  of  the 
word  **  domicile,'*  a  word  not  found  in  the  statute,  and  appar- 
ently attaching  to  it  a  meaning  different  from  **  residence"  or 
**  home,"  which  are  the  words  of  the  statute.  Thus  the  statute 
proyides  that  any  person  of  the  age  of  twenty-one  years  who 
shall  reside  in  any  town  in  this  state,  etc.,  shall  gain  a  settle- 
ment. The  court  say  he  must  haye  a  domicile,  but  need  not 
reside  there  in  person;  he  must  haye  a  domicile,  but  need  not 
haye  a  home  there. 

If  the  judge  intended  to  use  the  word  **  domicile  "  as  synon- 
ymous with  ''residence"  and  "home,"  the  language  used  is 
repugnant  and  contradictory.  If  he  intended  to  use  the  word 
IS  haying  a  meaning  different  from  residence  or  home,  such  use 
would  be  unauthorized.  But  if  he  intended  to  use  the  word 
"domicile"  as  strictly  synonymous  with  "residence"  or 
''home,"  and  ody  intended  to  say  that  to  acquire  and  maintain 
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Back  a  iieddenoe  or  home  it  was  not  neoesBaiy  that  a  peiBoa 
ahoold  be  at  all  timee  personally  present  in  such  a  plaoe.  or 
should  have  a  particnlar  bouse  to  which  be  could  resort  as  mat* 
tar  of  right,  the  principle  intended  to  be  enunciated  would  be 
correct.  But  the  difficulty  is,  the  language  used  as  reported  ia 
not  appropriate  to  conyey  such  idea.  The  jury  could  not  ha?a 
so  understood  it. 

There  are  other  objections  to  the  instruction  of  the  court  in 
this  case,  which  bare  been  argued  at  considerable  length;  but 
being  of  opinion,  for  reasons  already  suggested,  that  the  case 
should  be  again  presented  to  a  jury,  it  is  not  deemed  important 
to  giye  them  further  consideration  at  this  time.  Nor  is  it  neoea* 
sazy  to  examine  the  questions  raised  by  the  motion. 

Exceptions  sustained  and  a  new  trial  granted. 

BBsmiNOi,  Domoiia  Airo  Dwklluto-plaox,  What  CosrenTimB*  asb 
DiSTiwoTiOK  BETWzxir:  Froti  t.  BritMn,  82  Am.  Deo.  423;  and  Simggold 
T^  BarUiff  59  Id.  107i  with  notei  thereto  folly  disooMing  this  sabject; 
■ee  also  Bueknam  t.  Thompton,  61  Id.  237;  and  BairwUm  t.  ffairiUm,  Id. 
£30,  and  notes  thereto.  The  principal  case  is  referred  to  in  oonneetion  with 
Worceater  ▼.  WUbrahami^  13  Gray,  636,  as  sufficiently  disonssing  the  qnestioB 
of  residence  or  domicile  nnder  the  poor-laws,  in  Lee  t.  Lenoae,  15  Id.  493. 

Cbanoi  or  DoMXCOLB  OB  Bbudbncb:  See  the  notes  referred  to  in  the  pro- 
ceding  paragraph;  see  also  PhUUpe  t.  King/Sdd,  36  Am.  Dec  760;  Lcnmy  ▼• 
i^nuU^,  39 Id.  142;  JSiiwoM t. jSort^,  59 Id.  107;  vodBuebiamT.  Tkamp- 
MM,  61Id.  287. 


Holt  v.  Westoott. 

[48  lUxxm,  44S.] 

OoviiGHOB  la  OaiGinrALLT  Liaslb  yob  Fbeioht  on  goods  shipped  by  hia 
nnder  oontrmot,  or  for  his  benefit,  and  the  insertion  in  the  bill  of  lading 
of  a  stipulation  for  delivery  to  the  consignee,  "he  or  they  paying 
freight,"  does  not  of  itself  relieve  the  consignor;  snch  provision  being 
for  the  benefit  of  the  carrier,  who  may  waive  it  and  resort  to  the  coa- 
signor,  unless  the  latter  is  exonerated  by  some  special  stipolation. 

AonoH  to  recover  freight.  The  opinion  soffioiently  presenti 
thefaots. 

B.  W.  Bmcldey,  for  the  plaintifll 

T.  Bobinion^  for  the  defendants. 

By  Gonrt,  Bxaa,  J.  The  question  presented  hj  this  report  ia 
whether  in  a  case  where  a  ship-owner  by  charter-parfy  oontiaoti 
fdth  a  shipper  to  carry  a  cargo  at  a  stipulated  price,  and  subae* 
quently  signs  a  faUl  of  lading,  in  which  he  stipulates  to  deUter 
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mek-eKgo  to  the  oonaignee  of  the  shipper,  or  his  aaeignee,  hi 
^ood  order,  ete.,  dangers  of  the  sea  only  excepted,  he  or  thej 
pfljying  freight  at  the  rate  etipolated  in  the  charter-parfy,  the 
owner  is  therein  bound  to  look  only  to  the  ooneignee  for  hie 
freight,  and  is  eonduded  from  demanding  it  from  the  shipper 
in  case  he  shall  fail  to  collect  it  of  the  consignee. 

It  is  often  proTided  in  charter-parties  that  the  goods  shall  be 
dalirered  agreeable  to  bills  of  ladmg,  to  be  signed  bj  the  mas- 
ter; and  the  master,  upon  reoeiTing  the  goods,  signs  bills  of 
lading,  agreeing  to  deliver  them  on  the  payment  of  freight,  or 
with  words  of  similar  import,  giving  him  a  right  to  refose  to 
make  delivezy  to  the  person  designated  by  the  bill  of  lading, 
withoat  payment  of  freight.  And  as  it  has  sometimes  happened 
that  the  master  has  not  insisted  upon  the  exercise  of  this  right, 
it  has  been  mnch  qnestioned  whether  the  merchant  charterer 
was  answerable  for  tixe  freight;  and  it  has  been  determined  that 
he  is  answerable:  Abbott  on  Shipping,  141. 

It  was  once  held  that  if  the  master  parted  with  the  goods  to 
the  consignee  withont  secnring  his  freight  he  was  deprived  of 
all  leconrse  to  the  consignor;  but  it  is  now  decided  otherwise. 
If  the  master  cannot  recover  the  freight  from  the  consignee  to 
whom  he  has  delivered  the  goods  without  receiving  the  freight, 
be  still  has  his  remedy  over  on  the  charter>parfy  against  the 
ahipper,  and  the  condition  precedent  to  the  delivery  inserted  in 
the  bill  of  lading  was  intended  only  for  the  master's  benefit: 
8  Kent* B  Com.,  4th  ed.,  222. 

Such  is  the  settled  law  in  England,  though  at  one  time  Lord 
Kenyon  at  nisiprius  ruled  differently.  The  case  was,  however, 
eanied  to  the  king's  bench,  and  the  ruling  of  Lord  Kenyon 
OTeimled  1^  the  full  bench,  and  subsequently,  in  the  case  of 
Shepard  v.  De  Bemales^  18  East,  565,  the  question  was  again 
before  the  king's  bench,  and  the  English  authorities  fully  re- 
viewed by  Lord  Ellenborough,  and  the  decision  was  that  the 
pKcrvision,  *'  he  or  they  paying  the  freight,*'  usually  inserted  in 
bills  of  lading,  was  for  the  benefit  of  the  master  or  owners, 
which  provision  they  might  waive,  if  they  saw  fit,  and  fall  back 
upon  the  consignor  for  payment 

In  Barker  v.  Edvens^  17  Johns.  284  [8  Am.  Dec.  898],  the 
flame  rule  is  adopted.  In  giving  the  opinion  of  the  court, 
Spencer,  0.  J.,  remarked  that  the  effect  of  the  clause  "  he  or 
tbsj  paying  freight"  has  been  repeatedly  before  the  English 
eomts,  and  the  decision  has  been  uniform  in  both  the  king's 
baneh  and  common  pleas.    Bat  he  oontinnes,  quoting  the  Ian* 
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guage  of  Lord  EUenborongh,  **  I  should  be  dearlj  of  the  opin- 
ion that  if  it  appeared  that  the  goods  were  not  owned  by  the 
consignor,  and  were  not  shipped  on  his  account  and  for  his  ben- 
efit, the  carrier  would  not  be  entitled  to  call  on  the  consignor 
for  freight;  and  I  should  be  inclined  to  the  opinion  that  in  all 
oases  the  captain  ought  to  endeaTor  to  get  the  freight  of  the 
consignee/' 

Parsons,  in  his  recent  work  on  mercantile  law,  p.  852,  thus 
states  the  rule:  "  If  the  bill  of  lading  requires  delireiy  to  the 
consignee  or  his  assignees, '  he  or  thej  paying  freight,'  which 
is  usual,  and  the  master  delivers  the  goods  without  receiying 
freight,  which  the  consignee  fails  to  pay,  the  master  or  owner 
cannot,  in  the  absence  of  an  express  contract,  fall  back  on  the 
consignor,  and  make  him  liable,  unless  he  can  show  that  the 
consignor  actually  owned  the  goods;  in  which  case  the  bill  of 
lading  in  this  respect  is  nothing  more  than  an  order  by  a  prin- 
cipal upon  an  agent  to  pay  money  due  from  the  principal/' 

In  Spencer  y.  WhUe^  1  Ired.  L<  286,  the  defendant  shipped 
on  board  a  yessel  belonging  to  the  plaintiff  then  lying  at  Elisa- 
beth City  a  cargo  of  com,  for  which  the  captain  signed  bills  of 
lading,  that  the  cargo  was  to  be  deliyered  to  John  Williams,  at 
Charleston,  in  South  Carolina,  or  to  his  assigns,  **  he  or  they 
paying  freight  for  the  same/'  The  consignee  received  the  cargo 
and  paid  the  freight,  except  the  sum  of  one  hundred  doUare, 
and  for  that  balance  the  action  was  brought. 

The  hundred  dollars  was  withheld  on  account  of  the  dam- 
aged state  of  the  com.  At  the  trial  the  defendants  con- 
tended that  it  was  the  duly  of  the  plaintiff  to  have  collected  th^ 
freight  of  the  consignee,  and  also  that  the  com  was  damaged 
by  the  negligence  of  the  plaintiff.  The  evidence  showed,  how- 
ever, that  the  damage  was  occasioned  by  the  dangers  of  the  sea» 
and  the  court  held  the  plaintiff  was  entitled  to  recover,  and  waa 
not  obliged  to  look  solely  to  the  consignee. 

The  same  doctrine  was  held  in  ffayward  v.  JRddletan^  8  Md- 
Cord,  121  [15  Am.  Dec.  615].  Grant  v.  Wood,  21 N.  J.  L.  292  [47 
Am.  Dec.  162],  was  an  action  by  Ihe  owners  against  the  consignor 
of  a  quantity  of  lumber  for  a  balance  due  for  freight,  the  con- 
signee having  paid  in  part  only.  There  was  no  charter-party; 
but  a  bill  of  lading  with  the  usual  clause  as  to  payment  of 
freight  by  the  consignee.  The  claim  was  resisted  by  the  con« 
signee,  who  was  the  owner  of  the  lumber,  on  the  ground  that 
the  consignee  alone  was  liable  after  the  delivery  of  the  lumber. 
The  court,  however,  after  a  careful  examination  of  the  authorip 
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ties,  hAld  the  dflfandAnt  to  be  liable,  and  that  the  2ut  that  th« 
ocxneignee  bad  also  made  bunself  liable  by  a  xeoeption  of  the 
lumber,  did  not  relieve  the  consignor  from  his  original  liability; 
ttiat  the  right  of  the  master  to  retain  the  goods  until  freight  is 
{laid  is  an  additional  secnritj  for  his  benefit 

The  same  rule  prsndled  in  DomeU  ▼.  Bedtfcrd^  6  Bam.  A 
AdoL  521. 

Kent,  0.  J.,  in  announcing  the  opinion  of  the  court  in  <7ri^ 
wold  T.  Jifew  York  Jns.  Co.,  8  Johns.  822  [8  Am.  Bee.  490],  xe- 
marired  that  the  lien  which  the  ship-owner  has  on  the  goods 
eonveyed  is  only  an  additional  security  for  the  freight.  This 
lien  is  not  incompatible  with  the  personal  responsibility  of  the 
shipper,  and  does  not  extinguish  it.  The  consideration  for  the 
feeoght  is  the  carriage  of  the  articles  shipped  on  board,  and 
the  stale  or  condition  of  the  articles  at  the  end  of  the  voyage 
has  nothing  to  do  with  the  contract.  It  requires  a  special 
agreement  to  limit  the  remedy  of  the  cszrier  for  his  lien  to  the 
goods  conveyed. 

The  cases  in  which  this  question  has  been  bef ore  the  courts 
in  this  countiy  and  England  are  numerous,  and  the  drcum- 
stances  attending  those  cases,  of  course,  various.  Without 
further  citations,  we  think  the  general  rule  dedudUe  from  them 
to  be  that  in  aU  cases  where  goods  are  shipped  by  a  consignor 
under  a  contrsct^  or  for  his  benefit,  he  is  originally  liable  for 
freight,  and  that  the  insertion  in  a  bill  of  lading  of  a  provision 
that  the  goods  are  to  be  delivered  to  the  consignee,  etc.,  **  he 
or  they  paying  freight,"  will  not,  of  itself,  relieve  him  from  that 
liabOity;  that  provision  being  designed  for  the  benefit  of  the 
eairier,  he  may  waive  it  if  he  choose  so  to  do,  and  resort  to  his 
employer,  the  consignor,  for  his  freight,  unless  there  is  some 
special  stipulation  by  which  that  employer  is  to  be  exonerated. 

The  action  must  stand  for  trial. 

Oovsmxca^  LuxOirr  loa  Fanasr:  See  Qtwd  v.  Wooi^  47  Am.  Dm. 
M^  BmrittY.  JJovew,  8  Id.  893;  Ba^ward  r.  MkUOeim.  15U.  «!& 
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[a  ICuaa.  481.] 
Biipasus  or  Tbsmb  or  Hianio  or  Othxb  Suruim  or  Samx  Biirusvas 
is  ioadaiiHiUA  for  the  pnrpoM  of  Moartsining  the  terns  npon  which  sa* 
other  employee  wae  hired. 

isoiTs  Admission  or  Bvidbngb  Which  Pboducid  No  Efrsor  oa  the 
Jsxy,  aa  ■hown  by  their  findings,  sffbrde  no  groond  of  oomplsint. 


T8  LkKEMAXf  V.  POLLABIX  [Uainfl^ 

HmnjOfrtM  Pbbvkmtxd  st  Sickkxsb  ob  Similab  DsuBiLiTr  fbom  FbV' 
WWUXQ  CoNTBACT  of  serrioe  may  reoover  on  a  911a  imm  meruU  to 
what  he  has  done. 

Kmplotbb  Qdimvo  Sbbticb  bboausb  or  Pbxvaiijvo  Daxoerous  Bpidbmici^ 
of  snob  a  oharaoter  that  a  man  ezerciBing  ordinary  care  and  pmdenoe  woald 
have  been  Justified  in  leaving  by  reaaon  of  it,  is  ezouaed  for  not  falfiUIng 
bis  oontiaot,  thoagb  it  appears  tbat  employees  wbo  oootiniied  at  work  in 
the  same  serrioe  were  healthy  and  continned  so. 

Josr  ABB  JuDOBS  WHBTHBB  Emplotjeb  Qxnmso  Sbbticb  bboausb  ov 
Bpedbmio  prevailing  in  the  vicinity  had  adequate  oanse  for  so  doing. 

Amdupbtf  for  wages.  The  material  points  in  the  oaae  «rs 
sniBoientlj  presented  in  the  opinion. 

N.  AbboU,  for  the  plaintiff. 

(7.  P.  Brown^  for  the  defendants. 

By  Oonrt,  Hathawat,  J.  The  plaintiff  labored  for  the  defend- 
ants at  their  mills  in  St.  Johns*  and  hj  this  aetion  obdnui  to 
reooTer  his  wages. 

The  defense  is  that  the  labor  was  performed  nnder  a  contract 
on  his  part  to  work  for  the  defendants  during  the  sawing  season 
of  1864,  which  he  did  not  fulfill. 

The  testimony  of  Bagley,  Nute,  and  Stone,  that "  they  weie  not 
hired  by  the  season,  but  only  to  remain  there  as  long  as  thej 
pleased/'  could  haye  no  legitimate  effect  upon  the  rights  of  the 
parties  in  this  suit,  and  was  improperly  admitted.  That  testi- 
mony was  introduced  by  the  plaintiff  as  tending  to  show  that  he 
was  not  hired  for  a  specified  time.  But  the  juiy  found  that  he 
was  so  hired.  Else  they  could  not  haye  found,  as  they  did, 
specially,  that  **  he  quit  the  defendants'  employ,  without  their 
leave  or  consent,  before  the  expiration  of  the  time  for  which  he 
was  hired."  The  defendants  were  not  aggrieved  by  the  admis- 
sion of  that  testimony,  for  the  special  findings  of  the  jury  show 
that  it  produced  no  effect. 

The  plaintiff  contends  that  he  was  excused  from  the  perform- 
ance of  his  contract,  and  justified  in  quitting  when  he  did,  by 
reason  of  the  alarm  and  danger  occasioned  by  the  prevalence  of 
the  cholera  in  the  vicinity  of  the  mills,  and  that  he  is  entitled  to 
a  reasonable  compensation  for  the  labor  performed.  If  the  ful- 
fillment of  the  plaintiff's  contract  became  impossible  by  the  act 
of  Orod,  the  obligation  to  perform  it  was  discharged.  If  he  was 
prevented  by  sickness  or  similar  inability,  he  may  recover  for 
ttflukt  he  did  on  a  quantum  merwU:  1  Parsons  on  Gont.  624. 

The  plaintiff  was  under  no  obligation  to  imperil  his  life  by 
remaining  at  work  in  the  vicinity  of  a  prevailing  epidemic  so 
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dangerous  in  its  character  that  a  man  of  ordinaiy  care  and 
pnidence,  in  the  exercise  of  those  qnaHties,  would  have  been 
justified  in  leaving  by  reason  of  it,  nor  does  it  make  anj  differ* 
enee  that  the  men  who  remained  there  at  work  after  the  plaintiff 
left  were  healthy,  and  continued  to  be  so.  He  could  not  then 
haTO  had  any  certain  knowledge  of  the  extent  of  his  danger. 
He  might  have  been  in  imminent  peril,  or  he  might  haye  been 
influenced  by  unreasonable  apprehensions.  He  must  necessarily 
haTe  acted  at  his  peril,  under  the  guidance  of  his  judgment. 

The  propriety  of  his  conduct  in  leaving  his  work  at  that 
time  must  be  determined  by  examining  the  state  of  &ots  as 
then  existing.  When  the  labors  has  adequate  cause  to  justify  an 
omission  to  fulfill  his  contract,  such  omission  cannot  be  regarded 
as  his  fault.  Whether  or  not  the  plaintiff  had  such  cause  was  a 
question  of  fact,  to  be  determined  by  the  jury  upon  the  evidence. 

"  Where  there  are  conflicting  proofs,  or  some  necessaay  &oti 
axe  to  be  inferred  from  others  which  are  proved,  then  it  is  the 
pvovinoe  of  the  jury  to  decide  the  cause  under  instructions  from 
the  judge,  as  to  the  principles  of  law  which  should  govern 
ihem:"  Sherwood  v.  Marurick,  6  Me.  296.  The  question  was 
lightly  submitted  to  the  jury,  and  with  appropriate  instructions. 

No  question  is  presented  by  the  exceptions  concerning  the 
rulings  of  the  court  upon  the  subject  of  damages,  or  the  amount, 
if  any,  recoverable  for  wages. 

A  report  of  the  whole  evidence,  signed  by  the  presiding  judge, 
as  the  law  requires,  has  not  beenfumished  to  thecourt.  Theirs* 
fare  the  motion  for  a  new  trial  cannot  be  entertained. 

Xaxoeptions  and  motion  overruled. 

Judgment  on  the  verdict. 

TEKionr,  0.  J.,  and  Afflbton,  J.,  concurred. 

Goonxow,  J.,  concurred  in  the  result  only. 

Max,  J.,  concurred,  remarking  that  the  testimony  of  Baglq) . 
Nnte,  and  Stone  was  admitted  as  contradictory  of  other  wit- 
nesses introduced  by  the  defendant,  and  not  upon  the  mail 
question;  and  for  such  purpose  was  clearly  admissible. 

Sbbonxous  Admission  or  EvrnxNOs  not  AmBoriNO  Vkbdict  is  no  grovnd 
for  a  new  trial:  Sheldon  ▼.  CcmMCtieut  etc,  Im.  Co,,  65  Am.  Deo.  606. 

Bbifix>tbx  QuimNO  Svbvicb  roa  Just  oa  Lsoal  Causb,  Bights  on 
flee  Le$  ▼.  A$kbrook^  65  Am.  Dea  110. 

SicxNKSs  AS  ExcusB  FOR  QuiTTiNO  Sbrvioe  bt  £Mru>TXB:  fioo  the  note 
to  Harmon  v.  ScUmon  FaUa  etc  Co.^  58  Am.  Deo.  725.  In  Jetmings  ▼.  XyofM, 
SH  Wis.  657,  the  prinoipal  case  is  dted  as  authority  for  the  proposition  that 
wfasre  the  oontnet  calls  for  an  act  which  the  promisor  alone  csn  peif  onuy  and  hi 
Is  dlsiMed  from  perfonning  it  by  sickness  or  death,  the  oontraot  is  disohaifed. 
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KeIIH    V.    FiNKHAlL 

liAUAom,  60L2 

fivAGi-ooAOH  Passbitobr,  TO  Bboovib  vor  LfJUBr  BT  Oa»iiiw,  minfe  ahov 
n^ligenoe  or  want  oi  ordinary  care  and  pmdenoa  bj  tbe  oftrrier,  oooftp 
doning  the  injury,  without  fault  on  his  own  part 

Fabsxnobb  Biding  on  Outsidb  or  Coach,  against  Wabvino  o£  the  stage* 
agent  that  he  does  so  at  his  peril,  assumes  only  the  risks  inoident  tc 
his  exposed  situation,  and  may  nevertheless  recoTer  for  aa  Injury  eansed 
by  the  n^ligenoe  of  the  carrier  or  his  senraats^ 

Action  for  an  injury  to  the  plaintiff  aa  a  panmiger  in  the 
defendant's  coaoh,  bj  the  oTertoming  of  the  coabh  through  the 
driver's  negligence.  Verdict  for  the  plaintiff  and  exceptiona 
by  the  defendants.  The  gronnds  of  exception«  bo  fur  aa  mate- 
rial, appear  from  the  opinion. 

J.  A,  LaweU,  for  the  plaintiff. 
Bian  Bradbury ^  for  the  defendant 

By  Court,  Applbion,  J.  The  plaintiff,  to  entitle  him  to  feoo?er» 
was  bound  to  satisfy  the  jury  that  the  injury  for  which  he  seeks 
to  recover  compensation  occurred  without  fault  on  his  part,  and 
through  the  neglect  or  want  of  ordinsry  care  and  prudence  on 
the  part  of  the  defendant  or  his  servants. 

No  exceptions  have  been  taken  to  the  instructions  given, 
which  relate  to  the  relative  duties  and  obligations  of  the  plain* 
tiff  and  the  defendant.    They  may  thus  be  assumed  to  becoizeot. 

The  plaintiff,  it  seems,  was  riding  on  the  outside  of  tbe  de- 
fendant's coach  when  the  injury  in  question  vnu9  sustained.  The 
counsel  for  the  defendant  requested  the  presiding  judge  to 
instruct  the  juiy  "  that  if  Nathaniel  Orocker,  who  chumed  to  be 
an  agent  of  the  defendant,  requested  the  plaintiff  to  take  an 
inside  seat,  there  being  a  seat  for  him  inside,  and  the  plaintiff 
declined  to  take  it,  and  the  said  Crocker  informed  him  if  he  re- 
mained in  his  seat  he  must  do  it  at  his  own  risk,  that  the  plain- 
tiff can  recover  no  damages  in  this  action."  This  requested 
instruction  was  declined,  and,  as  we  think,  correctiy.  It  may 
be  true  that  the  plaintiff,  by  riding  outside,  incurred  the  peculiar 
risks,  if  any  there  were,  aiising  from  his  exposed  situation.  But 
that  is  all.  He  did  not  assume  those  resulting  from  the  negli- 
gence of  the  defendant  or  those  in  his  employ.  He  or  they 
would  not  be  exonerated  from  their  duties,  and  if  the  plaintiff 
was  injured  through  his  or  their  neglect,  he  being  in  the  exer- 
cise of  ordinary  and  common  care,  in  no  way  contributing  to 
the  injuiy  by  his  position,  he  might  well  maintain  this  suit. 
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The  &ct  that  the  plaintiff  took  his  position  outside  was  a  cironm- 
stance  proper  for  the  consideration  of  the  jury  in  determining 
whether  his  negligenoe  contributed  in  any  way  to  the  production 
of  the  injury.  But  the  requested  instructions  took  from  the 
jury  all  inquiries  as  to  the  defendant's  negligence,  and  they  were 
rightfully  withheld. 

The  instructions  as  to  damages  were  correct.  If  the  defendant 
had  desired  them  to  be  more  explicit  or  definite  in  any  aspect  of 
the  case,  he  should  haye  made  his  requests  to  that  end.  Being 
correct  so  far  as  given,  it  is  no  cause  of  complaint  that  supposed 
instructions,  but  not  requested,  might  have  been  given,  which 
would  have  been  correct. 

Exceptions  oyerruled. 

Oaiuctib's  LiABiLcrT  fOB  Isjuxr  TO  FjumanaMB,  OBNxaAU.Ti  8m  ArM 
▼.  Bofi^  62  Am.  Deo.  006;  Oalena  tie.  M.  &  Oo,  r.  Fof^  63  Id.  823;  Ay** 
WMM  T.  Wedem  R.  R.  Cb.,  64  Id.  517;  Zemp  ▼.  WUmhtgUm  eU,  R,  R.  Co.,  Id. 
783;  Cfaieaa€ie.R,R.Oo.Y.  Fonooo^  66  Id.  682;  Luea$  r.  Ifew  Beifford  tic 
JZL 12.  Ox,  66  Id.  406,  and  etmm  hi  this  Mriat  zvfeired  to  hi  the  nolee  tberals. 

Am  so  BuaDBN  or  Psoor  nr  KaouoBras  xh  Oabi  or  Irjubt  to  Pi«nar* 
oaas,  eee  the  note  to  ibruA  T.  ReigU^faAm.  Deo.  670. 

FAsaiHoia  Ihjuud  wmLs  Binivo  in  Sxpobbd  Sihtatiok,  or  when  gailtj 
cf  other  negligence,  right  of  to  recover:  See  Cfalma  etc  R.  R.  Co*  ▼.  /by,  61 
Am.  Deo.  383;  Zemp  y.  WUminQton  R.  R.  Co.^  64  Id.  763;  Oalenatie,  R.  R. 
CbiT.  raneood,  66  Id.  682;  Luca»  y.  Kew  Bed^fard  etc.  R.  i?.  Ox,  66  Id.  406^ 
and  notes  thereto.  In  PenM^htmia  R.  R.  Co.  v.  Langdon^  02  Pa.  St.  31,  the 
prinoipel  ceee  it  commented  on  snd  dietingoiihed  from  e  case  where  a  paa- 
eenger  wai  ii^ored  while  riding  in  a  baggage-car,  on  the  groond  that  the  pae* 
aanger  had  no  right  to  ride  in  inoh  oar  in  any  erent,  while  in  the  prindpal 
eaae  the  place  ooonpied  by  the  injured  paaaenger,  though  ezpooed  and  baswd- 
ona,  wasa  proper  place  for  a  paaaenger. 


Inhabitantb  of  Obono  v.  Wedgewoob. 

CORPORATB  EXDOWKCE  09  TULVKTm  18  AdMHTED  BT  DlfSHnAllT^i  PUAl^ 

nro  GasBUL  Lntrs,  and  they  cannot  afterwards  contest  it. 
Tax  Ooixaoioa  Who  has  Oolleoxxd  Monst  without  Oajionov  laoii 

Tax-PATBBs  mrsT  Aoooumt  to  Town  thsbbtob. 
SuHBiEB  ON  Tax  CoLLKnoa's  Bokd  abi  Liabui  roa  Mohitb  TBaia 

Pbinoipal  ought  TO  AooouiTT  vob;  but  they  should  not  soffer  from  a 

miatabe  of  the  treasnrer  in  passing  a  credit  to  the  wrong  aoconnt. 

AonoN  upon  bond  given  by  tax  collector  for  the  faithful  dia- 
diazge  of  the  duties  of  his  office.    The  facta  axe  in  the  opinion* 

8.  H.  Blabe  and  W.  O.  Oratby,  for  the  plainti£Bk 

J.  8.  JSowe  and  N.  WUaon,  for  the  def endanta. 
nao.  ToL.  Lxxx-e 
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By  Court,  Applston,  J.  By  pleading  the  general  issue,  the 
defendants  admit  the  corporate  existenoe  of  the  plaintiff,  and  are 
not  afterwards  permitted  to  contest  it. 

This  action  is  upon  a  collector's  bond,  the  condition  of 
which  is  **  that  whereas  said  John  G.  Wedgewood  has  been 
chosen  a  collector  of  taxes  for  said  town  for  the  year  1855,  now 
if  said  John  G.  Wedgewood  shall  well  and  faithfully  perform 
all  the  duties  of  his  said  office,  then  this  obligation  to  be  void,'* 
etc.  In  Ford  t.  Chugh,  8  Me.  335  [23  Am.  Dec.  513],  the  bond 
was  conditioned  to  *'  faithfully  discharge  his  duty  as  collector,'* 
etc.  It  was  there  held  that  the  sureties  could  not,  in  an  action 
on  the  bond  for  not  paying  oyer  moneys  collected,  oontroTert 
the  legality  of  the  meeting  at  which  he  was  chosen,  nor  the 
legality  of  the  assessment  of  taxes  antecedent  to  their  oommii- 
ment  to  him;  nor  any  act  of  the  town  for  which  they  would  not 
be  liable  in  consequence  of  their  suretyship.  In  Johnmm  t. 
Ooodridge,  15  Id.  29,  it  was  decided  that  a  collector  of  taxes 
who  has  given  bond  is  bound  to  pay  over  money  yoluntarily 
paid  to  him  by  the  inhabitants,  although  he  has  reodyed  no 
collector's  warrant,  and  the  tax  bills  are  imperfect  and  illegal. 
In  Kellar  t.  Savage^  20  Id.  199,  it  was  held  that  a  collector  of 
taxes,  having  acted  in  that  capacity  and  given  bond,  was  estopped 
to  deny  the  legality  of  his  election;  and  that  in  a  suit  on  the 
bond  it  was  no  defense  that  the  assessment  and  the  warrant 
accompanying  the  same  had  not  been  signed  by  the  assessors: 
KeOar  v.  Savage,  17  Id.  445.  In  Sandwich  v.  Fish,  2  Gray,  298, 
Shaw,  0.  J.,  says:  ''  Defects  in  the  warrant  or  tax  list  might  be 
a  good  excuse  for  not  executing  the  warrant.  But  to  say  that  a 
collector,  who  has  collected  the  money  without  objection  by  the 
tax-payers,  is  not  liable  to  account  therefor  would  be  as  contrary 
to  the  rules  of  law  as  to  justice."  No  reason  is  perceived  why 
the  defendants  should  not  be  held  to  account  for  the  moneys 
collected  by  the  principal  in  the  bond. 

The  evidence  satisfactorily  shows  that  a  deduction  should  be 
made  from  the  amount  found  due  by  the  auditor,  of  the^sums  of 
one  hundred  and  twenty-five  dollars,  which  was  passed  to  the 
credit  of  the  collector  in  the  wrong  year,  and  for  twenty-three 
dollars  and  seven  cents,  which  appears  to  have  been  collected 
on  the  warrant  of  the  treasurer,  against  the  collector,  by  the 
sale  of  his  property.  The  sureties  should  not  suffer  from  a  mis* 
take  of  the  treasurer  in  passing  the  credit  to  a  wrong  account. 

Defendants  defaulted. 
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JEzraxnrcB  or  Cobto&ation  n  ADiomD  vr  Plbaddto  Gsvxeal  Ibbitss 
Prmoe  y.  Oofmnerdai  Bank  i^  ColumhuM^  34  Am.  Deo.  773;  Saivage  Mfg. 
Cb.  ▼.  Arm^bnmg,  35  Id.  227;  PhaadxBamkdba.  ▼.  Ciirtw,  36  Id.  492;  Aldermm 
▼.  ^U«y,  62  Id.  244»  and  note  247.  It  oan  only  be  qaestioned  by  a  pie*  in 
■batemept;  PembtoU  Boom  CorporaHon  ▼.  I^ffuon,  33  Id.  656,  and  note  063; 
Savage  hffg,  Co.  ▼.  Armatnmg^  35  Id.  227;  a  plea  in  bar:  Note  to  if c/nljre  ▼.. 
/>!r«i<on,  48  Id.  830;  or  perbapa  be  met  by  a  demnixer:  TwrnpOce  Co.  t.  Jio^ 
Cartg,  65  Id.  768»  and  note  771. 

Thx  FBiNCirAi.  GiBB  WikB  oiTXD  in  InhaiiUMU  of  TreaeoU  y.  Moan^  SO 
Me.  363,  to  the  point  tbatalthoogb  the  proceedings  of  a  town  are  reiyin^^gii* 
hr  and  informal,  at  a  meeting  where  aaeeaeora,  treasnrer,  and  tax  ooUeetor 
are  elected,  and  tazaa  toted  to  be  MeetMd,  yet  the  collector  is  legally  bcond 
to  pay  OYW  to  the  treasnrer  defaelo  all  taxes  Tolttntarily  paid  to  him  by  th» 
tsx-payws;  and  in  THeome  Book  r.  Bagieg,  68  Id.  261,  that  a  plea  of  the  gsn» 
eial  issue  «^«ifet»ii  plaintiflEi'  corporate  existspoe  and  power  to  vie^  9ad 
abided  defendant  from  oootestittg  them. 


BoTD  V.  Eatos. 

OURBIOT    D    VOV   KhTIBB    AVD    IA1>1VI1ILBU^     WBMBM    BhTIBB   SlOOK  OP 

OooD0  D  Sold  at  one  and  the  same  time,  if  each  article  was  soldfor  a  ssp^p 
ante  and  distinct  price  agreed  upon;  and  though  the  sale  of  some  of  tfap 
articlss  was  prohibited  by  law,  this  illegality  will  not  render  the  sals  of  tho» 
other  articlas  illegal  also,  hot  an  action  csn  be  maintained  for  the  prioa  olf 
the  latter. 
PtaimFF  WILL  BB  Allowbd  vo  Amxmd  hd  Dsclabation  vt  Bnunonr 
017*  iTHfs  07  Illboal  TRAVfio,  where  he  has  bronght  an  aotlonfor  tho 
▼alne  of  a  stodc  of  goods  sold,  each  article  at  an  agreed  price,  bat  whsva 
the  sale  of  some  of  the  artidsa  was  prohibited-by  statute. 

AflWMPHiT  upon  an  ftcoount  aDHfiTftfl.  The  facts  §n  in  ilia 
opinion. 

8.  S.  Blahe,  for  the  plaintift: 
A.  Sanborn^  for  the  defendant. 

By  Court,  Apvlctov,  J.  This  was  an  action  of  auumfmU 
npon  an  account  annexed.  It  appeared  in^ridenoe  that  the  plain- 
t^s.'having  a  stall  and  stock  of  goods  in  the  market-house  in 
Bangor,  sold,  on  the  twenty-ninth  of  December,  1866,  to  the 
defendant,  their  fixtures,  and  such  articles  of  their  stock  as  he 
might  select;  that  he  selected  those  specified  in  the  account  in 
suit,  among  which  are  found  Tarious  articles  the  sale  of  which 
is  prohibited  by  law.  The  articles  are  all  charged  as  of  the 
same  date,  but  separate  prices  were  affixed  to  each  article.  At 
the  trial  tkinmprius,  the  plaintiirs  counsel  moTed  to  amend  by 
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friziking  oat  of  the  aocoant  the  articles,  the  sale  of  which  was 
unlawful.  This  amendment  was  allowed,  against  the  protest  of 
the  counsel  for  the  defendant. 

It  was  insisted,  in  argument,  that  the  sale  of  goods  aa  above 

stated  "Constituted  an  entire  contract;  that  being  entire,  it  is 

▼oid  by  the  statute  prohibiting  the  sale  of  spirituous  liquors; 

mad  that  ihe  presiding  judge  erred  in  allowing  the  amend- 

-ineiiit. 

Mmdb  held  in  Ibwle  t.  Blahe^  88  Me.  628,  that  in  a  suit  upon 
'^ui'ACcount,  some  of  the  items  of  which  were  for  spirituous  Uquors 
>  sold  in  violation  of  law,  that  the  plaintiff  might  amend  l^*  strik- 
ing out  the  items  for  liquor,  and  recover  on  the  account  thus 

*  mmended.    The  account  in  that  case  embraced  some  months, 

•  daring  which  the  articles  were  delivered,  and  it  is  urged  that  as 
'/they  were  sold  at  different  times  they  may  be  regarded  as  sev- 
^«ral  sales,  and  that  therein  it  differs  from  the  case  at  bar.  But 
»'4he  precise  question  under  consideration  came  before  the  su- 
preme «ourt  of  New  Hampshire,  in  Walker  v.  LoveU^  28  N.  H. 
UaS^l  Am.  Dec.  205],  and  in  CarleUm  v.    Woods,  Id.  291, 

where  it  was  held  that  where  an  entire  stock  of  goods  is  sold  at 
4me  and  the  same  time,  but  each  article  for  a  separate  and  dis- 
<llinct  agreed  price,  tho  contract  of  sale  is  not  to  be  regarded  aa 
•sntire  and  indivisible,  and  if  the  sale  of  some  of  the  articles  be 
(prohibited  by  law,  the  illegality  will  not  render  the  sale  of  the 
^tber  articles  illegal  also.  "  We  are  unable,''  says  Woods,  J., 
•«<  to  see  how  this  case  differs  from  the  case  of  asale  by  a  merchant 
of  various  goods  to  his  customer,  at  one  and  the  same  time,  for 
separate  values,  stated  at  the  time,  which,  when  computed, 
^ould  of  course  amount  to  a  certain  sum  in  the  aggregate. 
^(Hien  in  such  case  the  goods  are  charged  to  the  customer, 
SLud  the  sale  of  part  of  the  goods  should  be  found  to  be  illegal, 
^re  think  it  would  be  difficult  to  maintain  upon  any  legal  or 
suitable  principles  that  under  a  proper  declaration  the  value 
4A  the  goods  which  were  proper  and  l^gal  articles  of  sale  could 
dot  be  recovered." 

In  the  case  before  us,  the  defendant  was  to  select  sudi  goods 
>as  he  might  choose.  Each  article  selected  had  its  appropriate 
2>rice.  The  bargain  for  its  purchase  was  several  and  distinct. 
7be  defendant  ought  not  to  be  permitted  to  evade  the  payment 
mt  Articles  legally  sold  because  he  zlaay  have  subsequently  elected 
te  porchase  other  articles  at  an  agreed  price,  the  sale  of 
prohibited  by  statute. 

Default  to  stand. 
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OoHTKAOT  Voip  nr  Past  is  hot  Kxcb»ibilt  Voip  zir  Toio:  Walker  v» 
Zowefl,  61  Am.  Deo.  005,  and  note  611,  referring  to  other  cues;  Irat  the  «► 
tire  contract  ia  void  when  it  ia  founded  upon  an  indiTiaible  oonaidenition,  pait 
ol  which  ia  illegal:  lUmm  t.  ffitMM,  47  Id.  422,  and  note  424,  in  which  othv- 
eaaea  are  collected;  Bamd  ▼.  Hatker^  59  Id.  136,  in  note,  where  other  anther^ 
tka  are  given. 

AlfXMDifxirra,  GmnEBAL  DocfTBnm  Bslatitb  to:  See  extended  note  t» 
AteMMon  T.  MwdifeU^  84  Am.  Dec  156-162. 

Thx  rBiNOiPAL  OAflx  WAS  ciTBD  in  PkUUp$  Y.  ifoeea,  65  Me.  71,  t»  th* 
point  that  where  one  who  haa  eold  and  delivered  gooda  which  may  be  tb» 
iabjeet  of  lawful  lale  doea  not  forfeit  hia  ri|^t  to  recover  the  price  thereof 
beeaoae  he  haa  conoanently,  in  point  of  time,  made  aalea  to  the  lame  party*. 
in  violatioii  of  law,  of  other  gooda,  the  aale  of  which  ia  prohibited  by  atatoteu 
He  may  atrike  oat  of  hie  acooant  the  illegal  itema  which  the  law  will  not  aiA 
him  to  recover,  and  have  Judgment  for  what  appean  to  be  legally  daa.  I» 
Goodwin  V.  CHark^  Id.  283»  it  waa  cited  to  ahow  that  after  each  objeetioBabl^ 
itema  were  atmok  oat  in  each  a  oaae  by  an  amendment^  there  woold  be  mm 
valid  groondof  obJeotioD  left. 


S(mmja>  V,  mLL. 

[44  UAUm,  99.] 

Q^MAjmn  AoooBACT  ahd  Pbsoision  abb  RiQunuED  Of  Fbamiha  Puua  i» 

ABATumr,  aa  they  delay  the  trial  of  the  merita  of  the  actioo. 
Thbbb  n  SiRiiED  DuTiNonoN  BEVWEKir  MxBK  PxuoNAL  Aonoiw  o^* 

ToBT  and  anch  aa  concern  real  property. 
PLanrriFf  »  Aonoir  xx  Bxucio  aHouLD  sot  bb  Rbquibbd  to  LiCLirMi 

Axil  ToBT-FBAflORB,  beoaoae  he  may  not  know  them,  or  be  aUe  to  fln^ 

proof  againat  them;  but  where  the  giat  of  the  action  ie  that  the  defendU 

ante  are  proprietora  of  the  land,  and  have  neglected  a  duty  inddent  %m 

their  title,  it  is  otherwiae. 
Qbx  Tbbabt  in  Com  m  ob  mat  Plbad  Txhavot  nr  Cokmob  tb  Abatbmxbv 

If  he  alone  be  aued  in  treepaaa,  trover,  or  caae  for  anything  reapecting  th» 

laod  held  in  common* 
Dam  18  bot  Nkox88abilt  Bbal  Ebtatb.    If  bnUt  by  one  perMm  oothe  laa^ 

of  another,  with  the  latter'a  conaent^  It  woold  be  pefional  eatate. 
Flba  in  Abatbmbht  vor  Nob-joibdxr  of  Tbbants  IB  Commob  of  Dai^ 

without  an  averment  that  the  dam  waa  real  eetate,  will  be  overroled  o» 

demurrer. 
Pua  nr  Abatbmbbt  of  Wut  mat  bb  Both  of  Writ  abp  Dbclaratioii^ 

and  it  moat  be  io  where  it  ia  intended  to  plead  in  abatement  only  to  » 

part  of  the  writ,  and  the  canae  of  abatement  ariaea  only  on  aome  of  tli» 

coimta  in  the  declaration. 

Tbbbpass  for  injury  done  to  a  dam.  Defendant  pleaded  im 
aibatement  the  non-joinder  of  other  persons,  but  did  not  aver  that 
the  dam  was  real  estate.  Plaintiff  demurred  to  the  plea,  and 
dafendant  joined  in  the  demurrer,  which  was  sustained,  aiiA 
defendant  excepted.    The  other  facts  are  in  the  opinion* 
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K  JESmI,  for  the  defendant. 
/.  WaMmm^  f or^e  plaintiff. 

By  Oourt,  Ooodbvow,  J.  This  is  an  action  of  treqNWB.  The 
defendant  pleads  in  abatement  the  non-joinder  of  certain  other 
peraone,  named  in  his  plea,  aa  to  the  second,  third,  and  fourth 
ooonts  of  the  ipmt,  and  takes  no  notice  of  the  first  count;  and 
in  condnsion,  prays  judgment  of  said  writ,  and  that  it  may  be 
quashed,  and  for  his  costs.  To  this  plea  there  is  a  demurrer 
and  joinder. 

It  is  undoubtedly  true  that  there  is  a  settled  distinction  be- 
tween mere  personal  actions  of  tort  and  such  as  concern  real 
property;  and  that  if  one  tenant  in  common  only  be  sued  in 
trespass,  troyer,  or  case,  for  anything  respecting  the  land  held 
in  common,  he  may  plead  the  tenancy  in  common  in  abatement. 
It  is  also  true  that  as  pleas  in  abatement  delay  the  trial  of  the 
cnerits  of  the  action,  the  greatest  accumoy  and  precision  are  re- 
quired in  framing  them.^ 

A  dam  is  not  necessarily  real  estate.  If  built  by  one  peraon 
on  the  land  of  another,  with  his  consent,  it  would  be  personal 
estate.  The  plea  in  this  case  does  not  a^er  that  the  dam  was 
veal  estate.  It  is  not,  therefore,  certain  to  every  intent  The 
defendant  is  not  at  liberty,  in  pleading,  to  leave  tiie  question  in 
doubt  whether  the  dam  was  or  was  not  real  estate,  with  an  ex* 
pectation  that  the  plaintiff  might  open  the  way  to  remove  that 
doubt  by  a  replication  instead  of  a  demurrer  to  the  plea.  And 
even  if  it  could  be  reasonably  inferred  from  what  is  before  us 
that  the  dam  spoken  of  in  the  plea  is  real  estate,  we  are  not 
informed  whether  the  trespass  complained  of  by  the  plaintiff 
arose  from  acts  of  malfeasance,  or  from  mere  omission  to  per> 
form  a  duty,  or  non-feasance.  We  think  there  is  good  reason 
for  the  distinction  in  this  respect,  adverted  to  in  Low  v.  Jfitm- 
fard,  14  Johns.  426.  One  reason  why  the  plaintiff  in  an  a'^tion 
-^  delicto  should  not  be  required  to  include  all  the  tort-feasors 
is  that  he  may  not  know  them,  or  be  able  to  find  proof  against 
them.  But  where  the  gist  of  the  action  is  that  the  defendants 
are  proprietors  of  the  land,  and  have  neglected  a  duty  incident 
to  their  tiUe,  it  is  otherwise.  We  are  not  assured  by  what  has 
been  legally  presented  to  us  by  the  pleadings  in  this  case  that 
the  tiUe  to  the  land  on  which  the  dam  is  erected  does  coma 
directiy  in  question. 

Mr.  Chitty  says  that  many  of  the  decisions  in  the  books  as  to 
the  form  of  the  plea  are  no  longer  applicable/ and  now,  in  gen« 
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enl,  a  plea  in  abatement  of  the  -writ  may  be  both  of  the  writ 
and  dedazation;  and  it  most  be  eo  where  it  is  intended  to  plead 
in  abatement  only  of  a  part  of  the  writ,  and  the  oanee  of  the 
abatement  ariaes  only  on  eome  of  the  oonnte  in  the  declaration: 
1  Oh.  PI.  461.  The  insiixmonntable  objection  iB,  therefore,  not 
so  mndi  to  the  form  as  to  the  enhstanoe  of  the  plea.  The  plea 
in  abatement  is  orerroled. 
Judgment  that  the  defendant  answer  oyer. 


Jomxaa  ov  Pabsib  nr  Pibsonal  Aonora  c&  Toaet  amd  m  Aamoan 
amcnanva  Bkal  Pbofkbtt. — Am  a  geoanl  nil«»  in  Mtkms  in  form  ex  d^- 
Hdc,  for  ft  tort  committed  by  wrenl,  the  plaintiff  maj  loo  anj  of  them,  and 
tiie  non-joinder  of  otliert  oennot  be  pleaded  in  abatement;  bat  where  the 
eetion  raKatee  to  real  property,  if  it  be  aooh  ae  to  draw  in  qneetioa  the  title^ 
aU  thoee  Jointly  eonoenied  ehould  be  made  oo-defendantes  Low  t.  ifian/brrf, 
7  Am.  Deo.  409. 

Tmajkwa  nr  Coiaioir  uun  Jom  nr  Aonovs  xz  Dauoio^  and  for  injnrlea 
to  their  real  property:  BradUif  v.  BofnUm^  S9  Am.  Deo.  A82L 

Nos-jonmBB  or  pAKTm  u  ICattbb  foa  Puu  ni  ABAnomn  £e  Pagt 
w.  MeCfrta.  19  Am.  Deo.  460;  OUberi  t.  Diekermm,  22  Id.  fi02;  BUUket  r. 
Loop,  28  Id.  286;  OmmpboU  t.  WaUaee,  87  Id.  219;  Aofe  t.  ITeran,  40  U. 
178. 


Webber  t\  Dati& 


[44  UAUm,  14T.1 

fUui  wnBooT  DEumnr  i»  Vaub  aoaikct  VnrsoB. 
TiZLi  PAflns  VT  Salb  without  Dilivsbt  raoM  Tbub  Owbsb,  tbongh  aft 
the  time  of  the  eale  the  goods  are  in  the  tortiooe  poaieBiion  of  a  third 


Trebb  will  bx  CowiBsioir  or  Pbofkbtt  withottt  Mahual  Takuto  ob 
Bbmotal,  whmo  one  interferee  with  it»  and  witiioat  the  owner's  oonsent 
amnmee  to  dispoee  of  it  as  baring  title  in  h&i  own  name. 

Ko  Dbkabd  u  NBciaBAaT  bbtobb  Ck>iacBvonia  Sun*  m  Tboth^  where 
there  has  been  an  actual  oonTorsion,  and  it  can  be  proved. 

Dbmavd  avd  BxrusAL  abb  ovlt  Etidkhob  or  GomrBBaioB. 

Tbovbb  for  the  Taloe  of  a  mare.    The  faetBaxe  in  the  opinion. 

D.  D.  Stewart,  for  the  plaintiff. 

8.  H.  Blake,  for  the  defendants. 

By  Court,  Goodbvow,  J.    This  is  an  action  of  trorer  to  re- 

oorer  the  Talue  of  a  mare  which  Wentworth  Daris,  one  of  the 

defendants,  formerly  owned,  and  which  it  is  supposed  was  stolen 

^bom  him  in  Febmaiy  or  March,  1852.    The  writ  is  dated  De^ 

eember  17,1868.    Davis  made  search  for  the  maie  after  she  was 
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Btolen^  bat  oonld  not  find  her.  About  one  montli  after  she 
ivas  Btolen  the  plaintiff  and  the  eaid  Wentworth  Davis  met,  a&d 
the  phuntiff  offered  him  twenly  dollars  for  the  mare,  and  to^nm 
his  own  risk  as  to  finding  her.  By  the  proposition,  if  the 
plaintiff  found  the  mare,  she  was  to  be  his  property;  if  not,  he 
loet^the  twenty  dollars,  and  had  no  claim  on  Davis  to  recover  it 
back.  The  mare  was  worth  sixty  dollars.  The  proposition  was 
accepted,  and  the  plaintiff  paid  said  W.  Davis  the  twenty  dol- 
lars. 

Within  two  or  three  weeks  afterwards  the  plaintiff  found  said 
mare  in  the  possession  of  one  Ephraim  Jones,  in  Massachusetta. 
Before  he  could  succeed  in  getting  her  from  Jones,  the  said  W* 
Davis  claimed  her  as  his,  but  he  did  not  before  thecommence* 
ment  of  this  suit  offer  to  rescind  the  contract  with  the  plain* 
or  pay  back  the  twenty  dollars. 

The  deposition  of  said  Ephraim  Jones  makes  a  part  of  the 


The  title  will  pass  by  a  sale  without  deliveiy  from  the  true 
owner,  though  at  the  time  of  the  sale  the  goods  axe  in  the 
tortious  possession  of  a  third  person:  OarUand  v.  iforruKm,  82 
Me.  190.  And  a  sale  without  delivery  is  valid  as  against  the 
vendor. 

By  the  admitted  facts  in  the  case,  we  are  of  opinion  that  the 
property  of  the  mare  was  in  the  plaintiff  at  the  time  he  f  oand 
her  in  the  possession  of  the  said  Ephraim  Jones. 

Has  there,  since  that  time,  and  before  the  commencement  of 
this  action,  been  a  conversion  of  the  same  by  the  defendants^or 
either  of  them?  A  demand  and  refusal  are  only  evidence  of  a 
conversion.  When  there  has  been  an  actual  conversion,  and  it 
can  be  proved,  no  demand  is  necessary  before  commencing  a 
suit.  It  is  not  every  interference  with  the  property  of  another 
which  constitutes  a  conversion.  One  person  may  remove  the 
property  of  another  person  from  one  place  to  another  place 
without  being  guilty  of  a  conversion  of  it  to  his  own  use.  He 
may  do  it  without  assertmg  any  claim  to  it  for  the  benefit  of  the 
owner,  and  admitting  his  title  to  it. 

But  if  one  person  interferes  with  the  goods  of  another,  and 
without  his  consent  undertakes  to  dispose  of  them  as  having  the 
property,  he  does  it  at  his  peril;  and  there  need  be  no  maniial 
taking  or  removal  in  order  to  constitute  a  conversion.  It  is 
sufficient  if.  he  exercises  an  authority  over  the  goods  against  the 
will  and  to  the  exclusion  of  the  owner  by  an  unlawful  intermed- 
dling with  them,  or  assumes  upon  himself  the  property  and 
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ijglii  of  disposmg  of  tbem.  This  k  abandantfy  estabHabed  bj 
file  autborities  cited  by  the  oounflel  for  the  plaintiff:  Gi&te  t. 
Chase,  10  Mass.  128;  WJOer  t.  Baker,  1  Met.  81;  Bowlin  t.  Nath, 
10  Gush.  418;  Femald  t.  Chase,  87  Me.  290. 

By  the  deposition  of  Jones,  it  appears  that  John  DaTis,  as  the 
•gent  of  his  father,  did  sell  the  mare  in  question  to  said  Jones 
for  the  snm  of  sixty  dollars,  on  the  twenty-fourth  of  October, 
1858,  which  was  before  this  action  was  commenced.  And  it  is 
fairly  to  be  inferred  that  he  signed  the  obligation  at  that  time, 
which  is  annexed  to  said  deposition.  The  obligation  speaks  of 
the  mare  as  having  been ''  supposed  to  baye  been  stolen  from  us 
about  the  winter  of  1851-2."  It  admits  that  they  both  received 
the  sixty  dollars  paid  by  Jones  for  the  mare,  and  both  promised 
to  indemnify  Jones  against  the  claim  of  any  other  person  on 
•aid  mare.  Jones  says  the  obligation  was  procured  by  him  and 
was  handed  to  John  Davis,  when  he  was  at  the  house  of  the 
witness,  in  October,  1868,  to  take  down  to  his  father,  to  be 
signed  by  him,  and  to  be  brought  back  in  the  spring  or  summer 
of  1854,  when  he  paid  for  the  mare;  and  it  was  taken  by  John, 
because  the  witness  wanted  Wentworth  Davis's  name  to  the  in- 
strument. But  whether  signed  by  John  Davis  at  that  time  or 
subsequently,  it  is  proved  to  have  been  in  his  hands  in  October, 
1853;  it  is  to  be  presumed  that  he  then  knew  the  contents  of 
it;  and  it  is  evidence  of  what  he  then  undertook  to  do  in  relation 
to  the  property  in  said  mare,  although  it  might  have  been^gned 
by  him  subsequently  and  at  the  same  time  it  was  signed  by  bis 
father. 

We  find  no  foundation  in  the  facts  reported  in  the  case  for 
the  argument  of  the  defendant's  counsel,  that  the  sale  of  the 
mare  from  W.  Davis  to  the  plaintiff  was  fraudulent  and  void,  on 
account  of  a  fraudulent  suppression  of  facts  known  to  the 
plaintiff,  and  not  known  to  W.  Davis.  The  case  states  as  a  fact, 
that  after  said  sale  was  made  and  the  twenty  dollars  paid  by  the 
plaintiff  to  said  W.  Davis,  ''  within  two  or  three  weeks  affcer- 
wards  the  plaintiff  found  the  mare  in  the  possession  of  one 
Ephraim  Jones,  in  Massachusetts."  There  is  no  evidence  that 
the  plaintiff  had  any  knowledge  that  the  mare  could  be  found  at 
that  place  or  any  other  when  he  purchased  the  mare  of  W.  Davis. 

By  agreement  of  the  parties,  the  case  having  been  submitted 
to  the  court  upon  the  facts  and  evidence  reported,  with  author- 
ity to  draw  such  inferences  as  a  jury  might,  and  to  enter  judg- 
ment according  to  the  law  of  the  case,  we  have  arrived  at  the 
conclusion  that  the  defendants  must  be  defaulted,  and  judgment 
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entered  for  the  plaintiff  for  the  sum  of  mxtj  dollars  damagea 
and  intoreet  on  the  same  from  the  dateof  the  writ,  with  oosts. 

Saub  without  Diuvbrt  n  Vaud  ag azhst  Vmnxm:  Oottar  t.  Dcwkf*  40 
Am.  Deo.  811;  Hooban  r.  BidweU,  47  Id.  d86»  and  oum  died  in  note;  JkuUei^ 
T.  JteeioTt  60  Id.  248;  Or{fftm  v.  OhMf,  $8  Id.  85.  and  note  08;  Windom  t. 
Leonard^  82  Id.  8G4,  and  note  859.  Bat  the  goods  sold  moat  bo  ■peoifically 
identified  by  the  partlea  to  the  ude:  Odder  y.  Oycfen,  53  Id.  618;  Wkulowr. 
LeomMtdf  02  Id.  854,  and  oaaea  oited  in  note  thereto  850.  And  a  change  of 
poeeeesion  of  penonal  property  upon  a  eale  thereof  la  neoeaaary  in  order  to 
protect  the  righta  of  the  Tendee:  WilBon  v.  Hooper^  86  Id.  866;  and  delivwj 
is  neoeasary  to  complete  a  sale  so  far  as  the  rights  of  a  second  pnrchaser  or 
jadgment  creditor  without  notice  are  concerned:  Ludufig  y.  /WZer,  85  Id.  240^ 
and  note  247*  Where  the  proper^  is  on  land  or  in  boildings  in  the  ezdnslYO 
possession  and  control  of  the  Yendee  from  the  date  of  sale,  no  formal  deliYsiy 
is  necessary:  NiehoU  y.  PalUnt  80  Id.  718.  As  to  deliTcry  in  sales  within  th« 
statnte  of  tends,  see  eztensiYe  note  to  Shkidler  r,  ffoutiont  40  Id.  825-<840. 

CoNgTBuonn  Pofisnnoir  or  Qooni  btOnb  BAYnio  Gkhkral  Pbopkbtt 
IN  Thxu,  and  a  right  to  rednce  them  to  possession  at  pleasure,  is  sufficient  to 
maintain  either  trespass  or  replcYin:  Hajfthom  y.  Butt^forth^  88  Am.  ]>bo. 
540,  and  notes  thereto  540;  Sdwardi  y.  £klward$,  84  Id.  711;  but  a  wroog- 
f  al  conYcrsion  of  property  giYes  title  thereto  against  all  persons  except  the 
tnxe  owner:  Wmeher  y.  Shrewtbury,  35  Id.  108. 

There  m  Tobtious  Taking  wheneYer  there  is  an  nnlawfol  meddling  with 
the  property,  or  an  ezerdse  or  claim  of  dominion  OYer  it,  without  any  pretenao 
of  authority  or  right.  This,  without  a  manual  seizing  of  the  property,  is  sof- 
ficient,  and  an  action  of  trespass  or  replevin  will  lie:  Haytkom  y.  .Aii<Vorift» 
88  Am.  Dec  540,  and  notes  540. 

CoNYEBSioN,  What  Cowrrnrraai  See  Hyde  y.  NobU^  38  Am.  Dea  508,  and 
collected  cases  in  notes  thereto  on  property  neceasary  to  maintain  troYer: 
Hart  Y.  SHimer,  42  Id.  500;  Zaehary  y.  Paee,  47  Id.  744,  and  note  746;  Clark 
Y.  WhUaher,  48  Id.  160;  8coU  y.  Perkbu,  Id.  470;  SagsdaU  y.  Wmams. 
49  Id.  406;  MaxweU  y.  Harrison,  52  Id.  885;  PermkUer  y.  Kdly,  54  Id.  177| 
Bogers  y.  Huie,  56  Id.  363;   Woodman  y.  Hubbard,  57  Id.  810. 

Demand  and  Refusal  abe  only  Evidence  or  Conyebsion:  Houdon  t. 
Dyehe,  33  Am.  Dec.  130;  Holbrook  v.  Wight,  35  Id.  607;  DeuUY.  Odell,  38  Id. 
628;  Thompson  y.  Boae,  41  Id.  121;  HoMhms  y.  Hqfman,  41  Id.  767;  Zotek- 
ary  y.  Pace,  47  Id.  744;  Magee  v,  ScoU,  55  Id.  49,  and  notes  51;  Bradley  y. 
Spofford,  Id.  205;  Carr  y.  Cflough,  59  Id.  345;  Moody  y.  Whitney,  M  Id.  239; 
thoy  do  not  constitute  a  conYersion  if  the  party  has  not  the  power  of  compli- 
ance: Carr  y.  Clough,  59  Id.  345;  and  they  are  no  evidence  of  conversioa 
when  the  defendant  makes  no  claim  to  the  property  himself,  but  has  a  suffi- 
cient and  well-grounded  doubt  as  to  the  plaintiff's  title,  and  refuses  to  give  up 
the  property  until  he  has  ascertained  to  whom  it  belongs:  Zaehary  v.  Pace,  47 
Id.  744;  nor  if  the  circumstances  show  that  the  refusal  is  caused  by  a  reasonaUe 
apprehension  of  the  consequences  in  a  doubtful  matter:  See  note  to  case  last 
cited,  746.    Other  acts  aa  evidence  of  conversiont  See  note  to  Magee  t.  Scott, 

65  Id.  51;  RagedaUy.  WUUame,iQldL.  406. 

Demand  and  REruBAL  need  not  be  Pboyxd  in  Aoxion  or  Tboyeb  where 
there  has  been  an  actual  conversion:  Hounon  v.  Dyeke^  88  Am.  Dec  180; 
Porter  v.  Foster,  37  Id.  59;  Hyde  v.  Noble,  88  Id.  508;  nor  wheio  there  has 
been  a  tortious  conversion:  Harherv.  Dement,  52  Id.  670;  Bmd  v.  Pmmpkrtiy^ 

66  Id.  714. 
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FiLLSBUBT  V.   MOOBB. 
[UUAnm,  IM.] 
RiFABiAjr  TmarmaaotfM  katb  Biobt  to  Flow  ov  Wikm  In  lli 
ii»  without  any  obstniotioiis  Injarums  to  thorn. 
TO  Un  OF  Watxs  n  Aoquibsd  nr  PAsncuiiAm  Mahitbe  bt  Uv- 
EBonmxD  AiyrBBsi  EHJOTioanr  of  Mioh  uo  for-ovw  twonty  ynw. 
BicjoTifBirr  sr  AvofiasB  d  Wbat  Dbrbots  Owvm'k  Biobxvo 

USB  OF^ATnU 

Owvn'iB  Koor^ussE  of  bb  Bigbt  «o  Un  of  Waibk  soa  nor  Imfaib 

BB  TfKLi  or  oonfer  taxy  rig^t  thereto  upon  mnothir. 
AaAHiMxnxirr  of  Mill  Pxzviliob  ob  Biobt  of  Wat  n  bot  Gbbatbd  bt 

Hbbb  Nok-ubxe  for  leee  than  twenty  yeon;  nor  wfll  tho  nk  of  a  nfll 

pvirikge  for  ita  valne^  or  an  offor  to  aall,  ba  ragardod  aa  an  ahaadon* 

ment. 
Qbb  Tbbaxt  nr  GoimoB  mat  Maibtaib  AonoB  aoaxbbt  bu  Ck>48BABT 

for  diTartiitg  the  water  from  their  oommoo  mill  for  aeparate  pnrpoaea. 

AonOV   MAT    BX    MAlNTAnrXD   AOAOIVT   OnB   fob    COBTDrUIBO   NUIIABOB 

Brbcrd  bt  A50THXB,  aa  nell  aa  for  tho  original  ereotion. 

PUBCBASBB  OF  PbOPBBTT  OB  WbiOH  KuOABCB  IS  BbBCTBD  18  BOff  LlABLB 

FOB  RS  OoRTornABOB  iwliMia  he  haa  bean  reqoeeted  to  remoro  it    Tba 
oonveyanoa  doee  not  traaaf er  the  grantor*a  Uahility  to  tho  grantee. 

AonoB  on  the  case  for  the  oontinaance  of  a  dam,  wherebj 
plaintiA'  ancient  mill  site  was  flowed  and  destroyed.  The  facts 
mxe  in  the  opinion. 

O.  W.  Wkiiney  and  D.  D.  Siewari,  for  the  phuntiih 
Mows  and  BarUeU,  for  the  defendants. 

By  Court,  AfplbtoBi  J.  The  ancestor  of  the  plaintiff  was  the 
part  owner  of  a  mill  and  priyilege,  which  has  been  flowed  ont 
by  a  dam  erected  by  those  under  whom  the  defendants  deriye 
their  title.  This  action  is  brought  for  damage  sustained  by  the 
continnance  of  the  dam  thus  built,  in  consequence  of  backwater 
eansed  thereby. 

At  the  time  when  the  dam  in  question  was  erected,  the  ances- 
tor of  the  plaintiff  had  acquired  no  prescriptiTe  rights  by  reason 
of  a  continued  occupation  for  over  twenty  years.  The  defend- 
ants, and  those  under  whom  they  chiim  since  its  erection,  haTe 
acquired  no  rights  by  hipse  of  time  to  have  and  maintain  their 
dam  at  its  present  height.  The  respectiTe  rights  of  the  parties 
remain,  as  at  common  law,  unaffocted  by  any  question  of  pre- 
ecription. 

As  riparian  proprietors,  the  plaintiffs  haye  a  right  to  the  flow 
of  the  water  in  its  natural  current,  without  any  obstructions  in* 
fnzious  to  them.    ''No  man,"  says  Story,  in  WUkiiMon  t.  ZV^i 
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4  Mass.  400|  '*  has  a  right  to  diminiBh  the  quantity  which  will. 
according  to  the  natural  current,  flow  to  the  proprietor  below, 
or  to  throw  it  back  upon  a  proprietor  above."  In  Cowles  ▼. 
Eidder,  24  N.  H.  365,  it  was  held  that  every  proprietor  of  land 
over  or  through  which  a  stream  of  water  flows  is,  in  virtue  of 
such  ownership,  entitled  to  the  use  of  the  water  flowing  over  it 
in  its  natural  current,  without  diniinution  or  obstruction;  and 
no  proprietor  below  has  any  right  to  throw  backwafcr  upon  a 
proprietor  above:  Mason  v.  Hill,  6  Bam.  &  Aid.  1;  Heath  v.  Wil^ 
liams,  26  Me.  20»  [43  Am.  Dec.  266];  Hatch  v.  Dwighi,  17  Mass. 
289. 

A  party  acquires  a  right  to  the  use  of  water  in  a  partioalar 
manner  by  an  uninterrupted  adverse  enjoyment  of  such  use 
over  twenty  years.  But  an  omission  by  the  owner  to  make  use 
of  his  right  does  hot  impair  his  title  or  confer  any  right  thereto 
upon  another.  It  is  not  the  non-user  by  the  owner,  but  the 
adverse  enjoyment  by  aiM:>ther,  which  destroys  his  right:  2btim#- 
end  V.  McDonald,  12  N.  T.  881.  Mere  non-user  for  less  than 
twenty  years  will  not  prove  an  abandonment  of  a  mill  privil^geor 
right  of  way:  WiUiams  v.  Nelson,  23  Pick.  141  [84  Am.  I>ea45]; 
Drench  v.  Braintree  Manufacturing  Company,  Id.  216;  Hiurd  v. 
Curtis,  7  Met.  94.  The  evidence  fails  to  prove  an  intentional 
abandonment  of  the  privilege  by  the  plaintiff's  ancestor.  He 
migh^  have  been  willing  to  sell  his  interest  in  the  privilege,  bat 
a  sale  of  a  privilege  for  its  value,  or  an  offer  to  sell,  is  not  to  be 
regarded  as  an  abandonment. 

It  was  held  in  Odiome  v.  Lyford,  9  N.  H.  602  [82  Am.  Deo. 
887],  that  if  one  co-tenant  of  land  upon  which  a  mill  is  situ- 
ated erects  a  dam  below  on  the  same  stream  on  his  private  es- 
tate, and  thereby  flows  the  common  property  to  the  injury  of 
his  co-tenant,  the  latter  may  maintain  an  action  of  the  caae 
against  him.  In  Blanchard  v.  Baker,  8  Me.  268  [28  Am.  Dec. 
604],  the  court  held  that  one  tenant  in  common  might  maintain 
case  against  his  co-tenant  for  diverting  the  water  from  theiv 
common  mill  for  separate  purposes. 

It  would  seem,  therefore,  that  Edmund  Pillsbury,  in  his  life- 
time, might  well  have  maintained  an  action  for  the  injury  to  hie 
privilege  caused  by  the  dam  erected  by  those  from  whom  the 
defendants  claimed  title. 

It  is  well  settled  that  an  action  may  be  maintained  as  well  for 
continuing  a  nuisance  erected  by  another  as  for  the  original 
erection:  Staple  v.  Spring,  10  Mass.  72. 

This  action  is  not  against  those  by  whom  the  dam  was  erected^ 
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bj  which  the  mill  privilege  of  the  plaintiff's  anoeetor  was  flowed 
oat.  It  is  not  for  an  original  and  wrongful  erection*  but  for  its 
continuance  by  those  who  derive  title  through  various  mesne 
conveyances  from  those  by  whom  it  was  erected. 

If  this  action  is  not  brought  against  the  original  eveotor  of 
the  nuisance,  but  against  feoffee,  lessee,  etc.,  it  is  necessary  to 
prove  a  special  request  U>  the  defendant  to  remove  the  nuisance: 
Qtorgetown  y.  Alexandna  Canal  Oo.^  12  Pet.  99.  In  TVbodnum  v. 
TvfU^  9  N.  H.  88,  it  was  held  that  when  a  dam  was  etected  and 
hmd  flowed  by  the  grantor  of  an  individual,  the  grantee  will 
not  be  liable  for  damages  in  contmuing  the  dam  and  flowing  the 
tend  as  before,  except  on  notice  of  damage,  and  request  to  re- 
move the  nuisance'  or  withdraw  the  water.  "  It  may  be  con- 
sidered as  settled,''  says  XJpham,  J.,  "  that  when  he  who  erects 
a  nuisance  conveys  the  land  he  does  not  transfer  the  liabOitj 
for  the  erection  to  the  grantee,  for  the  grantee  is  not  liaUe  till, 
upon  request,  he  refnses  to  remove  the  nuisance  for  the  reason 
that  he  cannot  know  until  such  request  but  the  dam  vnui  right- 
fully erected."  In  JcHwmi  v.  Lem»^  18  Conn.  807  [83  Am. 
Dec.  406],  Sherman,  J.,  says:  "  The  law  is  well  settled  that  a 
purchaser  of  property  on  which  a  nuisance  is  erected  is  not 
liable  for  its-continuance  unless  he  has  been  requested  to  remove. 
This  role  is  very  reasonable.  The  purchaser  of  properly  might 
be  subjected  to  yezy  great  injustice  if  he  were  made  responsible 
for  consequences  of  which  he  was  ignorant,  and  for  damages 
which  he  never  intended  to  occasion.  They  are  often  such  as 
cannot  be  easily  known  except  to  the  party  injured.  A  plaintifl 
ought  not  to  rest  in  silence  and  presently  surprise  an  un- 
suspecting purchaser  by  an  action  for  damage,  but  should  be 
presumed  to  acquiesce  until  he  requests  a  romoval  of  the  nui- 
mnce:"  Angell  on  Watercourses,  408;  Plumer  v.  Harper^  3  N. 
H.  88  [14  Am.  Dec.  888J;  Gale  &  Whatley  on  Easements,  404. 
The  defendants  are  not  those  who  are  responsible  for  the  erec- 
tion of  the  original  nuisance — ^f  or  as  between  the  parties  owning 
the  dams  when  the  lower  one  was  built,  that  must  be  regarded 
as  a  nuisance  to  the  upper — ^but  have  subsequently  acquired 
ttieir  title.  They  have  never  been  requested  to  remoye  their 
dam  UntQ  that  is  done,  and  they  have  n^lected  to  comply 
such  request,  they  cannot  be  regarded  as  in  fault. 

PlaintiffB  nonsuit.  

BioBT  or  Rtfabtan  Owirxa  to  Flow  ct  Watib:  Siein  v.  Burdm^  t$ 
Deo.  453k  and  aoto  458.  Mferriag  to  prior  omm  coUeotad;  ThMvher  v. 
Jfspfw,  ei  U.  468k  and  aoto  470;  DUtk^f  v.  Murray,  68  Id.  SSff^  aad  ool> 


94  DwiNEL  V.  YEAZift  [Haire. 


lected  OMM  in  note  389;  THUoison  v.  Smith,  64  Id.  S5S»  and  notw  S57;  WketU 
ky  T.  Oriman,  Id.  657;  BurweU  ▼.  Hchmm,  65  Id.  247,  and  notea  263;  Stem  t. 
Burden^  Id.  394. 

Undistubbbd  Uss  of  Watib  fob  Twx2iTT  TsABS  Gim  Pabtioulab 
RxGBT  vo  SuoH  Usb,  aa  if  acquired  by  prescription  or  grant:  WUliamB  t. 
Neimm,  34  Am.  Deo.  45,  and  note  51;  Odiome  v.  Lyford,  82  Id.  387;  OomA 
▼.  7!^y«r,  88  Id.  400,  and  note  403;  CSoty  ▼.  DtuiieU,  41  Id.  632;  iSMiT. 
Burden,  60  Id.  453. 

NON-UBKB  OF  WaTKB  PRiyjLBOB  DOBS  NOT  AfFXOT  OwNEB'b  BlOHr«  BOT 

oonfer  any  adverse  righta  npon  another:  See  exhanstlTe  note  to  Heath  t. 
WUliamM,  43  Am.  Dec.  274,  on  righta  acquired  by  prior  apprapriatioQ  of 
water  of  stream;  Tavnuend  r.  McDonald,  64  Id.  508. 

Adtebsb  Bkjotmbztt  fob  Twxbtt  Tbabs  of  WATBBOomuu,  by  one 
riparian  owner  to  the  prejudice  of  another,  will  establish  a  ri|^t:  Towneemd 
V.  JfcDcmald,  64  Am.  Deo.  508. 

Abasvovumst  is  hot  Pbbsumbd  OB  Cbbatbd  bt  Kob-ubbbs  WUliaim$ 
T.  Ndeon,  34  Am.  Deo.  45;  and  see  exhaustive  note  to  Wymam  t.  HwrUmrtt 
40  Id.  467,  on  abandonment. 

Liabiutt  of  Ebbotob  of  KumAHGB: .  See  extended  note  to  Phamt  t. 
Harper,  14  Am.  Deo.  336,  discussing  the  question,  and  showing  hia  UabOitj 
eyen  after  alienation.  See  also  Wa/ggcfner  t.  Jermaine,  45  Id.  474^  and  notes 
470;  FUh  ▼.  Dodge,  47  Id.  254,  and  notes  257. 

LXABIUTT  FOB   CoBTINniNO    KuiSANCB   EbBOTBD  BT  AbOIHBB:   Soo  dis* 

euflsion  of  this  subject  in  the  extended  note  to  Phtmer  ▼.  Harper,  14  Anu 
Dec.  836. 

PUBOEASBB  n  VOT  LlABLB  FOB  GoBTUrUABCB  OF  KUISABCB  On  tho  pcop* 

erty  purchased  nntU  affcer  he  has  been  asked  to  remove  itt  Johneon  v.  Lewin^ 
33  Am.  Dec  405;  but  notice  to  the  erector  is'  not  nnonisry  In  aa 
against  himi  Plmmtr  t.  Harper,  14  Id.  83B,  note. 
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[44  XaZMS.  167.1 
BtBBT   lilLL-OWirBB   HAS   BlOHT   TO   USB  OF   WaTBB  ABOTB   ABD    BBLOW 

HIS  Miu^  to  float  logs  to  it,  to  float  rafts  and  lumber  to  market^  and  t» 
float  away  wastopstuff  from  his  mill,  etc,  so  far  aa  such  use  is  leasonabla 
and  conformable  to  the  usages  and  wanta  of  the  oommunity. 

OwBBB  OF  Mill  Pbiyilxob  has  No  Right  to  Raisb  Hbad  of  Watkb  so 
High  as  to  In  jubb  the  operations  of  an  older  mill  above  his  miU  aita 
or  dam,  or  to  obstruct  the  public  use  of  the  stream  as  one  navigable  lor 
boats,  rafts,  or  lumber. 

If  MiLirOWKBB  BBLOW  Obstbuots  Flow  of  Watbbs  of  Skbbam  (jitm^ 
THBiB  Aocustombd  Bbd,  thereby  destroying  their  former  use  by  the 
owner  of  an  older  mill  above  for  the  purpoees  of  boating  or  floating  rafta 
or  logs,  and  turns  the  water  into  a  new  channel,  the  latter  has  a  ri|^t  ta 
Bse  the  water  in  its  new  channel;  and  if  that  becomes  obatmoted,  1m 
has  the  right  to  effect  a  suitable  passage-way  over  the  former  <Jiannal, 
but  to  cause  no  unnecessary  damage  in  doing  sc 
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BiAHawAWT.1  Gabs  axd  VnvmamaAKT  Daxaob  amm  Qunnom  of  Faoi 

V0&  JUBT. 

DnxirDAirT  u  hot  Liablb  iob  Tobtxoub  Aon  ov  hd  TiBIIMI,  ubiah 


AuBOATioN  or  Sfbcial  Ihjubt  n  Sotixoibht  to  llAnrrAor  Aonoir,  if 
plaintiff  shows  that  he  has  sostainad  »  particiilar  injmy,  di£Emnt  in  ita 
bhanMter  from  that  whidh  la  oonunoii  to  all  dtuans,  iindar  tba  oiroam- 
stanoea  of  the  case. 

AonoH  on  the  caae.  The  facts  are  stated  in  the  opinion. 
The  joij.  retomed  a  yerdict  for  six  thousand  dollars  in  faTor  of 
plaintiff;  and  defendant  presented  the  case  on  exceptions,  and 
motion  for  a  new  trial.  Bwinel  was  plaintiff  in  the  lower  ooort, 
and  Yeasie  was  defendant. 

/.  A.  Peters^  for  the  phuntiff. 

A.  W.  Paine  and  O.  W.  IngenoU,  for  the  defendant. 

B7  Oonity  Hatbawat,  J.  Penobscot  river  is  navigaUe  for 
boats,  rafla,  and  lumber,  above  and  below  Old  Town  falls.  In 
ttie  ziyer  are  sundry  islands,  which  so  divide  the  waters  as  to 
make  an  east  and  a  west  channel.  Qoai  island  is  near  to  and 
next  below  the  faUs,  and  Webster's  island  next  below  that. 

The  defendant  owned  a  mill  privilege  at  those  falls,  on  the 
west  channel  of  the  river,  and  he  and  those  from  whom  he  de- 
rived his  title  have  owned  and  occupied  it  as  such  ever  since 
1801. 

The  plaintiff  owned  a  mill  privilege  on  the  same  channel, 
about  half  a  mile  below  the  defendant's  mills,  which  privilege 
has  been  owned  and  occupied  by  the  plaintiff  and  those  from 
whom  he  derived  his  title  since  1803.  When  the  dam  was  built 
on  the  plaintiff's  privilege,  in  1803,  no  sluice  or  passage-way 
was  made  through  it  for  running  zafts,  but  instead  thereof,  the 
owner  of  it  built  a  side  dam  from  Webster's  island  to  Gk>at 
island,  and  made  a  sluice  through  it,  near  its  lower  end,  which 
dam  and  sluice  were  ever  after  kept  in  repair  by  the  owners'  of 
the  plaintiff's  mill  site,  until  1864,  and  the  sluice  was  always 
used  hj  the  owners  and  occupants  of  the  nulls  on  the  defend- 
ant's privilege,  for  ruuning  rafts  of  lumber  from  their  mills  into 
the  eastern  channel  of  the  river,  where  they  could  be  floated  to 
market. 

"A  bank  of  drift  stuff,  slabs,  etc.,  accumulated  in  the  river, 
between  the  plaintiff's  and  the  defendant's  mills,  which  bank 
extended  down  the  stream  from  the  western  side  of  Goat  island, 
narrowing  the  channel,  and  leaving  a  large  basin  on  the  east 
aide  of  the  bank,  between  said  bank  and  the  side  dam,  around 
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the  lower  end  of  which  bank  was  the  channel  or  passage  for 
xafts  to  the  sluice. 

In  the  spring  of  1854  a  breach  was  made  in  the  side  dam,  and 
a  part  thereof,  near  the  upper  end  of  it,  carried  away,  by  reason 
of  which  the  floating  of  rafts  through  the  sluice  became  imprac- 
ticable or  dangerous.  The  plaintiiF  had  due -notice  of  the 
breach  in  the  side  dam,  but  did  not  repair  it.  Whereupon  the 
defendant  made  a  cut  through  the  '*  bank  of  drift  stuff,  edgings, 
and  ^bs,"  through  which  rafts  could  be  run  from  his  miUa, 
and  thence  through  the  breach  in  the  side  dam  to  the  eastern 
channel  of  the  river. 

The  cut  made  by  the  defendant  through  the  **  bank  of  drift 
stuff/'  etc.,  diverted  the  water,  or  a  considerable  portion  of  it^ 
from  the  plaintiff's  mills,  to  his  damage,  for  whioh  this  aoidon 
was  brought,  and  also  for  filling  up  and  obstructing  the  ehan- 
nd  of  the  river  and  the  plaintiff's  mill-pond.  The  ease  is  pre- 
sented on  exceptions  and  a  motion  for  a  new  trial. 

The  defendant  contends  **  that  no  action  can  be  maintained 
for  any  damages  sustained  by  the  phuntiff  from  the  filling  up  of 
his  mill-pond  by  edgings  and  drift  stuff,  even  though  the  facts 
be  as  alleged  by  him,"  for  '*  that  the  wrong  done,  if  one,  is  of  a 
public  and  general  nature." 

The  allegation  in  the  second  count  in  the  writ  is  that  the  de- 
fendant had  *' filled  up  and  obstructed  the  said  channel  and 
mill-pond  with  slabs  and  edgings,  etc.,  so  that  the  channel  of 
said  river  has  been  choked  and  finally  diverted,  and  the  said 
Dwinel's  mill-pond  has  been  filled  up."  We  cannot  doubt 
that  this  is  a  sufficient  allegation  of  special  injuiy  to  maintain 
an  action,  according  to  the  authority  of  Sietoon  v.  Faaoon^  19 
Pick.  147  [31  Am.  Dec.  128],  and  other  cases  dted  in  argument 
by  the  defendant's  counsel. 

When  the  defendant's  mill  privilege  was  first  occupied  as  such, 
in  1801,  the  owner  thereof  had  a  right  to  the  use  of  the  water  for 
his  mills,  subject  to  the  rights  of  the  public  to  the  use  of  the 
river  as  a  sti^aam  navigable  for  boats,  rafts,  and  lumber,  and 
when  the  plaintiff's  mill  privilege  was  first  occupied  as  such,  in 
1803,  the  rights  of  the  owner  thereof,  and  his  duties  to  furnish 
facilities  of  passage  to  the  public  at  his  mill-dam,  were  the  same 
as  those  of  the  owner  of  the  upper  privilege,  neither  of  them 
having  the  right  by  his  dam  to  raise  a  head  of  water  so  high  as 
to  injure  the  operations  of  an  older  mill  above  his  mill  site. 
The  defendant  had  a  right  to  the  use  of  the  water  above  hie 
odlls  to  fioat  logs  to  them,  and  also  to  the  use  of  the  water  below 
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fliam  to  iloat  lafta  and  lumber  to-market,  and  alao  to  float  away 
fba  iraBte  stuff  jErom  his  millB,  so  far  as  mioh  use  was  reasonable 
and  oonf ormable  to  the  usages  and  wants  of  the  commonitj. 

His  right  of  way  was  in  the  waters,  and  the  plaintiff  had  no 
unthority  to  prevent  its  use.  The  owner  of  the  phuntiff 's  priy- 
ilege  had  a  legal  right  to  erect  and  continae  his  dam  and  mills, 
bat  he  was  bound  to  provide  a  way  of  passage  for  the  defend- 
ant's rafts:  Broum  t.  Chadbaume,  81  Me.  9  [60  Am.  Deo.  641]. 

The  plaintiff  proved  by  Ebeneser  Webster  that  there  was  no 
ehannel  between  the  two  islands  when  the  side  dam  was  boilt 
between  them,  and  that  rafts  oonld  nm  oat  between  them  only 
when  the  water  was  high. 

The  original  erection  of  the  dam  on  the  plaintiff's  privilege 
obstracted  the  flowing  of  the  waters  so  that  they  coold  not  be 
need  there  as  formerly  for  floating  rafts.  The  effect  of  the 
plaintiff's  mill-dam,  the  side  dam,  and  the  sloioe  was  to  raise 
the  waters  to  be  nsed  for  floating  rafts  from  the  defendant's 
mills,  and  torn  them  into  a  new  ehannel  between  QotA  island 
and  Webster's  island. 

It  was  held  by  the  court  in  Dwvnel  v.  Barnard^  28  Me.  664  [48 
Am.  Dec.  607],  that  ''  should  a  person  obstruct  the  flow  of  the 
wateiB  of  a  river  or  stream  over  their  aoonatomed  bed,  so  that 
they  could  not  be  used  as  formerly  for  the  purposes  of  boating 
or  of  floating  rafts  or  logs,  and  should  turn  them  into  a  new 
ehannel,  he  would  thereby  authorize  the  public  to  use  them  in 
the  new  channel  as  they  had  been  accustomed  to  use  them  in 
their  former  channel." 

The  owners  and  occupants  of  the  mills  on  the  defendant's 
privilege  had  used  the  new  channel  between  those  islands  over 
flfiy  years,  running  their  rafts  through  the  sluice  until  they 
could  not  safely  use  it  longer  by  reason  of  the  broach  in  the  side 
dam  above  the  sluice. 

TLe  defendant  had  a  right  to  use  the  water  for  floating  his 
rafta.  The  channel  had  been  obstructed  by  the  plaintiff's  mill- 
dam,  and  the  waters  to  be  used  for  floating  rafts  had  been 
tamed  into  a  new  channel,  which  was  in  such  a  condition  that 
it  coold  not  be  safely  nsed  without  expensive  repairs,  which  it  was 
the  plaintiff's  duty  to  make,  or  to  provide  some  suitable  passage- 
way, which  he  neglected  to  do  af  t^  notice.  The  defendant  had 
all  the  rights  of  passage  for  his  rafts  through  the  side  dam 
which  he  would  have  had  through  the  mill-dam,  if  the  side  dam 
and  sluice  had  never  been  made  and  he  had  a  lawful  right,  in 
fbs  nae  of  reasonable  care,  and  causing  no  unneoeasaiy  damaga 
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lo  the  plaintiff^  to  e£E6ot  a  suitable  passage  for  his  xafta.  And 
whether  in  doing  it  he  used  saoh  oare,  or  oansed  any  unneoes- 
saxj  damage  to  the  plaintiff  is  a  question  of  fact  whioh  should 
haye  been  submitted  to  the  joxy. 

The  defendant  would  not  be  liable  for  the  tortious  acts  of  hiv 
lessees,  unless  authorized  by  him:  Bich  t.  Barterfield^  66  Eng. 
Com.  L.  788;  Begim  y.  Watson,  2  Ld.  Baym.  856;  Earls  t.  HaO, 
2  Met.  868;  SiUiard  y.  Bichardaon,  8  Gray,  849  [63  Am.  Deo. 
743];  Wyman  y.  Farrarf  85  Me.  64.  And  the  case  furnishes  no 
SYidence  that  they  were  authorized  by  him  to  do  any  unlawful 
act  to  the  plaintiff's  property.  So  far  as  the  instructions  giYen 
to  the  jury  are  conflicting  with  our  yiews  of  the  law  upon  tb» 
questions  presented  in  the  case  and  considered  by  the  oourt^ 
we  think  they  were  erroneous.  The  ezceptions  are  sustained. 
The  Yerdict  is  set  aside,  and  a  new  trial  granted. 

It  is  not  necessaiy  to  consider  the  other  questions  proaonted 
on  the  motion.  

BieHTS  or  Mill-owitsbs  Avn  BBaonov  ov  Daubs  Hog  y.  SttrreU,  2f 
Am.  Deo.  813,  and  notes  318;  Monongahda  Nam.  Co.  t.  Cocm,  41  JA.  474,  mmI 
note  478;  Oowki  t.  Kidder^  67  Id.  287.  and  notes  293;  MeCog  t.  Jkmleif,  Id. 
680,  and  exhanative  note  thereto  684-683,  on  rights  and  liabilities  of  owners 
of  dams;  Tkurber  t.  JUorlkh  61  Id.  468,  and  note  470. 

Thb  PBiNdFAL  OAsa  WAS  ciTSD  in  VtOKh  T.  Dwknelt  60  Me.  402,  to  the 
point  that  the  defendant  Yeaaie  was  not  Uabls  for  the  tortioos  aoti  of  his 
lessees,  onless  authorized  by  him  anterior  to  the  time  at  whioh  he  was  made 
liable  by  legislative  enaotmenti  See  Aot  of  April  2, 1860,  a  08.  The  princi- 
pal cas^  as  well  as  tbat  of  Feosia  v.  Jhoind,  60  Id.  470,  was  cited  in  J9aeis  t. 
Witutowt  61  Id.  203,  to  the  point:  1.  That  it  was  not  Uwfnl  for  a  mill-ownar 
to  obstruct,  with  the  waste  from  his  mill,  a  channel  made  by  another  mill- 
owner  as  a  passage-way  for  rafta,  logs,  and  Inmber,  from  the  fonn«r*s  mill  on 
the  Penobecot  river  to  and  throagh  the  sluice  in  the  Utter^s  mill-dam;  2. 
That  the  latter  had  no  right  to  permanently  obstruct  this  ohannel  by  a  boom 
across  it,  designed  to  guide  his  logs  into  a  new  channel  made  1^  the  fonner, 
though  he  might  lawfully  use  this  new  channel  as  a  passage-way  for  his  logs» 
and  erect  temporary  guide-booms  for  that  purpose.  These  esses  were  sub* 
mitted  to  the  court,  who  gave  this  construction  to  the  rights  of  the  respective 
parties,  as  a  reasonable  use  of  the  Penobscot  river  as  a  public  highway  for 
running  logs.  The  oases  named  were  also  cited  again  in  DenvU  v.  Witulaw, 
Id.  206,  to  the  point  that  highways,  whether  on  land  or  water,  are  designed 
for  the  accommodation  of  the  public,  for  travel  or  transportation,  and  any 
nnanthorized  or  unreasonable  obstruction  thereof  is  a  public  nuisance  in  the 
eye  of  the  law.  They  cannot  be  made  the  receptadee  of  waste  materials,, 
filth,  or  trash,  nor  the  depositoriee  of  valuable  property,  so  as  unreasonably 
to  obstruct  their  use  as  highways.  In  Peantm  v.  i?o{/e,  76  Id.  386,  tha 
principal  case  was  cited  to  the  following  language:  A  part  of  the  public  right 
b  granted  to  the  mill-owner  for  a  supposed  gain  which  the  public  obtaina 
through  the  use  of  his  miUs.  He  is  authorized  to  build  dams  and  erect  mills 
upon  his  privilege,  and  to  raise  a  head  of  water  for  his  use.  His  stores  ol 
water  are  hii  property;  and  a  person  who  casts  waste  into  hii  mill-pond  te 
injury  Is  liable  therefor.    . 
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Degkeb  v.  Gammon. 

(44  MAm.  tas.] 

OwKOL  cm  B1A8X8  Ymbm  Natubji  m.  uvdse  All  OaacMKAmsm,  humM 
90B  iMJUBxaa  Dora  bt  Thih. 

AfJiiB4TfOTy  OB  Pboov  that  Owvxb  of  AnnuLB  Fblb  Vavukm  Kmww 
Them  to  bb  Misohibtoub  u  TJmnKnuaAxr  in  ftctioos  for  injuriM  hg 
nch  beMte*  for  he  ia  conclmively  premimed  to  haw  suoh  knowledge. 

AuBOATiOH  OB  Pboov  THAT  Owmoi  07  Amucalb  FXBii  Katubji  wa» 

GUHAT  07  NCOUOXVCB   XH    PiBMZTTDIO   TbBK    TO    BI   AT    LaBOB    W 

Ubbbohhiabt  in  eotiooa  for  injoriee  by  nioh  Mifmali,  lor  he  b  bound  i» 
keep  them  in  at  hia  peril. 
Ovbxb  ow  DoMxsno  AimfAUB,  Such  ab  Oxb9»  Hob8B8»  ko.,  n  hot  Iaj^ 
BLB  BOB  In/ubxbs  Dovb  BT  Thbm«  If  they  are  rightfnliy  in  the  pbie» 
vhere  they  do  the  miechief ,  nnleee  he  knew  that  they  were  aooaetoiMA 
to  do  miachief. 

KBOWUDOB  OB  OWBBB  THAT  BbABT  WAB  VxOIOm  MITCT  BB  Al&BOBD   AH» 

FBoybd  uff  Sum  BOB  Ibjubibb  bt  Dombrio  AifiMifj,  if  they  wer» 
if^tfnUy  in  the  plaoe  where  tbemiechief  wae  done,  for  nnleee  the  owner 
knew  that  the  beaet  waayicioiiet  be  ia  not  liable;  but  if  he  did  have  anok 
knowledge,  he  ia  liable.  The  giat  of  anch  aotiooa  ia  the  keeping  of  th» 
animal  after  knowledge  of  ita  Tidona  jnopenaitiea. 

OWXXB  07  DoKBBTIO  AWTHATJi  U  LlABLB   BOB  MXflCHXBB  DoNB   BT   ThBM^ 

nr  Thbt  abb  Wbohovuixt  ib  Plaob  whbbb  Thbt  do  Amt  MnwHiitw 
thoo|^  he  had  no  notioe  that  they  had  been  aoooatomed  to  do  ao  beforik 
In  anoh  eaeee,  the  ground  of  aotion  ia  that  the  animala  were  wroogf iiUy 
in  the  plaoe  where  the  injory  waa  done. 

Ib  AonoB  aoaxkbt  Owbbb  ob  Doiasna  Ahimali  WbomobuuiT  ib  Placs 
VHBBB  It  wab  Doivo  Mthchibf,  It  n  Ubbbobhabt  to  Aujdob  ok 
Fbotb  any  knowledge  on  the  part  of  the  owner  that  it  had  preTional]^ 
beenTioiooa. 

Dbc&abaiiov  IB  SufViciBBT  TO  SuBTAXB  Ybbdiot  thbbbob,  whlch  all^geft 
that  defendant^a  horae,  being  unlawfully  at  large^  broke  and  entered 
plaintiflPa  doae,  and  injured  plaintiff 'a  horae,  whioh  waa  there  peaeeabjy 
and  of  right  depaatoring. 

laBKBUOnOB,  IB  AOTIOB  OH  GaBI^  that  if  DbBBBBABT^I  HOB8B,  AT  TXMB 

ov  Ibjubt  TO  Plaihtibf'b  H0B8B,  had  eeoaped  into  plaintiff'a  eloae^ 
and  waa  wrongfully  there,  and  while  there  oocaaioned  the  injury,  the» 
the  plaintiff  would  be  entitled  to  reooTer,  ia  oorreot;  and  thia  being  ao^ 
an  inatruotion  requeated  that  the  plaintiff  muat  prore,  in  addition  i» 
other  neoeaaary  facta,  that  the  def endant'a  horae  waa  Ticiona,  and  t^a^ 
defendant  had  knowledge  of  auch  yidouaneaa  prior  to  the  time  of  th» 
injury,  will  be  properly  refuaed. 

Acixov  on  the  case  to  recoTer  the  yalue  of  a  horse  alleged  t^ 
hare  been  injured  by  the  defendant's  horse.  Plaintiff  intn>» 
dnced  eridenoe  tending  to  proTe  that  on  the  night  of  September 
18, 1866,  he  pnt  his  horse  into  his  field  well  and  uninjured* 
Ihe  next  morning  his  horse  and  the  defendant's  were  together 
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in  plaintiff's  dooe,  defendant's  horse  having  daring  the  night 
escaped  from  defendant's  inclosure,  or  from  the  highway. 
Into  the  close  of  the  plaintiff.  The  evidence  also  tended  to 
gtD07e  that  plaintiff's  horse  was  so  severely  injured  by  defend- 
ant's horse,  by  his  kicking,  biting,  or  striking  with  his  fore- 
feet, or  in  some  other  way,  that  he  died  in  a  few  days  after- 
^rards.    Yerdict  for  the  plaintiff,  and  defendant  excepted. 

4{7«  W.  WaUon  and  8.  O,  Andrews,  for  the  defendant 
7.  Ludden,  for  the  plaintiff. 

By  Oonrt,  Davis,  J.  There  are  three  classes  of  cases  in  which 
the  owners  of  animals  are  liable  for  injuries  done  by  them  to 
the  persons  or  the  property  of  others.  And  in  suits  of  such 
injuries,  the  allegations  and  proofs  must  be  varied  in  each  case* 
ms  the  facts  bring  it  within  one  or  another  of  these  dasses. 

1.  The  owner  of  wild  beasts,  or  beasts  that  are  in  their  nature 
Scions,  is,  under  all  circumstances,  liable  for  injuries  done  by 
them.  It  is  not  necessary,  in  actions  for  injuries  by  such  beasts, 
to  allege  or  prove  that  the  owner  knew  them  to  be  mischievous, 
<or  he  is  conclusively  presumed  to  have  such  knowledge;  or  that 
lie  was  guilty  of  negligence  in  permitting  them  to  be  at  laige, 
for  he  is  bound  to  keep  them  in  at  his  peril. 

**  Though  the  owner  have  no  particular  notice  that  he  did  any 
cuch  thing  before,  yet  if  he  be  a  beast  that  is/ercB  naiurw,  if  he 
^t  loose  and  do  harm  to  any  person,  the  owner  is  liable  to  an 
SMstion  for  the  damage:"  1  Hale  P.  0.  430. 

« If  they  are  such  as  are  naturally  mischievous  in  their  kind, 
in  which  Uie  owner  has  no  valuable  property,  he  shall  answer 
for  hurt  done  by  them,  without  any  notice;  but  if  they  are  of 
^  tame  nature,  there  must  be  notice  of  the  ill  quality:"  Holt, 
C  J.,  in  Maaan  v.  Keeling ^  12  Mod.  832. 

**  The  owner  of  beasts  that  Ave/ercB  naturw  must  always  keep 
them  up,  at  his  peril;  and  an  action  lies  without  notice  of  the 
quality  of  the  beasts:"  Rex  v.  Huggina,  2  Ld.  Baym.  1583. 

2.  If  domestic  animals,  such  as  oxen  and  horses,  injure  any 
one,  in  person  or  property,  if  they  are  rightfully  in  the  place 
where  they  do  the  mischief,  the  owner  of  such  animals  is  not  liable 
for  such  injury,  unless  he  knew  that  they  were  accustomed  to 
4o  mischief.  And  in  suits  for  such  injuries,  such  knowledge 
manat  be  alleged  and  proved.  For  unless  the  owner  knew  that 
tiie  beast  was  vicious,  he  is  not  liable.  If  the  owner  had  sack 
knowledge,  he  is  liable. 
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"The  gist  of  the  action  in  the  keeping  of  the  animal  aftev 
knowledge  of  ita  Ticious  propeneitieB:"  MayY»  BurdeU,  68  Eng;^. 
Gom«  L.  101. 

"  If  the  owner  have  knowledge  of  the  qnalily  of  his  beast,  anA 
it  doth  anybody  hurt,  he  is  chargeable  in  an  action  for  it:"  1. 
Hale  P.  O.  430. 

''An  action  lies  not  unless  the  owner  knows  of  this  quality?'^ 
Buzendin  y.  Sharp,  2  Salk.  662. 

''If  the  owner  puts  a  horse  or  an  ox  to  grass  in  his  field,  anA 
the  horse  or  ox  breaks  the  hedge  and  runs  into  the  highway^ 
and  gores  or  kicks  some  passenger,  an  action  will  not  lie  againsk^ 
the  owner  unless  he  had  notice  that  they  had  done  such  a  thing; 
before:''  Mason  t.  Keeling,  12  Mod.  332. 

"  If  damage  be  done  1^  any  domestic  animal  kept  for  use  or 
conyenience,  the  owner  is  not  liable  to  an  action  on  the  ground' 
of  n^Hgence,  without  proof  that  he  knew  that  tbe^  atami^l  ^aai  . 
aocnstomed  to  do  mischief:''  VitioMn  y'/Xoicsi^.'iS^'ohnsJ'  ' 

8.  The  owner  of  domestic  animals,  if  they  are  wrongfully  im. 
tilie  place  where  they  do  any  mischief,  is  liable  for  it,.tiiougliv 
he  had  no  notice  that  they  had  been  accustomed  to  do  so^bef^Mu  . 
In  cases  of  this  kind,  the  ground  of  the  action  is  that  the  animated 
were  wrongfully  in  the  place  where  the  injury  was  done.  And  i 
it  is  not  necessary  to  allege  or  prove  any  knowledge  on  the  pari  c 
of  the  owner  that  they  had  preiiously  been  yicioua» 

"If  a  bull  break  into  an  inclosure  of  a  neighbor,  and^tEarw' 
gore  a  horse  so  that  he  die,  his  owner  is  liable  in  an  action  of 
tteepaBB  quare  clausum /regit,  in  which  the  value  of  the  hors^ 
would  be  the  Just  measure  of  damages:"  D6^  t.  Ibrri$^  t 
Watts  &  S.  867  [42  Am.  Dec.  246]. 

"  If  the  owner  of  a  horse  suffers  it  to  go  at  large  in  the  streets 
of  a  populous  city,  he  is  answerable  in  an  action  on  the  case  for 
a  personal  injury  done  by  it  to  an  individual,  without  proof  that 
he  knew  that  the  horse  was  vicious.  The  owner  had  no  right 
to  turn  the  horse  loose  in  the  streets:''  Ooodman  v.  Oay,  16  Pa.. 
St.  188  [63  Am.  Dec.  689].  In  this  case,  the  writ  contained  th* 
allegation  of  knowledge  on  the  part  of  the  defendant;  but  th» 
court  held  that  it  was  not  material,  and  need  not  be  proved. 

The  case  before  us  is  clearly  within  this  class  of  cases  last  d»> 
scribed.  It  is  alleged  in  the  writ  that  "  the  plaintiff  had  a  val- 
uable  horse  which  was  peaceably  and  of  right  depasturing  m 
his  own  dose,  and  the  defendant  was  jiossessed  of  another 
hone,  vicious  and  unruly,  which  was  running  at  large  where 
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of  right  he  ought  not  to  be;    and  being  so  unlawfollj  at 
laige,  broke  into  the  plaintiff's  close  and  injured  the  plaintiff's 
horse/'  etc.  It  is  also  alleged  that  *  *  the  vicious  habits  of  the  horse 
were  well  known  to  the  defendant;''  but  this  allegation  was  not 
neoessaiy,  and  may  well  be  treated  as  snxplosage.  If  the  defend- 
ant had  had  a  right  to  turn  his  horse  upon  the  plaintiff's  close, 
it  would  have  been  otherwise;  but  if  the  horse  was  wrongfully 
there,  the  defendant  was  liable  for  any  injury  done  by  him,  though 
jke  had  no  knowledge  that  the  horse  was  vicious.    The  gravamen 
*ot  the  charge  was  that  the  horse  was  wrongfully  upon  the  plain- 
^tifTs  close;  and  this  was  what  was  put  in  issue  by  the  plea  of 
>iiot  guilty. 

ITor  are  these  principles  in  conflict  with  the  dedsion  in  the 
-^oase  of  Van  Letiven  y.  Lyke,  1  N.  Y.  615  [49  Am.  Bee*  846].    In 
.••  ..;  that  case  the  action  was  not  sustained,  because  the  declaration 
*  ;  y:  ;  'r^was  not  fo!r.'€rp6|fiEiB9.9tuir«.G^^um,  with  the  other  injuries  al* 
Vlegl^'by'wayof  agg^atiouv^'^nt  in  that  case  there  was  no 
I  allegation  that  the  animal  waiei*  wrongfully  upon  the  plaintiff's 
^dfese,  or  that  the  injury  was  committed  upon  the  plaintiff's 
dose:  Tijft  t.  Barton^  4  Denio,  171.    And  in  the  court  of  ap- 
peals it  was  expressly  held  that  **  if  the  plaintiff  had  stated  in 
Ids  declaration  that  the  swine  broke  and  entered  his  close,  and 
43iere  committed  the  injuiy  complained  of,  and  sustained  his 
^declaration  by  evidence,  he  would  have  been  entitled  to  re- 
cover all  the  damages  thus  sustained:  Van  Lsuven  v.  Lyise, 
mupra. 

In  the  case  before  us,  though  the  declaration  is  not  techni- 
cally for  trespass  qujore  cUmstim,  it  is  distinctly  alleged  that  the 
defendant's  horse,  ''being  so  unlawfully  at  large,  broke  and 
entered  the  plaintiff's  close,  and  injured  the  plaintiff's  horse," 
which  was  there  peaceably  and  of  right  depasturing.  This  was 
cufficient;  and  the  instruction  given  to  the  jury,  **  that  if  the 
defendant's  horse,  at  the  time  of  the  injuiy,  had  escaped  into 
the  close,  and  was  wrongfully  there,  and  while  there  occasioned 
ihe  injury,  then  the  plaintiff  would  be  entitled  to  recover,"  was 
correct.  And  this  being  so,  the  instruction  requested,  ''  that 
the  plaintiff  must  prove,  in  addition  to  other  necessary  facts, 
that  the  defendant's  horse  was  vicious,  and  that  the  defendant 
bad  knowledge  of  such  viciousness  prior  lo  the  time  of  the  in* 
jnxy,"  was  properly  refused. 
Exceptions  overruled. 

dmnoro,  J.,  did  not  concur. 
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OwvxB  ov  Abxkals  .FsBii  Katubm,  SaoB  ab  Lions,  Tiobbs,  sra,  » 
I^ABUi  lOB  Airr  Dauaom  Thbt  mat,  Do,  without  notioe.  on  the  groans 
tint  by  Ofttare  such  ftnimala  are  fierce  and  dangerous:  See  Van  Lemftn  v. 
Xyie,  49  Am.  Dea  347,  and  nnmeroas  cases  there  cited,  also  note  to  same  /4W. 

OwHXB  OF  Vicious  ob  MiscsiKTons  Domxbtio  Animal  is  Liabu^  a>b 
Irjuubs  Cqmmittxd  Antwxucrb  bt  It  while  mnning  at  Urge,  aftw  ^otioa 
of  its  having  snch  propensities:  Hinddey  ▼.  Emenon,  15  Aol  )y^o.  389; 
LoomU  y.  TVny,  31  Id.  306,  and  note  310;  Pickering  ▼.  Oranget  ffl  Id.  35; 
CoggtweUr.  BaidwmyiOld,  686;  KiUredge ▼.  EiUoO,  41  Id. 717;  l.w  Lmmn 
T.  Lgke^  40  Id«  346,  and  note  349;  Manh  t.  /onsi,  52  Id.  67;  P^^iOdbnan  ▼• 
0(9,  53  Id.  589;  McCashUlY.  JBlUoU,  Id.  706. 

OwHXB  ov  Animals  MANsaBTji  Natubjb,  Such  as  Hobsbs,  'yzm.  Cows, 
Sbksp,  Bwinb,  no.,  must  bi  Bbowv  io  hatb  Notiob  o»  «hbib  ICis- 
ODBTOUB  DisposmoN  OF  Tidoosness  before  he  oan  be  held  'iable  for  in- 
juries oonunitted  by  them,  onlsss  saoh  mischief  is  done  by  the  saimali  whilo 
sommitting  a  trespass  upon  the  doee  of  another:  Foil  Lenmn  T.  j/yie^  49  Am. 
Dee.  347.  In  the  latter  ease  the  owner  Is  oonolnsiTely  presnmeci  to  have  no- 
tice of  the  propensity  of  the  animals  to  loam  and  do  mischief,  hom  the  faol 
that  saoh  propensity  is  so  notorions.  Kor  is  it  material  that  be  is  gnilty  of 
no  actoal  negligence  in  permitting  their  escape  from  his  premiMs;  and  the 
fact  that  tbqr  escape  into  another's  lends  against  their  owner's  i»ill  doss  not 
relieve  bim  from  responsiblity:  See  note  to  Tonawanda  J?.  J?.  Co,  v.  Mimgert 
Id.  249. 

fiOBMTBB  OV  ViaOUSNBSS  OB  MlBOHny  MVSV  BB  AlXB011>  OT  DbOLABA- 

tiov  before  owner  of  domestic  animals,  doing  misehlaf  on  Us  own  premises, 
esn  be  chargedt  Van  Lewfen  v.  Xyle,  ^  Am.  Dea  347,  snd  note  M9. 

It  n  vov  Kbqbsbabt  to  Allbob  ob  Pbovb  Soibhixb  on  Pabst  or  Ownbb 
cf  the  vidoos  propensity  of  the  animsl  when  it  appears  that  the  animal  doing 
the  injury  complained  of  was  trespassing  at  the  time  the  damage  was  ocoa- 
sfooed:  Angn$  v.  Badin^  8  Am.  Deo.  626;  Van  LtwMn  v.  Lgh»^  49  Id.  349; 
«b«i«aii  V.  (?ay,  53  Id.  590;  AfeCbeW  v.  £Z«ott,  53  Id.  706. 

Gnr  OF  AonoN  fob  Fbbsonal  Injubibs  Bdffbbbd  from  AjmcALi  is  an 
•et  done  l^  defendant,  not  sanctioned  by  law  or  oostom,  from  which  he  most 
have  known  that  injury  mi^t  resnlt:  Oood$nam  v.  6<ay,  53  Am.  Deo.  589. 
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lUnaoAD  Company  is  Liablb  fob  Injihubs  Oooasionbd  bt  Failubb  to 
Bbbot  and  Maintain  substantial,  legsl,  and  sn£Bcient  fences  on  each 
side  of  the  land  taken  by  them  for  their  railroad,  where  the  same  passes 
through  inclosed  and  improved  lands,  if  this  is  a  duty  imposed  upon 
them  by  their  charter. 

Lun  AND  AflSIONMBNT  OF  BaILBOAD  BT  nS  OWNBBS  DOBS  NOT   BbUBVB 

GoMPANT  themselves  from  any  liability  for  lossss  or  injuries  imposed 
upon  them  by  their  charter  and  the  laws  of  the  state. 

Aonov  on  the  case,  to  xecover  the  value  of  a  horse  which  fhe 
pitaintiff  alleged  was  killed  by  a  looomotLye  of  the  defendants. 
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in  oonsequenoe  of  iheir  neglect  in  keeping  the  fence  in  repaii 
along  the  line  of  their  road  adjoining  the  plaintiff's  improred 
and  inclosed  land,  where  his  horse  was  rightfollj  put  by  the 
plaintiff.  Plaintiff's  horse  was  killed  at  the  time  mentioned  by 
an  engine  and  train  running  upon  the  railroad  in  the  ordinary 
and  usual  manner.  The  horse  escaped  on  to  the  railroad  through 
the  gate  at  the  plaintiff's  crossing,  or  through  the  fence.  On 
each  side  of  the  railroad,  as  located,  there  were  fences  con- 
structed by  the  defendants  originally.  Gbtes  formed  a  part  of 
Uie  lines  of  the  fences  at  the  plaintiff's  crossing,  near  his  build- 
ings, and  were  made  and  hung  and  fitted  by  the  defendants 
when  they  constructed  the  fences  for  the  conyenienoe  and  ao* 
oommodation  of  the  crossing.  The  crossing,  howerer,  had  no 
cattle-guards.  There  was  eiidence  tending  to  show  that  the 
fence  by  the  plaintiff's  field,  where  his  horse  was  kept,  was  de- 
fectiye  by  reason  of  a  broken  rail  adjoining  the  railroad,  and 
that  the  defect  had  existed  during  three  months  prior  to  and 
at  the  time  of  the  alleged  injury,  and  that  the  fastening  of  the 
gate  referred  to  was  insufficient,  and  must  haye  been  so  for  a 
considerable  time.  Plaintiff  also  introduced  eyidenoe  of  ordi- 
nary care  on  his  i>art.  The  lease  of  defendants'  road  under  act 
of  March  29, 1853,  was  admitted.  The  facts  of  the  lease  are  in 
the  opinion.  Defendants,  howeyer,  had  kept  up  their  organiza- 
tion, haying  a  president  and  board  of  directors.  The  jury 
were  instructed  that  this  action  could  be  maintained  against  the 
defendants  notwithstanding  the  lease,  and  although  the  lessees^ 
at  the  time  of  the  killing,  were  in  possession  of  and  operating 
the  railroad.    Yerdict  for  the  plaintiff. 

HauHird  and  StrxnU^  for  the  defendants. 
Fe89enden  and  BvUer^  for  the  plaintiff. 

By  Court,  OumNe,  J.  The  eleyenth  section  of  the  defend- 
ant's  charter  provides  that  ''said  railroad  ooi]>oration  shall 
erect  and  maintain  substantial,  legal,  and  sufficient  fences  on 
each  side  of  the  land  taken  by  them  for  their  lailroad,  where 
the  same  passes  through  inclosed  and  improyed  lands." 

We  refer  to  the  decision  of  this  court  in  Norris  y.  AndrasooQ' 
gin  Railroad  Co.,  89  Me.  273  [63  Am.  Dec.  621],  as  decisiye  of  the 
plaintiff's  right  to  recover,  unless  the  defendants'  liability  had 
been  transferred  to  and  assumed  by  another  corporation  before 
the  cause  of  action  had  accrued.  And  in  defense  it  is  so  con- 
tended, and  to  show  that  such  was  the  fact,  **  the  lease  to  tmsteea 
for  the  Grand  Trunk  Bailway  Company,"  of  August  6, 1868,  and 
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the  "  Mwigninflnt  to  the  company/'  of  Fefamaiy  9, 1866,  liaTe 
been  introduoed.  And  indeed,  those  instraments  seem  to  haye 
transferred,  as  contended,  to  the  Grand  Trunk  Bailway  Com- 
pany, upon  certain  terms,  conditions,  restrictions,  and  limita- 
tions, the  exclasiye  use  and  possession  of  the  defendants'  road 
and  evezything  appertaining  thereto,  for  and  during  the  term 
of  nine  hnndied  and  ninety-nine  years;  and  the  case  finds  that 
at  the  time  the  phiintiff  sustained  his  injury  the  road  was  so 
posseased  and  occupied. 

But  the  defendants  are  a  coiporation  subject  to  the  laws  of 
this  state,  and  within  the  jurisdiction  of  her  legal  tribunals. 
Its  responsibilities,  both  as  a  corporation  and  its  stockholders, 
are  well  defined  by  the  provisions  of  its  charter  and  the  public 
laws  of  the  state,  by  which  provision  is  made  for  recoyery  of 
daims  and  for  redress  of  private  wrongs;  first,  by  resort  to  and 
a  judgment  and  execution  against  the  corporation;  and  subse- 
quently, in  a  certain  event,  against  the  stockholders  themselves. 

Now,  under  such  circumstances,  the  defendants  could  not 
expect  to  relieve  themselves  of  their  numerous  liabilities,  as 
bailees  or  common  carriers  of  merchandise,  from  the  use  of  ex- 
tiaordinary  care  in  the  safely  of  passengers,  and  care  and  cau- 
tion in  preventing  their  engines  from  communicating  fire  to  the 
forest,  and  to  the  habitations  of  residents  along  the  line,  and 
the  destruction  of  life  in  various  ways,  by  merely  transferring 
such  responsibilities  to  a  foreign  corporation,  who  are  beyond 
the  process  of  the  courts  of  the  state  and  of  the  Union,  unless 
perchance  it  might  be  the  possessor  and  owner  of  properiy 
within  the  jurisdiction. 

The  stockholders  of  the  defendant  company  could  never  have 
conceived  such  an  idea.  If  so,  it  was  not  for  a  moment  enter- 
tained  by  the  legislature,  who,  on  application,  permitted  the 
tmnsfer,  but  not  without  due  regard  to  the  responsibilities  of 
the  defendants,  and  the  rights  and  remedies  of  the  citizen,  for 
they  declare  that  "  nothing  contained  in  this  act,  or  in  any  lease 
or  contract  that  may  be  entered  into  under  the  authority  of  the 
same,  shall  exonerate  the  said  company  or  the  stockholders 
thereof  from  any  duties  or  liabilities  imposed  upon  them  by  the 
charter  of  said  company,  or  by  the  general  laws  of  the  state. 

According  to  the  case  of  Narria  v.  Androscoggin  MaUroad  Co., 
89  He.  273  [63  Am.  Dec.  621],  before  cited,  the  defendants  had 
assumed  the  duty  of  fencing  the  road,  and  were  liable  for  the  con- 
lequencee  of  any  future  neglect.  And  they  must  have  so  under- 
stood it    They  plainly  refer  to,  anticipate,  and  provide  for  such 
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oontingenoies  in  their  lease,  under  the  seventh  dass  of  oorenaati 
and  obligations. 
Exoeptious  oTerruled,  and  judgment  on  the  verdict. 


Whbthmb  Railroad  CouroBATioir  has  Powsb  to  Absioh  ns  BoAD-and 
the  fraDohiae  connected  with  it  is  a  matter  between  the  corporation  and  the 
■tate,  with  which  third  parties  have  nothing  to  do:  Arlkm'  v.  Cbinmerrfflleftx 
Bank,  48  Am.  Dea  719. 

AssiONMKirT  OF  BoAD  OF  Railboad  CoRFOBATioir  doss  not  oany  the  fnn* 
ohise  with  it^  nor  does  it,  of  itself,  work  a  dissolntion  of  the  ooiporatknt 
Afihwr  T.  Commercial  tie,  Bcmkt  48  Am.  Dec  719. 

DuTT  or  Hazlboad  Comfakt  to  Kuep  its  Track  Inclosed:  See  ex- 
tended note  to  Ttmawanda  R,  B,  Co.  ▼.  Mimger^  49  Am.  Dec  968,  289;  H. 
T.SBrUR.  R.  Go.  r.SHnner,  67  Id.  064;  Trowr.  VenmmiOent.  B.  B. Ob.,  68 
Id.  191;  LouUffiUe  B.  B.  Co.  ▼.  MiUon,  Id.  847;  Jadtaon  t.  BvHand  AB.B.B. 
Co.,  60  Id.  246;  Chicago  A  Mimnkppi  B.  B.  Co.  r.  Patehin,  61  Id.  86;  f  er- 
whach&r  v.  Cleveland  etc.  B.  B.  Co.,  62  Id.  248;  Korri$  t.  AndroKogffin  S.  J2L 
Co.,  83  Id.  821;  PerHne  v.  Baatem  B.  B.  Co.,  60  Id.  689. 

Railboad  Oompaiit's  Lzabilxtt  fob  Ikjubos  to  Trbbpassiko  Ahxicalb» 
WHXBi  No  Fsmob  is  Rbquibbd  bt  Law:  See  extended  note  to  Tonawemda 
B.  B.  Co.  V.  Mnnger,  49  Am.  Deo.  261,  disoossing  the  question)  N.  T.  S  Brie 
B.  B.  Co.  r.  Skinner,  67  Id.  664;  LouieviHe  B.  B.  Co.  ▼.  Milion,  68  Id.  647; 
Chicago  dfMia9i8eippiB.B.  (7o.t.  PateAm,  61  Id.  66,  and  note  71;  Kerwhaeber 
T.  Cleodand  eic.  B.  B.  Co. ,  82  Id.  248,  and  notes  270;  Perbme  v.  Bariem  B.  B. 
Co.,  60  Id.  689. 

Railboad  Compant's  Lubujtt  iob  Ivjubus  to  Tbupassivo  Animals 
WHXBB  Company  is  Bound  to  Fbncb:  See  extended  note  to  Tonawanda  B.  B. 
Co.  T.  Munger,  49  Am.  Deo.  268,  discassing  the  subject;  Trow  ▼.  Vermoni 
CeiU.  B.  B.  Co.,  68  Id.  191,  and  notes  198,  199;  Jaekaon  t.  BuOand  AB.B.B. 
Co.,  60  Id.  248;  Norrie  ▼.  Androecoggin  B.  B.  Co.,  88  Id.  821,  and  notes  826. 

Railboad  Companixs  must  Obey  thbib  Chabtbb:  ConoMmoeaUhy,  PiUe^ 
hmrgh  etc.  B.  B.  Co.,  82  Am.  Dec  876. 

Railboad  Ck>MPANT  is  Liablb  fob  Nbougenob  of  its  Lbbbxb,  who  are 
running  its  road  under  a  long  lease:  NeUon  y.  Vermont  A  C.  B.  B,  (7c,  62  Id. 
614,  and  numerous  cases  cited  in  note  to  same  817.  But  in  LinfiM  ▼.  Oid 
Colony  B.  B.,  67  Id.  124,  and  the  note  thereto  128,  it  is  said  that  the  lessee 
of  a  railroad  takes  it  subject  to  duties  imposed  by  law  for  the  proteotion  of 
the  public,  such,  for  instuice,  as  the  duty  of  fencing  the  track,  and  must  an- 
swer for  any  injury  resulting  from  the  neglect  of  that  duty.  This  ia  to  be 
understood  that  a  lessee  in  possession  of  the  road  incurs  the  same  liability  aa 
the  company. 

Thb  pbinoipal  oasb  was  cited  in  Sieame  t.  AUantie  4  St.  L.  B.  B.  Co.,  46 
Me.  117,  120,  in  which  it  was  held  that  the  defendant  railroad  company  waa 
liable  for  the  act  of  its  lessees  who  were  in  possession,  controlling,  and  man- 
aging the  leased  road  at  the  time  of  the  injury,  in  communicating  fire  to  plain. 
ti£f 's  property  by  a  locomotive-engine,  which  the  lessees  had  themselves  fur- 
nished. The  court  could  find  nothing  in  the  facts  of  the  ease  to  take  it  out  of 
the  rule  established  in  the  principal  one.  In  Wyman  ▼.  Peno&eoel  AK.B,R^ 
Co.,  Id.  166,  it  was  cited  to  the  point  that  where  the  direotioii  and  control  of 
a  railroad  are  in  defendants,  they  are  justly  responsible  for  any  injuries  ooonr- 
liag  in  coQseqneaoe  of  their  n^gleot.    AskAbiBeomw.AikaUicA  8t.L.SL]B» 
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Ok,  03  Id.  2H  it  WM  cited  to  the  point  that  tbedefeodftotiooQld  noferelleve 
tiMmeelTee  from  lie,biKtie»  imposed  upon  them  by  the  oharter  of  their  oon- 
pHiy  or  the  ganend  laws  of  the  state,  bj  mersly  tmulsrring  their  rsspoBsi- 
failifties  to  a  foreign  eorporatiop^ 


»i:^ih: 


t;.  BujUngb. 

WoiD  "ftumiaM"  nr  Dezd  ov    CoTnrmrAJsaa^    TMsnoAEur  Mbuv 

ererything  wkdah  pieoedes  the  haJbemdum, 
QmoB  or  Habendum  u  to  Kami  O&avtbj^  akd  to  Lmir  OncAnrrr 

OF  Sbeazb. 
EABBmuM  BmoMW  Eificisnt  to  Dsolaui  Ihtbhtios,  where  the  prm* 
in  a  deed  are  merely  descriptiTe^  and  no  partioolar  estate  is 


Dud  of  Land  *'io  Hatn  and  «o  Houh**  vo  B  and  mb  Hbbi^  n 

Good,  although  the  grantee  is  not  named  in  the  premises. 
Dud  b  Good  and  BFnorvAL  whiss  Haxindum  u  not  &ipuonant  •to 


WoBsa  "Fbivilnoxb  and  AmrBmrANon'*  abb  Unnbobhabt  in  Dbbdi 
as  a  gmt  of  the  land  passes  them  withoot  their  being  msntloiied.  A 
right  to  flow  land  will  so  pees. 

CoMOLkUKT  for  flowage.  Becfpondents  pleaded  the  right  lo 
flow.  To  maJTitftin  the  issoe  on  his  part,  the  phuntiff  pot  in  eri- 
denoe  a  deed  from  Joseph  HaseltiQe  and  others,  dated  April  26, 
1816;  Nathaniel  Fellows,  Fefaroaty  20, 1818;  Charles  T.  Easel- 
tine  and  others,  April  24, 1819;  Moses  Fellows,  Apxil  18, 1822; 
A  Dexter,  April  27, 1836;  and  all  of  them  made  to  himself. 
Plaintiff  also  introduced  evidence  tending  to  show  that  his  lands 
were  overflowed  and  damaged  hj  the  respondents'  mill-dam,  and 
to  what  extent.  The  defense  was  the  right  to  flow  the  land 
described  in  the  deeds  named;  and  to  prove  this,  respondents 
put  in  evidenoe  a  deed  from  the  complainant  to  John  Chandler, 
dated  September  29, 1821,  and  from  him,  through  several  mesne 
conveyances,  to  the  defendants.  They  then  introduced  evidence 
tending  to  show  that  they  had  flowed  the  complainant's  land 
only  so  far  as  they  were  authorized  to  do  by  the  above-named 
deeds.  The  case  at  this  point  was  withdrawn  from  the  jury  in 
order  to  obtain  a  judicial  construction  of  the  deeds  named 
above,  and  to  settle  the  legal  rights  of  the  parties  under  them, 
and  to  have  the  point  determined  whether  respondents  had  the 
right  to  flow  the  lands  of  complainant,  or  any  portion  thereof, 
■Old  what  portion  and  to  what  extent.  The  other  facts  are  in 
Bie  opinion. 
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J.  Jf.  Msgerve,  for  the  complainaaL 
B.  H.  Vo%e^  for  the  respondenia. 

By  Court,  Hathawat,  J.  The  respondents  allege  that  they 
haye  the  right  to  maintain  their  dam  and  flow  the  complainanfa 
land,  without  compensation  for  damages.  They  deriye  their 
title,  by  mesne  conTeyances,  from  John  Chandler,  through  Isaac 
Dexter  and  others,  to  whom  Chandler  conyeyed  by  deed  of 
April  23,  A.  D.  1832. 

While  Chandler  owned  the  mills,  and  the  complainant  owned 
a  part  of  lot  No.  152,  Chandler  maintained  a  mill-dam  where 
the  respondents  now  maintain  one,  and  OTerflowed  the  com* 
plainant's  land,  and  settled  with  him  September  29, 1821,  and 
paid  him  **  full  satisfaction  for  all  past  flowage  on  said  land  by 
said  John  Chandler's  mill-dam,"  as  expressed  in  the  complain- 
ant's deed  of  that  date,  by  which  he  sold  ''and  conveyed  to  the 
said  John  Chandler  full  right  and  lawful  authority  to  flow  all 
the  land  on  eighiy  acres  of  land,  on  lot  numbered  162,  in  Win- 
throp  aforesaid,  being  all  of  eighty  acres  off  of  the  east  end  of 
said  lot,  excepting  thirty  acres  set  off  to  the  widow,  Elisabeth 
Hazeltine,  as  her  thirds  in  the  estate  of  Joseph  Haseltine.  To 
have  and  to  hold  the  same,  with  full  right  to  flow  to  him,  the 
said  John  Chandler,  his  heirs  and  assigns,  foreyer,  provided 
that  he,  the  said  Chandler,  shall  not  flow  higher  than  his  pres- 
ent mill-dam  will  now  flow."  By  this  deed  Chandler  acquired 
a  right  to  flow  the  complainant's  land. 

The  complainant  insists,  in  argument,  that  as  there  were  no 
words  of  inheritance  in  the  premises  of  his  deed  to  Chandler^ 
the  words  "  heirs  and  assigns  "  in  the  habendwn  are  void  and  of 
no  effect,  and  that  Chandler  took  only  the  right  to  flow  durin^f 
his  life.  The  technical  meaning  of  the  word  "  premises"  in  a 
deed  of  conveyance  is  everything  which  precedes  the  habendvum. 
The  office  of  the  habendum  is  to  name  the  grantee,  and  to  limit 
the  certainty  of  the  estate.  If  the  premises  in  a  deed  are 
merely  descriptive,  and  no  particular  estate  be  mentioned,  then 
the  habendum  becomes  efficient  to  declare  the  intention. 

By  legal  construction,  a  deed  of  land  to  have  and  to  hold,  to 
B  and  his  heirs,  is  good,  although  the  grantee  is  not  named  in 
the  premises:  Inst.  6,  7,  298,  299,  Hargrave's  note,  83;  Sumner 
V.  WiUiams,  8  Mass.  174  [5  Am.  Dec.  83];  4  Eenf  s  Com.  468. 

In  the  complainant's  deed  to  Chandler  the  habendum  is  not 
repugnant  to  the  premises,  and  it  is  therefore  good  and  effectual: 
Ybk»  Afar.,  tit.  Orant,  E,  sec.  1.    Hence  when  Chandler  oon- 
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njed  bia  miUay  eto.»  to  Isaac  Dexter  and  others  hj  bis  deed  of 

A]nil  23,  1832,  he  owned  the  right  to  flow  the  complainant's 

hod  hj  Tirtne  of  his  deed  to  him,  and  to  his  heirs  and  assigns 

foreyer,  sabjeot  only  to  the  proiiso  in  the  deed  concerning  the 

liflight  of  the  flowing,  and  that  right  passed  by  Ohandler's  deed 

to  Dexter  ancl  others  as  appurtenant  to  the  mills,  and  thence  by 

mesne  conveyances  to  the  respondents.    The  case  is  not  differ* 

ent  in  principle  from  that  of  the  owner  of  a  mill  and  dam,  and 

certain  lf»?iii<«  overflowed  by  the  dam,  who  sells  the  mill  with  all 

ttB  priyileg^eB  and  appurtenances.    In  which  case  the  porchaser 

may  continue  the  dam  with  the  same  head  of  water,  without 

payment  of  damages  to  the  owner  of  the  land  flowed:  4  Kenf  s 

Ck)m.  467;   J7a<hom  y.  SHnmn.  10  He.  2SA  [25  Am.  Dec.  228]. 

Nor  doee  it  make  any  difference  that  the  deed  from  Nathaniel 

Dexter  does  not  contain  the  words ''priTileges"  and  "appnr* 

tenanoes;"    those  words  were  not  necessary:  2  Greenl.  Om. 

on  Beal  Prop.  884,  note;  Kent  y.  WaUe,  10  Pick.  141;  BUbe  r. 

Clarke  6  Me.  486;  Brown  t.  TkiuM,  6  Onsh.  267,  cited  by  coon- 

eel  in  aariguxnent. 

On  the  twenl^-ninth  of  September,  1821,  when  the  complain- 
ant conveyed  to  Chandler  the  right  to  flow  his  land,  he  owned  no 
part  of  the  lot  Ko.  152,  except  the  eighty  acres  which  had  been 
conveyed  to  him  April  25, 1815,  by  Joseph  Hazeltine  and  others, 
by  this  description,  to  wit:  '*  Beginning  at  the  north-east  cor- 
ner of  lot  nombered  152;  thence  a  west-north-west  course  be- 
tween said  lots  No.  152  and  lot  No.  153,  one  half  mile  and  ten 
zods;  thence  sontherly  seventy-six  rods;  thence  keeping  the  said 
width  of  sevenly-six  rods  back  to  the  east  end  of  said  lot;  thence 
northerly  to  the  first>mentioned  bounds,  it  being  eighty  acres, 
more  or  lees.    That  part  of  the  said  premises  which  is  set  off 
as  the  widow's  dower  is  hereby  reserved  in  this  deed." 

The  complainant  did  not  acquire  title  to  the  residue  of  lot 
No.  152  until  by  deed  from  Amasa  Dexter  of  April  27, 1836; 
the  eighty  acres  conveyed  to  him  by  Hazeltine  and  others  were 
conveyed  by  metes  and  boundaries;  and  their  location  is  cer- 
tain and  unquestioned.  His  deed  to  Chandler  conveyed  the 
nght  to  flow  all  of  eighly  acres  off  of  the  full  width  of  the  east 
end  of  said  lot,  excepting  thirty  acres  set  off  to  the  widow,  Eliza* 
beth  Hazeltine,  as  her  thirds. 

The  ambiguity,  if  there  be  any,  in  the  description  of  the  land 
in  the  complainant's  deed  to  Chandler  arises  from  the  improper 
Vie  therein  of  the  words  ''  east  end  of  said  lot."  There  is  no 
end  of  the  lot    The  course  of  the  line  which  is  marked  on 
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the  plan  as  its  east  line  is  south-soath-west,  and  that  of  the 
marked  as  the  north  line  is  west-north-west.  There  is  no 
sonable  doubt  that  the  description  in  the  deed  from  Hazeltine 
and  others  to  the  complainant,  and  in  that  from  him  to  Chand« 
ler»  were  of  the  same  lot.  In  both  deeds  the  description  is  of 
eighty  acres,  excepting  the  widow's  dower— a  part  of  lot  No* 
162,  three  of  the  exterior  boondaiy  lines  of  which  are  also  boon- 
daty  lines  of  the  lot  described,  and  the  complainant  had  a  deed 
covering  eighty  acres,  and  no  more,  and  his  deed  was  recorded. 

We  do  not  consider  the  question  whether  or  not  Beny's  deed 
to  Chandler  would  estop  him  from  claiming  damages  for  flowing 
that  part  of  lot  No.  162  to  which  he  has  subsequently  acquired 
title,  because  we  are  satisfied  that  he  did  not  conyey,  or  attempt 
to  conyey,  any  interest  in  the  land  which  he  did  not  then  own. 

The  respondents  have  the  right  to  flow  the  eighty  acres  of 
land,  more  or  less,  except  the  widow's  dower,  which  was  oon« 
Teyed  to  the  complainant  by  Joseph  Haseltine  and  others  b j 
deed  of  April  -26, 1816,  subject  to  the  proviso  in  the  deed  of 
Berry  to  Chandler  concerning  the  height  of  the  dam  and  flow* 
ing;  and  they  have  no  right  to  flow  any  other  pari  of  said  lot 
No.  162,  except  according  to  the  statutory  proceedings,  and  aa 
agreed  by  the  parties,  the  respondents  must  be  defaulted,  and 
comndssioners  appointed  to  assess  the  damages. 

IiUt,  J.,  having  been  counsel  in  this  case,  did  not  (dt  at  Om 
hearing.  ^__^__ 

pBxxms  Of  DaxD  Inglxtdb  Bvxrtthzno  that  Pbmbdis  Hamptopm; 
and  it  !■  in  the  premiiet  of  a  deed  that  the  thing  It  really  grantedt  Bmdd  t* 
Broobe,  43  Am.  Deo.  821;  Brown  t.  MaaUer,  63  Id.  223. 

OmoB  or  Habxnduii  is  vot  to  Qbaut  Ebtati,  but  vo  Limit  ns  Cnt> 
TAINTT:  Brown  t.  Manter,  63  Am.  Dea  223. 

Habbndux  or  Dked  is  Void  if  Rspuonaiit  to  Bbeatb  Gravted  m 
Panosss;  bnt  an  eatate  oonveyed  in  the  premiaea  ia  not  diyeeted  by  the  fact 
that  another  and  different  grantee  ia  named  in  the  habendum:  Ht^ner  v.  Irwin^ 
34  Am.  Deo.  380. 

EsTATS  GivBN  IN  Piuocisis  MUST  Phsvail  when  the  limitation  in  tba 
habendum  conflieta  with  the  eatate  given  in  the  premiaea  of  a  deed,  and  tba 
former  mnat  be  rejeoted:  Budd  ▼.  Brooktf  43  Am.  Dec  321. 

GRAmp  or  PaiirciPAL  Tniva  GABam  with  It  IxotDEKnt,  PaniLsoii^ 
Aim  Affubtbhanom  Bssbmtial  to  ns  Ubb:  PrueoU  v.  WiOitm^  33  Am. 
Deo.  688;  Morgan  t.  Uaeon,  66  Id.  464. 
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CHIIiDS  V.  WtMAK. 

[M  MAnn.  4SS.] 

Oo  Wbo  Waim  ma  Iiiamx  oh  Back  or  P&o]cnK»r  Nan  n  Liasu  m» 
ORfOorAL  Pbomibob,  where  be  it  not  otberwiae  a  party  to  the  note,  and 
makee  mich  dgnatore  the  day  after  the  date  and  exeootioii  of  tha  note  by 
ctiicr  pertiee,  bat  in  pntaoanoe  of  an  agreement  to  do  to  at  the  time  it 


Weom  Osm,  sor  Patix  or  Kon^  Biokxd  his  Kamb  ok  Baks*  Ko  Dati 
BUT  That  or  Kora  Appxa&ino  ANrwHiRX,  Psnuicrnoir  u  that  ho 
ligned  it  when  the  maker  did,  or  agreed  to  aign  it»  and  that  he  anbee* 
qnently  did  ao  in  pniaoanoe  of  anoh  agreement. 

Wosn  ''WIXBODT  BbOOUBSB"  abb  ArPUCABLB  TO  IVINIBSBBp  ABD  VOV  TO 

Obuobal  PBomaoB. 
WoBM  '^wixHomr  EaooaBSB"  Wbrebb  vbdbb  Siobatubb  or  Obb  bot 
Patbb,  ufob  Back  or  Notb,  hatb  Ko  Lboal  BrrBOit  and  are  mere 
aorplnaage;  becanae  anoh  aignatare  liaa  the  aame  eflbot  to  make  the  aigner 
an  original  promiaor  aa  if  he  liad  aigned  it  on  the  f aoe  with  tha  maker. 

ijMHJMHUT  on  a  promiflsory  note.  The  facts  oonoerning  it  are 
in  the  opinion.  The  defendant  was  declared  against  as  maker 
of  the  note.  A.  A.  Child  indorsed  the  note  to  his  firm,  the 
plaintifiB.  A  general  yerdict  for  plaantilb  ^ras  retomed,  with 
i  special  Terdict  against  the  defendant,  as  an  original  promisor 
upon  the  note  declared  on.  The  case  was  presented  on  ezoep« 
iions  by  the  defendant. 

J7.  BiffoUSf  for  the  plaintiffs* 
W.  Hubbard,  for  the  defendant 

ByConrt,HAXHAWAT,J.  Ja8ttfllpsi^on  a  joint  and  BSTsral  prom* 
iasory  note,  signed  by  Richards  ft  Barker  and  the  defendant, 
IMjable  to  A.  A.  Childs  or  order,  and  by  him  indorsed  to  the 
plaintiffs.  The  defendant  signed  the  note  on  its  back,  and 
wrote  under  his  signature  the  words  **  without  reconrse/'  The 
kw  is  settled  in  this  state  that  the  defendant's  signatnre  on  the 
bsck  of  the  note  had  the  same  effect  to  make  him  an  original 
promisor  as  if  he  had  signed  on  its  face  with  Richards  ft  Barker, 
and  there  being  no  other  date  than  the  date  of  the  note,  the 
presomption  is  that  he  signed  it  when  they  did,  or  agreed  to  sign 
it,  and  subsequently  did  so  in  pursuance  of  such  agreement. 

The  words  "without  recourse"  can  haTO  no  legal  effect, 
touching  the  defendant's  liability;  they  are  words  applicable  to 
sn  indorser,.not  to  an  original  promisor,  and  are  therefore  mere 
■mplosage:  Lowell  t.  Oage^  38  Me.  35. 

H  the  defendant  intended,  by  writing  those  words  under  his 
name,  to  aroid  the  liability  incurred  by  his  signature,  that 
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would  not  aTail  him.  In  a  oaae  where  a  note  was  written  fhns: 
'*  Borrowed  of  J.  S.  fifty  j^oondB,  which  I  promiae  not  to  pay.'' 
it  was  rightly  held  that  **  the  word  *  not'  shall  be  rejected,  for  a 
man  shall  never  say  I  am  a  cheat  and  have  defrauded:"  Baylej 
on  Bills,  6,  and  cases  cited  by  the  plaintiflfs*  oonnseL 

The  case  finds  that  the  defendant  did  not  ngn  the  note  till 
the  next  day  after  it  was  signed  by  Bichards  ft  Barker,  and  the 
plaintiff  contends  that  the  eyidence  shows  that  he  did  it  then, 
in  pursuance  of  an  agreument  to  do  so  at  its  inception,  and  the 
jury  found  specially  that  he  was  liable  as  an  original  promisor. 

Considering  the  fact  that  by  the  defendant's  signature  to  the 
note  the  presumption  is  that  he  was  an  original  promisor,  in 
connection  with  the  evidence  in  the  case,  we  are  of  opinion  that 
he  was  not  aggrieved  by  the  instructions  given  the  jury  upon  that 
question.  This  case  does  not  appear  to  be  essentially  distin- 
gnishable  from  Motes  v.  Bird^  11  Mass.  486;  see  also  Sammn  t. 
Thamion,  8  Met.  275  [37  Am.  Dec.  186]. 

Exceptions  overruled.         

Okm  Wamvo  hu  Nams  on  Back  ov  JXarm  boobb  Dbuvset  io  Patss 
D  OaioiNAL  Pabtt  to  Notk:  Lewi$  v.  Hcurve^^  69  Am.  Dm.  SSO.  sad  noU 
292,  referring  to  prior  oaaes;  Cook  t.  SoMwieh^  60  Id.  181. 

IND0B8XMBMT  BT  XBIBD  PaBTT,  TO  RXNDKB  HlM  LXABUi  AS  MaXBR,  need 

not  be  made  contemporaneoualy  with  the  ezeoation  of  the  note;  if  made 
before  the  note  was  completed  and  put  into  oiroolation,  it  is  enffioient:  LtwU 
V.  Harvey^  59  Am.  Deo.  286;  8amp§on  ▼.  Thomtcn^  87  Id.  136. 

IvnOBSBMXKT  WITHODT  DaTS  18  PBSBVKCD  TO  HAVS  BlSr  MaDB  BBfOBB 

Hatubitt  or  Notb:  McDcweU  ▼.  Chldtmith,  61  Am.  Dm.  805,  and  note  817» 
gvferring  to  other  cases. 


Smalley  t;.  Wight. 

144  MAnn.  MS.] 

Maxxb  or  Pbomibsobt  Nora  ob  Dbawbb  or  Bill  mat  Lhallt  IIasb  tf 
Patablb  to  Obdbb  or  Himsblt. 

Nsqotiabilitt  or  Bills  and  Pbomissobt  Kotbs  Patablb  to  Obdbb  or 
Akt  Othbb  than  Fictitious  Patbb  does  not  exist  by  the  common  law; 
bnt  depends  entirely  upon  the  custom  of  merchants,  which  custom  has 
directed  that  the  assignment  should  be  made  by  a  writing  on  the  UU, 
oalled  an  indorsementi  appointing  the  contents  of  the  bill  to  be  paid  to 
some  third  person. 

VoRB  ABD  Bills  Patablb  to  Obdbb  oabnot  bb  Nbgotiatkd  iv  Fibr 
Ibbtavob  Bzosn  bt  Indobsbxbkt  of  the  payM  or  his  l^gal  rspreasnia- 
tlvs^  M  M  to  enable  the  holder  to  maintain  aa  aotfott  thenon  In  hia  ow^ 
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Kon  OR  Bnii  Patjibui  to  Obdkb  or  Maxxe  xb  Ihyalio  as  OovTBAor 
rmru.  It  n  Ivdobsid  bt  Hul  Snch  paper  will  not  pMi  the  legal  titl* 
in  the  first  instanoe  by  a  mere  delivery.  It  U  tfaa  indormnflnt  alena 
which  gives  it  e£5cacy. 

ILuoEB  ow  Kon  ob  Bill  Patablb  to  his  Own  Obdkb  hat  Ldut  m 

Kbootiabilitt  OB  Maxb  It  Gbnbbai^  just  m  he  chooses. 

• 

Abbukssit  on  two  promissoiy  notes,  and  upon  an  agreed  state 
of  facts.  The  notes  were  given  by  defendant  to  one  who  sold 
them  to  the  plaintiffs  tor  a  full  considexation.  The  first  one  was 
drawn  by  J.  B.  Wight,  and  made  payable  to  the  order  of  him- 
self at  the  Thomaston  bank.'  On  this  note  the  defendant  had 
indorsed  his  name.  The  other  note  was  drawn  in  the  same 
manner,  bat  was  not  indorsed  bj  Wight.  After  the  second 
note  came  into  plaintiffs'  hands  thqr  indorsed  it,  *'Pay  to 
Small^,  Weed,  &  Bartlett."  Demand,  etc.,  was  admitted. 
The  question  sobmitted  to  the  court  iras  whether  the  action 
could  be  maintained  for  thesecond  notededaied  upon.  If  not, 
it  was  to  be  stricken  from  the  writ,  and  default  entered  for  one 
note  only  and  interest. 

A.  P.  Oauldf  tot  the  plaintilRk 
K  TTiZboii,  for  the  defendant. 

By  Court,  May,  J.  It  is  competent  for  the  maker  of  a  jnom- 
issoiy  note  or  the  drawer  of  a  bill  to  make  it  payable  to  the  order 
of  himself.  This  mode  of  creating  negotiable  paper  is  found  to 
be  conyenient,  especially  in  our  commercial  cities,  beoau«ie  when 
such  paper  has  been  properly  issued  it  may  be  transferred  by 
the  holder  by  deliyezy,  and  it  does  not  require  his  indorsement 
to  make  it  further  negotiable.  The  practice  of  issuing  such 
paper  has  now  become  rerj  common,  and  its  Talidily,  when 
indorsed  by  the  maker  or  drawer,  is  not  questioned. 

It  is  well  settled  that  notes  and  biUs  payable  to  order  cannot 
be  negotiated  in  the  first  instance,  except  by  the  indorsement  of 
the  payee  or  his  legal  representatiYe,  so  as  to  ezutble  the  holder 
to  """"^ft^Sti  ttn  action  thereon  in  his  own  name.  The  negotia- 
bilily  of  such  paper  does  not  exist  by  the  common  law;  it  de- 
pends entirely  upon  the  custom  of  merchants;  and  this  custom, 
ssys  Eyre,  0.  J.,  in  CHbaon  t.  Minei,  1  H.  Black.  606,  ''has 
directed  that  the  assignment  should  be  made  by  a  writing  on 
the  bill,  called  an  indorsement,  appointing  the  contents  of  the 
bill  to  be  paid  to  some  third  person; "  and  such  is  now  the  well, 
if  not  uniyersally,  established  law  in  relation  to  bills  and 
promissoiy  notes,  when  made  payable  to  the  order  of  any  other 
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Chan  a  fictitious  payee:  BoUea  ▼.  Steams,  11  OuBh.  330;  Foster 
Y.  ShaUujok,  2  N.  H.  446;  Cock  v.  Fellows,  1  Johns.  143. 

It  is  contended  that  the  role  above  stated  does  not  apply  to  a 
bill  or  note  which  is  payable  upon  its  face  to  the  order  of  the 
drawer  or  promisor.  No  case  has  been  cited  to  establish  such  a 
proposition;  and  we  are  aware  of  no  principle  upon  which  such 
paper  can  be  treated  as  payable  to  the  bearer,  so  as  to  pass  the 
legal  tiUe  in  the  first  instance,  by  a  mere  delivery.  It  is  no 
better  than  blank  paper,  so  long  as  it  remains  in  the  hands  of 
the  maker;  and  although  it  has  the  form,  it  has  not  the  l^gal 
vitality  of  a  contract.  It  becomes  a  contract  only  by  being 
negotiated.  Its  very  language  indicates  the  intention  of  the 
maker  to  determine  the  extent  of  its  negotiability;  and  if  he 
chooses,  he  may  limit  or  restrict  it,  or  he  may  make  it  general. 
The  fact  that  it  is  payable  to  his  own  order  manif estiy  shows 
the  purpose  of  appointing  for  himself,  by  his  own  order,  the 
person  to  whom  it  shall  be  paid,  and  of  fixing  the  extent  of  the 
power  of  negotiation  with  which  his  appointee  shall  be  doihed. 
If  it  had  been  his  intention  to  make  the  paper  in  itself  negoti- 
able by  deliveiy,  without  any  order  or  indorsement  of  his  own, 
the  insertion  of  the  word  *'  bearer  "  would  have  been  the  natural 
and  appropriate  mode  of  doing  it.  We  cannot  doubt,  for  the 
reasons  already  stated,  that  such  paper  is  invalid  as  a  contract 
until  it  is  indorsed.  It  is  the  indorsement  alone  which  gives 
it  efficacy.  The  plaintiff,  therefore,  cannot  recover  upon  the 
note  declared  upon  in  the  second  count,  the  same  not  having 
been  indorsed  by  the  payee;  and  being  void,  it  will  not  sustain 
the  action  upon  the  money  count:  Sherman  v.  Olobe^  4  Oonn. 
246;  Tayhr  v.  Benney,  7  Mass.  479. 

According  to  the  agreement  of  the  parties,  the  second  ooont 
in  the  writ  is  to  be  stiicken  out,  and  the  defendant  is  to  be  de- 
faulted for  the  amount  of  the  note  and  interest  described  in  the 
first  count. 

Defendant  de&ulted. 

Tenkst,  0.  J.,  and  Bsob,  Haxhawat,  Apvlkox,  and  Davu. 
JJ.,  concurred. 

Non  Patabli  to  Oxs'b  Owh  Obdib  is  vot  CkmPLiTB  PaoiOBaoBT  Kom 
uimL  Indobsbd  bt  Hue:  See  note  to  PUeher  v.  BarrowB,  28  Am.  Dea  900, 
dting  Boby  v.  PheUm,  118  Maas.  642.  Ab  to  liability  of  partiee  where  bill 
b  made  payable  to  drawer's  own  order,  see  Park$  v.  Ingraim,  65  Am.  ]>ea  15S. 

IifDOBSuaiiT  IS  NscBSSAKT  TO  Tbanbtib  Bill  ob  Nots  payable  to 
order,  ao  aa  to  enable  the  holder  to  ane  thereon:  Laneoiter  t.  Baltutt,  S8 
Am.  Deo.  233. 
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KnoxEABiUTr  of  Btub  ob  Kotb  mat  me  BsnAinD  bt  Igncammaan 
ir  Vy  special  words  in  the  body  id  the  instrament:  8mUh  v.  Lawrence^  I  Anu 
Deo.  656. 

PBOMnaOiRT  KOVB  WXBB  KxOOraABUi  AT  GOMMOH  LaW:  DwHm  T.  ^liCMM^ 

15  Am.  Deo.  42;  but  thii  ie  probably  to  be  nndentood  with  the  qvalifioatioB 
that  the  Uw  meroiiaiit  waa  a  part  of  the  oommoa  hrar  ol  Rnjtand*  See  Ntuk 
T.  Harrktgkm,  16  Id.  872 


SfAXB    V.   LiBBT. 

[44  lCAin,4aiJ 

ybaasuam  hat  si  PB<rnn>  bt  Govnonov  of  one  on  trial  for  adallHy 
thttt  be  had  a  wife,  and  that  the  woman  with  iHwm  he  lived  waa  Mi 
wifeu 

IHEBUUliUB   TO  JUBTy  WHBBB   D0XBDABT   D  OB    TBXAL  IDB  ADmUfBBTf 

**that  if  from  all  the  teetimony  in  the  caae,  intiodnoed  for  the  poipoae 
of  proving  the  marriage  of  the  defendant,  they  were  aatiafled  beyond  a 
leaaonable  doobt  that  he  waa  legally  married,  and  Ida  wile,  to  whom  he 
waa  kgaUy  married,  waa  living  at  the  time  the  ocime  waa  alleged  to  have 
been  oommitted,  thqr  were  anthoriaed  to  find  the  laot  of  raairiage,"  is 


iBRBUOnOB   TO  JCBT,    **TBAV    IF   PBB80B   WITH   WbOK   AdUIABBT   WAB 

Allbqxd  to  be  Comkittbd  waa  aa  weQ  known  by  the  name  of  Voata  « 
Brown  aa  by  that  of  Voata  A.  Brown,  they  would  be  warranted  in  find- 
ing that  the  ofienae,  if  committed,  waa  oommittod  with  Voata  Brown,?  * 
fa  ootTeotk 

Ibbdotmbbt  for  adultery  wiih  one  Yesta  Brown.  The  naiai«~ 
of  the  evidence  offered  to  prove  the  marriage  is  given  in  the 
opinion.  There  was  testimonj  tending  to  prove  the  oommission 
of  the  offense  charged.  The  instructions  given  and  the  one 
zefosed  appear  in  the  opinion.  The  jury  retamed  a  vesdiot  of 
gnilly- 

A,  Sahbam,  for  the  defendant. 

N.  D.  ^pfleton^  aUamej^eneral,  for  the  state. 

By  Ck>nrt,  AmATOB,  J.  This  was  an  indictment  for  adultery. 
To  prove  the  marriage,  the  prosecuting  oiBoer  introduced  several 
witnesses,  who  testified  that  they  '*  had  heard  the  defendant  say 
he  had  a  wife  and  family,  and  that  he  had  sent  for  them; "  that 
after  their  arrival  **  he  introduced  Mrs.  Libby  as  his  wife,  or  as 
Mrs.  libby;"  *'that  they  occupied  one  bed-chamber;"  "that 
he  had  three  daughters; "  and  in  one  case  he  said  he  ''  wanted 
board  for  Ids  wife  and  youngest  child;"  that  "he  boarded  at  the 
house  of  the  witness  with  his  supposed  wife  and  child;"  andthat 
he  usually  called  the  person  whom  he  introduced  as  his  wife  or 
Hrs.  libby  by  her  christian  name.    This  evidence  was  obgeeted 
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to,  and  after  being  recdved,  the  counsel  for  the  aocnsed  reqoested 
the  court  to  instruct  the  jury  that  it  was  insufficient  to  prove  tba 
fact  of  marriage. 

The  request  of  the  counsel  was  denied,  and  the  court  in* 
struoted  the  jury  that  *'  if  from  all  the  testimony  in  the  case, 
introduced  for  the  purpose  of  proving  the  marriage  of  the  de- 
fendanty  they  were  satis&ed  beyond  a  reasonable  doubt  that  he 
was  legally  married,  and  his  w^e,  to  whom  he  was  legally  mar- 
ried, was  living  at  the  time  of  the  crime  alleged  to  have  been 
4»mmitted,  they  were  authorized  to  find  the  fact  of  marriage." 

The  instruction  given  was  clearly  correct,  and  the  evidence  to 
-which  objections  were  taken  was  properly  admissible.  If  con- 
cessions are  admissible  to  prove  the  commission  of  a  crime,  they 
i^are  equally  so  to  prove  a  portion  of  the  facts  which  enter  into  and 
4X>nstitute  the  crime.  If  they  are  admissible  to  prove  sexual  in- 
itercourse — a  fact  essential  to  sustain  the  charge — ^they  must  be 
to  prove  the  marriage.  It  would  be  absurd  to  admit  a  confes- 
fiion  of  sexual  intercourse  and  refuse  the  confession  of  a  mar- 
riage, without  proof  of  which  the  offense  would  be  differently 
classified,  though  belonging  to  the  same  general  description  of 
delinquency. 

Accordingly,  it  was  held  in  Daman's  Case,  6  Me.  148,  that 
proof  by  witnesses  who  saw  the  marriage  is  prima  facie  suffi- 
cient on  an  indictment  for  bigamy.  In  Catifard^s  Case^  7  Id.  57, 
this  court  decided  that  the  prisoner's  confession  of  the  maniage 
if  it  took  place  in  another  state  was  sufficient,  and  gave  a  strong 
intimation  that  such  evidence  might  be  received  if  the  marriage 
was  in  this  state.  In  Ham's  Case,  11  Id.  391,  the  same  ques- 
tion arose  in  the  case  of  a  domestic  marriage,  and  it  was  deter- 
mined that  the  marriage  to  be  proved,  wherever  solemnized, 
might  be  shown  by  the  confessions  of  the  prisoner,  deliberately 
and  voluntarily  made. 

This  question  again  arose  in  State  v.  ^oc^^ns,  19  Me.  166  [80 
Am.  Dec.  742],  and  it  was  there  held  that  a  marriage  in  fact,  as 
distinguishable  from  one  inferable  from  droumstances,  must  be 
proved;  but  the  principle  of  law,  that  the  confession  of  ar 
adulterer  of  his  marriage,  deliberately  and  understandingly 
made,  is  receivable  in  evidence,  was  not  denied,  much  less  over- 
ruled. But  the  confessions  once  made,  and  under  circumstances 
which  render  them  admissible,  it  is  for  the  jury  to  determine 
the  just  degree  of  confidence  which  they  may  place  in  them. 
The  weight  to  be  given  to  the  testimony  is  especially  for  their 
consideration. 


185a]  State  v.  Lmsr.  117 

It  was  beld  in  iStote  T.  TFinJU^,  UN.  H.  481,  ihat  a  munagt 
in  fad  must  be  proved,  and  that  it  might  be  proyed  by  any  one 
pieeent,  bat  if  prorable  by  any  one  present,  it  is  not  readily  per- 
oeiyed  why  the  confessions  of  the  person  married  are  not  equally 
satisfactory  proof  of  the  fact  in  proceedings  against  him.  Eabm 
reum  oonfidmtem. 

It  is  mged  that  the  confessions  may  have  been  improvidentlj 
made,  and  that  the  prisoner,  not  married,  may  yet  have  con- 
fessed to  a  marriage.  If  so,  still  the  possibility  of  the  iintmth 
of  confessions  affords  no  reason  for  their  exclusion.  Such  pos* 
sifaility  would  exclude  all  proof  of  this  nature.  If  so,  the  de- 
fendant has  litUe  cause  of  complaint,  as  he  is  convicted  because 
the  jury  placed  too  much  reliance  upon  statements  made  by 


Any  rogrets  which  naturally  arise  from  the  contingent,  though 
possible,  infliction  of  a  misplaced  punishment  wiU  be  somewhat 
lessened  by  the  fact  that  if  the  woman  introduced  l^  the  defend- 
ant as  his  wife,  and  with  whom  he  had  lived  as  such  for  years, 
and  by  whom  he  had  become  the  father  of  children  whom  he 
recognised  as  his  own,  was  not  in  fact  his  wife,  that  she  was  a 
oompetent,  though  she  may  be  reasonably  supposed  to  be  a  re- 
luctant, witness,  by  whom  he  could  have  disproved  the  jprtma 
fade  ease  made  out  against  him  by  his  confessions. 

No  evidence  of  reputation  appears  to  have  been  offered.  Th# 
confessions  of  the  defendant,  and  his  acts  corresponding  to  those 
confessions,  were  properly  received  in  evidence. 

The  instruction,  that  ^  the  person  with  whom  the  adultery 
was  alleged  to  be  commitied  was  as  well  known  by  the  name  of 
Yeeta  Brown,  as  by  that  of  Yesta  A.  Brown,  thqr  would  be 
warranted  in  finding  that  the  offense,  if  committed,  was  com- 
mitied with  Yesta  Brown,  was  correct.  By  the  testimony  it  ap- 
peared that  she  was  known  by  different  names.  The  jury  found 
she  was  as  well  known  by  one  as  by  the  other  name. 

Exceptions  overruled. 

Tsnor,  0.  J.,  and  Gxmwot  and  Haihawat,  JJ.,  concurred. 
Bhs  and  Goodshow,  JJ.,  concurred  in  the  result. 


Oovmsioas  or  Pabtt  or  Pssvioini  Mabbiaob  asm  ADiinaiSLB,  in  aa 
bdlotmeat  for  living  in  adultery,  to  prove  the  fact  of  aaoh  marriage:  Cbm- 
mm  T.  StaU^  48  Am.  Deo.  HI;  Oooh  ▼.  8taU^  66  Id.  410,  and  caaee  dted  in 
loto  to  aame  418.  Aa  to  proof  of  marriage  by  declarations  and  admiaaiona, 
fHMrally,  see  note  to  Taylor  v.  8wui^  22  Id.  161,  diaooanng  the  qneation  at 
MBMleqgth;  note  to /one*  v.  iSitate,  62  Id.  S62. 
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Hmroimi  ur  IvDioiMBKr,  Ibnnat  ori  LtmciT.  Siakt  30  Am.  ]>eo.  587| 
DmmdY,  UnUed  8taUi$^  99  Id.  4B^i  Maifr.Siate^iAU.  64S,  Bvm  in  aa 
iBdiotment  for  matder,*  an  error  in  the  middle  name  of  Uie  deoeaied  Iim  bees 
Md  not  material:  People  t.  Loekwood,  6  Gal.  205u 

Thx  raniciFAL  cabe  wab  oitbd  in  Camdem  t.  B^grade,  75  Meu  181,  to 
the  point  that  in  Maine,  even  in  orimioal  proeeoationa,  while  common  vepn- 
lation  and  the  like  are  not  competent  to  proTC  marriage,  other  eironmatantial 
oHdenoe,  inch  aa  cohabitation,  birth  of  children,  and  contempccaneooa  reo- 
ognition  of  the  fact  by  the  partiee  to  the  marriage  contract,  ia  admiariblei 
■nd  OB  page  188  of  the  aame  caae,  that  the  court  wonld  not  lightly  diarqgard 
the  eridence  of  cireamatancea,  but  on  the  contrary,  woold  give  it  attention 
aa  fit  to  be  waighed  againat  the  preaamption  of  innocence  in  criminal 


Obookbb  v.  Otjllsfer. 

BaiLn  n  Oimurr  or  CoNYiBaiov  if  Hs  Usbb  PBonnmr  Bailid  io  Hn 
or  DuwEKMBT  Makhke  or  for  other  parpoeea  than  thooe  deafgnatad  In 
the  contract  of  bailment,  and  trover  ia  maintainable  therefor. 

BaiLn  IvmuamD  with  Baud  PBoriBry,  to  me  Vebd  or  hd  Sxbtioi 
AHD  or  Hn  BuaiVMBy  haa  no  right  to  leaae  each  property  to  another  to 
be  naed  by  the  latter.  The  contract  of  bailment  confera  on  him  no  gen* 
oral  right  to  diapoae  of  ita  nae  or  enjoyment  aa  he  may  aee  fit 

Saul— DiuvEBT  or  Abtiolb  at  Fixid  Pbiob,  uvDan  AumairATiTa 
AoBUMSMT  that  the  artide  ia  to  be  paid  for  or  retained  at  the  option 
of  the  party  receiving  it,  conatitotea  a  aaleu 

OoHDxnoHAL  Saia— WmBBB  Pbopibtt  n  Sold  avd  DiumiD  bt  Chn 
TO  AvoTHSB,  and  the  vendee  admita  the  tide  to  be  in  the  vendor,  and  to 
remain  there  until  anch  property  ia  fully  paid  for,  the  tranaaetion 
amonnta  to  a  conditional  aale. 

VSHDOn'A    BlOBT    TO    PROPBBTT    SOLD    UlTDKn   GoNDITIOHAL    SaLI.— Hm 

vendor,  if  guilty  of  no  lachea,  may  reclaim  the  property  even  from  a 
vendee  in  good  faith  and  without  notice. 
GBATnL  Sold  ukdbb  Conditional  Sale  n  m  CoNHTiujurivn  Poanamui 
ov  SiLLnn,  and  an  action  may  be  maintained  without  a  demand  in  caaa 
cf  a  converrion  by  the  pnrdhaaer, 

Tboyke.    The  f aets  are  in  the  opinion 

0.  P.  Brounif  for  the  plaintiff. 

J.  A.  Feten,  for  the  defendants. 

By  Oourt,  Appletoh,  J.  On  the  ninth  of  NoTember,  1866» 
the  plaintiff  agreed  with  the  defendants  that  Bichard  Moon 
and  two  other  good  teamsters  should  go  into  the  woods,  with 
sixteen  horses  belonging  to  the  plaintiff,  bnt  then  in  the  pos* 
session  of  Moors,  and  work  for  the  defendants  daring  the  oom« 
Ing  lumbering  season,  on  certain  terms  and  conditions  specifled 


185a]  Cbocksb  v.  Qulufkb.  119 

in  fhe  oontiaots  between  the  partiee.  The  def endftnts  being 
unable  to  lumber,  as  they  had  intended,  and  oonaeqnently  haT« 
ing  no  nee  for  the  horaes,  leased  the  same  to  Fiske  ft  Dale,  to 
be  by  them  employed  in  lumbering,  for  the  same  period  of  time 
in  whieh  they  were  entitled  to  their  use.  The  horses  oontinaed 
in  the  serrioe  of  Fiske  ft  Dale  ontil  thqr  were  accidentally 
bnmed,  without  neglect  or  fault  on  the  part  of  any  one,  and  this 
action  is  brought  for  their  loss. 

The  plaintifF  had  the  May  prerious  contracted  to  sell  the 
hoxses  in  dispute  to  the  Bichard  Moors  named  in  his  contract 
the  defendants,  who,  when  he  receiyed  them  into  his  pos- 
don,  gaye  back  a  receipt,  in  and  by  which  he  admitied  the 
title  to  the  horses  to  be  in  the  plaintiff,  and  further  stipulated 
that  they  were  to  continue  to  be  his  properly  "until  he  is  fully 
paid  for  them,  both  principal  and  interest,''  and  after  promising 
to  employ  them  in  his  sendee,  in  hauling  slate  during  the  ensu* 
ing  hauling  season,  he  agreed  at  the  end  of  the  same  ''to  pay 
said  Crocker  for  said  horses,  or  deliver  them  to  him." 

To  the  maintenance  of  this  action,  which  is  trorer  for  the 
conyersion  by  the  defendants,  in  leasing  the  property  to  Fiske  ft 
Dale  without  authority,  the  counsel  for  the  defendants  interpose 
various  grounds  of  defense. 

1.  As  the  plaintiff  is  bailor  and  the  defendant  is  bailee,  it  is 
iufliated  that  the  action  should  haye  been  assumfmii  upon  the 
written  contract  between  the  parties. 

Though  an  action  of  asmmpmi  might  have  been  successfully 
maintained,  still  it  does  not  follow  that  the  present  form  of 
action  is  misconceiyed.  No  principle  of  law  is  better  settled 
than  if  the  bailee  uses  the  property  bailed  for  purposes  yariani 
from  those  for  which,  by  the  contract  of  bailment,  they  were  to 
be  used,  that  this  constitutes  a  conyersion,  and  that  troyer  is 
maintainable  therefor.  As,  for  instance,  if  one  hires  a  horse  to 
ride  to  Hampden,  and  goes  beyond  that  place,  or  in  an  oppo* 
site  direction,  he  would  be  liable  in  troyer:  Whedock  y.  WheA' 
wrigJUt  5  Mass.  104.  So  if  the  stipulation  be  that  the  thing 
bailed  is  to  be  employed  in  the  serrioe  of  A,  and  in  his  busi- 
ness, the  bailee  would  have  no  right  to  lease  the  property  to 
another,  to  be  by  him  used.  The  bailor  intrusts  his  property  to 
Jthe  care  and  custody  of  the  person  with  whom  he  contracts  for 
its  hire,  but  he  confers  upon  him  no  general  right  of  disposing 
of  its  use  or  enjoyment  as  he  may  see  fit. 

2.  As  the  contmct  between  the  plaintiff  and  Moors  is  in  the 
altematiye  to  pay  for  the  horses  or  return  the  same,  it  is  urged 
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ihat  ihia  oonstitatea  a  sale  to  Moors,  and  Tests  the  title  to  iha 
horses  in  him. 

The  general  proposition,  that  a  delivery  of  an  artide  at  a  flzad 
price,  to  be  paid  for  or  returned,  constitntes  a  sale,  is  not  ques- 
tioned. When  the  option  is  with  the  party  receiving,  to  pay 
for  or  return  the  goods  received,  the  uniform  oorrent  of  anthor- 
ities  is  that  snch  alternative  agreement  is  a  sale. 

But  in  the  present  case  there  are  other  ^elements  which  modify 
and  control  the  general  principle.  Moors  not  merely  agreed  to 
pay  for  or  return  the  horses,  but  at  the  very  instant  of  the  bail- 
ment he  admitted  the  title  to  the  same  to  be  in  the  plaintiff,  and 
agreed  that  th^  should  continue  be  his  until  they  should  be 
fully  paid  for.  It  is  obvious  that  Moors  could  not  contest  the 
plaintiff's  title,  and  these  defendants  are  certsinly  in  no  better 
condition. 

This  case  is  most  clearly  distinguishable  from  those  which 
have  been  cited  as  bearing  upon  this  point.  In  HolbrookT. 
JrtMtrong,  10  Me.  81,  there  was  a  parol  agreement  to  pay  for 
the  property  in  dispute,  or  return  the  same  at  the  end  of  two 
years,  but  it  was  no  part  of  the  contract  that  the  title  should  be 
and  remain  in  the  plaintiff  during  that  period.  In  Dearborn  v. 
ZUm^r,  16  Id.  17  [88  Am.  Deo.  680],  it  was  held  that  Nascm, 
who  received  the  property,  "  having  the  alternative  to  return  or 
pay,  the  property  passed  to  him,  and  he  was  at  liberty  to  eell; " 
but  in  that  case  the  plaintiff  had  not  reserved  the  title  in  him- 
self till  payment.  In  Ba$wdl  v.  BieknaU,  17  Id.  844,  the  party 
receiving  the  article  in  dispute  verbally  agreed  to  pay  a  certain 
price  therefor  or  to  return  the  same  in  a  given  time.  "The  prop- 
erty," remarked  Weston,  0.  J.,  '*in  the  thing  delivered  passes, 
and  the  remedy  of  the  former  owner  rests  in  contract.  It  is  the 
option  conceded  to  the  party  receiving  which  produces  this  effect." 
But  the  option  in  the  present  case  was  qualified  l^  the  spedal 
agreement  that  the  titie  was  to  remain  in  the  plaiiitiff  till  pay- 
ment. In  Ferkma  v.  Dauglaa,  20  Id.  817,  the  written  promise 
was  to  return  the  chattel  or  to  pay  therefor,  and  nothing  more. 
"Such  a  contract,"  says  Shepley,  J.,  **  does  not  reserve  to  the 
seller  any  right  in  the  property  for  the  security  of  the  purchase 
money."  But  here  that  right  was  reserved  in  most  clear  and 
explicit  terms.  In  SauihtDick  v.  Smithy  29  Id.  228,  there  wem 
notes  given  for  the  hides,  and  a  further  agreement  to  return  the 
leather  made  from  the  same,  if  the  notes  should  not  be  paid  at 
maturity,  and  the  proceeds  to  be  applied  to  their  payment,  but 
no  language  is  found  in  the  contract  by  which  the  plaintiff  re- 
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maj  ownenhip  in  the  property  deliTeced;  if  tbeie  had 
been,  the  decision  wonld  have  been  otherwise. 

3.  The  plaintiff  had  the  right  of  immediate  possession  for  the 
summer,  which  is  the  season  for  hauling  slate.  His  contract 
with  the  defendants  described  them  as  his,  but  in  the  possession 
of  his  servant.  The  sale  being  conditional — that  no  title  shall 
pass  till  the  Tendoe  shall  pay  the  price  of  the  articles  sold  and 
deliyered — ^the  vendor,  if  goilty  of  no  laches,  may  reclaim  the 
pEoperfy,  even  from  a  yendee  in  good  faith  and  without  notice: 
Coggitt  t.  New  Haven  JRailroad  Compamy^  8  On^,  646.  The 
chattel  in  such  case  is  in  the  constmctive  pooooosion  of  theadler, 
and  an  action  may  be  maintained  without  a  demand,  in  case  of 
a  conversion  l^  the  purchaser:  HiU  ▼.  Freeman^  8  Cush.  267. 

4.  Moors  had  no  authority  to  lease,  either  express  or  implied; 
and  that  the  defendants  so  regarded  it,  is  apparent  from  their 
telegraphic  dispatch  requesting  leare  to  lease  the  horses  to  Fiske 
&Dale. 

6.  The  defendants  hired  the  horses  to  be  used  in  their  employ, 
and  ihqr  had  no  right  to  transfer  their  control  and  use.  The 
contract  was  specific— to  be  used  by  them. 

The  evidence  offered  was  immaterial.  The  liabiUtj  of  the 
defendants  arose  when,  by  their  consent,  Fiske  ft  Dale  assumed 
the  control  of  the  horses  leased  to  them.  That  act  was  a  con* 
version,  if  the  plaintiff  deemed  it  expedient  so  to  regard  it. 
Whether  thqr  were  afterwards  lost  by  carelessness  or  not  is  an 
inquiry  of  no  concern  to  the  plaintiff.  The  risk  was  henceforth 
on  the  defdiudants. 

Defendants  defaulted. 

Tsmor,  0.  J.,  and  Bsoi,  Haxbiwai,  Ocvmo,  and  OooiMniow» 
vJ.,  concurred. 

BuLiB  n  Qtxnjjn  or  Ooitvbiisioh  iv  Hi  Usxs  BAn.Bi>  PBomirr  loa 
OxHKB  PuBVOSBB,  OT  in  ft  different  manner  from  that  designated  in  the  ooa* 
tnMt  ol  bailment,  and  trover  ia  maintainable  therefor:  OhHtm  v.  ffbcMft,  8 
Am.  Deo,  740;  De  ToUenere  v.  Fuller,  12  Id.  618,  and  extensive  note  thereto 
619-023,  on  liabilify  of  bailee  for  misnaer,  and  treating  therein  of  miioaer  aa 
oon^enion;  Sw^  v.  MomUjf^  33  Id.  197,  and  note  199;  Hart  v.  Skimer,  42 
Id.  600;  WkUloek  v.  Heeard,  48  Id.  73;  Woodman  v.  HtMnnrd,  67  Id.  310| 
and  replevin  may  be  maintained;  JBmenon  v.  Fiak,  19  Id.  206.  Bailee's  poa- 
session  is  the  baUor's:  PMlip$  ▼.  ffarrisB,  Id.  166. 

Baxlmm  has  Ko  Bight  to  Ivrausr  Baojcd  Psopxbst  to  AvoTHiai 
Agnew  v.  Joknaon,  62  Am.  Deo.  303. 

J>tgnstcnon  varmax  hAiunmt  axd  Oonamnux.  Baus  Brpmi  ▼• 
O^ot^,  68  Am.  Deo.  767. 
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nunm  OF  OBimu,  bt  Wmaa  Omov  n  Omm  10 
«ith«r  to  reiofii  or  pa j  lor  tho  aune  by  a  oerlidn  day»  ii  a  valid  aJa.  aad 
Twtotlieproportylathotruafwedt  ButwM  t>  AVfcitf ,  »g  Anu  Dae.  afl8> 

Iv  ComoawmAL  8aijb»  Trui  to  Goom  Sold  Bnuivs  ui  Vbrmk  ontfl 
tha  parlormanoa  of  tha  oooditioiis  Saa  nofea  to  licmU  ▼•  HmrriB,  iO  Am.  Uaa. 
91t  Bote  T.  Aory,  44  U.  121»  and  oaMa  dted  la  nota  to  ■ama  124|  .^aqr  t. 
/)iiMfy,a2Id.86l^aiidiiofcaM8L  In  LmetUtt  r.  Tmpmmmd.  49  M.  728,  Hfa 
hald  that  a  oonditioiial  lala  pa«ca  tha  titia  to  tha  ▼andac^  iHth  a  iinw  iattun 
to  tha  Teodor  ol  a  right  to  raporohaaa  tha  jwoparly  at  a  fizad  prioa  and  i^aal- 
fiad  tima.  Snoh  a  tala  ia  ahaofaita  whata  tha  Tandae^  during  tha  tima  te 
paynMnt^  haa  dJiaMad  hinialf  from  paifotniiig  tha  oomlitlon  hy  Mliali»> 
tiiJly  it^uriag  tha  ahattili  Aqr  ▼•  AoaqMO^  M  UL  187,  Md  wita  168. 

TBI  TKOQUfAL  CMMB  WAM  ORBD  is  Bmi/ffm  T.  JTold^  71  Miw  MB^  to  tha 
fa*  point  is  tha  qrOabMb 
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BbBBT  V.  GHCPFDf. 

[10  kaxslamd,  ar.] 

sr  Gbhdrob  ntov  Dkboob  ow  PBOimeoET  Non  ov  TteBP  Pnii 
Mm  nr  PATitsn  ow  Aooouirr  Dmt  son  iror  BsxivoxraBR  Ouuvak 
OLAiMt  ualaM  than  is  an  egprwi  agreeoMnt  to  leoeivt  tho  nofea  m  pagr* 
Bflut  Mid  nin  the  rUk  of  tto  being  paid. 

RvoBAL  OF  LfSTBironov  nr  Aiitbrnatitb  d  Riobv,  whmk  ono  of  tho 
oltonofttiTM  it  cRODOoiu,  Although  tho  othor  in*y  bo  oorrooi. 

iMKEUonoH  IS  Bbbohiouii  whon  tho  jwy  U  inotraotod  that  if  tho  orvditor 
reoeiTod  a  note  "  in  oettlomont  for  or  in  payment  of  the  aoooont  ouod 
on,*  tho  debtor  vie  entitled  to  a  oredit  for  the  amount  ol  tho  note,  al^ 
though  tho  maker  and  iiret  indoner  beoame  applioanto  for  tho  benefit  of 
tho  inaolTont  laws  and  wore  finally  diochaiged. 

AnBUMPiuT  on  an  open  aooonnt,  commencing  May  8,  1846, 
lad  ending  October  10, 1846.  On  May  8, 1845,  the  defendant, 
for  the  amonnt  of  a  bill  of  goods  that  day  purchased  of  the 
phintifh,  deliTered  to  them  his  own  note  and  certain  collateral 
leenrities,  and  on  July  S7,  1846,  delivered  to  them  a  note  of 
James  B.  Brooks  to  himself,  indorsed  by  William  B.  Brooks, 
both  of  whom  were  subsequently  discharged  under  the  insolvent 
laws.  The  court  refused  to  give  the  instruction  asked  by  the 
defendant,  and  the  verdict  and  judgment  being  against  him,  he 
qypealed.    The  other  fiicts  are  stated  in  the  opinion. 

Samuel  JST.  Berry  and  Thomas  O.  PraU,  for  the  appellant. 

B.  B.  B.  Chew,  8.  B.  Banoe,  and  O.  0.  Hagmder,  for  the 
ippcilloso. 

Bj  Gout,  EooLBnoH,  J.  This  appeal  has  been  taken  for  the 
pQzpose  of  reveraing  the  judgment  below,  upon  the  ground 
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that  the  court  erred  in  ref osing  to  give  the  following  instroc- 
tion,  at  the  instance  of  the  defendant:  ''That  if  the  juiy  find, 
from  the  evidence  in  this  cause,  that  the  plaintiffs  accepted  or 
received  the  note  of  said  James  B.  Brooks  in  settlement  for  or 
in  payment  of  said  account  sued  on,  that  then  the  said  defend- 
ant is  entitled  to  a  credit  for  the  amount  thereof,  although  the 
drawer  and  first  indorser  were  applicants  for  the  benefit  of  the 
insolyent  laws,  the  first  on  the  ninth  day  of  November,  1847,  and 
the  latter  on  the  thirty-first  of  December,  1846,  after  the  said 
note  matured,  and  obtained  final  discharges." 

It  is  not  at  all  necessaiy  to  decide  whether  there  is  or  is 
not  sufficient  evidence  to  sustain  the  position  set  forth  in  the 
prayer,  because  there  was  no  error  in  refusing  it,  no  matter 
how  strong  the  proof  may  be.  The  legal  proposition  asserted 
is,  that  if  the  jury  believe  the  plaintiffs  either  accepted  or  re- 
ceived the  note  of  Brooks,  either  in  settlement  for  or  in  pay- 
ment of  said  account  sued  on,  then  the  defendant  is  entitled  to 
a  credit  for  the  amount  of  the  note,  notwithstanding  the  sub- 
sequent insolvency  of  the  maker  and  first  indorser.  The  alter- 
native form  of  the  prayer  clearly  assumes  it  to  be  sufficient  to 
discharge  the  defendant  from  responsibilily  on  the  account  to 
the  amount  of  Brooks's  note,  provided  the  jury  should  bdievo 
the  plaintiffs  received  the  note  in  payment  of  the  account. 
Now,  suppose  the  evidence  shows,  beyond  doubt,  that  the 
plaintiffs  did  so  receive  it,  would  that  exonerate  the  defendant, 
to  the  extent  of  the  note,  from  his  original  liability  upon  the 
account,  notwithstanding  the  insolvency  of  the  parties,  upon 
the  note?  It  surely  would  not,  if  the  deoisions  in  Olenn  v. 
Smith,  2  Gill  A;  J.  498  [20  Am.  Deo.  452],  Crawford  v.  Beny^ 
6  Id.  71,  72,  and  Taies  v.  Donaldson,  6  Md.  896  [61  Am.  Deo. 
888J,  are  to  be  considered  as  good  law.  In  the  first  of  those 
oases  it  will  be  seen  that  at  the  foot  of  an  account  is  the  fol- 
lowing receipt:  ''Received  of  Mrs.  Ann  Haslett,  executrix  of 
William  W.  Haslett,  two  promissory  notes,  signed  by  hersell 
and  indorsed  by  John  W.  Glenn  &  Oo.,  in  payment  of  the 
above  account."  And  yet,  on  page  612,  we  find  the  court, 
whQst  speaking  of  this  receipt,  saying:  **  To  give  to  the  accept- 
ance of  a  note  the  effect  of  an  absolute  payment  or  extinguish- 
ment  of  a  debt,  a  contract  that  it  should  be  so  must  be  shown; 
an  express  agreement  to  receive  it  as  payment  and  to  run  the 
risk  of  its  being  paid,  which  is  not  sufficiently  done  by  the  re- 
ceipt in  this  case  to  justify  us' in  saying  that  the  claims  of  John 
Heslip  against  the  estate  of  William  Haslett  was  extinguished 
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bf  hiB  aeoeptonoe  of  Ann  Haslett's  notes. "  Prior  to  this  remark 
CSdef  Jnstice  Bnchanan  has  referred  to  aerend  oaaea  ahowing 
that  an  aoknowledgment  of  having  accepted  or  received  a  note 
in  payment  of  a  prior  indebtedness  will  not  eztingmsh  the  prior 
ekdm,  unless  such  aooepting  or  reoeiring  is  under  an  agreement 
to  take  the  note  as  payment,  and  to  run  the  risk  of  its  being 
paid.  In  one  of  those  cases,  Putnam  t.  Lmms,  8  Johns.  389, 
the  plaintiff,  having  a  claim  against  the  estate  of  the  defendant's 
intestate,  received  the  defendant's  note  for  the  amount  and  gave 
him  a  receipt  in  these  terms:  ^'BeoeiTed  of  Qeoige  B.  Lewis 
fifty-three  dollazs  and  ninety-six  cents,  it  being  in  full  of  all 
demands  which  I  have  against  the  estate  of  Eller  Lewis,  de* 
ceased."  And  although  the  note  was  not  mentioned  in  the  re» 
ceipt,  and  therefore  might  seem  to  be  treated  as  money,  still  it 
was  decided  that  the  note  did  not  extinguish  the  debt. 

In  Crawford  t.  Berry,  6  Gill  ft  J.  71,  72,  the  court  say:  '*  If 
tiie  appellee  sold  the  oxen  to  the  appellant,  and  received  the 
single  bill  of  Magmder  on  that  account,  vrithout  an  agreement 
to  receive  it  as  payment  for  the  oxen,  and  to  run  the  risk  of  its 
being  paid  or  not,  it  iras  not  an  extinguishment  of  the  debt 
due  for  the  oxen,  which  continued  liable  to  be  enforced  if  the 
assigned  bill,  without  laches  on  the  part  of  the  appellee,  should 
not  be  paid." 

In  Tain  v.  DanaUmm^  6  Md.  896  [61  Am.  Deo.  288],  it  is 
and:  ''The  principle  is  well  settled  that  the  acceptance  of  a 
securily  or  undertaking  of  equal  degree  does  not  extinguish  the 
fonner  debt,  unless  it  be  received  in  satisfaction,  or  be  intended 
as  an  abandonment  of  the  remedy  on  the  first  contract." 

If  any  legal  principle  can  be  well  settled  by  repeated  uniform 
decisions,  the  cases  which  have  been  ref eired  to  must  be  suffi- 
cient to  show  that  where  an  account  is  due,  and  the  creditor  re- 
ceives from  his  debtor  a  promissoiy  note  "  in  payment  of  the 
account,"  giving  a  receipt  in  those  terms,  the  note  is  not  a 
aatiafaetion  or  extinguishment  of  the  origioal  claim  unless  there 
be  evidence,  in  addition  to  the  receipt,  for  the  purpose  of  prov- 
ing an  agreement  that  the  creditor  was  to  receive  the  note  as 
payment,  and  to  run  the  risk  of  its  being  paid.  The  prayer 
before  us  is  not  oonsistent  with  the  principle  above  stated. 
Had  it  been  granted  in  its  altenative  form,  one  of  those  alterna- 
tives would  have  instructed  the  juiy  that  if  they  should  find 
the  plaintifis  received  Brooks's  note  in  payment  of  the  account 
sued  upon,  then  the  defendant  is  entitied  to  a  credit  for  the 
SBMNat  of  the  note,  although  after  its  maturity  the  maker  and 
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first  iudorser  became  applicants  for  the  insolYent  laws,  and  were 
finally  discharged  as  such. 

The  proposition  submitted  in  the  prayer  is  not  that  if  the 
jury  believed  the  note  was  received  in  payment,  although  the 
maker  and  first  indorser  might  afterwards  become  insolvent, 
then  the  defendant  is  entitled  to  a  credit  for  the  note,  but  that 
if  the  note  was  received  in  payment,  then  it  should  be  a  oredii 
for  the  defendant,  although  the  parties  mentioned  did  after* 
wards  become  insolvent. 

It  is  unnecessary  to  decide  whether  the  instruction  is  right  or 
not  in  regard  to  the  note  having  been  accepted  or  received  in 
settlement  for  the  account,  because  even  if  the  view  of  the  de- 
fendant in  that  respect  is  correct,  still,  as  the  other  alternative 
of  the  prayer  is  erroneous,  the  court  were  right  in  zefosing  it» 
The  judgment  will  therefore  be  affirmed. 

Judgment  affirmed.  • 

KBoonABLB  Papkb  Gnruf  nr  Lrsn  or  PBa>Ezi8iDio  Dsn,  whhv  Dni> 
OHABGi:  See  Bona  v.SnUth,  64  Am.  Deo.  290;  ffaieh  v.  Banmw,  66 Id.  00| 
Baktm  ▼.  Wood^  58  Id.  604,  and  other  eases  in  this  series  died  in  the  notes 
thereto.  In  order  to  extinguish  the  original  obligation,  there  most  be  sa 
express  agreement  to  reoeive  it  in  aatisfaotion  of ,  or  aa  intent  to  absadon 
the  remedy  on,  the  original  obligation:  BaUimore  4b  Ohio  A  R,  Co,  v.  O^reen, 
25  Md.  105;  Haines  r.  Ptaree,  41  Id.  231;  and  if  a  person  reoelTes  the  note 
of  a  third  person  with  an  express  agreement  to  reoeive  it  afaeolntely  as  pay- 
ment of  another's  debt,  and  to  ran  the  risk  of  its  being  paid,  the  origtaal 
debt  will  thereby  be  extingoished:  ffoope$  v.  Stradmrffer^  87  Id*  401 1  bat 
the  taking  from  the  same  party  of  a  seonrity  of  no  higher  grade  or  dignity 
does  not  work  an  extinguishment  or  amonnt  to  a  payment,  bat  laavea 
the  original  obligation  in  fall  foroe,  the  oreditor  being  at  liberty  to  warn 
either  on  the  original  or  on  the  snbstitated  obligation:  Hopkin$  v.  Boyd^ 
11  Id.  118;  and  a  ehaige  to  the  jary  which  implies  that,  as  matter  of  law. 
the  reoeipt  of  a  note  in  payment  of  a  debt  is  per  m  an  absolate  satisfantiiia 
thereof  is  emmeoas:  In  re  Hmni,  1  Flipp.  467;  S.  0.,  18  Kat  Bank.  Bij^ 
460;  and  in  all  the  foregoing  oases,  other  than  those  from  the  AmerioHi 
Dedsions,  the  principal  case  is  cited. 
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[10  lUMnjoa^  96.3 

Prbumftiok  n  twlt  Makkb  oy  PBOMiaaQBT  Hon  Bmrai  iv  Puoi 
WHSBi  Non  m  Datxd,  when  no  other  place  is  designated  as  that  d 
its  negotiation  and  payment;  but  this  presumption  oiay  be  owoome  hj 
proof  that  the  maker  residee  elsewhere  and  the  holder  was  aware  of  his 
place  of  residence. 

DnfAVD  or  Patumt  ahd  Paonuf  ov  Pbomibbokt  Kon  mm  n  Wjm 
4V  RaoDtaum  oa  Plaoi  op  BoBonn  ov  Maxbb»  iaoidar  to 
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IndorMr;  ImtwliflnTMidenoettDd  pboeof  boiliiaM  aMWikiiowBaad  «b- 
Boi  be  iMunied  bj  reaaooable  inquiry,  demand  and  pratert  at  th»  plaoe  al 
ivbioh  the  note  is  dated  ia  mffieienl 


AiMUMPtuT  by  the  appellees  against  theappellant  npon  apioiii* 
IsBcny  note  made  hy  one  Oeoige  CalTert,  dated  '*  Baltunove, 
Febmaiy  16, 1854/'  and  payable  six  months  after  date  to  the 
order  of  the  defendant^  and  indorsed  by  him  to  the  appellees. 
Ihe  other  facts  are  stated  in  the  opinion. 

Danid  O.  Digger  and  John  M.  8.  ffatitm,  for  the  appellant. 

O.  C7.  Magruder^  lor  the  appellees. 

By  Oonrt,  Jjm  Gtauxn,  O.  J.  This  iras  an  aetion  institated  bj 
the  appellees  against  the  appellant  as  indorser  of  a  promiasoiy 
note  made  by  Gteorge  Calyert,  dated  Baltimore,  sixteenth  erf 
Febmaiy,  1864,  and  payable  six  months  after  date.  The  de* 
fendant  pleaded  the  general  issue.  The  note  matured  on  the 
nineteenth  of  August,  1864,  and  was  placed  in  the  hands  of  a 
notaiy  to  demand  payment.  Ihe  record  states  that  the  notary, 
baling  ascertained  that  the  maker  of  the  note  had  no  residence 
in  the  dly  of  Baltimore,  and  no  place  of  business  there,  and 
being  unable  to  ascertain  where  he  resided,  went  to  the  post- 
office,  exchange,  and  court-house,  in  the  city  of  Baltimore,  and 
inquired  for  the  residence  of  the  maker,  and  for  the  rendenee 
and  post-oflBlce  of  the  appellant,  and  not  being  able  to  ascertain 
the  residence  or  post-oflBlce  of  either  of  said  parties,  protested 
the  note  for  non-payment.  A  notice  of  protest  was,  on  the 
flame  day,  directed  to  the  appellant  at  Baltimore,  and  put  in 
the  post-office  of  that  place.  There  was  no  question  made  at 
the  trial  as  to  the  making  and  indorsement  of  the  note.  The 
defendant  gaye  evidence  that  for  the  last  forty  years  he  has 
resided  near  Upper  Marlborough,  Prince  Gkorge's  county,  and 
that  his  post-office  during  all  that  time  has  been  at  the  la8t*men« 
tioned  place.  He  also  gave  in  CTidence  that  for  the  last  thirty 
years  he  has  had  extensiye  business  transactions  in  the  city  of 
Baltimore,  both  with  commission  houses  and  banking  institu- 
tions, and  that  the  notaiy  could  have  easily  ascertained  his 
post-office  and  residence  had  he  made  inquiries  at  the  said 
banking  institutions  and  commission  houses.  Upon  the  whole 
of  the  evidence  the  defendant  prayed  the  court  to  instruct  the 
]my  that  there  was  no  sufficient  evidence  of  notice  to  bind  the 
bdorser  in  this  action,  and  that  the  said  notarial  protest,  so  as 
iforesaid  offered  in  evidence,  was  insufficient  for  that  purpose; 
hot  the  court  overruled  the  prayer  of  the  defendant's  counsel^ 
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ftnd  permitted  the  said  notarial  protest  to  go  to  the  jnry,  noi« 
withstanding  the  evidenoe  of  the  defendant,  as  sufficient  e^i- 
denoe  to  bind  the  def endant»  provided  thej  should  find  that  the 
said  defendant  indorsed  said  note  after  it  was  signed  by  the 
drawer.    To  which  opinion  the  appellant  excepted. 

It  is  the  correctness  of  this  ruling  of  the  circuit  court  that  is 
now  before  us  for  review.  The  question  presented  by  the  pxsjer 
of  the  defendant  is  simply  this:  What  kind  of  notice  is  required 
to  bind  an  indorser  who  indorses  a  promissory  note  dated  at  a 
place  different  from  the  county  of  his  residence,  and  other  than 
that  of  the  maker?  The  proof  in  the  cause  shows  the  note  was 
dated  Baltimore,  and  that  both  the  maker  and  indotser  re> 
sided  in  Prince  George's  county  in  this  state.  The  notary  went 
to  the  court-house,  exchange,  and  post-office — ^having  ascer- 
tained that  the  maker  of  said  promissory  note  had  no  residence 
or  place  of  business  in  the  city — and  "  could  &ad  no  pcnson  at 
either  of  said  places  who  would  pay  the  same  for  honor  or  on  a^ 
count  of  the  mieJcer  of  said  note."  He  protested  the  note  for  non* 
payment,  and  "  addressed  written  notices  to  the  said  indoraen 
of  the  said  promissory  note,  and  informed  them  that  it  had  not 
been  paid,  payment,  therefore,  having  been  demanded  and  re- 
fused,  and  that  they  would  be  held  responsible  for  the  payment 
thereof.''  The  notice  for  the  appellant  was  addressed  to  him  at 
Baltimore  and  put  in  the  post-office,  the  notary  **  having  made 
diligent  inquiry  at  the  court-house,  post-office,  and  exchange, 
and  not  being  able  to  find  any  person  at  any  of  said  plaoes  who 
could  inform  him  where  the  indorser  [the  appellant]  reeided» 
or  of  the  post-office  nearest  to  his  residence/' 

There  is  no  evidence  in  the  record  of  any  custom  eristing  in 
the  city  of  Baltimore  in  regard  to  the  usual  mode  of  making 
demand  and  giving  notice  of  non-pajrment,  and  therefore  thia 
ease  must  be  determined  on  the  generaHy  recognised  principles 
of  commercial  law  applicable  to  negotiable  paper.  What  are 
these  principles?  It  may  be  stated,  as  one  of  universal  appli- 
cation, that  when  a  note  is  dated  at  a  particular  pkce,  and  no 
other  place  designated  as  that  of  its  negotiation  and  payment, 
"  the  presumption  is,"  says  Chancellor  Kent,  "  that  the  maker 
resides  where  the  note  is  dated,  and  that  he  contemplated  pay* 
ment  at  that  place:"  8  Kent's  Oom.  96.  '*But,"  continues  he, 
*'  it  is  presumption  only,  and  if  the  maker  resides  elsewhere 
within  the  state  where  the  note  falls  due,  and  that  be  known  to 
the  holder,  demand  must  be  made  at  the  maker's  place  of  resi- 
dence" or  place  of  business.    This  principle  is  recognised  and 
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adopted  in  KaOor  t.  Bowie,  8  Md.  SM,  257,  and  is  oondnnftt  of' 
the  csae  now  before  ne.  The  note  was  dated  Baltimore,  and 
ttie  preramption  was,  therefore,  that  it  was  there  payable;  and 
although  tlds  presoinption  is  not  so  absolate  as  to  pretent  oon* 
tadkstion,  yet,  in  this  case,  no  eTidenoe  was  addnoed  on  the 
part  of  the  defendant  to  show  that  the  ''holder"  of  the  note 
was  aware  that  the  maker  and  indoxser  did  not  reside  in  the  city 
of  Baltimore.  As  to  diligence  and  thoronghness  of  inqnizy ,  the 
notary  says  he  made  diligent  inquiry,  bat  conld  not  find  anj 
one  to  give  him  information  of  the  residence  of  the  parties.  It 
may  not  be  giatnitoas  to  remark  that  when  persons  gire  and  in- 
dorse notes,  they  should  take  care  to  see  they  proiide  for  the 
place  of  demand  and  of  notice  to  the  indorsers.  By  omitting  fliis 
pieeaation,  and  in  the  absence  of  the  knowledge  of  the  holder 
to  be  shown  in  proof,  the  place  of  the  date  of  the  note  is  to  be 
tdcen  as  the  place  of  residence  of  the  maker  and  indorser:  See 
the  ease  of  Bank  (fOolumbia  t.  JKUiuQh,  1  Ear.  ft  Q.  248. 
Judgment  afirmed.  ^^^^ 

DiMAVD  OH  Note  at  Plaob  wbxri  It  d  Datkd  is  nol  tmfMtmt  if  the  vm- 
Idenoe  of  the  maker  Is  known:  Taylor  ▼.  Sniffd&t^  46  Am.  Deo.  467,  and  omos 
afeed  in  the  note;  bat  where  no  pertioaler  piece  Si  deriffsited  as  that  of  nego- 
tiition  and  payment,  the  preeomption  ia  that  the  maker  rorideo  at  the  plaoa 
where  the  note  is  dated,  hat  this  preeamption  may  be  rebutted  by  proof  that 
iheholderknewoftheplaoeofresidenoe of  the  maker:  SManY,  W€t$himgUm*9 
Adm'n,  17  Md.  879}  see  also  ^toytor  ▼.  BaU,  24  Id.  197|  and  the  diligenoe 
required  of  the  holder  in  seeking  for  the  plaoe  of  reeidenoe  of  the  maker 
moald  be  aaoh  as  business  men  ordinarily  emptoy  when  their  interests  de- 
pond  on  obtaining  oorreot  information«and  he  mnstaot  in  good  faith,  and  not 
«ife credit  to doabtfol  information:  WhiindgeT.  Rider,  22  Id.  650;  and  if  ha 
hss  used  reasonable  diligence,  a  mistake  as  to  the  reeidenoe  or  nessest  posV 
office  of  the  maker  and  indorser  doee  not  deprire  him  of  his  remedy:  Mooft 
Y.  iTordecutie,  11  Id.  400,  the  principal  case  behoig  cited  in  the  abora  Mary* 

iiBd 


BucocsT  V.  Snouffeb. 

rtoPKBTT  OF  APFuoAirr  io«  Bimrrr  of  Ivsoltxht  Law  n  nr  Ouaioiyr  ov 
Law  for  the  benefit  of  the  ereditors»  and  while  in  such  cnstody  can- 
not be  distrained  for  renl 

DntAHD  loa  Bbht  is  hot  pia  8b  Lixw  oh  €k>ODa  o»  Liasd  Pamnxa 
but  becomes  a  lisa  only  afterthe  right  of  distress  has  been  exenised. 

DmAXD  foa  Bmr  Dua  at  Tmi  ov  ApruoATioir  tea  DuoBABea  mroaa 
ImoLTBHT  Law»  accompanied  by  a  subeeqnent  distrsss,  dose  not  follow 
the  property  as  an  incambranceorlien  into  the  hands  of  the  tmstss^  na* 
dsr  the  ICaiyland  act  of  1805,  whan  then  is  ao  levy  of  Jkri/mbkm  prioi 
to  the  application. 

aa.  pno.  Tokun-a 
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Ihboltsnot.  John  B.  Snouffer,  on  the  third  of  August,  1862, 
petitioned  for  the  benefit  of  the  insolvent  laws,  and  A.  F. 
Snouffer,  having  been  duly  appointed  his  trustee,  was  ordered  hy 
the  circuit  court  to  sell  the  insolvent's  property,  consisting  of 
growing  com  and  wheat  in  the  straw,8ituated  on  the  farm  rented 
by  the  insolvent  from  Charles  0.  Tucker ;  and  the  trustee  accord- 
ingly duly  sold  the  same  to  Miller  &  Snouffer  on  August  80, 
1852,  but  none  of  the  property  was  removed  from  the  farm,  or 
from  the  possession  of  the  trustee.  On  the  first  of  September, 
1852,  Tucker  seized  the  same  property  under  a  warrant  of  dis- 
tress for  a  year's  rent  of  the  farm,  due  July  1, 1862,  and  sold  the 
same  to  pay  the  rent  while  it  was  yet  in  the  possession  of  the 
trustee.  In  his  account  the  trustee  claimed  a  deduction  from 
the  amount  of  the  assets  that  came  into  his  hands,  the  amount 
of  the  property  thus  sold  by  Tucker,  and  also  his  costs  and  ex- 
penses. Buckey,  a  creditor  of  the  insolvent,  resisted  the  daim, 
on  the  ground  that  the  sale  by  Tucker  was  illegal.  The  case 
was  referred  by  agreement  to  a  special  auditor,  who  reported 
two  accounts.  No.  1  disallowing  the  trustee's  daim,  and  No.  i 
allowing  it,  the  latter  of  which  audits  the  court  ratified,  and 
Buckey  appealed. 

Joseph  M.  Palmer^  for  the  appellant. 

B.  H.  MdrshaUf  for  the  appellee. 

By  Oourt,  Tuck,  J.  Whatever  may  be  the  law  elsewhere,  in 
this  state  when  a  debtor  applied  for  the  benefit  of  the  insolvent 
laws  under  the  act  of  1805,  c.  110,  and  its  supplements,  hia 
property  came  under  the  custody  of  the  law,  for  the  benefit  of 
his  creditors:  Alexander  v.  Okilselin,  5  Gill,  138;  Walers  v. 
DoMhiell^  1  Md.  455.  And  it  being  well  settled  that  goods  in 
the  custody  of  the  law  are  not  liable  to  be  distrained,  it  follows 
that  the  distress  relied  upon  by  the  appellee  cannot  be  sustained, 
the  property  at  the  time  having  been  beyond  its  reach. 

That  a  daim  for  rent  is  of  peculiar  character,  and  may  be 
recovered  in  full,  when  other  creditors  of  the  tenant  will  be 
allowed  a  dividend  only  of  his  estate,  cannot  be  denied.  But 
we  do  not  understand  this  to  be  in  consequence  of  the  rent  being 
per  se  a  lien  on  goods  found  on  the  premises.  It  is  because  the 
law  aUows  the  landlord  to  collect  his  rent  by  seizing  the  prop- 
erty as  a  pledge,  to  be  dealt  with  according  to  its  requirements. 
That  it  binds  as  a  lien  only  when  this  legal  right  of  distress  has 
been  exerdsed  is  conceded  by  the  appellee's  argument,  and  the 
eases  referred  to  show  this  to  be  the  law:  Eden,  304;  Bouvier*t 
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Bao.  Abr.  695.  In  England  the  doctrine  in  cases  of  bank* 
raptcj  is  different  from  the  law  in  this  state  in  cases  under  tht 
insolvent  system.  Acco»ling  to  their  decisions,  the  landlord  is 
allowed  a  preference,  although  he  distrains  after  the  bankruptcy; 
bat  it  is  upon  the  ground  that  the  proceedings  do  not  place  the 
property  in  cuModia  legia^  as  we  hold  the  acts  of  insolvency  to 
do  here.  It  follows,  therefore,  that  if  we  are  right  in  saying 
that  under  our  acts  of  assembly  the  insolvent's  estate  is  placed 
in  the  hands  of  the  law,  the  reason  of  the  English  rule  is  against 
allowing  the  appellee  a  preference:  Bule  as  to  Landlords,  F; 
Anonymous^  1  Atk.  102;  Ex  parte  De9charmeB,  Id.  103;  Ik  parU 
Plummer,  Id.  103;  Ex  parte  Orove,  Id.  104. 

The  legislation  upon  the  subject  indicates  that  Inent  was  neve» 
considered  as  possessing  the  attributes  of  a  lien.  If  so,  why 
was  it  declared  by  the  statute  of  Anne  that  sheriffs  levying  exe- 
cutions should  satisfy  one  year's  rent  ?  If  rent  was  a  lien  before 
flie  statute,  the  property  passed  to  the  sheriff  incumbered  with 
the  landlord's  claim;  and  the  plaintiff  in  the  execution  could 
have  had  satisfaction  only  after  {Mtyment  of  the  rent.  Again^ 
by  our  act  of  1836,  o.  192,  such  demands,  under  certain  limita* 
tions,  are  allowed  priority  in  the  administration  of  decedentsT 
estates  without  a  distress.  Surely,  this  act  would  not  have  been 
passed  if  it  had  been  supposed  that  rent  was  already  a  lien  or 
incumbrance.  The  act  of  1826,  c.  266,  does  not,  as  we  think,  sup- 
port  the  appellee's  claim.  It  relates  to  removals  of  property 
"  l^  the  tenant,  or  by  his  order  and  direction,"  declaring  cer- 
tain removals  to  be  clandestine,  and  does  not  in  terms  or  l^ 
intendment  affect  titles  acquired  by  insolvent  trustees. 

But  we  think  the  act  of  1805,  c.  110,  sec.  7,  is  decisive  of  the 
question.  It  gives  priority  to  judgments,  incumbrances,  and 
liens;  but  it  declares  also  that  no  process  against  the  property 
shall  have  any  effect  thereon,  **  except  writs  of  Jl,  fa*^  actually 
and  bona  fide  laid  before  the  time  of  the  application."  Whether 
a  distress  for  rent  levied  before  that  time  is  process  within  th» 
intent  of  the  act  docH  not  arise  on  this  appeal;  nor  would  such, 
a  construction  aid  the  appellee,  because  he  made  no  such  dis- 
tress. The  point  is  whether,  without  a  previous  levy,  the  de- 
mand for  rent,  due  at  the  time  of  the  application,  accompanied 
hy  a  subsequent  distress,  followed  the  property  as  an  incum- 
brance or  lien  into  the  hands  of  the  trustee.  The  design  of  the 
law  was  to  prevent  creditors  from  acquiring  liens  after  the  ap- 
plication, and  to  deny  preference  to  claims  which  had  not  be* 
9ome  liens  before.    If  a  distress  warrant  be  regarded  as  process^ 
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it  is  excluded  by  the  last  words  of  the  section,  having  been 
leyied  too  late;  and  if  rent  is  not  a  lien  or  incumbrance,  the 
present  claim  is  not  protected  by  the  previous  clause.  We  oon- 
oider  this  section  as  equivalent  to  a  denial  of  the  preference 
Asserted  on  the  part  of  the  appellee. 

We  do  not  think  that  this  view  of  the  subject  deprives  the 
landlord  of  any  peculiar  right.  The  law  has  granted  him  a 
remedy  enjoyed  by  no  other  class  of  creditors.  If  he  fails,  when 
entitled,  to  avail  himself  of  it,  he  has  no  more  reason  to  com- 
plain if  loss  results  than  has  a  judgment  creditor  who  neglects  to 
sue  out  his^.^.,  and  have  it  laid  before  his  debtor,  becomes 
mn.  insolvent  petitioner.  As  happens  in  other  cases,  the  land- 
lord here  has  lost  his  preference  by  delay,  and  we  cannot  relieve 
liim  without  disregarding  what  we  take  to  be  well-settled  prin- 
ciples of  law. 

The  order  ratifying  audit  No.  2  must  be  reversed,  and  audit 
No.  1  ratified  and  confirmed,  according  to  the  case  stated;  bat 
costs  will  not  be  allowed  in  this  court. 

Order  reversed.  

Mb.  Jusncs  Mason,  in  diflsentiiig  from  the  order  of  reveml,  while  oonoad^ 
lag  th*t  the  ixuolvent'a  property  waa  in  the  custody  of  the  law,  and  that  the 
^Ustresa,  and  all  proceedingB  under  it  were  illegal  and  void,  wae  of  the  opinion 
that  rent  doe  at  the  time  of  the  tenant's  application  for  the  benefit  of  the  in- 
«obrent  law*  oonatitated  each  a  lien  or  inoombranoe,  within  the  meaning  of 
^e  aeventh  section  of  the  act  of  1806,  as  attached  to  and  passed  with  the  in- 
solvent's property  to  his  trustee,  as  a  preferred  debt,  and  that  the  policy  of 
4he  law  invested  the  claim  for  rent  with  a  peculiar  and  superior  dignity  and 
importance;  and  inasmuch  as  this  right  to  distrain  for  rent  due  had  been  pre- 
served from  the  earliest  time,  even  superior  to  the  rif^hti  of  judgment  and 
«xecntion  creditors,  and  the  public  had  acted  upon  the  assumption  that  the 
claim  for  rent  was  a  preferred  one,  the  tenant's  mere  application  for  the  bens- 
fit  of  the  insolvent  laws  should  not  have  the  effect  of  defeating  the  claim  for 
tent,  which  has  always  been  regarded  as  resting  upon  such  high  grounds;  and 
that  while  the  landlord  has  no  longer  the  right  to  distrain  for  the  rent  due, 
•till  he  has  a  right,  by  reason  of  the  nature  of  his  claim,  after  proving  it 
against  the  insolvent's  estate  in  the  same  manner  as  any  other  creditor^  to 
liave  it  paid  in  preference  to  any  other  claim,  his  remedy  by  distress  having 
iMen  suspended  by  operation  of  law. 

Distress  fob  Rent  aftkb  Bankruftot  mat  bi  Mabb  on  the  demised 
premises,  even  after  the  messenger  is  in  possession,  but  not  after  the  goods 
liave  been  removed:  MarUn  v.  Black,  38  Am.  Dec  674. 

TnB  pbimoifal  casb  is  rbpebred  to  in  Meyen  v.  SmUk^  27  Md.  110^  In  a 
discussion  of  the  effect  of  a  distress  for  rent  that  became  dne  after  a  sale  of 
the  goods  by  the  tenant  to  a  third  party,  by  whom  a  suit  is  brought  agahitl 
the  tenant  for  damages  by  reason  of  the  distress;  and  in  Dewier  v.  Outhwa, 
Id.  S68k  in  whioh  it  U  held  that  the  goods  become  la  cicstocUa  kgk  only  upon 
the  filing  of  the  petition  in  insolvency,  and  that  any  olaim  that  had  become  * 
Sen  npon  the  goods  prior  to  the  petition  remained  thereon  while  they 
Ib  the  poeseiBion  of  the  reoeiver. 
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KoEOHLEPT  V.  Hookas  Lessee. 

110  Masvluo),  its.] 

Fool  EnDnrcx  is  Admisstblb  to  Sbow  aoadtst  Which  or  Two  Dm^ 
WEJSDAwn  JuDOMXNT  OF  JuBTiCB  OF  PsACS  WAS  BmrDKBJD>,  when  ihm 
aetioo  was  against  two,  and  it  appeared  that  the  judgment  was  ooafoweJ 
hy  "one  ot  the  defendants." 

JjSDOuvsT  or  JirffncB  or  Pbaob  upon  Ck>ifn88ioN  or  Ora  or  Two  D^- 
WKmASTB  18  Void  ae  to  the  defendant  who  did  not  oonleaa  jndgnient» 
and  a  sale  of  his  property  thereunder  conveys  no  title  to  the  pnrohaaer^ 
when  the  judgment  does  not  specify  against  which  defendant  it  was  re»- 
dered^  and  shows  that  it  was  rendered  against  one  only. 

ICabtlakd  Act  or  1831  Bsim  upon  AflSCiOTXOV  that  thmbm  n  AcruAft 
JusoMSNT  aiQainst  the  party  whose  estate  is  sought  to  be  divested;  uA 
it  is  onneoessary  for  snch  a  party  to  appear  and  resist  proeeedinge  in  tha 
eoonty  court  for  the  ratification  of  a  sale»  as  they  cannot  ereate  a  ind|^ 
mant  where  none  existed. 

BtATinaATioir,  vTmxM,  Mabtlakd  Act  or  1831,  or  Sals  rasn  Jwomekt 
n  CoNOLirsiyx  ovlt  of  the  notioa  required  to  be  given  and  of  the  maaiMr 
of  sale,  and  is  not  oondasive  as  to  the  qnestion  of  fond  or  surprise  i» 
rendering  the  judgment. 

EnranoEHT  for  a  lot  in  the  town  of  Onmberland.    The  appellee. 
haTing  shown  a  prima  facie  valid  title  to  the  lot,  the  appellant^ 
for  the  purpose  of  showing  title  ont  of  the  appellee,  introduoecll 
in  evidence  a  judgment  of  a  justice  of  the  peace  in  a  case  iiiu 
which  Bezin  Y.  Hook  and  John  L.  Hook  were  defendants,  andt 
which  showed  on  its  face  that  the  judgment  had  been  confessed  i 
by  ''  one  of  the  defendants,''  without  showing  by  whichi  one*. 
The  court  admitted  evidence,  against  the  appellant's  ob]ectio£S|' 
to  show  that  the  judgment  was  confessed  by  John  L.  Hook 
against  himself  only,  and  that  the  appellee  was  not  present  anA 
had  no  knowledge  of  it.    The  judgment  was  for  the  plaintifl^ 
and  the  defendant  appealed.    The  other  &ots  are  stated  in  tb* 
opinion. 

WiUiam  WalA,  for  the  appellant. 
Thomas  Devecmon^  for  the  appellee. 

By  Court,  Mason,  J.  It  seems  that  a  judgment  had  been  reiK 
dered  against  one  only,  without  specifying  which  of  two  def end- 
ants,  in  a  suit  before  a  justice  of  the  peace;  that  an  execution 
was  subsequently  issued  against  both,  and  the  real  estate  of  on# 
only,  namely,  the  present  appellee,  was  seized  and  sold.  The 
constable  returned  the  proceedings  to  the  county  court,  under 
the  act  of  1831,  c.  290,  and  notice  was  duly  served  upon  the 
ippellee  to  show  cause  why  the  sale  should  not  be  ratified.    Thia 
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he  did  not  do,  bat  suffered  the  sale  to  be  ratified  and  confirmed 
^thont  objection. 

Upon  this  state  of  facts,  the  appellant  prayed  the  court,  in 
substance,  to  instruct  the  joiy  that  if  they  should  find  that  the 
proceedings  upon  the  petition  for  the  ratification  of  the  sale 
vere  had,  and  that  B.  Y.  Hook  had  notice  of  such  proceedings, 
ihea  he  was  concluded  by  the  ratification,  etc.  This  instruction 
was  refused,  and  hence  flie  appeal. 

If  the  judgment  in  question  was  absolutely  void,  it  could  nob 

«of  course  bind  the  appellee;  but  if  it  was  not  void  ab  vntio,  it 

-•vweuld  certainly  have  been  competent  for  the  defendant  against 

-M^hom  it  was  not  rendered  to  show  that  fact  by  parol  evidence, 

r^ms  the  judgment  discloses  upon  its  face  that  it  was  xendared 

only  against  one.    In  either  case,  it  would  appear  that  there  was 

u.  no  judgment  in  fact  sgainst  the  appellee*    The  question,  then, 

*  'which  arises  is,  whether  the  proceedings  in  the  county  court  for 

V  the  ratification  of  the  sale,  in  which  ratification  the  appellee  is 

«  supposed  to  have  acquiesced,  could  have  the  effect,  not  to  make 

xifldid  a  defective  or  voidable  judgment,  but  to  create  a  judgment 

where  none  existed  before. 

The  act  of  1831  rests  throughout  upon  the  assumption  that 
there  must  be  an  actual  judgment  against  the  party,  though  it  be 
•even  voidable  for  inherent  or  patent  defects,  in  order  to  base  a 
()roceeding  by  which  he  is  to  be  divested  of  his  real  estate.  The 
«eoond  section  says  "  any  judgment  rendered  by  a  justice  of  the 
peace  "  will  authorize  the  sale  of  the  real  estate  of  the  defendant, 
<eto.  Under  the  third  section,  which  authorises  the  court  to 
-<<  examine  into  any  aUegations  of  fraud  or  surprise  as  to  the  ob- 
taining and  rendering  of  the  judgment  under  which  said  sale 
4Bhall  have  been  made,  and  if  said  court  shall  deem  the  judgment 
aforesaid  to  have  been  obtained  or  had  by  fraud  or  surprise,  it 
«hall  vacate  and  annul  the  same,"  it  is  supposed  that  any  objec- 
tion to  the  sale  was  inquirable  into  by  the  court  and  concluded 
by  the  ratification.  This  position  is  not  correct.  The  alleged 
judgment  never  having  had  any  existence,  or  being  absolutely 
void  as  against  the  present  appellee,  all  the  proceedings  under 
it  were  coram  non,  and  therefore  also  void,  and  it  was  not  neces- 
€axy  for  the  defendant,  though  he  had  notice,  to  appear  and 
zesist  them.  The  basis  of  the  whole  proceeding  being  absent, 
«amely,  a  judgment  prima/acie  valid  at  least,  it  was  not  in  the 
ipower  of  the  court  to  supply  this  vital  omission,  by  any  action 
it  might  have  taken  in  the  matter,  without  the  positive  assent  of 
the  defendant. 
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The  only  office  of  the  court  was  to  inquiie  whether  the  judg- 
ment had  been  **  obtained  or  had  by  fraud  or  surprise/'  Surely , 
under  this  authority,  it  was  not  competent  for  the  court  to  create 
a  judgment  where  none  existed,  or  to  make  a  good  and  Talid 
judgment  out  of  one  absolutely  void  upon  its  face. 

It  will  be  observed  further  that  the  act  of  1881  does  not  make 
the  ratification  condusiye  as  to  the  question  of  fraud  and  sur- 
prise in  rendering  the  judgment,  but  it  simply  declares  **  that 
said  notification  and  confirmation  shall  be  deemed  and  taken  as 
eondnsire  eridence  of  the  sufficiency  and  regularity  of  the  notice 
tequired  as  aforesaid  [of  the  sale],  and  manner  of  making  such 
sale/'  The  ratification,  therefore,  is  only  oondnsiTe  of  the  no- 
tice required  to  be  given  and  the  manner  of  the  sale. 

Judgment  affirmed.  

BAsmoAnoir  imnn  ILkxrxAvn  Aor  ov  1831,  ov  Bmim  mnna  June* 
MOT,  n  CovcLDSiTS  ooly  of  tiM  BotiM  of  nio  raqniied  to  bo  g|v«i,  and  of 
ttioiiniiiMrofinakiBgtiMaak:  Dane^9  litwi  v.i>Drty,  M Md.  W^  dting 
ttoprinoipol  €«M. 


RiDBB  V.   ObAT. 

(10  MAMWLAMDt  WL} 

Bnamo  FrnfoaiiAiioB  will  hot  bs  Diobbid  or  Onmuov  Bor  Fao, 
Josr,  OBBEAni,  Bbasobablb,  ahd  Motuallt  BnnxiBO  on  oooh  of  tho 
portieo  to  it,  and  whan  it  appeon  donbtfnl  whothor  tho  parly  aieant  to 
ooatnet  to  the  extent  to  whioh  he  ii  eoagfat  to  be  ohaiged;  and  tho  pay- 
ment of  the  oonnderatum  does  not  change  the  rule. 

VaMUMXBAXt  AoBBHoufT  CAVHOT  BB  BMroROBD  UT  Bquitt  if  it  oontaioo 
BO  worda  designed  to  make  it  mntoally  binding  npon  the  reepeotlvo 
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Qunum,  and  when  the  ooort  orders  a  ceee  reserred  for  determining  com- 
pensation to  a  party,  and  orders  the  oontrsot  npon  which  soit  is  bronght 
to  be  deliTsred  np  and  csnoeled,  and  on  failure  so  to  deUver  it  np  his 
esss  to  be  absolately  dismissed,  the  party  against  whom  the  decree  is 
iMde  may  deliTer  np  the  contract  and  prosecute  sa  appeal  from  that  por- 
tioD  of  the  decree,  and  retain  the  benefit  of  the  other  portion  of  the  decree. 

laonr  HAS  JoBUDicnoB  to  Obabt  Com pbbsation  in  all  casss  of  bills  for 
spedfio  performance^  though  denying  the  rslief  sought  by  the  bill,  but 
should  ezeroise  it  only  under  special  cJrcumstsncfs  and  upon  peculiar 
equitieo. 

Mbasubb  or  C6IIPBB8ATI0N  UPON  Dbbtibo  Bill  job  SFBomo  Pbbiobm* 
IBOB  is  tho  amount  paid  on  the  contract,  with  interssti  when  there  is  no 
defanso  made  on  the  merits. 

Bail  in  equity  to  specifically  enforce  an  agreemidnt  substan* 
lUOj  as  follows:  *'  Memorandum  of  an  agreement  made  this 
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day  of  April,  1850,  by  and  between  John  B.  Gxay,  eto., 
owner  of  ihe  Abrego  cinnabar-ore  mine  in  California,  of  the 
first  part,  and  William  Rider  and  Jonathan  Trotter,  etc.,  of  the 
laecond  part,  witneeaeth,  that  the  said  Gray,  in  consideration  of 
ten  thousand  dollars  to  him  in  hand  paid  by  said  Bider  an^ 
Trotter,  the  receipt  whereof  is  thereby  acknowledged,  hath 
agreed  to  giye,  and  doth  hereby  give,  said  Bider  and  Trotter 
fall  power  and  authority  to  take  from  said  mine  one  thousand 
tons  of  cinnabar  ore,  etc.,  upon  their  agreement  to  give  me,  the 
eaid  Gray,*'  a  certain  percentage  of  the  net  proceeds  of  the  ore, 
and  also  giving  to  said  second  parties  the  right  to  occupy  hia 
lands  at  the  mine  for  any  purpose  they  desired,  and  also  the 
privilege  of  taking  necessary  timber  and  wood  therefrom,  "upon 
condition  that  they  give  me  their  obligation  to  pay  over  to  me 
thirty-three  per  cent  of  the  net  proceeds  as  aforesaid.  Proper 
and  legal  papers  to  be  drawn  up  as  soon  as  may  be,  and  signed 
by  the  parties  hereto,  when  this  is  to  be  canceled.  (Signed) 
John  B.  Gray.''  The  bill  averred  this  to  be  a  grant  of  one  thou- 
sand tons  of  ore  to  be  taken  from  the  mine  upon  the  conditions 
mentioned,  but  whenever  said  second  parties  desired  to  avail 
themselves  of  the  privilege,  which  they  had  not  yet  done  to  any 
great  extent;  that,  with  a  design  to  defraud  complainants  of 
this  grant,  Gh»y  had  organised  a  corporation,  called  the  **  Santa 
Olara  Mining  Association,''  and  had  transferred  to  it  all  of  said 
mining  property,  reserving  to  himself  a  greater  portion  of  the 
stock  in  the  corporation,  and  had  transferred  to  the  other  de- 
fendants the  remainder  of  the  stock,  for  which  they  had  sub- 
scribed, but  for  which  they  had  paid  only  a  small  portion  of 
their  subscription;  the  bill  further  averred  that  Gray,  in  hia 
conveyance  to  the  corporation,  had  made  no  reservation  of  the 
complainant's  rights  under  the  agreement  above  mentioned. 
Gray  and  the  trustees  and  stockholders  of  the  corporation  are 
made  defendants,  and  the  bill  asks  a  discovery  of  the  reepeotivie 
interests  held  by  defendants  in  the  corporation,  and  of  the 
amount  paid  therefor,  and  asks  for  a  specific  performance  of  the 
agreement  against  all  of  the  defendants,  and  that  they  be  en- 
joined from  transferring  their  interests  in  the  mine,  and  from 
interfering  with  the  complainants  in  taking  out  the  ore,  and 
also  asks  for  general  relief.  All  of  the  defendants  uniting  in  a 
demurrer,  the  court  sustained  it  on  the  ground  that  the  agree- 
ment was  not  mutually  binding  on  the  parties  to  it,  and  that  it 
was  a  mere*memorandum,  or  preliminary  agreement  for  a  oon- 
taot  thereafter  to  be  executed,  and  as  such  could  not  be  speoift* 
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ttUj  enforced  l)y  the  courts  and  the  bill  'was  dininiHeed  as  to  the 
specifio  relief  aaked,  but  was  leseired  for  the  purpose  of  allow* 
ing  a  trial  as  to  the  right  to  a  return  of  the  money  paid  to  Gray 
by  the  complainants,  ''upon  the  condition  that  Bider  and 
Trotter,  within  thirty  days  from  the  date  of  the  decree,  shall  file 
in  this  court,  to  be  canceled,  the  original  agreement  between 
them  and  Gray,  otherwise  said  bill  to  stand  and  be  absolutely 
dismissed  against  all  of  the  defendants."  The  complainants, 
expressly  reserving  all  rights  belonging  to  them  in  case  of  not 
filing  the  agreement  as  ordered,  filed  the  original  within  the 
time  allowed  and  appealed  from  the  decree. 

Oharles  F.  Mayer  ^  for  the  appellants* 

Charles  Marshall  and  Ora/Um  L.  Dulany,  for  the  ajypelleeB. 

Bj  Oourt,  TuoK,  J.  We  have  considered  this  case  with  every 
disposition  to  grant  to  the  complainants  the  benefit  of  the  agree- 
ment  which  they  seek  to  have  performed.  Having  in  good  faith 
paid  ten  thousand  dollars  in  part  execution  on  their  side,  it  is 
resflonable  and  just  that  the  other  party  should  comply  on  his 
part,  if  such  relief  can  be  enforced  consistently  with  estabUshed 
rules  of  equity.  But  we  have  not  been  able  to  discover  such 
stipulations  in  the  agreement  as  exempt  it  from  the  operation  of 
the  principles  laid  down  in  the  cases  of  Oeiger  t.  Oreen,  4  Gill, 
472,  and  Tyson  t.  WaUs,  7  Id.  124.  The  chief  difference  between 
them  Lb  that  here  there  was  a  substantial  price  advanced  by  the 
complainants,  whereas  no  such  consideration  was  paid  by  the 
parties  claiming  execution  of  the  contracts  in  the  two  oases  re- 
ferred to.  That  circumstance,  however,  cannot  vary  the  con« 
struotion  of  the  instrument,  or  supply  essentials  in  which  it  may 
be  deficient,  although  it  is  entitled  to  weight  in  the  final  dispo- 
sition of  the  case. 

The  learned  judge  below  has  very  clearly  shown  the  similarity 
between  these  cases,  and  indicated  the  particulars  wherein  the 
contract  now  under  consideration  is  defective  in  qualities  enti- 
tling the  complainants  to  a  specific  performance.  And  concur- 
ring with  him,  that  it  is  not  such  a  one  as  the  parties  can  call 
upon  a  court  of  equity  to  execute,  we  are  relieved  from  the 
necessity  of  inquiring  whether  the  bill  was  filed  vrithin  a  reason- 
able time,  and  contains  a  sufficient  offer  by  the  appellants  to  . 
execute  the  contract  on  their  part 

The  ai^wllees  insist  that  the  decree  is  erroneous  in  so  far  as 
it  makes  provision  for  compensation  to  the  complainants  as  to 
the  amount  paid  hy  them  to  Gray;  and  that  if  correct  in  this 


188  BmsB  V.  GaiT.  [Marylandt 

re^peot,  the  appellants  did  not  comply  with  the  condition  of  the 
decree  by  an  unqualified  submission  to  its  terms.  As  to  the  first 
objection,  it  may  be  observed  that  the  defendants  have  not  ap- 
pealed,  and  cannot  complain  here  of  this  provision  in  the  decreet 
yet  the  complainants  may,  if,  being  entitled  to  compensation, 
the  decree  does  not  go  far  enough  in  that  behalf;  and  as  to  the 
second,  that  the  terms  imposed  on  the  complainants  did  not  take 
away  their  right  of  appeal.  The  bill  wa^  dismissed  as  to  the 
material  relief  sought,  and  under  their  appeal  the  complainants 
may  claim  a  reversal  or  modification  of  the  decree  to  suit  the 
equity  of  the  case,  and  if  they  had  filed  the  original  agreement 
without  any  protest  whatever,  the  appeal  might  have  been  prose- 
cuted. This  part  of  the  decree,  we  suppose,  was  not  desigiied 
to  cut  off  the  appeal,  but  merely  to  secure  the  defendant  Gkay 
against  another  litigation  on  the  same  cause  of  action,  after  the 
complainants  had  accepted  compensation  in  this  case. 

We  must  remember  that  the  record  is  before  us  on  demuxrer, 
which  admits  the  case  made  by  the  bill,  averring  that,  though 
true,  it  constitutes  no  ground  for  relief:  CarroU  v.  Waring^  8 
Gill  A  J.  497;  Salmon  v.  Clagett,  8  Bland,  186.  If  it  be  true, 
as  we  must  assume,  that  these  parties  were  prevented  from 
availing  of  the  profits  of  their  agreement  hy  the  fraudulent  con- 
trivances of  the  defendant  Gray,  in  transferring  large  portions 
or  shares  of  this  property  to  others,  in  the  manner  stated  in 
the  bill,  it  would  be  a  great  failure  of  justice  to  discharge  him 
altogether  from  performing  the  contract  vrithout  any  compensa- 
tion to  them  for  the  large  amount  advanced,  especially  as  he 
has  not  defended  the  case  on  the  merits,  and  offered  to  show 
that  the  complainants  have  suffered,  if  at  all,  by  their  own  un- 
reasonable delay,  which,  we  may  remark,  is  the  only  default 
imputed  to  them.  The  decree  allowed  him  the  benefit  of  the 
demurrer  as  well  as  of  an  answer  to  be  filed  litigating  the  ques- 
tion of  compensation.  We  think  in  such  a  case  a  party  should 
be  held  to  the  confession  made  by  his  pleading,  and  that  hav- 
ing received  the  price  agreed  to  be  advanced  on  the  contract, 
he  should  comply  or  refund  the  money.  If,  waiving  special  de- 
fenses, the  defendants  had  contested  the  bill  on  the  merits,  the 
case  might  have  been  governed  by  principles  applicable  to  a 
state  of  facts  not  appearing  on  this  record,  showing  that  the 
complainants  were  not  entitled  to  any  relief. 

We  are  aware  that  the  power  to  grant  compensation  is  not 
exercised  in  all  cases  of  bills  for  specific  p^ormance;  but 
that  such  jurisdiction  exists  we  have  no  doubt,  though  it  should 
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be  ezeroified  "  under  special  ciroomstanceSy  and  upon  peonliar 
equitiee;  as,  for  instance,  in  cases  of  fraud;  or  where  the  party 
has  disabled  himself  by  matters  ex  posi  facto  from  a  specific  per- 
formance; or  where  tiliere  is  no  adequate  remedy  at  law:"  3 
Story's  Eq.  Jur.,  sees.  796-799;  and  it  has  been  granted  in  oases 
for  the  transfer  of  stock:  Forreti  y.  Shoes,  4  Yea.  498;  Cud  t. 
RuOer,  1  P.  Wms.  572,  notes;  in  which  class  of  contracts  specifio 
performance  is  not  generally  decreed.  The  mode  of  ascertain* 
ing  the  compensation  is  not  uniform.  In  some  cases  it  has 
been  by  an  issue  quantum  damnificaiuB;  in  others  hy  reference 
to  the  master.  But  where,  as  here,  the  case  is  confessed,  and 
no  defense  set  up,  we  perceiye  no  necessity  for  an  inquixy  on 
the  point.  The  measure  ought  to  be  the  amount  paid  with  in- 
terest. This  principle  was  acted  upon  in  Cud  t.  SuUer,  1  P. 
Wms.  672,  note,  and  Ibrresi  t.  Ehoes,  4  Yea.  497.  I^  the 
ktter  case  it  was  said  by  the  master  of  the  rolls  to  be  a  mod* 
eiate  compensation  for  a  breach  of  contract  by  a  party  with  his 
eyes  open  to  give  back  the  money  with  interest;  that  a  juxy 
ooold  not  adopt  a  better  rule.  And  in  the  case  of  FraU  r.  Law, 
9  Cxanch,  494,  the  court  said:  "An  issue  quantum  damn^kaius 
18  certainly  competent  to  the  court  to  order  in  this  case,  but  it 
is  not  consistent  with  the  equity  practice  to  order  it  in  any  case 
h:  which  the  court  can  lay  hold  of  a  simple,  equitable,  and  pre- 
cise rule  to  ascertain  the  amount  which  it  ought  to  decree." 
Accordingly,  the  party  was  required  to  refund,  with  interest,  at 
the  rate  of  the  originid  purchase,  for  the  quantity  of  land  as  to 
which  performance  could  not  be  decreed.  It  is  shown  by  the 
bill  that  the  defendants,  other  than  Gray,  have  paid  but  a  small, 
if  any,  portion  of  the  consideration  agreed  to  be  paid  by  them 
to  Gray,  and  that  he  has  still  a  large  interest  in  the  property, 
or  in  reserred  stock  of  the  company.  Without  deciding  how 
far  the  interests  of  the  other  parties  can,  under  the  case  made 
by  the  pleadings,  be  made  answerable  for  the  advance  by  the 
complainants  to  Gray,  we  are  of  opinion  that  his  entire  interest 
should  bei  held  as  security  for  the  repajrment,  with  interest 
from  the  date  of  the  agreement,  and  shall  remand  the  cause, 
onder  the  act  of  1832,  c.  802,  sec.  6,  that  a  decree  may  be 
passed  accordingly;  as  to  the  specific  performance,  the  prayer 
of  the  bill  will  be  denied. 
Cause  remanded.  ^___ 

Ama  Bxrosive  Srionno  Pkbiobmajics*  Bill  mat  bs  RsTAurBn  for 
the  puipoM  of  granting  eompeniation:  Aday  ▼.  EchoU,  52  Am.  Dm.  225| 
Pmiodt  y,  Okmgh,  42  Am.  Deo.  521,  and  the  oams  oited  in  the  notes;  bat  oom* 
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pwiMtion  will  be  awarded  only  under  epeoial  oiroamstanoee  and  upon  pee«- 
liar  equities:  Bmey  ▼.  MeCurltyt  61  Md.  448,  citing  the  principal  caae. 

OOHTBACr  MUST    BB  MCTUAL   TO    EnTITLB    PaBTT    TO   DbCRBB  fOE  SPB- 

mtio  PbbpobmakoB!  Bodine  t.  Olading,  69  Am.  Deo.  749;  De  Cordowa  t. 
8mUh*s  Adm%  68  Id.  136;  Old  CoUmy  R.  R,  Corp.  r.  Svana,  66  Id.  894«  and 
note;  and  mnst  be  fair,  joat,  and  reasonable:  Seynuntr  ▼.  Uekmefff  16  Id*  270. 

Tbb  noHOSPAii  GAiiB  18  OITID  in  PotoeS  ▼.  Tamngt  46  Md.  496,  to  the  point 
that  a  decree  dissolving  an  injunction,  and  dismissing  a  bill,  will  not  be  re- 
Tiewed  on  an  appeal  by  the  defendants  from  an  order  awarding 


•i:i[>l 


iBEBQEB  V.   MUBDOGE. 


(10  MABiLAim,  971.] 

NsmnB  Tbotbb  hob  Aonoir  loa  Mohbt  Had  avd  Bbobivbd  gav  as 
Maibtainbd  against  consignee  of  goods,  or  money  reoeived  for  a  third 
party,  with  instruotions  to  deliver  them  to  him,  nntU  the  oonsignee  does 
some  act  by  which  he  binds  himself  to  such  third  party;  without  onoh 
act  there  is  no  privity  of  oontraot  between  them,  and  the  title  still  re- 
mained in  the  consignor.    Per  Le  Orand,  O.  J. 

AmiOAnoir  or  Subplus  A&iatNo  ntoM  Saxji  or  BBOUBims  mat  bi 
Madb  pro  rata  to  all  liabilities  mentioned  in  a  letter  by  the  debtor  to 
the  pledgee,  directing  liim  to  hold  the  stock  as  a  general  odUatsrsl 
seourity  for  all  the  pledgor's  liability  to  the  pledgee  at  present  ensting 
or  which  may  hereafter  be  incurred  by  him. 

Abbukpbit  brought  by  W.  F.  &  A.  Murdockp  the  appellees, 
to  zeooTer  the  amount  of  oertain  drafts  dzawn,  and  a  promissozy 
note  made  hy  Lake  &  Co.  and  indorsed  by  appellants.  The 
fizst  prayer  of  appellees  referred  to  in  the  opinion  asked  the  court 
to  instruct  the  jury  that  the  plaintiffs  were  entitled  to  zeooTer 
the  full  amount  of  the  drafts  and  note,  inrithout  any  deduction 
for  the  amount  paid  to  them,  as  recited  in  the  opinion,  under 
the  letter  of  June  14, 1843,  if  at  the  time  of  the  payment  of  the 
surplus  to  them  the  bank  held  liabilities  of  the  plaintiffs  for  the 
accommodation  of  Lake  &  Co.  upon  which  Lake  Sc  Co.  were 
liable  to  the  bank.    The  other  facts  are  stated  in  the  opinion, 

T.  Tale8  WalA  and  John  Ndaon,  for  the  appellants. 

Beverdy  Johnaon  and  Beverdy  Johnson^  jun.^  for  the  appelleea. 

By  Court,  La  Grand,  C.  J.  This  was  an  action  brought  by 
the  appellees  against  the  appellants  to  recover  the  amount  of 
oertain  drafts,  and  a  promissory  note,  drawn  and  made  by  Lake 
&  Co.  of  New  Orleans,  and  by  the  appellants  indorsed.  The 
drafts  and  notes  were  discounted  at  the  Union  Bank  of  Balti« 
more  for  the  accommodation  of  Lake  &  Co.    There  is  no  ques* 
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tton  of  BoAoiencj  of  demand  and  notice^  nor  of  the  gennineneM 
of  the  paper.  The  dispute  ariees  out  of  a  state  of  facta  which 
may  be  thus  indicated:  It  appears  from  the  record  that  on  the 
thirteenth  day  of  Februazy,  1843,  the  Union  Bank  of  llaiyhind, 
as  collateral  security  for  the  pajrment  of  a  specific  liability  of 
Lake  &  Co.,  held  one  hundred  and  fifty  shares  of  the  stock  of 
the  Farmers'  and  Merchants'  Bank  of  Memphis,  Tennessee,  and 
on  that  day  received  from  Lake  A  Oo.  the  following  letter: 

«  BAi/nMOBB,  February,  1843. 
**  The  president  and  directors  of  the  Union  Bank  of  Maryland 
are  herel^  authorized  to  hold  the  one  hundred  and  fifty  shares 
of  the  stock  of  the  Farmers'  and  Merchants'  Bank  of  Memphis, 
now  standing  in  their  name,  as  a  general  collateral  security  for 
all  our  liability  to  the  said  bank  at  present  existing,  or  which 
may  hereafter  be  incurred  by  us.  Laks  A  Oo." 

On  the  fourteenth  day  of  June  the  bank  received  the  follow- 

mgnote: 

*'  BiLTDfOBB,  June  14, 1848. 

''In  conformity  with  the  original  understanding  between 

Messrs.  W.  F.  &  A.  Murdoch  and  ourselves  in  regard  to  their 

paper  discounted  for  our  use,  by  and  now  held  by  your  bank,  we 

beg  to  inform  you  that  any  surplus  arising  either  from  sale  or 

otherwise  of  the  F.  and  M.  Bank  of  Memphis  stock,  now  held 

by  your  bank,  and  for  any  other  paper  of  ours  your  bank  deems 

itsdf  insecure  in,  is  to  go  towards  the  liquidation  with  your 

hank  of  any  of  our  said  paper  drawn  or  indorsed  by  W.  F.  &  A« 

Uurdock.    With  great  respect,  etc.,  Laxb  A  Oo." 

On  the  eighth  day  of  September,  1843,  Lake  A  Oo.  authorized 
the  bank  to  sell  the  stock  which  had  been  hypothecated,  and 
which  was  accordingly  done  on  the  ninth  of  the  same  month, 
realizing  therefor  sixty-nine  dollars  and  fifty  cents  per  share, 
making  in  the  aggregate  ten  thousand  four  hundred  and  twenty- 
five  dollars.  In  notifying  Lake  A  Oo.  of  the  sale,  Mr.  Mickle,  the 
cashier  of  the  Union  Bank  of  Baltimore,  after  stating  the  amount 
of  sale,  says,  leaving  ''  a  surplus,  according  to  the  statement  of 
account  herewith  submitted,  of  two  thousand  two  hundred  and 
forty-three  dollars  and  forty-four  cents,  which  surplus  has  been 
paid  over  to  Messrs.  W.  F.  A  A.  Murdoch,  under  your  letter  to 
the  bank  of  the  fourteenth  of  June  last."  On  the  same  day  the 
amount  (two  thousand  two  hundred  and  forty-three  dollars  and 
forty-four  cents)  was  paid  to  the  Messrs.  Murdoch,  and  receipted 
lor  by  them.  In  the  receipt  given  by  them  is  the  following: 
**  We  heveliy,  in  consideration  of  the  receipt  of  the  above-men* 
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tioned  sum  ot  money,  guaranteeing  the  said  Union  Bank  of 
Maiyland  from  aU  loss  or  damage  they  may  sustain  by  reason 
of  the  said  payment."  After  these  facts  were  given  in  evidenoe, 
it  was  proved  that  the  bill  of  exchange,  promissory  note,  and 
draft,  to  recover  the  amount  of  which  this  suit  was  brought, 
were  assigned  on  the  twenty-sixth  day  of  August,  1843,  to  the 
appellees,  the  bank  receiving  therief or  from  them  the  full  amount 
thereof.  It  was  shown  by  the  receipt  of  Lake  &  Co.,  dated  the 
fifteenth  day  of  April,  1841,  that  ihe  appellees'  notes  in  their 
favor,  or  indorsements  of  Lake  &  Co.'s  own  paper  of  various 
dates  and  sums,  in  the  aggregate  amounted  to  nearly  twenty- 
two  thousand  dollars,  all  of  which  notes  and  indorsements  were 
granted  for  Lake  &  Co.'s  sole  use  and  accommodation;  and 
proved  that  the  notes,  or  the  renewals  of  such  as  were  stated  in 
the  receipt  as  being  in  the  hands  of  the  Union  Bank  of  Balti- 
more, continued  to  be  so  held  at  the  time  of  the  sale  of  the 
Memphis  bank  stock.  The  appellants  then  proved  that  they 
had  stopped  payment  some  time  prior  to  the  sale  of  the  stock; 
and  also,  that  prior  to  and  up  to  the  time  of  the  trial,  one  of 
the  appellees  was  a  director  of  the  Union  bank,  and  knew  and 
approved  of  eveiy  step  taken  by  the  bank  in  regard  to  the  lia- 
bilities of  Lake  &  Co.,  and  especially  of  the  arrangement  of  the 
fourteenth  of  June,  1843,  and  the  sale  of  the  ninth  of  Septembey 
following. 

On  this  state  of  case,  the  appellants  submitted  two  prayers  to 
the  court,  both  of  which  were  rejected.  The  appellees  also  offered 
two  prayers,  the  first  of  which  was  rejected,  and  the  second 
granted.  Both  parties  appealed;  but  inasmuch  as  the  appeal  of 
the  appellees  in  this  case  has  since  been  dismissed,  it  is  not 
necessaiy  we  should  review  the  action  of  the  court  below  in  re- 
gard to  the  first  prayer  of  the  appellees. 

The  theoiy  of  the  prayer,  granted  by  the  court  on  behalf  of 
the  appellees,  is  that  if  the  jury  should  believe  the  facts  which 
we  have  cited  from  the  record,  then  the  appellees  were  entitled 
to  recover  the  amount  of  the  note  and  acceptances  sued  on, 
with  interest,  less  the  proportion  to  which  the  same  would  be 
entitled  of  the  sum  of  two  thousand  two  hundred  and  forty- 
three  dollars,  proceeds  of  the  sale  of  the  Memphis  bank  stock, 
having  regard  to  the  entire  debt  due  the  bank  by  Lake  &  Co.  at 
the  time  when  such  surplus  was  paid  by  the  Union  bank  to  the 
appellees,  and  the  note  and  acceptances  transferred  to  the 
latter. 

The  first  prayer  of  the  appellants  is  based  upon  the  ground 
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that  if  ihe  juiy  shotdd  belieTe  that  when  the  lank  reoeiTed  the 
instrnotions  of  Lake  &  Co.,  of  June,  1843,  Enkine  and  Eichel- 
bezger's  liabilitiee  to  the  bank  weare  inaeoore,  and  in  concert 
with  the  appellees,  adopted  the  anangement  of  the  twenty- 
sizth  of  Aitgust,  1843,  as  a  means  whereby  the  said  bank 
should  be  saved  harmless  in  regard  to  said  liabilitiee,  and  that 
Erskine  and  Eichelberger  reoeiyed  no  advantage  from  the  sale 
of  the  Memphis  bank  stook,  then  there  conld  be  no  reooyeiy  in 
this  action.  The  second  prayer  of  the  appellants  declares  that 
if  the  jury  should  find  from  all  the  CTidence  that  the  arrange- 
ment of  August,  1843,  between  the  appellees  and  the  Union 
Bank  of  Baltimore,  was  adopted  to  avoid  and  evade  the  con- 
tract of  the  thirteenth  day  of  February,  1843,  and  that  of  June 
of  the  same  year,  then  such  arrangement  was  tortious  and 
wrong,  and  conferred  no  title  on  the  appellees  to  the  note  and 
acceptances  sued  upon. 

The  ruling  of  the  court  in  regard  to  the  first  prayer  of  the 
appelleee,  the  appeal  from  it  having  been  dismissed,  is  not  now 
before  us;  but  if  it  were,  we  would  have  no  hesitation  in  saying 
it  was  erroneous.  The  cases  cited  at  the  bar  are  explicit,  and 
direct  to  the  point  contained  in  that  prayer.  They  clearly  es- 
tablish this  principle,  that  where  a  consignee  or  remittee  re- 
oei?es  goods  or  mon^,  with  instructions  to  hand  them  or  pay 
it  over  to  a  third  parly,  such  third  party  cannot  maintain  eithnr 
troter  or  an  action  for  money  had  and  received,  until  the  con- 
lignee  or  remittee  does  some  act  by  which  he  binds  himself  to 
Boch  third  party;  without  such  act  there  is  no  privity  of  contract 
between  him  and  the  third  party,  the  title  still  remaining  in  the 
consignor  or  remittor.  The  cases  we  refer  to  on  this  point  are 
the  following:  WiUums  v.  Everett,  14  East,  682;  Orani  v.  Au^ 
ten,  8  Price,  68;  Brind  v.  EampMre,  1  Mee.  &  W.  866;  TSeman 
▼.  Jaekeon,  6  Pet  680. 

It  is  impossible  for  us  to  perceive  any  well-founded  objec- 
tion to  the  instruction  which  the  court  did  give.  If  the  appel- 
lants have  any  ground  whatever  of  defense,  it  is  derived  from  the 
lettiars  of  Lske  &  Oo.  to  the  Union  Bank  of  Baltimore,  of  dates 
the  thirteenth  of  February,  1843,  and  June  14th  of  the  same 
year.  The  Memphis  bank  stock  was  pledged  specifically  for  an 
obligation  of  Lake  &  Co.'s  for  eight  thousand  one  hundred  dol- 
lars. The  letters  of  February  and  June  can  bear  no  other  con- 
atroetion  than  that  after  that  debt  was  paid  the  surplus  should 
be  applied  to  other  liabilities  of  Lake  &  Oo.  The  appellants 
cannot  contend  that  it  was  to  be  applied  exclusively  to  their 
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lilibiHtiea  The  letter  of  Jnne  dearly  conftnes  Che  applioatioii 
of  the  Burpltts  to  any  paper  "  drawn  or  indorsed  by  W.  7.  & 
A.  Murdook."  But  it  was  said  at  the  bar  this  note  ought  to  be 
constroed  in  connection  with  the  one  of  Febroaiy.  If  this  be 
done»  the  appellants  haye  no  right  to  complain  of  the  coorl^B 
inptroction.  What  does  that  note  say?  It  does  not  appropri- 
ate the  stock  as  a  security  exdosiTely  for  the  liaUlities  of  Ers- 
kine  and  Eichlberger;  on  the  contraiy,  it  appropriates  it ''  as  a 
general  collateral  secority  for  all  onr  liability''  to  the  bank  at 
present  existing,  or  which  maybe  hereafter  incurred."  The  in- 
struction of  the  oonrt  is  in  strict  conformity  with  this  direotion; 
it  allowed  the  appellants  an  abatement  in  tiie  proportion  which 
their  indebtedness  to  the  bank  stood  to  the  fnnd  to  be  ap- 
lied,  and  the  whole  amount  of  liability  of  Lake  &  Oo« 

The  first  prayer  of  the  appellants,  which  the  court  rejected, 
only  denied  the  right  of  the  plaintiflfs  to  recoTer,  provided  tlia 
jury  found  they  did  not  derive  ** any  advantage"  from  the  ar- 
rangements made  between  the  Union  bank  and  Lake  &  Oo« 
The  instruction  given  by  the  court  did  allow  them  as  great  an 
advantage  as  that  given  to  any  other  person  or  persons  who  had 
become  liable  to  the  bank  for  Lake&  Co.;  and  they  realized  thia 
advantage  in  the  verdict  of  the  juiy.  It  follows  necessarily,  if 
these  views  be  correct,  the  prayers  on  behalf  of  the  appeUants 
were  properly  rejected.    We  affirm  the  judgment. 

Judgment  affirmed. 

Tuck,  J.,  dissented.  ^^^ 

ORZDrtoa  OAmroT  Rioovkb  MoHsr  Diposmn  wixm  Tana^  Pnarar  for 
the  payment  of  his  debt,  in  an  aetioo  for  money  had  and  leoelved,  anleaa 
there  has  been  some  act  done  by  the  third  person,  by  which  he  binda  himaelf 
to  the  creditor:  Seaman  ▼.  Whitney^  35  Am.  Dec  618,  and  note;  Siraifkom 
▼.  WMf  04  Id.  580;  and  a  consignment  or  remittance  for  aocoont  of  another 
remains  the  property  of  the  remittor  until  the  party  receiving  it  haa  dona 
some  act  recognizing  the  appropriation  of  it  to  the  partioolar  pupoaa  apeoi- 
fied,  and  the  person  dsiming  has  signified  his  aooeptanoe  of  it  in  sndi  a  wiry 
as  to  create  a  privity  between  the  oonsignee  and  claimant:  WUmm  v.  Carmm^ 
12  Md.  75,  citing  the  principal  case. 

Thk  fbinoipal  oasi  18  ciTKD,  among  others,  in  lird  KatitnuU  Bank  v. 
KknberkuuUt  16  W.  Va.  589,  as  holding,  in  effect^  that  an  order  on  a  partly 
«lar  fnnd  for  less  than  the  whole  amount  of  the  fond  waa  not  aa  eqidtablt 
assignment  j>rs  tatUo;  bat  sea  the  dedsioQ  la  thb 
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BOBEBIBON  V.  AMEiaOAN  HOMESIBAD  AsSOdATCON. 

(10  ICashiAXD,  WT.] 

AttmaIm  Lns  tbou  Dbcbsb  Fassed  uhdsb  Mabtlakd  Act  of  1833,  a  181, 
and  iti  mpplementa,  ooiiosrning  the  snminary  foreolorare  and  tele  ol 
mortgage**  and  on  aoch  appeal  the  appellate  court  will  review  the  pro- 
wwdfagu  at  preeented  hy  the  record,  examine  the  tennaand  oonditiona  d 
the  mortgage,  and  determine  whether  the  decree  ia  in  oonformitj  there- 
with. 

tacsn  HOT  nf  ConaBMirr  with  OovDinom  ov  Mosioioi,  and  em- 
Vraeed  in  the  terma  of  aamnt  to  the  decree  contabed  in  the  mortgagt 
ttmlf^  cannot  he  paamd  under  the  Maryknd  act  of  1833»  o.  181. 

Amamn  Din  on  Mostoaob  gamhot  bi  Drbbmihxd  JimxoiAUiT  bt  Db- 
OBBB  OB  CouBT  nnd«r  the  act  of  1833,  o.  181. 

MoaOVAOBB  TO   BmLDDTO  AaOOUSIOBB  ABB   BOT  WRBOr   FBonHOBB  OB 

MaBTiAXD  AoT  of  182S,  e^  0Q,  raqolxing  mortgigea  to  apeoify  on  their 
iMaa  the  principal  aoma  intended  to  he  aeoozed;  or  if  thej  are^  that  act 
li  repealed  pro  tmdo  by  the  act  of  1862,  o.  148,  and  the  latter  act|  by 
iidr  impHcatiop,  bringa  aoch  mortgigea  within  the  aot  of  1838*  o.  181, 
and  ita  anpplementa. 

Bulb  bob  Amsbtaihiho  Akoitbt  Bvxldibo  Ahooutiob  n  Bbtitlbd  to 
Bbobitb  in  FBjhbiiti  on  MonaAOBgitentoittoaecareinteveatcaa 
loan,  doea,  iinea,  and  chai|^  on  the  property  dnring  theeziatenoe  of  the 
aaaodatum,  ia  to  aaoertain  the  probable  dnzation  of  the  aaaodation,  then 
to  eatimate  the  aggregate  amount  of  the  intereat  and  dnea  for  that  time, 
rebating  from  that  earn  a  jnat  cam  for  intereat,  and  adding  thereto  the 
arrearagea  due,  after  allowing  for  paymenta  made  to  the  amociation. 

HdBvoAaBS  TO  BuiLDxiro  AaaocunoBB  abb  Fbbb  ibom  OBJBotioB  ob 
Oboubb  of  Usvbt,  if  ezaentad  in  conformity  with  the  ICaiyland  act  ol 
185S^  0.148. 

Pbixuob  pnying  for  a  deoree  of  f oieeloBQxe  mnd  tale  of  pran- 
1868  mortgaged  bj  BobertBon  to  the  aasooiation,  alleging  thai 
Bobertflon  had  neglected  to  make  the  paymenta  of  intereat  and 
tines,  aa  specified  in  the  mortgage.  The  mortgage  and  the  de- 
erae  of  the  court  below  are  sofficiently  set  forth  in  the  opinion. 

Bichard  B.  BaUee  and  Levin  Qale^  for  the  appellant. 
John  Oanan,  for  the  appellee. 

By  Oonrt,  Babtol,  J.  It  has  been  decided  by  this  ooort 
that  from  a  decree  passed  under  the  aot  of  1833,  c.  181,  and 
its  supplements,  an  appeal  lies:  FRQiama  ▼.  WvUiama^  7  Gill,  d02; 
Says  T.  Dcney^  6  Md.  99.  On  such  appeal,  this  court  will  re- 
new the  proceedings  as  presented  by  the  record,  examine  the 
tarms  and  conditions  of  the  mortgage,  and  determine  whether  the 
decree  is  in  conformity  therewith.  In  a  proceeding  under  that 
act  the  court  has  no  power  to  pass  any  decree  which  is  not  in 
eonfonniij  with  the  conditions  of  the  mortgage,  and  embraeed 
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in  the  texmB  of  assent  to  the  decree,  contained  in  the  mortgage 
itself. 

In  this  case  the  decree  ascertains  the  sum  of  three  hundred 
and  thirty-six  dollars  and  nine  cents  to  be  due  from  the  appel- 
lant to  the  appellee,  and  directs  'Hhat  unless  the  mortgagor 
shall,  on  or  before  the  twenty-seventh  day  of  August,  1855,  pay 
to  the  mortgagee,  or  bring  into  court  to  be  paid  to  him,  the  sum 
of  three  hundred  and  sixty-six  dollars  and  nine  cents,  together 
with  the  costs  of  this  proceeding,''  that  the  mortgaged  prop- 
erty be  sold. 

That  sum  is  the  amount  stated  to  be  due  in  "  the  statement 
of  claim  "  filed  by  the  appellee  under  the  third  section  of  the  act 
of  1833.  But  upon  looking  at  the  mortgage,  it  is  obvious  that 
no  such  sum  could  be  due  at  the  time  of  the  decree.  The  mort- 
gage contains  no  coyenant  or  engagement  for  the  payment  of 
any  such  sum.  It  provides  for  the  payment  of:  "  1.  Interest 
monthly  on  four  hundred  and  sixty  dollars;  2.  One  dollar 
weekly,  payable  every  Friday;  8.  All  ground-rent,  taxes,  and 
public  dues  for  which  the  mortgaged  property  may  be  liable; 
4.  All  fines  imposed  by  the  articles  of  association  of  the  said 
body  corporate,  for  neglect  to  make  the  said  payments,  or  any 
of  them;  5.  To  keep  the  mortgaged  property  fully  insured 
from  loss  by  fire,  for  the  benefit  of  the  mortgagee,  during  the 
continuance  of  the  mortgage.'' 

It  is  also  stipulated  that  these  obligations  are  to  continue 
''until  the  time  arrives  when  each  unredeemed  share  of  the 
said  body  corporate's  stock  shall  be  worth  in  cash,  above  all 
losses  and  liabilities,  the  sum  of  two  hundred  dollars,  and  the 
said  body  corporate  shall  have  sufficient  funds  on  hand  to  pay 
to  the  holders  of  every  unredeemed  share  of  its  stock  the  said 
sum  of  two  hundred  dollars,  clear  of  all  losses  and  liabilities." 

There  is  no  provision  in  the  mortgage  for  the  payment  of  the 
sum  of  four  hundred  and  sixty  dollars,  named  therein  as  the 
consideration  for  which  it  was  executed,  nor  any  part  of  it,  as  a 
mortgage  debt. 

The  petition  of  the  appellee  alleges  a  default  by  the  mort- 
gagor for  more  than  three  months  **  in  not  paying  the  weekly 
installments  and  the  interest  secured  by  the  mortgage." 

Upon  the  face  of  the  mortgage,  therefore,  and  on  the  allega- 
tions in  the  appellee's  petition,  the  circuit  court  had  no  power 
to  decree  the  sum  of  three  hundred  and  sixty-six  dollars  and 
nine  cents  to  be  due;  and  in  so  far  as  the  deeree  directs  the 
mortgagor  to  pay  that  sum  to  the  mortgagee,  or  to  bring  it  into 
oourt  to  be  paid  to  him,  it  is  erroneous. 
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The  aeoond  section  of  the  act  of  1833  simply  empowers  Om 
oonrt  **  to  decree  that  the  mortgaged  premises  be  sold  at  any 
one  of  the  periods  limited  for  the  defatdt  of  the  mortgagor.*^ 
The  proceedings  contemplated  by  the  act  are  ex  partem  and  th» 
court  is  not  authorized,  by  its  decree,  to  determine  judiciallj 
{he  amount  dne  npon  the  mortgage.  Before  a  sale  can  be  mad» 
nnder  the  decree,  the  mortgagee  is  required  to  file  a  statement  off 
his  mortgage  claim  yerified  by  oath;  that  may  be  done  either 
before  or  after  the  decree:  See  Hays  ▼.  Dorsey,  5  Md.  101.  Boir 
such  statement  is  not  oondusiTe,  and  the  amount  actually  do^* 
is  open  to  examination  on  proof  either  before  the  sale,  or  after 
the  order  of  ratification  nisL 

For  the  reasons  aboTe  stated,  we  must  rererse  the  decree  of 
the  circuit  court;  but  considering  that  the  appellee  is  entitled 
to  a  decree  of  sale,  under  his  petition,  and  the  mortgage  exhib-^ 
ited,  our  duty,  under  the  act  of  1832,  c.  802,  sec.  6,  is  to  remand 
the  cause  to  the  circuit  court,  in  order  that  the  decree  may  bar 
corrected,  and  such  farther  proceedings  may  be  had  as  are  ooni* 
templated  by  the  act  1833,  and  as  may  be  necessary  for  *'  ds^ 
termining  the  cause  upon  its  merits. '* 

The  act  of  1832  imposes  on  this  court  the  further  dhXf  off 
"  determining  and  declaring  the  opinion  of  this  court  on  aD^ 
points  which  may  have  been  made  before  it,  or  which  may  be^ 
preeented  by  the  record."  And  in  conformity  with  its  requixsr- 
ments,  we  proceed  to  the  consideration  of  the  sereial  questionflr 
presented. 

It  has  been  objected  that  this  mortgage  is  InopeiatiTeforwaiift 
of  compliance  with  the  provisions  of  the  act  of  1826,  o.  SO,  itt 
not  spedtying  on  its  face  the  principal  sum  it  is  intended  U> 
secure,  or  the  length  of  time  during  which  the  seToral  wmam 
thereby  secured  are  required  to  be  paid. 

A  condusiye  answer  to  this  objection  is  to  be  found  in  the  pco-^ 
Tisions  of  the  act  of  1862,  c.  148,  which,  in  express  terms,  author^ 
ises  such  mortgages  as  this,  and  makes  them  Talid.  This  mart* 
gage  is  not  within  the  provisions  of  the  act  of  1826,  or,  if  it  be» 
that  act  is  repealed  pro  tanto  by  the  act  of  1862,  c.  148,  wherebj 
building  associations  incorporated  nnder  its  provisions  are  em* 
powered  to  take  such  mortgages  as  the  one  before  us,  the  very 
terms  of  the  mortgage  being  prescribed  by  the  seventh  section  of 
that  act.  The  same  act  of  1862,  by  fair  implication,  brings  such 
a  mori^iage  as  the  present  vrithin  the  provisions  of  the  act  of  1833» 
e.  181,  and  its  supplements. 

In  the  ninth  section  it  is  provided  ''that  the  oath  of  the 
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taer  or  other  financial  officer  of  any  such  coipoiation,  whose 
duty  it  may  be  to  keep  the  books  of  accounts  of  any  such  oor- 
poration,  shall  be  so  taken,  and  deemed  to  be  a  full  oomplianoe 
with  the  provisions  of  the  act  of  assembly  of  1833,  c.  181,  and 
its  supplements." 

The  objection  that  the  seyeial  sums  secured  to  be  paid  are 

«ach  too  small  to  be  within  the  jurisdiction  of  the  chancery  court 

cannot  apply  to  this  case;  because  it  appears  by  the  petition  filed 

that  there  was  due  at  the  time  of  the  decree  an  amount  sufficient 

Jto  biing  the  case  within  the  jurisdiction  of  the  court. 

Jji  the  further  progress  of  the  case  the  duty  will  devoWe  on  the 
'^circuit  court  to  ascertain  the  amount  which  the  appellee  is  en- 
"  titled  to  claim  under  the  mortgage.    It  is  obvious  that  the  sum 
.  actually  due  according  to  the  covenants  in  the  mortgage  can- 
.1  not  be  ascertained  by  estimating  the  sum  of  four  hundred  and 
;  sixty  dollars  named  in  the  mortgage,  as  if  it  were  a  debt  secured 
«:or  money  to  be  repaid,  there  being  no  covenant  in  the  mortgage, 
^0r  Any  obligation  on  the  mortgagor  requiring  him  to  repay  that 
mm,  or  any  part  of  it,  as  such.    The  mortgage  debt  can  consist 
only  of  the  several  items  above  enumerated,  that  is  to  say,  for 
money  due  to  the  corpoxation  on  account  of  the  monthly  inter- 
est, the  weekly  installments  for  fines  imposed  by  the  articles  of 
ihe  association,  if  any,  and  for  ground-rent,  taxes,  and  costs  of 
insurance,  if  any  have  been  paid  by  the  corporation,  which  may 
fce  in  arrear,  after  allowing  to  the  appellant  the  credits  to  which 
he  may  be  entitled  for  payments  made  by  him;  and  the  balance 
due  on  said  several  items  constitutes  the  whole  mortgage  debt 
ui  pr€S9enH;  and  if  the  same  be  paid,  a  sale  of  the  property  inll 
fce  prevented,  and  the  decree  will  stand  as  a  security  for  futuie 
installments  and  liabilities. 

In  case  of  a  sale  of  the  mortgage  property  in  entirety,  it 
will  be  the  duty  of  the  circuit  court  to  ascertain  by  proof  the 
amount  of  the  present  value,  in  gross,  of  the  sums  secured  by 
the  mortgage,  payable  in  future.  To  prescribe  a  precise  rule 
for  such  ascertainment  is  not  free  from  difficulty;  because  the 
period  of  time  during  which  they  are  to  be  paid  is  not  speci- 
fied in  the  mortgage.  In  ascertaining  that  sum,  the  court  can- 
not look  beyond  the  mortgage  itself;  there  is  no  such  reference 
made  in  the  mortgage  to  the  '*  rules  and  articles"  of  the  asso- 
ciation as  to  make  ttiem  part  of  the  mortgage,  or  to  authoxiae 
ihe  court  to  consider  them,  in  construing  the  mortgage  or  ascer- 
taining the  amount  which  the  mortgagee  is  entitled  to  receive 
in  pfWBenU  out  of  the  proceeds  of  sale.    It  has  been  determined^ 
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that  under  a  mort^gage  similar  to  the  one  nnder  consideration 
the  mortgagor  is  not  entitled  to  redeem  on  payment  of  the 
money  adTanced  to  him  by  the  society,  with  interest:  Seaffrava 
T.  Fopff,  15  Eng.  L.  &  Eq.  477.  Bot  although  the  time  during 
which  the  payments  are  to  be  made  is  not  specified,  there  is  a 
contingency  stated  in  the  mortgage,  on  the  happening  of  which 
the  payments  are  to  cease;  and  its  duration  may  be  ascertained 
by  proof  or  approximate  with  as  much  certainty  and  exactness 
as  the  duration  of  a  mortgage  securing  an  annuity  for  the  life 
of  a  person.  It  is  true  that  there  are  no  tables  or  preoedente 
for  such  ascertainment  as  is  required  in  the  present  case,  be* 
cause  such  mortgages  are  of  comparatiyely  recent  origin,  and  w» 
are  without  judicial  decisions  fixing  the  rule  of  ascertainments 
We  are  of  opinion,  howeyer,  that  the  true  rule  is  to  ascertain 
by  proof  the  probable  duration  of  the  society,  then  to  estimate 
the  aggregate  amount  of  the  weekly  and  monthly  installmenta 
payable  during  that  time,  from  that  sum  rebate  a  just  amount 
for  interest,  and  add  thereto  the  arrearages  due,  after  allowing 
for  payments  made  to  the  society,  and  the  sum  tiius  ascertained 
is  the  amount  which  the  mortgagee  is  entitled  to  receive  in  prt»- 
9enH  in  satisfaction  of  the  mortg^e. 

To  illustrate  the  Tiew  of  the  court,  let  it  be  supposed  that  oo 
proof  taken  in  the  cause  it  should  be  determined  that  the  aaso* 
ciation  will  continue  for  four  years  longer;  then  the  ascertain* 
mant  would  be  as  follows: 

Weekly  dues  for  four  years  (208  weeks)  at  |1 $208  QO 

Interest  on  $460,  four  years. 110  0 

$818  40 
From  this  rebate  interest  thereon  for  half  the  time 
(twoyears) -. 88  20 

$280  20 
To  this  add  arrearages  due  after  allowing  payments  made. 

The  sum  in  the  case  supposed  would  be  the  amount  which 
the  mortgagee  is  entitled  to  be  paid  out  of  the  proceeds  of  sale. 

The  only  remaining  question  to  be  considered  is  the  objection 
to  the  decree  urged  by  the  appellant,  on  the  ground  that  the 
mortgage  is  usurious  in  its  terms.  To  this  it  is  sufficient  to  saj 
that  the  contract,  so  far  as  it  is  disclosed  upon  the  record,  con- 
tains no  proof  or  element  of  usury.  The  only  proof  of  the  con* 
tract  is  to  be  found  in  the  mortgage,  which  appears  to  be  in  all 
respects  such  an  instrument  as  is  contemplated  by  the  act  of 
1852,  the  consideration  for  which  was  not  a  loan  of  money  to  be 
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■epaid,  bat  the  sum  of  four  hundred  and  sixty  dollars,  paid  to 
the  mortgagor  by  the  society  as  the  asoertained  Talue  in  advance 
of  his  shares  of  stock  in  the  corporation.  And  although,  in  the 
pzeliminaiy  part  of  the  mortgage,  it  is  recited  to  be  '^  a  condition 
iprecedent  to  the  money  below  being  loaned  to  him  that  these 
presents  should  be  executed,"  yet  the  consideration  is  stated  to 
%»  four  hundred  and  sixty  dollars,  **  in  hand  paid  by  the  corpo* 
cation  to  the  mortgagor,"  while  the  mortgage  contains  no  coto* 
aant  or  obligation  whateyer  for  the  repayment  of  said  sum  or 
maxj  part  of  it.  This  court  cannot  regard  the  principal  sum 
aiamed  in  the  mortgage  as  in  any  sense  a  loan,  nor  the  con* 
€ract,  as  it  appears  in  the  record,  usurious. 

We  have  carefully  considered  the  question  of  the  legal  opera- 
tion and  effect  of  mortgages  to  **  building  associations,"  such  as 
«re  oontemphtted  and  provided  for  by  the  act  of  1852,  and  have 
«io  hesitation  in  pronouncing  them,  if  executed  in  conformity 
^th  the  provisions  of  that  act,  free  from  all  objection  on  the 
^fround  of  usiuy. 

We  adopt  the  views  expressed  by  the  court  of  queen's  bench 
in  Silver  v.  Barnes,  6  Bing.  N.  0.  180,  and  by  the  courts  of 
<shancery  in  England,  in  Burbidge  v.  CoUon,  8  Eng.  L.  &  Eq. 
^,  and  Seagrave  v.  Pope,  15  Id.  477.  This  last  case  involved 
tiie  construction  of  a  mortgage,  executed  in  conformity  with  the 
statute  of  6  &  7  Wm.  lY.,  c.  82,  almost  identical  in  its  terms 
^th  the  mortgage  before  us.  In  construing  this  contract,  this 
<x>urt  confines  itself  entirely  to  the  terms  of  the  mortgage, 
there  being  no  other  proof  in  the  cause;  and  considering  that 
there  is  no  evidence  of  usury  to  be  found  in  the  record,  we  are 
not  called  upon  to  express  any  opinion  as  to  the  effect  of  usury 
in  a  contract  under  our  constitution  and  laws. 

For  the  reasons  above  stated,  the  decree  below  will  be  reversed 
with  costs  in  this  court  to  the  appellant,  and  the  cause  remanded 
for  further  proceedings. 

Decree  reversed  and  cause  remanded. 


hriLDiNO  AND  Loah  ASSOCIATIONS— Histobt  AND  Objscts. — ^Boildiiig  and 
Soan  assodatioiiB  are  institutions  of  a  comparatively  late  day.  Their  origin  is 
^nerally  ascribed  to  the  Earl  of  Selkirk,  in  Scotland,  in  the  year  1815:  See 
BiUf  CinaUy  L,  Avtoc,  v.  BichardM,  21  Ga.  692,  per  Lnmpkin,  J.;  bat  there 
Appears  to  have  been  one  in  existence  in  England  a  few  years  earlier:  See 
ShruU  ▼.  Hviehhuon,  15  East,  511.  The  first  association  of  this  kind  in  this 
«oaatry  was  established  in  Brooklyn,  New  York,  in  1896:  See  Bibb  ComU^ 
Id,  Amoc,  v.  Bkharda,  supra;  and  since  that  time  they  have  continned  to 
•pvead  nntil  at  the  present  day  they  are  found  existing  in,  and  recognized  by 
41ie  statutes  of,  a  majority  of  the  states,  and  controlling  an  immense  amount 
^  eapitaL    In  some  of  the  states,  for  example,  in  Maryland  and  PennsylvMiii^ 
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tiiflj  Mem  to  be  peenliarly  fn^ored,  and  Shanwood»  J.,  in  Beehei  v.  Unioi^ 
Umm  B.  A  L.  Amoc,^  88  Pa.  St  811,  2I0»  nays:  *<HoweTer  it  may  be  elae- 
vheie,  FhiladelphiA  has  become  emphatically  a  dty  of  comfortable  homes  for 
the  poor  by  means  of  these  organications;  **  while  in  a  few  of  the  states  they 
are  disoooFaged,  and  in  some  where  they  foimerly  existed  they  seem  to  have 
disappeared  entirely.  Their  object  is  to  aid  those  whose  earnings  are  small 
in  obtaining  homes.  This  is  done^  according  to  the  scheme  in  general  use,  in 
something  like  the  following  manner:  A  corporation  or  society  is  organiaed, 
with  a  fixed  number  of  shares,  having  a  certain  paid>np  value.  Upon  each 
share  periodical  soms,  generally  Itnown  as  "subscriptions,"  or  "dues,"  are 
paid  by  the  owner  and  member.  These  payments  are  to  continue  as  long  aa 
the  assodataon  is  to  exist,  and  the  idea  being  to  continue  the  same  until  each 
member  can  be  paid  a  certain  sum  per  share,  fixed  by  the  charter  or  articles. 
Generally  the  period  of  existence  is  prescribed.  Although  a  penon  may  go 
an  paying  his  sobscriptions  or  dues  simply,  until  the  association  terminates, 
when  he  reoeiTes  a  sum  of  money  for  each  share  that  he  owns,  he  may  wish 
to  "aatieipate*  thia  dividend,  and  obtain  an  "advance,**  or  "loan,"  from  the 
aasoeiation;  and  to  make  theae  advancea  or  loans  to  its  members  is  the  pri- 
mary purpose  of  the  association.  Whenever,  therefore,  it  has  a  sum  of 
Bon^  on  hand  equal  to  the  f  nU  value  of  a  ahare,  the  association  is  ready 
to  make  a  loan,  and  this  it  does  by  putting  the  money  up  at  auction,  the 
members  <l— iWng  a  loan  bidding  the  amount  they  are  willing  to  give  as  a 
**  premium  "  or  '*  bonus."  Several  of  these  sums  of  money  may,  perhaps,  be 
thus  put  up  at  one  time  and  each  bid  in  by  the  holder  of  a  auffident  corre- 
qpomUng  number  of  shares.  The  premium,  or  bonus,  is  included  in  the  obli- 
gation which  the  borrower  gives,  but  is  deducted  from  the  total  amount,  and 
is  retained  by  the  association.  This  obligation  is  then  secured  by  mortgage, 
and  the  stock  is  usually  assigned  to  the  association  as  collateral  security. 
When  the  asaociation  is  wound  up  the  stock  is  set  off  against  the  debt,  which 
It  equals.  A  member  thus  borrowing  and  keeping  up  his  payments  of  inter- 
est, dues,  and  otherwise  performing  his  obligation,  becomes  the  owner  of  a 
piece  of  land.  Some  associations  make  the  loans  by  "redeeming,"  or  pur- 
chasing the  shares  of  stock  of  members,  that  member  who  offers  his  shares  at 
the  lowest  figure  being  the  successful  bidder.  The  payments  made  by  the 
borrower,  however,  are  the  same  in  both  cases. 

Who  abb  Mxmbkrs. — ^Membership  in  building  and  loan  associations  is  ac- 
quired by  becoming  the  owner  of  stock,  as  in  other  corporations;  and  in  gen- 
eral, any  person  capable  of  contracting  may  become  a  member  by  aubecribing 
to  its  stock.  It  would  seem  that  one  association,  independent  of  statutory 
authorization,  cannot  become  a  shareholder  in  another:  See  Ncrth  America 
B,  As9oe.  V.  SuUon^  35  Pa.  St.  463, 467;  and  in  Enghmd  it  is  held  that  a  joint- 
stock  company  cannot  hold  shares  in  a  building  association  established  under 
6  &  7  Wm.  IV.:  Dobinaon  v.  Hawha,  16  Sim.  407.  Where  the  charter  of 
sn  asaociation  provides  that  in  the  event  of  the  death  of  a  stockholder  who 
has  obtained  an  advance,  his  heirs  or  legal  representatives  may  continue  the 
membership,  the  death  of  a  member  operates  a  dissolution  of  his  membership; 
and  if  the  privilege  is  exercised,  such  persons  become  members,  not  in  a  rep- 
resentative capacity,  but  in  their  own  right:  Montgomery  AftU,  B,  df  L,  Assoc* 
V.  Bdbhuotit  ^  Ala.  413;  and  see  further  on  the  point  whether  or  not  the 
r««TTffT**^^  representatives  of  a  deceased  member  become  ipso  /ado  members  of 
the  oorpoimtion:  KdaaU  v.  Tyler,  U  Exch.  613;  S.  C,  25  L.  J.  Exch.  163| 
26  L.  T.  228;  Knox  v.  Shepherd,  2  L.  T.,  N.  S.,  351.  But  where  land  ia 
porehasod  aabject  to  a  deed  of  trust  to  an  association,  which  the  purchaser 
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■greed  to  discharge  by  monthly  payments  eqnal  in  amoant  to  those  agreed  t» 
be  paid  by  the  stockholder,  the  association  cannot  treat  the  pnrchsser  as  a 
itoekholder,  and  credit  the  monthly  payments  accordingly:  OapUol  HiU  Bm 
Amoc  t.  HU*<m,  1  MaclLey,  107. 

In  dealings  generally  between  an  aaoeiatlon  and  its  members  the  sUm&* 
book  is  j^rima/oeis  evidence  of  membership;  DMnmm  ▼.  Hawk^^  16  Sim.  407^ 
Bank  </  Commere^t  Appeal^  73  Pa.  St*  59;  QermwRiawn  Union  B*  tic  A$toe» 
T.  Sendmeyer^  60  Id.  67. 

A  person  may  be  estopped  from  denying  that  he  is  a  member  of  an  associ- 
ation. Thns  one  who  gives  a  bond  and  mortgage  to  an  association,  reoituig 
in  the  bond  that  he  is  a  member  thereof,  and  recognidng  the  obligation  of 
the  by-laws,  is  eetopped  to  deny  that  he  is  a  meiiil>cr«  In  an  action  to  foc«* 
close  the  mortgage,  from  the  fact  that  he  never  signed  the  by-laws  asra- 
qnired:  Hmoard  MuL,  L,  etc,  Au/oc  v.  Mclfdyrty  8  Allen,  571;  and  tho  gen- 
eral principle  is  asserted  that  a  person  is  estopped  from  denying  membership^ 
for  like  reasons,  after  he  has  acted  for  years  as  a  member,  claiming  and  en- 
Jojring  all  the  privileges  of  sach:  Parhtr  v.  V.  8.  B,  etc  As90Cf  19  W.  Ya. 
741,  768.  On  the  other  hand,  the  association  may  also  be  estopped  from  de- 
nying that  a  person  is  a  member.  Thus  the  receipt  of  payments  on  aoooont 
of  installments  dae  on  the  plaintiff's  shares  of  stock,  after  a  recovery  on  a 
mortgage  given  by  him,  will  estop  the  oompany  from  denying  the  ezistenoo 
of  the  stock:  North  America  B.  Amboc  t.  Svtton,  S5  Fla.  St  468;  bat  tilia 
acceptsnoe  most  be  in  such  a  manner  as  to  bind  the  association i  Ciard  ▼,  Omrr^ 
I  0.  B.,  N.  S.,  197:  S.  C,  26  L.  J.  0.  P.  113. 

If  an  association  should  refuse  to  transfer  shares  on  their  books  to  a  pur* 
chaser,  he  is  not  entitled  to  a  mandamua  to  compel  a  transfer:  State  ex  reL 
Oalbraith  ▼.  PeopU'$  B.  is  L,  Aeeoc,  43  N.  J.  L.  389;  he  has  an  adeqnato 
remedy  in  a  suit  for  damages;  and  the  measure  of  damages  is  the  aotnal  valuo 
of  the  stock  at  the  time  of  the  refusal:  Oemumtown  Union  B,  etc  Amoc  t. 
£buffli€yer,  60  Pa.  St.  67;  Nortli  America  B.AeeocY.SniUm^Z^  Id.  40Z;  that 
is,  the  plaintiff  is  entitled  to  recover  the  amount  paid  on  the  stock  as  daea» 
with  interest  thereon  from  the  time  of  the  several  payments:  North  Ameriem 
B,  Aeeoc  v.  Svtton^  stipra. 

Obuoatiovs  and  LiABiLmn  ov  Mbmbsbs. — 1.  Dues,  SuheeriptHome^  at 
Stock  Paymentc — ^The  success  of  a  building  and  loan  association  obviously 
depends  upon  the  promptness  with  which  the  members  pay  their  dues.  m» 
obligation  begins  with  membership,  and  ends  only  when  the  membership 
ends,  or  the  association  ceases  to  exist.  A  member  is  not  excused  from  non- 
payment by  the  failure  of  other  members  of  the  association  to  pay  their  dnost 
Hoboken  B,  Auoc  v.  Martin,  13  N.  J.  Eq.  427.  The  association  may  main- 
tain oHBumpeU  for  the  dues  against  a  member:  BwUUng  Aeeoc  v.  KrUrn^  7  Leg. 
&  Ins.  Rep.  21;  and  it  is  not  necessary  that  it  should  give  notice  to  the  mem- 
ber of  his  delinquency:  Morrieon  v.  Ihney,  48  Md.  461.  Generally  a  lien 
is  allowed  by  statute. 

Where  a  member  obtains  a  loan,  it  is  customary  to  make  his  mortgage  or 
deed  of  trust  also  secure  the  payment  of  dues,  fines,  and  other  charges.  Tliia 
it  may  properly  do:  Parker  v.  U.  S.  B,  etc  Aaaoc,  19  W.  Va.  769;  eee  also 
lyeiitery.  Wheeling  B»  Aaaoc,  Id.  676;  and  payment  of  principal  and  interest 
on  such  a  mortgage  does  not  extinguish  the  mortgage,  but  it  remains  as  secu- 
rity for  future  subscriptions  as  they  fall  due:  Everham  v.  Oriental  8.  ^  L.  Aaeoc , 
47  Pa.  St.  352;  S.  C,  5  Phila.  62.  So  in  Farmer  v.  Smith,  4  H.  &  N.  196; 
B.  C,  5  Jur.,  N.  S.,  533,  note;  28  L.  J.  Excb.  226,  it  was  held,  under  the  facta 
of  the  case,  that  a  member  was  entitled  to  redeem  his  property,  but  notwith- 
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ibmdiiig  tQch  redomptiaii,  hU  liability  to  the  payment  of  mooihly  aabtorip- 


The  obligation  to  pay  daes  ends  with  the  ezittence  of  the  aiaoeiatioa.  And 
where  the  constitntion  of  an  aaeoeiation  provides  that "  the  aeeociation  ehaU 
ooDtiniie  nntil  the  unsold  stock  is  worth  fifty  per  oent  preroinm,  and  shall 
then  proceed  to  dose,"  if  the  value  of  the  real  estate  and  other  assets  of  the 
■flwciation  aggregate  the  fifty  per  cent  profit  contemplated  by  this  provision, 
the  sasocistion  cannot  make  the  stockholders  keep  on  paying  dnee,  while  it 
holdi  its  real  estate  for  some  farther  advance,  but  it  ronst  close  np:  Bums  v. 
MetropolUan  B,  AmoCf  2  Mackey,  ?•  If  the  affairs  of  an  association  ars 
placed  in  the  hands  of  a  receiver,  upon  its  becoming  incapable  of  performing 
iti  obfigations  to  its  stockholders,  the  obligation  upon  a  member  to  pay  does 
OMses:  Low  Street  B.  Auoc  v.  Zwher^  48  Md.  448;  Pttof^s  B.  Assoc  v. 
Jaeeheh^  51  Id.  198.  The  obligation  to  pay  dues  likewise  ends  when  the 
membership  ends  by  a  withdrawal,  and  the  stock  is  canceled:  Miiler  v.  Seeomd 
Jffinon  B,  Assoc,  60  Pa.  St.  92.  See  also,  further,  on  the  question  whes 
the  liability  to  pay  dues  and  fines  ceases.  Cook  v.  Kent,  105  Mass.  246.  Where 
s  bill  is  filed  for  the  puzpoee  of  selling  property,  it  would  eeem  that  a  prior 
ineombrsncer,  whose  debt  is  not  due,  is  not  a  necessary  party;  and  the  same 
rale  applies  to  a  bnilding-aasooiation  mortgage,  conditioned  for  the  payment 
of  dues,  where  no  default  has  been  made  in  the  condition:  Walter  v.  RMt, 
38  Md.  211. 

2.  Fhes  and  Fi>r/eUures,^'To  secure  the  prompt  payment  of  dues,  fines  ars 
imposed  upon  delinquent  members,  and  the  members  may  even  be  made  lia- 
ble to  forfeiture  of  stock.  If  a  member  obtains  a  loan  from  the  association, 
not  only  may  his  mortgage  or  deed  of  trust  be  made  to  secure  the  payment  of 
fatore  dues,  but  fines  also:  Hagerman  v.  OMo  B.  A  8,  Assoc.,  25  Ohio  St.  186; 
Parkerr.  CT.  8.  B.Assoc.,  19  W.  Va.  769;  seealso  P/Mer  r.WheeUng  B. 
Astoc,  Id.  676;  Jtmiaia  B.  S  L.  Assoc,  v.  Mixdl,  84  Pa.  St.  813w  These  fines 
moat  be  reasonable:  McOatmon  v.  Central  B.  Assoc,  19  W.  Va.  726;  Eager- 
aisa  V.  Ohio  B.  S  8.  Assoc,  supra;  but  a  fine  of  ten  cents  a  share  where  the 
par  value  Is  one  hundred  uid  fifty  dollars,  and  the  dues  twenty-five  cents  a 
veek,  is  leasonablet  MeOamum  v.  Central  B.  Assoc,  sapra;  so  fines  at  the 
tstB  of  a  shilling  per  pound  per  month  are  reasonable:  Parker  v.  Butcher,  K 
&  3  £q.  762;  S.  C,  16  L.  J.  Ch.  552.  And  a  second  fine  for  non-payment  of  the 
■ame  dues  cannot  be  imposed:  McQamum  v.  Central  B.  Assoc,  supra;  Haget* 
wm  V.  Ohio  B.  S 8.  Assoc,  supra;  Atomtmental etc.  Soc  v.  Lewm^  38 Md. 445; 
Anal  CUff  etc  B.  Assoc  v.  QaUagher,  25  Ohio  St.  208.  Bo,  although  fines  for 
non-payment  of  dues  may  be  authorisad,  they  cannot  without  special  menttoa 
be  imposed  for  default  in  payment  of  interest  on  loans:  Hagerman  v.  Ohio  B* 
^8.  Assoc,  supra;  PortSt  City  etc  B.  Assoc  v.  QaUagher,  supra;  Shannon  v. 
Bmsard  Mut.  B.  Assoc,  36  Md.  383;  Occidental  B.  A  L.  Avioc  v.  Sullivan,  62 
Oil.  394;  and  under  the  code  of  West  Virginia  an  association  has  no  right  to 
fanpose  such  a  fine:  Parker  v.  V.  8.  B.  etc  Assoc,  19  W.  Va.  744.  Interest 
ia  likewise  not  chargeable  upon  fines:  IngoHdhy  v.  Riky,  28  L.  T.  55. 
Thaae  fines  are  not  within  the  equitable  doctrines  ooncerning  penal- 
tiea;  they  are  more  in  the  nature  of  liquidated  damages.  A  member 
eaekinic  to  redeem  a  mortgage  will  be  compelled  to  pay  them,  and  they  wiU 
be  included  in  a  decree  of  forecloenre:  Parker  v.  Butcher,  L.  B.  8  Bq.  762; 
8.  a,  16  L.  J.  Ch.  552;  Provident  Permanent  B.  Soc  v.  OreenhiU,  L.  R.  9 
Ch.  Div.  122;  S.  a,  38  L.  T.  140;  27  Week.  Rep.  110;  Shannon  v.  Howard 
MuL  B.  Assoc ,  36  Md.  383.  The  supreme  court  of  California  seems,  however, 
toeonsiderthem  as  penalties:  Occidental  B,  AL.  Assoc  v«  SuUivan,  62CaL  394; 
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mad  in  OctmdgeB  B.  S  L.  Anoc  ▼.|77&om«oii,  62  Ga.  427»  it  is  Mdd  that  tha 
law  will  not  enforce  fines  as  such,  but  where  they  are  only  slightly  in  ezoess 
of  real  damages  they  are  reooTerable  as  stipulated  damages.  In  Muttoff  ▼.  F^flh 
Ward  B.  AttoCf  2  MoArthnr,  594|  also,  unreasonable  fines  were  oonsidered 
as  penalties,  which  would  be  relieved  against  in  equity  The  obligation  to  pay 
fines  in  case  of  default  does  not  oease  on  filing  a  bill  of  foreclosure,  but  tbey 
are  recoverable  for  the  time  which  has  elapsed  since  the  filing  of  the  billi 
Unhn  B.  €fe.  A$soe.  T.  ifoMmie  fTotf  ^moc.,  29  N.  J.  Eq.  889. 

A  rule  of  an  association  forfeiting  shares  of  members  for  non-paymflnt  of 
subscriptions  is  not  unreasonable:  Card  ▼.  OarTf  I  C.  B.,  N.  8.,  197;  8.  C, 
26  L.  J.  0.  P.  113.  But  where  stock  is  under  the  charter  or  by-laws  forfeit- 
able, it  will  not  be  deemed  as  having  been  forfeited  until  action  to  that  effeet 
has  been  taken  by  the  corporation:  WaMu  v.  Workmgmem*§  B.  A  Xr.  ^«toc., 
97  Pa.  St;  614.  A  forfeiture  may  consequently  be  waived:  North  America 
B,  Auoe,  V.  SfUUmt  86  Id.  463;  and  its  enforcement  is  at  the  option  of  the 
directors  of  the  association:  Moon  v.  i^atoKiu,  6  C.  B.,  N.  8.,  289.  When 
stock  Ib  forfeited,  a  forfeiture  of  membership  necessarily  takes  place,  and  the 
obligation  to  pay  dues  ends:  MeCahan  v.  Columbian  B.  A$aoe,^  40  Md.  226. 
An  association  has  no  power  to  retire  or  cancel  any  part  of  the  stock  of  a 
member  against  his  will,  and  without  any  default  on  his  part,  if  no  power  is 
reserved  so  to  do  in  the  articles  of  incorporation:  BtrQman  v.  Si.  Pond  MuL 
B.  Asioct  29  Minn.  276. 

Intimately  connected  with  the  matter  of  forfeitures  of  stock  on  default  of 
members  is  the  question  of  accelerating  payments  for  a  like  cause.  A  pro- 
viuon  in  a  mortgage  to  secure  an  advance  that  in  case  of  failure  to  pay  the 
prescribed  contributions,  interest,  dues,  or  fines,  for  a  time  specified,  the 
whole  sum  advanced,  together  with  all  dues  and  fines  owing  by  the  mort- 
gagor, shall  be  deemed  due,  and  may  be  collected,  is  lawful,  and  may  be  en- 
forced, and  a  court  of  equity  will  not  relieve  against  the  consequences:  Con- 
tordia  Sa/o.  A  Aid  As»oc,  v.  Bead,  93  N.  T.  474;  and  where  the  mortgage 
contains  a  provision  that  in  case  of  default  the  association  might  sell  under 
the  statute,  and  invest  the  overplus,  if  any,  and  draw  for  and  apply  it  from 
time  to  time  as  required  to  the  payment  of  all  accruing  dues,  fines,  etc,  until 
the  determination  of  the  association,  the  association  is  entitled,  on  judgment 
of  foreclosure,  to  have  a  provision  inserted  directing  the  surplus  to  be  in- 
vested accordingly:  Fixtnldin  B,  Absoc  v.  Maiher^  4  Abb.  Pr.  274.  But  a 
provision  in  a  mortgage  given  to  secure  monthly  installments,  that  if  default 
should  be  made  *'  in  the  said  monthly  payments  for  the  space  of  six  months 
after  they,  or  any  of  them,  should  become  due,"  it  should  be  lawful  for  the 
association  to  advertise  and  sell  the  mortgaged  premises  at  public  auction, 
according  to  statute,  precludes  the  sssociation  from  suing  to  foreclose  the 
mortgage  within  the  six  months,  as  well  as  from  proceeding  under  the  stat- 
ute: Second  American  B.  Assoc  v.  PlaU,  6  Duer,  676. 

3.  Liability  to  CotUrUnUe  to  Loaaee  and  Expenaee  of  AeeoekOiumt  and  Per* 
eonal  LiabilUy  for  Debts, — ^The  members  of  a  building  and  loan  association 
are  equally  entitled  to  share  in  its  gains;  and  it  would  seem  to  be  a  conse- 
quence that  each  member  is  under  an  obligation  to  contribute  his  share  of  its 
necessary  losses  and  expenses;  JlleOrath  v.  Hamilton  8av»  A  L.  Asooe^t  44  F)a. 
St.  383;  and  a  member  cannot  evade  this  liability  by  a  transfer  of  his  stock* 
without  the  consent  of  the  association:  See  Bverhari  v.  West  Chester  B,  it., 
28  Id.  839;  nor  by  withdrawing  from  the  association:  McOrath  t.  HamUtom 
San.  AL.  Assoc,  f  supra;  and  see  United  States  B.  AL.  Jmoc  v.  Sibterman^  86 
Id.  894;  8.  C,  4  Week.  Not.  Osa.  646;  WWman  v.  Concordia  B.  Assoc.  18 
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niik.95;  8.  C,  7  Week.  Not  Oh.  80;  and  the  liftbtlity  is  not  affeofced  by  Um 
iMt  that  the  member  hat  beoome  a  borrower:  PaUimm  ▼.  Alhcmg  B,^L» 
Amoe.^  63  Ga.  373;  but  it  la  othenriae  if,  on  beooming  a  borrower,  bla  mem« 
boabip  la  relinqniahed:  Bomber  ▼.  MiU  River  etc,  Aeeoe,,  7  Allen,  100;  ainoe 
he  beara  to  the  aaaoeiation  thereafter  the  relation  of  debtor  atmply;  and 
the  aune  reaolt  obtaina  where  a  borrower  withdrawa,  in  aooordanoe  with  the 
inlm  of  the  aaaoeiation,  paya  off  hia  loana,  and  hia  atock  la  marked  on  tba 
booka  "canoeled  "  and  *'  withdrawn: "  MiUer  v.  J^ermm  B.  Aeeoe.,  60 Pa.  8t 
32.  So  after  a  ahareholder  baa  redeemed  hia  atock  he  cannot  participate  in 
the  profita  of  the  boaineaa  thereafter:  Oper^  ▼.  ittyeCteviOe  B.  A  L,  Amoe»t 
81 N.  C.  56. 

The  peraooal  liability  of  membera  of  a  boOding  and  loan  aaaoeiation,  when 
iDoorponited,  for  ita  debta  ia  obviooaly  governed  by  the  aame  atatntea  and 
nlea  which  apply  to  corporationa  generally,  in  the  abaenoe  of  any  apecial 
statutory  or  charter  proTiaiona  applying  to  the  aaaociataona.  When  nninoor- 
pciated,  the  membera  are  liable  as  partnera.  Aa  a  general  proposition,  the 
eitent  of  the  liability  of  a  member  of  a  building  and  loan  corporation  ia  hia 
stock  intereat:  BtaU  Sam.  Anoe.  v,  Kdlogg,  63  Mo.  640;  and  if  he  ia  himaelf 
a  creditor  of  the  corporation,  he  may  act  off  hia  debt  when  aned  by  a  creditor 
cf  the  aaaoeiation  to  enforce  his  statutory  liabilityt  BemingUm  t.  Kimg^  11 
Abb.  Pr.  278. 

EiosTB  ov  Membsbs. — ^The  important  and  pecnliar  lighta  of  membera  of 
building  and  loan  asaodationa  are  tbdr  righta  to  loana  and  their  righta  of 
withdrawal.  The  conaideration  of  the  first  of  these  will  be  postponed  nntil 
the  aabjeot  of  loana  ia  considered. 

WUhdrawcU, — ^The  priTilege  of  withdrawal  by  a  member  of  a  bnilding  and 
bm  aaaoeiation,  upon  proper  notice,  without  incurring  a  forfeiture  of  the 
money  he  baa  paid  in,  but  inatead  thereof  receiving  that  amount,  together 
with  a  just  ahare  of  the  profits,  after  deducting  finea,  chargea,  and  a  propor- 
tionate  ahare  of  ezpenaea,  ia  universally  protected  by  charters  and  by-lawa, 
and  it  obviously  constitutes  a  atrong  inducement  to  become  a  member  of  the 
aasoeiation.  To  obtain  the  advantagea  of  a  withdrawal,  a  notice  required 
must  be  given:  Hartford  ▼.  Co-aperaths  Mut.  Homestead  Co.,  128  Maaa.  494* 
But  a  board  of  truateea  or  directora  who  are  to  paaa  upon  the  grounda  of  with- 
dmwal  given  by  a  member  have  no  right  to  withhold  their  consent  arbitrarily: 
Wcjerkfiulgh  v.  Kniekerboeker  B,  Anoe.,  2  Boaw.  381 ;  and  if  a  by-law  providea 
thkb  cuiy  person  wishing  to  withdraw,  "  and  who  aball  have  been  a  member 
of  the  aaaoeiation  two  yeara,  and  be  clear  of  the  books,"  shall  receive  a  certain 
par  cent  on  the  amount  paid  by  him  into  thto  funda  of  the  aaaoeiation,  such 
member  may  withdraw  without  leave  of  the  directors:  FuUer  v.  Salem  ete. 
Amoe.,  10  Gray,  04.  Under  section  3410,  Ind.  R.  8.  1881,  a  stockholder  who 
ii  a  borrower,  and  whose  stock  is  held  by  the  association  in  pledge,  is  not  en- 
titled to  withdraw,  nor  to  any  of  the  righta  of  a  withdrawing  member,  until 
he  redeema  his  stock:  Andermm  B.  etc.  Aaeoe.  v.  Thompeon,  88  Ind.  406;  but 
a  member  ia  entitled  to  withdraw  on  paying  up  any  balance  due  by  him  on  a 
settlement  of  hia  account,  where  the  conatitution  of  an  aaaoeiation  provides 
that  no  stockholder  shall  be  permitted  to  withdraw  who  has  received  any  poiv 
tton  of  hia  atock  in  advance  until  the  aame  baa  been  fully  repaid:  Pabet  v. 
Trulees  etc  qf  Boonomkal  B.  Aeeoe.,  1  McArthur,  385;  and  a  member  who 
oompliea  with  the  conatitution  and  by>]awa  of  an  aaaoeiation,  and  under  their 
proviaiona  withdraws,  can  recover  theamount  due  him  by  aeeumgeU,  ^v*g*^*^ 
eommomaoanimi  Hajgh  T.  IT.  8.  R  etc.  ^aaocT'lOW.^a.  702.  See  fuithec 
id  the  power  of  a  retiring  member,  who  baa  perfected  hia  riidhta  aoainst  iha 
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ftMoolAtion,  to  enforce  them  by  legal  process:  (yPaurhe  ▼.  West  Pemtufflvama 
L,  A  B.  Auoct  93  Pa.  St.  308;  8.  C,  8  Week.  Not.  Cas.  176;  United  States 
B.  A  L,  As$oe.  ▼.  Silverman,  85  Pa.  St.  394;  S.  C,  4  Week.  Not.  Gas.  646; 
In  re  EtUUeqfNcUioneU  etc  B,  As$oe.,  9  Id.  79.    Where  it  is  provided  that  a 
stockholder  wishing  to  withdraw  shall  have  power  to  do  so  by  giving  notice 
of  intention,  when  he  shall  be  entitled  to  receive  the  amoant  paid  in  by  him» 
and  snoh  proportion  of  the  profits  as  the  by-laws  niay  determine,  lees  idl  dnmm 
and  other  charges,  a  proviso  that  at  no  time  shall  more  than  one  hall  tlie 
t|  L  fonds  in  the  treasury  be  applied  to  the  demands  of  withdrawing  stockholdera* 
\  d!^  does  not  estop  a  withdrawing  member  from  legal  process  for  the  reoovery  ol 
^vV     L    the  money  until  the  treasury  has  funds  suflScient  to  meet  his  daim:  United 
,  V  ^         I    8tate§  B.  A  L,  Asaoc.  v.  Silverman^  mtpra;  see  also  NaUimal  etc,  Anoc  ▼. 
^^'  y        I     Hubiejf,  84  Leg.  Int.  6.    A  withdrawing  stockholder  must  bear  his  propor- 
^  tion  of  losses  sustained  prior  to  notice  of  withdrawal:   Wittman  v.  Concordia 

B.  AseoCf  13  Phila.  95;  S.  C,  7  Week.  Not.  Gas.  80;  and  see  the  oaaea 
cited  f«|»ra,  under  the  head  of  ''Liability  of  Members  to  Contribute.** 
Whars  a  stockholder,  under  a  resolution  of  the   association   permitting 
borrowers  to  withdraw  on  payment  of  a  stipulated  amount^  the  stock  to  ba 
then  "withdrawn  and  canceled,'*  withdrew,  paid  off  his  loans  and  stock, 
which  was  then  marked  on  the  books  ''canceled"  and  "withdrawn,**  the 
association  cannot  afterwards  recover  for  dues  which  subsequently  accrued 
thereott:  JiWer  v.  Jtfferwn  B.  Anoe,  60  Pa.  St  32.    Nor  is  a  member  bound 
by  new  rales  made  after  he  has  given  notice  of  an  intention  to  withdraw: 
Armitage  r.  Walker,  2  Kay  &  J.  211;  S.  C  2  Jur.,  N.  8.,  13;  26  L.  T. 
182.    If  the  charter  provides  that  on  the  death  of  a  stockholder  his  legal 
representatives  might  receive  the  net  value  of  the  shares^  a  statement  in 
the  bank-book  of  the  deceased,  of  the  computed  value  of  his  stock,  made  by 
the  treasurer  of  the  association,  is  not  conclusive  upon  it:  Babooek  ▼.  MSd- 
dUeex  etc  B,  Anoc,,  28  Conn.  302;  the  proper  mode  of  determining  the 
value  of  the  stock  is  by  ascertaining  the  market  value  of  the  shares  them- 
selves.   An  important  question  concerned  with  the  right  of  a  bormwina^ 
member  to  withdraw  is  the  ascertaining  of  how  much  he  is  to  pay. 
amount  is  obviously  ascertained  in  the  same  way  that  the  amount  \\ 
tained  upon  a  foreclosure  by  the  association  upon  defanlt»  and  the  oonsidera- 
tion  of  the  matter  will  be  postponed  until  the  subject  of  loans  is  taken  up. 
Skourehollder  cmmoi  Sue  at  Law  Qua  Shareholder  for  the  valne  of  his  paid-up 
stock:  O'Rowrht  v.  Weet  PenuKylvania  L.  A  B.  Aeeoc,  93  Pa.  St.  308;  8.  a» 
8  Week.  Not.  Gas.  176.    Building  associations  are  not  exceptions  to  the  gen- 
eral law  governing  corporations  in  this  regard.    If  a  ahareholder  wishes  to 
participate  in  all  the  profite  of  the  concern,  he  must  wait  until  the  asso- 
ciation winds  up  the  series  to  which  he  belongs.    If  he  is  not  content  te 
await  ite  action*  his  only  remedy  is  to  withdraw  and  bring  an  action  at  law 
as  a  withdrawing  stockholder.    There  may,  however,  be  cases  where  he  can 
invoke  the  aid  of  a  court  of  equity. 

Offigxbs. — ^The  powers,  duties,  and  liabilities  of  ofBcers  of  building  and 
loan  associations  are  those  which  usually  appertain  to  the  officers  of  corporis 
tions  generally,  and  it  is  beyond  the  scope  of  the  present  note  to  enter  upon 
their  full  discussion.  A  few  decisions,  illustrating  the  application  of  general 
principles  to  these  associations  in  this  regard,  will,  however,  be  noticed.  A 
director  who  gives  to  the  association  an  ordinary  bond  and  mortgage  for  a 
loan  cannot  set  up  as  a  defense  to  its  foreclosure  that  by  a  secret  parol  agree* 
ment  between  him  and  the  other  directors  the  loan  was  to  be,  and  had  beeut 
sr^id,  and  the  mortgage  satistied,  by  his  shares  of  stock  having  been  fnllf 
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ftid  op  after  the  Icmn  wm  made:  Pangbom  ▼.  OUtoens*  B,  ilMoe.,  85  K.  J. 
Bq.  Ml.  Maaagen  are  not  penonally  liable  for  loeaea  reenltiiig  from  an 
koneefc  nistake  in  eetJmating  the  Talne  of  etockholder'a  laada  on  which  they 
kMoed  monej,  nor  for  a  defect  in  the  acknowledgment  of  a  mortgage  whi<di 
mdered  it  worthleee;  but  they  are  liable  for  loaiei  from  loaoa  made  on  the 
penonal  eeonrity  of  itookholders,  in  violation  of  a  by-law  limiting  the 
■moont  of  ench  loana:  CSMwim*  B.  As§oe.  ▼.  CarieU^  34  Id.  888;  and  offleen 
dirtribatmg  the  aawti  of  the  aaaodation,  on  Ita  expiration,  among  the  etook- 
holdera  ehown  by  the  books,  are  not  liable  to  a  bank  to  whom  ehana  of  atook 
liaTe  been  aasigned  and  the  oertifioate  thereof  deUvered,  when  the  atoek  waa 
not  tnaisfetred  to  the  bank  np<m  the  books  of  the  assoolatfton,  and  no  notice 
given  to  the  assodation  by  the  bank  of  the  assignment:  Bamk  of  Oomtmfrtii% 
Apfml^  78  Fa.  St  60.  See,  as  to  the  liabili^  of  direotom  of  eorpocatiooa 
gSMvaUy,  note  to  Hodget  ▼.  New  Bi^fiamd  Screw  Co.^  63  Am.  Deo.  837. 

The  UMmthly  dnes  and  fines  of  members  of  an  association  being  payable  in 
emh,  tifts  prssaneo  and  aoqniesoenoe  of  the  exeentiTe  offioers,  when  proniasa 
to  psy  are  grven  by  members,  or  others  for  them,  and  accepted  by  the  tieas- 
m,  will  not  discharge  snreties  on  the  treasnrer^  official  bond  from  liability 
for  oedtt  thna  given  and  loss:  PeopU^e  B.  S  L.  Aaeoe.  r.  YTrolA,  48  N.  J.  L. 
TOi  Mttlmd  B.  df  L.  Amoe.  Y.  HammeU,  1£L  7S.  The  traasnxer  of  a  boOdiag 
society  is  onty  a  bailee  of  moneys  whieh  he  reoeives  on  aooonnt  of  the 
ioeisty,  and  does  not  become  a  debtor  of  the  society,  and  conseqaently,  if  be 
isiobbed  of  the  society's  moneys,  he  is  discharged  from  liability  to  repay  the 
SBMMnt  of  the  robbery:  IFcrifar  ▼.  Brd&A  ^noroiilee  ^sioc,  18  Q.  B.  277;  8. 
C,  16  Jor.  886;  21  L.  J.  Q.  B.  267.  The  secretary  of  an  assodation,  having 
isedved  and  willf ^Ity  appropriated  its  funds  and  property,  cannot  be  heard, 
apon  a  erimlnal  proaeootion  therefor,  to  cmitiadict  its  Isgal  existence:  8kkm 
V.  OmmimweaUh^  82  Qrstt.  89Q. 

0«muT«  PowxBS  ov  AasooiAnoir8.--*It  is  not  onr  pnrpose  to  enter  npott 
m  extended  discnasion  of  the  powers  of  building  and  loan  associationa. 
ThosB  are,  in  general,  governed  by  the  same  mice  and  prindplss  which  con* 
M  the  powers  of  other  corporations.  The  attribates  of  existence  as  a  legal 
oality,  continnity  of  existence,  and  the  like,  and  the  power  to  have  and  nae 
a  eorporata  seal,  to  enact  bj-laws,  to  sue  and  be  sued,  to  hold  property  rea- 
aoBsbly  neoesaary  and  to  convey  the  same,  to  enter  into  contracts,  etc, 
plolnly  belong  to  all  corporations,  and  among  them  boOding  and  loan  asso- 
dstions.    And  of  conrse  these  powers  are  alike  controlled  by  charters  and 


1.  (kmtraet9^Bomwhig  Pcwere. — ^The  general  rale  that  coiporations  may 
Bisks  sny  contract  fairly  within  the  purposes  and  objects  of  their  incorpora. 
tkin,  except  where  prohibited  by  their  charters  or  by  other  statutes,  applies 
to  building  and  loan  corporations;  as  also  does  the  converse  of  this  rule,  that 
Mutraots  of  a  corporation  which  are  not  within  any  of  the  powers  expressly 
or  impliedly  conferred  upon  it  are  uUra  viree.  Therefore  an  executory  oon- 
tEMt  between  a  building  association  and  one  of  its  members,  in  respect  to 
diares  daimed  by  him  in  his  own  right,  and  in  excess  of  the  maximum  num. 
ber  which,  under  the  statute,  a  membor  may  hold  in  his  own  right,  is  ultra 
•ir«,  snd  cannot  be  enforced:  Simpeon  v.  OreenJSeld  B,  ete.  Aseoe.,  38  Ohio 
8t  349;  but  the  fact  that  a  member  holds  a  greater  number  of  shares  than  if 
•Dowed  by  the  by-laws  of  the  association,  but  not  in  excess  of  the  numbef 
ttisited  by  statute,  is  no  defense  against  any  claim  which  the  association  may 
bsf«  sgainst  him  on  account  of  sack  diafess  Hagmwian  v.  Ohio  B.^  SL 
i«oe.,26Id.  186. 
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Wheiher  or  not  building  and  loan  aaaocxationB  may  borrow  money  haa  ffyna 
rise  to  some  diacnssion.  In  Pennsylvania  it  eeems  to  be  oonaidered  that 
under  the  act  of  1859  they  have  no  power  to  borrow  money  from  banks  and 
others,  for  the  purpose  of  loans:  8UUs*9  Appeal^  95  Fa.  Stw  122;  S.  O^  9 
Week.  Notb  Cas.  83;  and  in  Ohio  it  is  held,  also,  that  they  have  no  power  to 
borrow  money  for  the  purpose  of  lending  it:  State  ▼.  Oheriin  B.  A  L,  Amoc* 
85  Ohio  St.  258;  but  in  Maryland  an  association  may  borrow  money  and  exe- 
cute a  note  therefor  to  meet  an  antecedent  obligation  incurred  to  one  of  iti 
members  to  whom  it  had  made  a  loan:  DavU  v.  West  Saratoga  B,  Uwiott^  82 
Md.  285.  As  to  the  borrowing  powers  of  buildiug  sodeties  in  England,  see 
In  ft  Naikmal  Permanent  Ben^  B.  Soc,  L.  R.  5  Ch.  809;  S.  0.,  22  L.  T. 
284;  18Week.  Bep.d88;ifoyeT.i9parroio,22L.T.  154;  S.C.,  18Week.Bep. 
400;/ii/?eFfetoriaete.i9oc.,L.B.9Eq.  006;  8.  a,  89  L.  J.  Ch.  028;  22L.T. 
777;  18  Week.  Bep.  907;  In  re  Durham  ComUty  ete.  B.  Soe.,  L.  E.  12  Bq.  510; 
8.  C,  41  L.  J.  Ch.  124;  25  L.  T.  83.  The  power  may,  of  course,  be  given  hy 
charter  or  statute:  See  Cal.  Civ.  Code,  sec  040.  The  powers  of  building  and 
loan  associations  to  lend  money  are  considered  potL 

2.  InvuHng  in  Beat  SBtaU, — ^In  England,  under  an  <Mri«fciT>g  act^  it  waa 
held  that  a  building  society  was  not  precluded  from  investing  ita  funds  in 
the  purchase  of  real  estate:  MttUock  v.  JenHns^  14  Beav.  028;  8.  C,  21  L.  J. 
Ch.  05;  and  where  a  rule  of  a  building  society  directed  that  unemployed 
money  should  be  invested  "  In  such  a  manner  and  upon  such  l^gal  security  "  aa 
the  board  of  directors  should  deem  necessary,  it  may  be  Invested  in  the  par- 
chase  of  freeholds:  Orimee  v.  Harriwn^  20  Beav.  435;  8.  C,  5  Jur.,  N.  8., 
528:  28  L.  J.  Ch.  823;  compare  In  re  Kent  Ben^  B,  Soc^  I  Drew,  ft  8m.  417; 
&  a,  7  Jur.,  K.  S.,  1045;  30  L.  J.  Ch.  785;  4  L.  T.,  N..  8.,  010;  9  Week. 
Bep.  088.  In  Pennsylvania,  building  and  loan  associations  have  no  power  to 
take  or  hold  real  estate  beyond  the  limits  fixed  by  statute:  MUter^e  EtftaU^ 
2  Pearson,  348;  Rhoade  v.  Hoemerttown  B.  Aeaoc.  82  Pa.  St.  180;  and  debts 
contracted  by  them  in  purchasing  real  estate  cannot  be  enforced  against 
them:  Fatdkneg^e  Appeal^  11  Week.  Kot.  Cas.  48.  See  further,  on  this  qnes- 
tion,  CahaU  v.  (Mtauf  Mvi,  B,  Aseoc^  01  AUl  282.  Such  associations  may, 
of  course,  acquire  real  estate,  through  mortgages  given  to  secure  losns  which 
it  U  their  object  to  make.  They  may  also  be  given  express  powers  to  aoqnifa 
and  hold  real  property  by  charter  or  statute:  See  Cal.  Civ.  Code,  seo.  043. 

8.  By'lawe, — ^The  power  to  make  by-laws  is  held  by  every  corporation. 
These  by-laws  of  course  must  conform  to  the  constitutions  of  the  United  States 
and  of  the  state.  They  must  likewise  conform  to  the  purposes  for  which  the 
corporation  is  created:  Martin  v.  NashviOe  B.  Anoc^  2  Coldw.  4ia  They 
must  also  be  reasonable,  and  this  has  particular  application  to  fines  imposed  by 
building  and  loan  associations,  as  seen  above.  l^ey.jQaQnot^bejn9dsLtoJ^ 
a  retroactive  effect  as  against  rights  under  subsisting  contracta:  In  re  Ncr^ 
l«cA  eteTFromdffni  B.  5oc.,TrE:T  Ch.~DV48r;  45  L.  J.  t'h.  14!t;  24  Week. 
Bep.  103;  and  see  Occidental  B,  A  L.  Abwc  v.  SuiUvan.  02  OaL  394,  holding 
that  a  by-law  in  no  way  affected  or  changed  the  terms  of  any  contra^  of  loan 
between  an  association  and  a  stockholder.  'Hf  p/vw*'  yu^  I  *  V'  l'\ 

A  member,  having  admitted  and  recognixed  the  validixiy  of  the  by-laws  of 
an  association,  is  estopped  to  question  the  mode  in  which  they  were  adoptedt 
Jlicrriaon  v.  Dortey,  48  Md.  401;  and  the  payment  of  stated  dues  and  finea 
cannot  be  resisted  by  a  member  on  the  ground  that  the  by-laws  have  not  bees 
adopted  by  a  vote  of  the  directors,  where  it  appears  thi^  they  have  been  re- 
corded, acted  upon,  and  enforced  as  the  by-lawa  of  tba  assooiatJoai  Bmget- 
▼.  Ohio  B.AL.  Aeeoc,  25  Ohio  St  186w 
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LoAire  AKB  THBiB  iKCEDKim. — 1.  ^ow  JI'flk2e--P9vmtKm«.--Tbe  peooliiT 
mAnner  in  which  boilding  and  loan  Maocistions  make  loans  or  advanoea  baa 
already  been  sufficiently  explained.  The  mode,  and  the  only  mode,  by  which 
the  premiums  on  loans  are  fixed,  when  the  money  is  to  be  put  up  at  anctiony 
Is  by  the  bidding  of  members  for  the  right  of  precedence:  State  ▼.  ChreenviUe 
B,  A  8.  Amoc,  29  Ohio  St.  92;  StaU  T.  Oberlin  B.  A  L.  A$aoc,  36  Id.  258; 
StOai'M  Appeal,  95  Pa.  St.  122;  S.  C,  9  Week.  Not.  Gas.  83;  and  the  aaiooia- 
tion  or  its  directorB  cannot  fix  a  minimnm  preminm  below  which  no  bid  wzU 
be  accepted:  Id. 

2.  To  Whom  Made^-^-ln  Ebgland  the  power  of  building  societiea  to  lend 
money  on  mortgages  to  strangers  is  reoogniaedx  (hUbiU  ▼.  Kingdom^  1  Exoh, 
494;  8.  C,  17  L.  J.  Exoh.  177;  Morrisom  r.  Gloioer,  4  Exch.  430;  &  C,  19  L. 
J.  Sxeh.  20;  bat  in  this  conntry,  bssed  no  donbt  npon  the  idea  that  the  prl^ 
mary  object  of  boilding  and  loan  associations  is  to  aid  members  in  secoring 
homes  by  making  advances  or  loans  to  them,  the  authority  to  make  loans  to 
strangers  seems  to  be  generally  denied:  WMaeh  ▼.  Lthiigh  B.  AuoCt  84  P^ 
St.  211,  217;  SUMie  v.  Oberlin  B.  A  L.  Astoe.,  85  Ohio  St.  268, 268;  Pooek  r. 
Lc/a^eOt  B.  Anoc,  71  Ind.  357;  Bt.  Jooeph  etc.  B.  Amoc  v.  Tkompoon^  19 
Kan.  821;  and  see  Meehaiiie^  tte,  B.  Amoc  t.  MeridmAgtmeff  Co.,  24  Conn. 
159;  bat  it  is  bald  that  a  bonower  who  waa  a  stnuiger  is  estopped  to  plead 
the  fUira  vim  transaction:  Poocib  ▼•  LafotyfiU/t  eU.  B.  Aaaoc.,  sapro;  and  the 
association  may  zecover  fran  a  bonower,  not  a  member,  the  amoant  loaned, 
and  interest:  Wolbaeh  t.  LMgh  B,  uisfoc,  mipra;  8t,  Jooefh  ete.  B.  Amoc  t. 
Thonptoiif  supttMim 

An  association  having  fnnda  cannot  refasa  to  loan  them  to  its  members  in 
good  standing:  StaU  ▼.  Oberlin  B.  S  L.  Aaaoc.^  85  Ohio  St  268;  Bergnum  v. 
8L  P€nUMuU  B.  ^Issoc,  29  Minn.  282.  And  where  the  object  of  an  associa- 
tion is  stated  to  be  for  "  the  aocnmolation  of  a  fond  1^  small  monthly  install* 
menta,  to  enable  members  ol  the  asaodation  to  parohaae  real  estate,  erect 
baildingSy  redeem  mortgages,  satisfy  groand-rent  loan  money,  pay  taxea. 
and  effect  other  similar  porposes,"  the  power  is  conferred  to  loan  money  from 
each  acoomalated  fund  to  its  members:  ifcueey  t.  CtMsens'  B.  etc,  Amoe.,  22 
Kan.  624.  In  K^r.  MobOe  B.  S  L.  Amoc.,  64  Ahk  601,  it  waa  held  thai 
the  lending  of  money  to  shareholders  on  mortgages,  on  each  terms  and  eon- 
ditioos  aa  may  be  prescribed  by  the  by-Uws»  bdng  one  of  the  express  powen 
conferred  on  building  and  loan  associations  by  the  code,  sooh  a  loan  waa  not 
nUra  vianett  although  in  contravention  of  the  by-laws. 

3.  Purpom  or  AppUeaiion  qf  i^oons.  Duty  of  At9oektUon»  to  Inquire  hUo.^ 
If  building  and  loan  associations  are  under  obligations  to  make  loans  to  their 
members,  it  would  seem  to  necessarily  follow  that  they  are  not  bound  to  in- 
quire into  the  purposes  for  which  they  axe  obtained,  nor  look  to  the  applica* 
tion  of  the  money.  In  England  they 'are  not  required  to  look  to  the  appli- 
cation: OuibiU  ▼.  Kingdom,  1  Exch.  494;  S.  C,  17  L.  J.  Exch.  177.  So  in 
Pennsylvania  it  is  held  that  no  duty  is  imposed  upon  them  to  inquire  for 
what  purpoae  loans  are  being  obtained,  or  to  require  any  stipulation  from  a 
borrower  as  to  the  use  he  shall  make  of  the  money,  or  in  any  manner  to 
■npervise  or  control  its  diBbnrsement:  Juniata  B,  A  L.  Aeaoe,  ▼.  MiaxU,  84 
Pa.  'St.  313;  Johnston  v.  Elimbeth  B.  di  L,  Anoc,  14  Week.  Kot.  Gas.  247; 
and  in  Ohio,  also,  building  corporations  are  not  required  to  ascertain  the  use 
to  which  a  borrowing  member  intends  to  apply  the  money,  the  statute  con- 
templating loans  to  be  used  "in  buying  lots  or  houses,  or  in  building  or  re- 
pairing houses,  or  other  purposes:"  Hagerman  t.  OMo  B,  A  8,  Ataoc^  26 
(Mo  St.  186;  but  in  West  Virginia^  under  the  hiw  aa  to  homsatsad 
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fcvildiiig  anocuttionB,  it  is  their  duty  to  see  that  money  paid  to  their  mem- 
b&n  on  loans  advanced  ia  need  by  each  members  in  baying  lota  or  honsea, 
or  in  bailding  or  repairing  honaea:  P/eisier  ▼.  Wheding  B.  ^moc,  19  W.  Va. 
076. 

i.  Kind  of  Security, — ^Building  and  loan  associationa  have  power  to  loao 
money  on  the  same  aeoarity  aa  individuala,  notwithstanding  their  usual 
mode  is  to  reqoire  the  borrower  to  assign  their  own  stock  as  collateral  to  hia 
mortgage:  Union  B.  etc  Aetoe,  ▼.  Mtuome  Bail  Aaeoe,^  29  K.  J.  Eq.  389; 
and  where  an  association  is  anthorixed  to  loan  money,  but  ita  charter  doea 
not  expressly  aathorize  it  to  take  a  mortgage  or  other  secnrily,  it  will  never* 
theless  have  power  by  implication  to  take  a  mortgage:  Maaaejf  v.  CUiten^  B* 
etc  Aaeoe,^  22  Kan.  624.  8o  where  the  by-laws  of  an  association  provide  that 
borrowers  from  it  "  shall  aeonre  the  repayment  of  said  loan,  with  legal  inter- 
est|  by  satisfactory  bond  or  mortgage  upon  real  estate,"  the  officers  of  the 
aaaoeiation  have  power  to  take  both  secnritiee:  Juniata  B,  S  L*  Amoc  v. 
J7dh6l,  103  Pa.  St  007;  S.  C,  14  Week.  Kot  Gbs.  431.  For  a  case  wbera 
the  instrument  was  held  to  be  in  legal  effect  a  mortgage,  although  in  the  form 
of  a  leaae,  see  M<MU  B.  S  L.  Auoe.  v.  i?o6er<ion,  66  Ala.  882. 

The  mortgage  or  deed  of  trust  of  a  third  person  may  also  be  taken  by  aa 
asBOoistion  to  aeenra  a  loan  to  a  members  Maaeeff  t.  CWaauf  B.  etc  Aaaoc^ 
22  Kan.  624;  Reiirf  eU.  Auoc  v.  Longshore,  8  Ln&  Leg.  Beg.  199;  PfMet 
V.  Whedhig  B.  AeeoCf  19  W.  Va.  676;  inclndmg  interest*  fines,  dues,  and 
other  charges:  PfM»  ▼.  WketiSmg  B,  Aaeoe,,  mtpra;  and  in  such  a  case  the 
association  ia  under  no  obligation  to  notify  the  third  person  of  the  default  of 
the  member  in  paying  intersat,  finea»  dnea,  etc:  Id.  It  Ib  competent,  also, 
for  a  married  woman  to  unite  with  her  husband  in  executing  a  valid  mortgnge 
on  her  separate  property  to  secure  a  loan  to  her  hnaband,  and  to  cover  pre- 
mioma,  fines,  eta:  Jwnata  B.  S  L.  ^ssoe.  v.  UtaM,  84  F^  St.  818.  Where, 
however,  the  member  also  assigns  to  the  association  stock  therein  as  additiooal 
aecurity ,  the  third  person  has  the  rights  when  sued  for  the  debt»  to  have  such 
stock  first  sold  to  satisfy  the  debt:  Maueif  v.  CUmuuf  B,  etc  Aseoc^  si^ftk 
And  if  third  persons  give  a  deed  of  trust  to  secure  a  loan  to  a  member,  their 
responsibility  as  sureties  is  not  to  be  extended  by  implication  or  conBtruction» 
but  the  measure  of  their  liability  is  to  be  found  in  the  instrument  which 
orsatea  it:  Forsyth  v.  Hibemia  B,  AssoCp  1  Mackey,  206.  Wbere  stock  is 
{iledged  and  a  mortgage  given  for  the  aame  debt,  the  mortgagor  has  the  right 
to  insist,  as  against  his  assignee  in  bankruptcy  and  an  assignee  of  the  mort- 
gage, that  the  stock  be  first  sold  to  reduce  the  amount  of  the  mortgage  lien 
and  of  the  mortgagor'a  personal  liability:  Wittenbroek  v.  BeUmer,  62  Gal.  660. 

A  building  aociety,  having  authority  to  make  loana  and  provide  for  the 
aecurity  of  the  aame  on  real  eatate,  has,  as  an  incident  thereto^  the  right  to 
provide  for  insuring  property  taken  ^aa  security:  Chicago  B,  8oc  v.  OrotoeB, 
65I1L453. 

6.  Usury, — ^Whether  the  transactions  between  building  and  loan  associa- 
tiona and  their  borrowing  members  are  within  the  usury  laws,  is  a  question 
which  has  often  arisen,  and  upon  which  there  is  a  diversity  of  opinion.  These 
transactiona  contain  both  the  elementa  of  a  loan  and  a  dealing  with  partner- 
ship funds,  and  it  is  owing  to  the  prominence  given  to  the  one  or  the-other 
of  these  elements  that  causes  this  difierenoe  of  opinion*  In  the  leading  Eng- 
Uah  case  of  Silver  v.  Bames,  6  Bing.  K.  a  180;  S.  a,  8  Scott,  300,  where  a 
premium  was  to  be  paid  in  addition  to  interest  on  a  loan,  for  which  a  member 
bid  and  gave  his  nota^  Tindal,  G.  J.,  said:  "The  queation  waa,  whether  the 
Inmsaotion  was  a  loan  of  money  or  a  dealing  with  the  partnership  fund.    If 


June,  1857.]   Bobkstson  v.  Hokbstkad  Assocuhoh.      181 

BwMaloMi^  HwMWRiiioM.  W«  tUnk  H  WM  «  deftUag  with  tlM  pttrtMr^ 
«liip  fimdy  In  which  the  d«fendsnt  had  an  interest  in  oomnKm  with  the  olh« 
BMmbcri  of  the  eociety,  end  that  it  wee  not  a  loen.  The  defendant  wae  in* 
tareeted  In  the  fund  when  the  money  wee  advanced,  end  wlicn  it  wae  repeid.** 
The  dootaine  of  thie  case  hee  been  followed  by  eabeeqnent  Knglieh  decisioQet 
BwUdge  ▼•  CoUtm^  6  De  O.  ft  8m.  17;  S.  C,  8  Eng.  L.  ft  Eq.  67;  15  J«r. 
1070;  21  L.  J.  Ch.  201;  Beagram  t.  Pope,  1  De  O.  M.  ft  O.  783;  8.  C,  1ft 
Bng.  L.  ft  Sq.  477;  16  Jar.  1009;  22  L.  J.  Ch.  268;  OuOm  ▼.  Ongdimi,  1 
Bzoh.  494;  8.  C,  17  L.  J.  Eich.  177;  In  re  Durham  CmuOi^  eie.  B.  SoeiH^t 
L.  B.  12  Eq.  516;«  8.  0.,  25  L.  T.,  K.  8.,  83.  In  America  the  taking  of 
premiome  is  genendly  coneidered  unobjectionable:  MoMgomery  MftL  B,  S  L* 
Amoe.  T.  StMnmmy  09  Ala.  413;  Wtat  WhuUd  He.  Ataoe,  ▼.  Ibnf,  27  Conn* 
282;  IFee<  Winded  eie.  Anoe.  r,  Biee,  Id.  293;  PeopU*9  ete.  B.  Aetoe.  r.  Ool- 
Une,  Id.  145;  Meekamnsi  etc  B.  Amoe.  v.  IFiUnMr.  24  Id.  147;  Pobd  t.  TVue^ 
«B0e  etc.  qfEecmmiad  B.  Anoe,,  1  McArthnr,  385;  MuUof  y.  I\/lh  Ward  B, 
Amoe.^  2  Id.  594;  MeLmtgklm  t.  OUuem^  B.  etc.  Aeeoc,  02  Ind.  264;  Shqf- 
Jirtp  ▼.  WorHngmen*s  8,  etc.  Amoe,,  64  Id.  600;  Hcmheye  Ben,  S  £r.  ^eeoe.  t. 
Blaekbmm^  48  Iowa,  385;  BurUngtan  ITat.  L.  Amoe.  r.  ffeider,  55  Id.  424| 
Mamep  ▼.  OKfaene*  B.  eUs.  Aseoe.^  22  Kan.  624;  Saima  B.  tie,  Auoe.  v.  ^el- 
eoi^  Id.  751;  ^Aoanoii  ▼.  Howard  MnL  B.  Aseoe,,  36  Md.  883;  MerrUl  ▼.  Jfo- 
/al^re,  13  Gray,  157;  Barter  ▼.  Bigelow,  15  Id.  130;  Delano  ▼.  IftU,  6  Alien, 
1;  Bowker  v.  MiU  River  etc  Aeeoc,  7  Id.  100;  HammereUmgh  r,  Kaneae  CUg 
B,ete,  ^Moe.,79Mo.80;  fiAonium t. /Hum, 43 N. H.  194;  FranUin B.  Aseoe. 
▼.  JforsA,  29  K.  J.  L.  225;  Hoboien  B.  Aetoe,  ▼.  Martin,  13  K.  J.  Eq.  427| 
Soenereet  Coimty  B,  eie,  Aseoe,  t.  Gammon,  11  Id.  282;  CtarkmriOe  B.  «fr  L, 
Amoe,  T.  Stephene,  26  Id.  351;  Bed  Bank  JliuL  B,  S  L,  Amoe.  r.  Pattereon,  27 
Id.  223;  CiOune'  JUtU.  L.  eie.  Aeeoe,  y.  Webeier,  25  Barb.  263;  CUy  B.  A  L. 
Co.  T.  FaOy,  1  Abb.  App.  Dec  347;  Conitordia  8.  A  Aid  Amoe.  ▼.  Read,  98 
N.  T.  474;  WhUe  ▼.  MechanM  B,  Aeeoe.,  22  Oratt.  233;  WinchetUr  B.  Aeeoe. 
T.  CfUbert,  23  Id.  787.  In  Georgia  it  ie  held  that  whether  the  contract  of  a 
borrowing  member  is  in  fact  nenriooe,  depends  npon  the  object  of  the  aeeooi* 
atian — being  illegal  if  a  mere  device  to  evade  the  nsnry  laws,  bnt  otherwise 
not,  and  this  was  a  qttestion  of  fact  for  the  jury:  Parker  v.  FuUon  L.  A  B, 
Aeeoe,  46  Ga.  166;  8.  C,  42  Id.  451;  Famine  y.  Gate  CfUg  L.  «fc  B.  Aeeoe,^ 
54  Id.  474;  Bihb  Coimty  L.  Ateoe.  ▼.  Rieharde,  21  Id.  592;  see  also  Skemmon 
V.  Dmm,  43  K.  H.  194,  e»|ifa. 

In  a  few  states  premiams  In  excess  of  lawful  interest  are  not  allowedi 
^^orvioii  ▼.  Wincheeter  B.  etc  Aeeoe,  12  Bnsh,  110;  Herbert  ▼.  Kenion  B.  etc 
Aeeoe,  11  Id.  296;  Lincoln  B.  «fr  8.  Aeeoe  r.  Ordham,  7  Neb.  173;  Lineoln 
B,S  8.  Aeeoe  r,  Benjamin,  Id.  181;  Miller.  SaUebmy  B.  S  L.  Aeeoe,  75 
K. G. 292;  Vann ▼. FayeUemUe B.  A L.  Aeeoe, Id. 494;  Lathamr.  Waehington 
B.  S  L.  Aeeoe,  77  Id.  145;  Haamer  v.  Qreeneborovgh  B.  A  L,  Aeeoe,  78  Id. 
188;  ^roclsiu  T.  Mtehamee  B,  dt  L.  Aeeoe.,  84  Id.  838;  Columbia  B.  L.  Aeooe, 
T.  BolUnger,  12  Rich.  Eq.  124;  Meehaniet^  etc  B.  A  L.  Aieoc.  ▼.  Doreey,  16  8. 
C  462;  Martim  v.  NaehmOe  B.  Aeeoe,  2  Goldw.  418;  Pfeieter  ▼.  Wheding  B. 
Aeeoe,  19  W.  Vik  676.  In  a  number  of  the  states  of  the  first  dass,  charging 
interest  on  preminme  is  not  usurious,  and  is  now  ezpreesly  authorised  in  some 
statee,  ae  in  Alabama  and  Pennsylvania:  Montgomery  Mut.  B.  S  L,  Aeeoe  v. 
iKo&msoa,  69  Ala.  413;  Selden  v  R^liaUe  8.  A  B.  Ateoe,  8H  Pa.  St.  336;  8. 
C  2  Week.  Not  Cas.  481;  Building  Aeeoe  v.  Neurath,  Id.  96;  Building 
Aeeoe  r.  Oeorge,Z  Id.  239;  Jokneton  v.  Mixabeth  B.  A  L,  Aeeoe,  14  Id.  247| 
eoBspare  Mobile  B.4bL.  Aeeoe  v.  Reberteonr  65  Ahk  382.  Although  in  Penn* 
eylvani%  prior  to  the  act  of  1859,  building  associations  could  only  leoovet 
Mm,  Die.  TOL.  LXIX— U 
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upon  their  obligatioBB  from  membera  the  amounte  ikctixally  loanrd^  with 
legal  interest  thereon:  BeehtM  ▼.  Brehm,  26  Pa.  St  269;  Kup/erf.  ▼•  Oitf- 
Unberg  B,  Amoc,  80  Id.  465;  HugheaU  Appeal,  Id.  471;  Beiaer  Y.WUUam 
TeU  etc  Anoc.^  39  Id.  137;  Denny  v.  WeH  PhOaddphio  etc.  B.  AmoCt  Id.  154; 
Premium  Fund  A$iockUion*$  Appeal^  Id.  156;  Hotuer  v.  Hemuum  B.  Abboc^ 
41  Id.  478;  and  the  amoant  paid  beyond  the  sum  actoally  advanced,  witb 
legal  interest,  might  have  been  recovered  back  by  the  borrower:  PkUanthropie 
B,  Assoc,  V.  MeKniglU,  35  Id.  470;  and  even  nnder  the  act  of  1859  unincor- 
porated bailding  associations  cannot  recover  upon  their  mortgages  more  than 
was  actually  advanced,  with  legal  interest:  JarreU*$  Ex*r  v.  Cope,  68  Fa.  St. 
67;  Link  v.  QemnanUown  B.  Aseoc.,  89  Id.  15;  Hcut^vry  v.  Pf6fftr^  12  Phila. 
250;  80  this  act  does  not  apply  to  borrowers  who  are  not  members,  or  who 
are  not  mU  Juris,  and  incapable  of  acquiring  membership:  WoUMchf.  Lehigh  B, 
Assoc.,  84  Pa.  Stw  211;  but  this  ruling  that  a  building  association  cannot  r»> 
cover  from  a  married  woman  more  than  the  sum  borrowed,  with  l^gal  interest^ 
is  not  to  be  extended  to  the  husband,  who  joins  with  the  wife  and  obtains 
the  full  benefit  of  the  loan:  Tanner^s  Appecd,  95  Id.  118.  In  some  states, 
however,  where  premiums  themselves  may  bo  taken,  charging  interest  thereon 
is  illegal:  Hawhtye  Ben.  4s  L.  Assoc  v.  Blachbum,  48  Iowa,  385;  BurHngUm 
Mui,  L.  Assoc  V.  Heider,  55  Id.  424;  Forest  City  etc  B.  Assoc  v.  OaUagher, 
25  Ohio  St.  208;  Bisk  v.  Delphos  B.  4t  S.  Assoc,  31  Id.  517;  Oak  Cottage  B. 
etc  Assoc  T.  Eastman,  31  Md.  561;  Baltimore  Permanent  B,  etc  Soc  v.  7Vqp> 
lor,  41  Id.  409;  WiOiar  v.  BalHmore  Butcher^  L.  etc  Assoc,  45  Id.  646;  Bir- 
mingham  t.  Maryland  Land  etc  Assoc,  Id.  541 ;  CUkens*  etc  Cc  t.  Uhlerp  4S 
Id.  458;  Geiger  v.  Eigklh  Oerman  B.  Assoc,  58  Id.  56ft  In  Maxyland,  how- 
ever, mortgages  to  building  associations,  such  as  are  contemplated  and  pio- 
rided  for  by  the  act  of  1852,  c.  148,  if  ezecated  in  conformity  with  the  provis- 
ions of  that  act,  are  free  from  objection  on  the  ground  of  usury:  Baltimore 
PermanaU  B.  etc  Soc  v.  Taylor,  41  Id.  417;  WiUiar  ▼.  Baltimore  Butehen^ 
L.  etc  Assoc,  45  Id.  562;  CUiaoens*  etc  Co.  v.  UMer,  48  Id.  458.  all  citing  tho 
principal  case  to  this  effect.  And  see  the  principal  case  also  cited  in  P/eister 
T.  Wheeling  B,  Assoc,  19  W.  Va.  705;  Martin  ▼.  Nashville  B,  Assoc,  2  Coldw. 
418;  as  adopting  the  views  of  Silver  ▼.  Barnes,  6  Bing.  N.  G.  180,  and  other 
Bnglish  cases.  If  a  statute  authoi:iies  the  receipt  of  a  premium  or  bonus  only 
npon  a  loan  to  a  member  of  the  association,  in  addition  to  the  legal  rate  of 
intersst»  such  a  loan  is  usurious,  if  made  to  a  corporation  incapable  of  becom* 
ing  a  stockholder  or  member:  Mechanics*  etc  B,  Assoc  t.  Meriden  Agenq^ 
Co,,  24  Conn.  159;  or  if  made  to  persons,  generally,  who  are  not  members:  8U 
Joseph  etc  B,  Assoc  v.  Thompson,  19  Kan.  321. 

The  personal  character  of  the  defense  of  usury  applies  to  contracts  of  build* 
ing  and  loan  associations.  Thus,  it  cannot  be  set  up  by  one  who  pnrchasea 
the  mortgaged  premises  subject  to  the  mortgage:  Stein  v.  Indianapolis  etc 
Assoc,  18  Ind.  237;  People^s  etc  B.  Assoc  v.  CoUins,  27  Conn.  142;  nor  by 
one  who,  for  a  full  consideration,  assumes  payment  of  the  mortgage:  BurU.ng^ 
ton  MuL  L.  Assoc  v.  Heider,  55  Iowa,  424. 

6.  AppUcation  €tf  Stock-payments  or  Dues  qf  Borrower  to  ExHnguishmetU  of 
his  Debt. — ^When  a  member  of  an  association  becomes  a  borrower,  the  trans- 
action has  been  considered  as  so  much  in  the  nature  of  a  loan  that  snbsequentL 
payments  made  by  the  member  upon  his  stock  are  partial  payments  upon  his. 
debt:  Overby  v.  FayettemUe  B.  dt  L,  Assoc,  81  N.  C.  56;  HotJans  v.  Meehama^ 
B,  ds  L,  Assoc,  84  Id.  838;  and  therefore  every  such  payment  is  a  pro  tanto^ 
extinguishment  of  his  debt:  Kupfert  v.  Outtenberg  B.  Assoc,  30  Pa.  St.  466|- 
Hughes's  Appeal,  Id.  471;  Philanthropic  B,  Assoc  t.  McKnight,  35  Id.  47(^ 


June,  1867.]   Bobebtsok  v.  Hojobstead  Association.      163 


Bmldmg  Amoc  t.  Timmku,  8  Phila.  209;  Bmldmg  Atmte.  ▼.  Md,  Id.  S45| 
bat  oUiflr  onoei,  proceeding  npon  the  aoiind  theocy  that  m  borrower  itfll  eon^ 
tiliiMs  ft  member,  mMntftin  that  payment  of  does  are  not  paymenti  of  tbo 
moitgig9  debt,  and  do  not  ipto  facto  work  a  pro  kaUo  extingniehment:  Nortk 
Amarka  B.  Aotoc  ▼.  Aittcm,  86  Pa.  St.  463;  Sprihg  Oarden  Amoc,  ▼.  TnAm- 
mm'9Lo(mAMoc.,4ldl^493;SMenr.MelMaUc8.^B.  Amoc^  SHId.  S36| 
&  G.«  2  Week.  Not.  Cee.  481;  iini  ▼.  Qtrmamtaum  B.  Anoc,  89  F^  St.  15| 
MaH^o  Appmd,  Id.  411;  Beonomy  B.  Amoc  ▼.  HwngefhoMer^  93  Id.  258;  & 
a,  0  Weok.  Not  Gke.  218;  aermania  A  ^«aoc  ▼.  7/«»a,  93  Pa.  St.  822;  IFof- 
kmo  T.  Worhmgmm't  B.  <fc  L.  Amoc,  97  Id.  514;  &  a»  10  Week.  Not  Om.  414; 
BuOdrntg  Amoc  y.  BdMach,  7  Phila.  189;  Bmldmg  Amoc  r.  WaU,  Id.  240; 
WeMc  Appeal,5Woek.  Not  Cat.  423;  Kroamarv.  Building  iiatoe.,  6Id.  267; 
Knigoccdng  B.  Amoc  ▼.  Boaai,  9  Id.  15;  see  also  Barker  ▼.  Bigdow,  15  Oray, 
180;  Delano  y.  9fUd,6Allen,  1;  Meehamc^  B.  A  L.  Aeeoc  w.  OoMver^lUO' 
0Brt219;  EobohenB.A§ncT,Mmrtm,lZIf.J.E(i.^Ili8omeraeiOomUgB. 
€tc  Aeeoc  v.  Vandervere,  11  Id.  282;  S^aie  ex  reL  WaMngiom  B,  SL,  Amoc 
▼.  JTomftoeAer,  42  N.  J.  L.  635;  Htkdnteemper  y.  Cferman  B.  etc  AmoCp  22 
Kan.  549;  bat  the  borrower  has,  notwitbstandhig,  a  right  so  to  ftpply  them,  and 
the  amoeiation  having  a  lien  npon  hii  shares  may,  in  ease  of  de£Milt»  make  a  like 
application:  Spring  Gardm  Amoc  ▼.  TradeommU  B.  Aeeoc,  46  P^  St  «I8; 
MarVo  Appeal,  89  Id.  411;  North  AmerieaB.  Amoc  v.  Svtton,  35  Id.  463; 
Waiiitu  ▼.  WorHngmm*9  B.  Amoc,  97  Id.  514;  8.  C,  10  Week.  Not  Cas. 
414;  Boooamg  B.  Aemc  y.  HmigeHmehler,93TA.  St  268;  &  C,  9  Week.  Not 
Om.  218;  and  his  assignee  for  the  benefit  of  creditors  may  also  apply  the  pay- 
OMBti:  Spring  Oarden  Ao&oc  v.  Tradeemen^e  B,  Amoc,  mpra;  bat  not  a  sher- 
iS*n  yendee  of  the  mortgagor:  SpringviXU  etc  L,  Aeaoc  v.  Baber^e  AdmW,  11 
Pliila.  546.  A  member  who  haa  assigned  his  sharaa  of  stock  to  a  third 
penon  aa  cdlateral  aecmity  for  a  debt  cannot,  when  sned  upon  his  mortgage 
to  the  aswdatioo,  daim  a  credit  for  the  yalae  of  snch  sharaa:  Shcher  t.  AO' 
oomumdatmm  etc  L.  Amoc,  85  Pik  St  223;  and  where  a  member  assigned  all 
hia  aharea  as  ooHateral  secarity  npon  obtaining  a  loan  from  an  asaooiation« 
and  on  obtaining  a  second  loan  on  other  sharea  made  a  second  assignment  ol 
all  his  stock,  he  cannot  afterwards  apply  the  inataUmenta  paid  npon  the  stock 
to  the  first  loan,  which  had  been  secared  by  Judgment  if  before  obtaining 
the  oeoond  he  had  made  no  snch  appropriationi  PWad/dpl^  MereantUt  L» 
Amoc  ▼.  Moore^  47  Id.  233. 

7.  J'oreeEonirs,  and  Aoeertaining  Amomni  PreoenUg  Due  upon  Mortgagee'^ 
A  boilding  society  is  entitled  to  a  foredoeore  of  mortgagee  to  members,  al« 
tfaoogh  the  deeds  and  ralea  contain  only  powera  of  aale  in  case  of  defanltt 
IngekOfg  y.  BOeg,  28  L.  T.  55. 

Where  a  borrowing  member  wishes  to  withdiaw^  or  is  in  default*  and  hia 
mortgage  ia  sought  to  be  enforoed,  an  important  question  ia  the  ascertaining  of 
the  amount  presently  due  npon  his  mortgage,  which  he  is  Justly  liable  to  pay. 
It  must  be  remembeced  that  when  a  member  obtains  a  loan  or  adyanoe  ha 
anticipatee  the  amount  he  la  to  receiye  npon  the  termination  of  the  assoda. 
tion,  or  of  the  series  to  which  he  bdongs.  His  obligation  does  not  look  to  a 
repayment  before  that  time.  If  he  desires  to  withdraw,  or  it  becomes  neoea> 
aaxy  to  enforce  hia  mortgage  against  him  before  that  period  arriyea,  the  qnee* 
tion  ia.  What  amount  ought  he  equitably  to  pay  1  In  aaoertaining  this 
amount  the  only  difference  between  the  two  oaaes  seems  to  be  that  when  he 
^roluntaxily  witiidraws  he  is  entitled  to  receiye  the  bonus  or  share  of  profita 
aUowed  him  under  the  laws  of  the  associationa,  and  when  he  is  in  default,  no 
aoeh  allowanoe  ia  to  be  made  him.    Bearing  thia  differenoe  in  mind,  the  rule» 
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M  Mtabliibed  by  the  Eogliih  deeitioiia»  Is  to  cstinmte  the  probabfe  or  poadbk 
dmmtioD  of  tho  society,  to  then  csloulste  the  sggragste  smoant  of  sabsoripi 
tions  and  redemption  money  for  that  period,  and  to  chaige  the  mooiber  as  a 
present  debt  witii  that  amoont,  in  addition  to  all  arrearages  and  fines,  de- 
dnoting  redemption  money  paid  in:  See  Fleming  ▼.  Self,  3  De  G.  M.  As  Q.  907; 
&  a,  1  Jur.,  K.  &,  26;  24  L.  J.  Ch.  29;  3  Week.  Bep.  89;  Smiih  r.  PWung- 
<om  1  De  O.  F.  A  J.  120;  S.  C,  4  Jnr.,  K.  S.,  58;  29  L.  J.  Ch.  227;  80  L.  T. 
196;  Mode^  y.  Baker,  6  Hare,  87;  S.  C,  12  Jar.  551;  17  L.  J.  Ch.  257;  Sm- 
grave  t.  Pope,  1  De  O.  M.  &  O.  783;  S.  C,  15  Sng.  L.  &  Eq.  477;  Archer  ▼. 
Earrieon,  7  De  O.  M.  as  O.  404;  S.  C,  8  Jnr.,  K.  S.,  194;  29  L.  T.  71;  MtO- 
Ueon  y.  JOdetifield,  L.  E.  4  Ch.  207;  a  C,  20  L.  T.  503;  17  Week.  Bep.  422; 
jn»rmer  y.  Smith,  4  H.  ds  K.  196;  S.  a,  5  Jnr.,  K.  S.,  533,  note;  28  L.  J. 
Bzoh.  226;  Sparrow  y.  Farmer,  26  Beay.  511;  8.  a,  5  Jnr.,  K.  &,  530;  28 
L.  J.  Ch.  537;  33  L.  T.  216;  HaneUeg  v.  Farmer,  29  Bear.  362.  In  America 
the  same  role,  sabstantially,  has  been  applied,  except  that  from  the  sggregata 
amoont  of  the  interest  and  does  a  just  amount  of  interest  is  rebated;  See 
Skaaintm  v.  Howard  Mut.  B.  Anoc,  36  Md.  383;  Lister  t.  Log  ObAm  B. 
Assoc.,  38  Id.  115;  McCahan  ▼.  Columbian  B.  Assoc,  40  Id.  226;  Hemif 
hauseny.  Tischer^  60 Id.  683i  Border StaUPerpettialB.  Assoc,  r.  McCMhg, 57 
Id.  555;  Cinemnaii  German  B.  Assoc,  v.  Flach,  1  Cin.  Sap.  Ct  468;  Eager- 
man  y.  Ohio  B.  AS.  Assoc,  25  Ohio  St.  186;  Bisk  y.  Delphos  B.  A  S.  Assoc,  81 
Id.  517.  This  is  the  mle  adopted  by  the  principal  case,  which  has  been  ap» 
proved,  recognised,  or  referred  to  in  the  following:  Shannon  v.  Howard  MmL 
B.  Assoc,  36  Md.  394, 397;  McCahan  v.  Coltimbian  B.  Assoc,  40  Id.  237*238; 
Border  State  Perpetual  B.  Assoc,  v.  McCarthy,  57  Id.  555;  Kndl  y.  Oreen  Street 
B.  Assoc,  34  Id.  72;  Low  Street  B.  Assoc  y.  Zucker,  48  Id.  452;  Home  MmL  B. 
Assoc  y.  TkerAy,  58  Id.  288;  and  see  it  approved  but  distingaished  in  Oak 
Cottage  B.  Assoc,  y.  Eastman,  31  Id.  559;  and  commented  npon  In  Cmdmiaii 
Oerman  B.  Assoc  y.  Flach,  1  Cin.  Sap.  Ct  473, 476.  For  other  statementi  of 
the  rale,  as  to  ascertaining  the  amonnt  doe,  see  Mechanics*  B.  A  L.  Assoc  v. 
Conover,  14  N.  J.  £q.  219;  Montgomery  MuL  B,  S  L.  Assoc  y.  Bobsneon^  69 
Ala.  413;  Ocmnlgee  B,  A  L.  Assoc  v.  Thomson,  52  Ga.  427;  Pattisen  y.  Albany 
B.  A  L.  Assoc,  63  Id.  373;  Overby  ▼.  Fayetteville  B.  SL.  Assoc,  81  K.  C.  56; 
Hoskins  v.  Mechanics*  B.  4b  L.  Assoc,  84  Id.  838;  Hekdnkaunper  v.  Qtrman 
B,  etc  Assoc,  22  Kan.  549;  Olynn  y.  Home  B.  Assoc,  Id.  746;  Licking  Coanty 
S.  etc  Assoc,  y.  Bebout's  Adm'r,  29  Ohio  St  252.  It  is  held  that  where  aa 
association  is  prematorely  diBsolyed,  and  the  mortgages  of  members  are  fore- 
closed, in  determining  the  amoont  dae  under  each  mortgages,  the  mortgagoia 
should  be  allowed,  not  only  for  the  sums  paid  by  them  as  dues,  but  also  for 
what  they  paid  as  interest,  while  they  are  to  be  charged  interest  on  the  sums 
advanced  by  the  association,  and  so  from  time  to  time  on  the  balance  of 
euch  sums,  after  deducting  therefrom  the  moneys  paid  by  them  for  does  and 
interest:  Windsor  v.  Bandel,  40  Md.  172;  and  see  also  Low  Street  B.  Assoc  v. 
Zucher,  48  Id.  448;  HampsteadB.  Assoc  v.  King,  58  Id.  279. 

Where  the  return  of  loans  is  anticipated  by  borrowers,  they  are  not  enti« 
tied  to  a  return  of  a  proportionate  part  of  the  premium  for  a  fraction  of  a 
year:  Sherman  B.  Assoc  y.  Rock,  9  Phila.  75.  A  shareholder  can  set  ofl^ 
em  against  the  amount  due  by  him  to  the  association  under  the  mortgage, 
elaims  held  by  him  against  it,  cousisting  of  bsJances  due  from  the  assoeiatioa 
to  members  who  had  withdrawn  from  the  association  and  assigned  them  to  the 
mortgagor:  Hennighansen  v.  Tischer,  50  Md.  583. 

8.  MarshaUng. — As  between  an  association  snd  a  second  mortgagee  of  tin 
ymnises»  stock  held  by  the  association  as  coUatsnl  seeority  will  be  first  n^ 
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^lied  to  tha  payment  of  the  UDOont  due  on  the  moitgpige  to  the  Msociatloife 
bofore  reooone  is  hid  to  the  mortgaged  premieeft:  Hfrbert  v.  Mtchaniaf  B.  Jk 
L.  A99oe..  17  N.  J.  Eq.  497;  Bed  Bank  MuL  B.  A  L,  Amoc  ▼.  PatUrmm,  27 
Id.  223;  PhmkpAwv  MvL  L.  S  B.  Amoe.  ▼.  Hav^  Id.  966;  and  this  eqnitjr 
of  the  aeoond  mortgagee  will  not  be  defeated  by  a  levy  on  the  stock  under  a» 
Judgment  against  the  mortgagor:  Herbert  ▼.  JHedumict*  B.  A  L,  Aeeoc,  eupra; 
PkSOipdmrg  Mut.  L.  A  B,  Aeeoc  ▼.  PoMeraon,  rapno.  Where  a  pemn  ezeooted 
a  mort^^age  on  two  lota  to  an  aaaodation,  and  aasigned  to  it  as  collateral  ae* 
earity  five  aharea  of  stock,  and  afterwards  gave  the  complainant  a  mortgage 
on  one  of  the  lota,  and  then  aaaigned  his  interest  in  the  stock  to  third  per- 
the  complainant  may  require  the  aaaociation  to  aell  first  the  lot  whiobe 
ezclnsiTely  embraced  in  ita  mortgage,  but  cannot  compel  the  appropriap- 
tion  of  the  stock  to  the  payment  of  the  first  mortgage:  BeHi&y  v.  Maiyer^  IX 
Id.  65. 

9.  BOoppd  to  Deny  (hrporaU  Sxiitence.^A  member  of  an  aaaoeiatlon  who 
eniera  into  a  contract  with  it,  by  which  he  receiyea  a  benefit,  cannot,  under 
tlie  principlaa  gOToming  aU  corporations,  deny  ita  exiatence.    Therefore  a 
member  who  receiyea  a  loan  from  an  aaaociation  and  ezecntea  a  mortgage  aa 
■eonrity,  cannot,  in  proceedings  to  enforce  the  mortgage,  deny  the  legal  ezist- 
enoe  of  the  association:  CahaU  y.  CUkene'  Mut,  B.  Aeeoc^  61  Ala.  232;  IFesA 
Wvuiedetc.  B.  Auoc  y.  FMl,  27  Conn.  282;  Weet  Wineted etc.  B.  Aseoe.  r. 
Rke,  Id.  203;  MeLamghUn  r.  Oiiiaeiui'  B.  etc.  A9i*oe„  02  Ind.  264;  Jone$  r. 
Kokomo  B.  Anoc,  77  Id.  340;  Meueey  y.  Citkent^  B.  etc.  Attwc^  22  Kan.  624; 
Lcrd  y.  Bitex  B.  Aeeoc.^  37  Md.  320;  LincUn  B.  S  8.  Asaoe.  v.  O^roAam,  7. 
Keb.  173;  Jlieehaniet^  B,  Aaaoc.  y.  Steeens,  6  Buer,  676;  Lvca$  y.  (SreenviH^ 
B.  S  8.  Anoe.,  22  Ohio  St.  339;  BoQermtm  y.  Ohio  B.  A  8.  Ateoc,  2&  10;  . 
186;  Beeiet  v.  UnUnOown  B.  A  L,  Amoc.^  88  Pa.  8t  211;  JoAnatoa  v.  mmkK^^ 
MA  B.  A  L.  Ateoe.,  14  Week.  Not.  Caa.  247;  and  a  purdiaser  of  the  equity^ 
of  redemptiott  is  equally  estopped:  Peoples  etc  B.  Amoc  v.  CoUini^  27  Conn«.. 
142. 

DiBBOLunoN. — ^A  court  of  equity  has  jurisdiction,  at  the  suit  of  sEare^- 
holders  of  unredeemed  shares  in  a  building  association,  to  call  the  redeemed 
abareholders  to  account,  enforce  payment  of  what  they  respectiyely  owe,  dis- 
tribute the  fund  among  the  unredeemed  shareholders,  and  wind  up  the  con- 
eem:  Ed^m  y.  Pascoe,  22  Gratt.  826;  and  where  suit  is  brought  to  wind  up 
the  affidra  of  auoh  an  asMXsiation,  all  the  ahareholdera  should  be  made  parties^ 
and  if  any  have  been  illegally  releaaed,  their  liabilitiea  ahould  be  enfoieodt 
Caaon  y.  Seldmer^  77  Va.  203. 

Where  by  common  consent  of  the  stockholders  a  building  and  loan  agmTofa- 
tion  waa  to  be  wound  up,  it  is  not  competent  for  a  majority  of  the  stockhold- 
ers  to  adopt  a  scheme  of  settlement,  but  the  partiea  are  left  to  the  relations 
which  equity  establiahea:  CUp  L.  A  B.  Aaaoc.  y.  Goodrich^  48  Ga.  445;  aa  to 
the  liability  of  the  oflScera  carrying  out  such  acheme,  aee  8.  C,  64  Id.  08. 

Where  an  association  haa  become  insolvent,  in  winding  up  its  alBurs  after 
deducting  ezpenaea  incident  to  the  aJministration  of  its  asseta,  the  general 
ereditora,  if  any,  should  be  first  paid  in  fall,  and  the  residue  of  the  fund 
ahould  be  distributed  pro  rata  among  those  whoae  claims  are  based  upon  the 
stock  of  the  asMXsiation,  whether  they  haye  withdrawn  and  hold  ordera  for 
the  withdrawal  or  not:  ChariatiarCa  Appeal,  102  Pa.  St.,  184;  8.  C,  13  Week* 
Kot.  Oaa,  181;  and  where  an  association  is  authorized  by  charter  to  receiye 
■wn^on  depoait  from  stockholders,  to  bear  interest  at  a  certain  rate,  in  case 
of  inaolyen^y,  auoh  atockholdera  are  ereditora  of  the  aaaociation,  aa  to  their 
and  in  payment  of  them  are  entitled  to  a  pro  mto  ahaio  of  tha 
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iWfti  of  th«  MtodatioDf  with  other  oatside  creditors,  in  prefereaoe  to  the 
•tookholders:  CrinoeWB  Appeal,  100  Pa.  St  488;  S.  C.  12  Week.  Not  Cae. 
480. 

For  a  more  oomplete  dieoaesion  of  the  sabjeot  of  hnilding  and  loan  a«ooi»* 
tiooa  than  our  apaoe  haa  permitted,  the  reader  is  referred  to  Mr.  Bndlldi'fl 
able,  exhanstive,  and  Talnable  treatise. 


Sjsllenbeok  v.  State. 

(10  KABIXiAm,  481.] 

Innxinairr  von  Abson  mitst  Chabom  Owwaxm  to  batb  smr  Dora 
Mauoiovslt,  and  charging  it  to  have  been  done  **  feloniondy,  irfDItaDj, 

and  nnlawfally  "  ia  inanfficient 

^0ED8  CoWtgriTUTlHQ  PaBT  OF   DSSOBIFTZOH    07  CBnOI  WnT  BB  USBD  UT 

IirDionmrr;  and  an  indictment  under  the  Maryland  act  ol  1800,  o.  138» 
ohargingn  willful  burning  of  a  building,  which  ia  not  a  paroel  of  a  dweU* 
ing-houee,  ia  inanfficient  on  demurrer  if  it  faila  to  deecribe  the  bnildiBg 
ma  "  not  a  parcel  of  any  dwelling-honoe." 
OnjionoK  TO  Ixfrncnuarr  must  bb  Takbn  bt  Dbmubbbb,  aa  well  when 
the  case  ia  submitted  to  the  court  aa  when  tried  by  a  Jury;  and  nnder  the 
Maryland  act  of  1852,  the  Judgment  will  not  be  rerereed  for  any  matter 
which  might  have  been  a  subject  of  demurrer  to  the  Indiotnient 

iBBiorKENT  for  "  feloniously,  willfully,  and  onlawfolly,  setting 
fire  to  and  boming  a  certain  building  used  as  a  brewezy  for 
the  manufacture  of  beer/'  The  other  facts  are  stated  in  the 
opinion. 

Joseph  A.  WickeBf  for  the  plaintifffl. 

By  Court,  Eoqlbstoh,  J.  The  building  alleged  to  have  been 
burned  ia  described  as  '*  a  certain  building  used  as  a  brewezy 
for  the  manufacture  of  beer.''  And  the  indictment  charges  that 
the  trayersers  ''  feloniously,  willfully,  and  unlawfully  did  set 
fire  to"  the  building  thus  described;  *'and  the  same  building, 
used  as  a  breweiy  for  the  manufacture  of  beer  as  aforesaid,  then 
and  there,  by  such  firing  as  aforesaid,  feloniously,  willfully,  and 
unlawfully,  did  bum  and  consume,  contrary  to  the  act  of  assem* 
bly  in  such  case  made  and  proTided,"  etc. 

There  are  three  counts,  all  being  similar,  except  stating  dif- 
ferent owners  of  the  properiy.  At  the  instance  of  the  trayers- 
ers, the  case  was  tried  by  the  court  upon  the  plea  of  not  guilty, 
without  a  juiy. 

The  record  states:  **  Whereupon  the  court  does  say  that  it 
finds  the  prisoners  guilty  of  the  offense  as  oliarged  in  the  third 
ooQnt  of  the  indictment,  except  the  court  does  not  find  them 
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gusty  of  haying  '  f elonionsly '  committed  the  offense,  the  court 
not  deeming  the  offense  felony  in  law.  And  the  court  farther 
finds  them  not  guilty  on  the  first  and  second  counts  of  said  in- 
dictment." XTpon  this  finding  judgment  was  passed,  by  which 
Gtoorge  Eellenbeck  was  sentenced  to  undeigo  confinement  in 
the  penitentiary  for  seren  years  and  two  months,  and  Andrew 
Brash  for  six  years  and  two  months. 

In  claiming  a  reversal  of  this  judgment,  it  has  been  argued 
by  the  traversers^  counsel  that  the  indictment  contains  a  proper 
and  sufficient  statement  of  all  that  is  essential  in  a  case  of  arson. 
That  whether  the  parties  were  or  were  not  guilty  of  the  charge, 
oould  not  appear  until  the  proof  should  be  heard.  And  as  it  is 
evident  from  the  finding  of  the  court  they  did  not  commit  the 
ofGanse  as  charged*  the  oourt  had  no  authority  to  pass  judgment 
against  them  for  a  misdemeanor,  under  the  second  clause  of  the 
act  of  1809,  c.  188,  sec.  6.  The  traversers  therefore  claim  the 
right  to  have  the  judgment  reversed,  and  insist  that  the  act  of 
1852,  c.  6S,  has  no  application  to  such  a  case  as  this.  It  pre- 
vents the  reversal  of  a  judgment ''  for  any  matter  or  cause  which 
might  have  been  a  subject  of  demurrer  to  the  indictment."  But 
here,  as  the  indictment  contains  all  that  is  necessary  to  make  it 
valid  in  a  case  of  arson,  there  was  no  groxmd  for  a  demurrer 
which  could  have  been  used  as  a  defense.  And  although  the 
state  failed  to  sustain  the  charge  as  laid  by  proof,  that  surely 
eonld  not  be  cause  of  demurrer,  and  consequently  the  erroneous 
judgment  ought  to  be  corrected  by  means  of  the  present  writ  of 
error.  It  is  unnecessary  to  inquire  whether  the  conclusion  of  this 
argument  is  correct,  conceding  the  premises  on  which  it  is  based 
to  be  true,  because  there  is  an  error  in  the  premises  in  a  very 
important  particular.  The  indictment  is  defective,  viewing  it 
as  charging  the  crime  of  arson.  The  burning  is  nowhere  alleged 
to  have  been  done  ''maliciously,"  but  "feloniously,  willfully, 
end  unlawfully." 

In  describing  this  offense,  it  is  said,  in  1  Hale  P.  C.  666: 
'*  The  felony  of  arson,  or  willful  burning  of  houses,  is  described 
by  my  Lord  Ck)ke,  chapter  15,  pftge  66,  to  be  the  malicious 
and  voluntary  burning  of  the  bouse  of  another,  by  night  or 
by  day."  And  again,  on  page  669,  the  same  writer  says:  **  It 
must  be  a  willful  and  malicious  burning,  otherwise  it  is  not 
felony,  but  only  a  trespass."  See  also  8  Ch.  Grim.  L.  1106;  4 
Bla.  Ck>m.  220,  222;  2  Bussell  on  Crimes,  648;  and  2  Easfa 
drown  Law,  1015. 

In  referenee  to  how  the  offense  should  be  charged,  it  is  said. 
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in  2  Eftsi^s  Grown  Law,  o.  21,  seo.  11:  "The  indictment  for 
araon  at  common  law  must  lay  the  offense  to  have  been  done 
willfully  (or  voluntarily)  and  maliciously,  as  well  as  feloniously/* 
The  same  language  is  used  in  Wharton's  Am.  Crim.  L.,  3d  ed., 
626.  And  1  Hale  P.  C.  667,  c.  49,  we  find  it  said:  ''  In  casee 
of  willful  burning  of  houses  the  indictment  runs,  Quodfelonnice^ 
voluntarie  el  maliiioae  condmsii  domumf  without  saying  domum 
mangionaiemf  as  in  case  of  burglary."  See  likewise  the  note  on 
page  668,  "  as  to  the  form  of  the  indictment,"  especially  that 
portion  of  the  note  in  regard  to  the  act  being  done  "mali« 
ciously."  It  also  api>ears  in  8  Gh.  Grim.  1107,  "  the  terms  vol- 
untary (or  willfully)  and  maliciously  are  requisite."  And  on 
page  1109  this  author  gives  the  form  of  an  indictment,  in  which 
it  is  said  **  feloniously,  willfully,  and  maliciously  did  set  fixe  to, 
and  the  same  house  IJien  and  tiiere,  by  such  firhig  as  aforeeaidp 
feloniously,  willfully,  and  maliciously,  did  bum  and  consume." 
Bussell,  in  his  treatise  on  Grimes,  vol.  2,  p.  663,  ed.  of  I860, 
says: ''  With  respect  to  the  indictment,  it  may  be  observed  that 
it  is  clearly  necessary  in  an  indictment  for  arson  at  common  law 
to  lay  the  offense  to  have  been  done  willfully  and  maliciously; 
and  though  the  words  *  willfully  and  maliciously '  did  not  ooonr 
in  the  statute  of  9  Geo«  L,  o.  22,  now  repealed,  yet  they  seem  to 
have  been  considered  as  necessary  in  an  indictment  upon  that 
statute." 

From  these  authorities,  it  is  evident  that  the  present  indict- 
ment,  as  a  charge  of  arson,  is  defective,  and  consequently  might 
have  been  demurred  to.  Nor  can  it  be  considered  a  valid  indict- 
ment for  an  offense  under  the  second  clause  in  the  fifth  section 
of  the  act  of  1809,  c.  138.  Were  it  not  liable  to  objection  in 
any  other  respect,  it  is  so  for  the  reason  that  it  fails  to  describe 
the  building  as  "not  parcel  of  any  dwelling-house."  The 
language  of  the  clause  referred  to  is:  "  Every  person,  his  or  her 
aiders,  abettors  or  counselors,  who  shall  be  duly  convicted  of 
the  crkne  of  willfully  burning  any  mill,  distillery,  manufactory, 
bam,  meat-house,  tobacco-house,  stable,  warehouse,  or  other 
outhouse,  not  parcel  of  any  dwelling-house,"  etc.  These  latter 
words  of  exception  or  qualification  in  relation  to  the  houses 
mentioned  constitute  part  of  the  description  of  the  crime,  and 
being  included  in  the  enacting  portion  of  the  statute,  they 
should  be  used  in  the  indictment:  Wharton's  Am.  Grim.  L.  191; 
JSawlmgs  v.  Siaie,  2  Md.  211,  212.  And  as  those  words  are  not 
contained  in  this  indictment,  there  could  have  been  no  oonvio* 
Hon  under  it  for  the  offense  described  in  the  clause  of  the 
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Btatatenow  imder  ooiisideiation,  if  the  partiaB  charged  had  seen 
fit  to  haye  filed  a  demnirer. 

Thus  it  appears  that  by  a  demuzrer  the  tiaTenerB  might  ha^e 
Bocoeeaf ally  defended  themaelyeB  against  this  indictment,  yiew- 
ing  it  as  a  chaige  of  either  ciime  which  has  been  mentioned. 
And  this  being  trae,  the  act  of  1852  is  applicable  to  the  present 
case,  notwithstanding,  under  the  snbmission  to  the  court,  the 
jodge  was  called  on  to  decide  the  whole  case,  both  in  regard  to 
law  and  fact. 

The  act  is  yeiy  comprehensiye  in  its  terms,  and  in  the  second 
section  proyides  that "  no  judgment  upon  any  indictment  for 
any  felony  or  nusdemeanor  or  upon  any  presentment,  whether 
after  yerdict,  by  confession,  or  otherwise,  shall  be  stayed  or 
leyexsed  for  [snndiy  matters  then  enumerated],  nor  for  any 
matter  or  cause  which  might  haye  been  a  subject  of  demurxer  to 
the  indictment,  inquisition,  or  presentment,  as  the  case  may  be.** 

Now,  if  finding  the  parties  guilty,  in  the  manner  shown  by 
the  record,  can  be  considered  as  a  yordict,  the  judgment  rendered 
thereon  is  within  the  act  of  1862*  But  if  such  finding  is  not  a 
yerdict,  and  the  judgment  is  neither  "  after  yerdict  or  by  con- 
fession,'' surely  it  must  then  be  such  a  judgment  as  was  designed 
tobeproyidedforbythewords'^orottierwise.''  Andbelieying 
the  indictment  should  haye  been  held  bad  on  demurrer,  we  think 
the  case  comes  within  the  act  under  considesation;  consequently 
the  judgment  cannot  be  reyersed. 

Although  the  act  of  1862,  in  this  instance,  may  preyent  the 
reyeraal  of  a  judgment  not  strictly  legal,  neyertheless,  as  the 
judge  below  found  the  parties  guilty  of  burning  the  building,  it 
is  but  just  to  presume  the  eyidence  authorized  such  finding,  and 
if  so,  the  offenders  will  only  meet  that  punishment  which  the 
legislature  designed  should  be  the  consequence  of  such  a  crime. 

Ab  the  act  of  1852  prohibits  a  reyersal  of  the  judgment,  be- 
cause the  parties  might  haye  preyented  the  judgment  by  de- 
morrer  on  account  of  defects  in  the  indictment,  the  writ  of  error 
must  be  quashed. 

Writ  of  eizor  quashed.        ^____ 

iMmonoan  must  CoMTAnr  Words  CoKsnTcmro  Past  or  BnaBimini 
cv  Owwrnnms  PwpU  ▼.  Aro^  65  Am.  Dea  008,  and  osms  oollsotod  ia  thenota 

JvMaoon  or  OoinnoTioN  will  jror  bs  BiynwBD  for  any  nattar  or 
aasaa  which  might  have  been  a  labjeot  ot  demurror  to  tba  ladiotmcati 
Awia  y.  BtaU.  W  Md.  880^  ciUog  th# 
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£o8£  v.  Bevak. 

(10  MixxxAaD,  46J.] 
BlOnTSB    MAT    BK    AFFOISTKD    AND    IkJUNOTIOV   GsAKTSD    AT    SVIT    €9 

JuwiUMnn  Cbxditob  to  restrain  the  debtor  from  selling  his  goods,  aoi* 
withstanding  a  prior  mortgage  thereon,  not  yet  doe,  to  another  person. 
Bell  ib  SumaEirT  vob  Injcnctioh  and  AppoiNnaarr  of  BionvBB 
if  i^  alleges  that  ezecntions  upon  valid  judgments  have  been  levied 
npon  goods  in  a  store;  that  a  sale  thereof  to  satisfy  the  Jadgments  is 
sought  to  be  prevented  by  the  holder  of  a  prior  mortgage  thereoni 
that  the  property  is  more  than  snffident  to  satisfy  the  mortgage,  and  the 
debtor  has  no  other  property;  that  sinoe  the  ezeontion  of  the  mortgage 
the  goods  remaining  in  the  possession  of  the  mortgagor,  some  of  them 
had  been  sold  and  other  goods  substituted  in  their  plaoe,  and  that  if  tho 
debtor  is  allowed  to  retain  the  possession  of  the  goods  he  would  so  dis- 
pose of  them  that  the  complainants'  claims  would  be  wholly  lost. 

MOBSaAOS    OF    PeBSONAL    PBOFKBTT    D018    NOT    EZXBHD  TO    AlTD  OOVIB 

OxHXB  PntflONAL  PsoFiBTr  SuBsnTUTED  FOB  It  ufov  Sali^  Bordoss 
it  cover  personal  property  purchased  with  ths  proceeds  of  the  sals  of 
that  mortgaged. 

MOBSOAOBB,  BBFOBB   HATIVO   BiOHT  TO   FOBBOLOfiB,  HAT  BATB  RbGEEIBB 

Appoditbd  in  a  case  of  danger  of  loss  of  tho  goods  mortgaged. 
Dbbtob*8  Bquitablb  Intbbbst  Dff  Pbbsonal  Pbopxbtt  oahnot  bb  8oij> 
UNDBB  FxxBi  Facias;  but  a  Judgment  creditor  may  file  his  bill  and  ob> 
tain  a  decree  for  the  absolute  sale  of  tho  goods  to  pay  off  inoumbcaaosi^ 
and  to  satisfy  his  own  claim. 

BiLii  for  an  injunction.  The  mortgage  mentioned  in  the 
opinion  conveyed  to  Boae  all  the  stock  in  trade  and  household 
fomitnxe  in  a  honse  and  store  oconpied  hj  Ganas,  '*  and  also 
all  other  property  and  effects/'  which  might  be  brought  into 
the  building  or  substituted  in  lieu  of  that  morl^gaged.  The 
other  facts  are  stated  in  the  opinion. 

John  J.  Snyder,  for  the  appellants. 

Oeorge  W.  Dobbin  and  William  A  TaUM,  for  the  appellees. 

By  Court,  Lb  Obabd,  0.  J.  This  appeal  is  taken  from  an 
order  of  the  superior  court  of  Baltimore  cily,  sitting  in  equity, 
granting  an  injunction  and  appointing  a  receiver,  on  a  bill  filed 
by  the  appellees  against  the  appellants. 

The  material  averments  of  the  bill  may  be  thus  stated:  The 
appellees  sold,  at  various  times,  to  the  appellant  Gauss,  certain 
dry  goods,  for  which,  from  time  to  time,  they  took  his  promis- 
sory notes,  which  not  being  paid  on  their  maturity,  suits  were 
brought  before  a  justice  of  the  peace,  and  judgments  obtained 
thereon,  amounting  in  number  to  five,  whereon  writs  of  fi.  /a. 
were  issued  and  levied  on  the  goods  of  the  said  Gktuss.    Th« 
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bill  then  aUegeB  that  the  appellant  Boee,  hy  Tirtne  of  a  mort- 
gage execated  to  him  by  GktusSy  claims  to  prevent  the  execution 
and  sale  of  the  goods  levied  npon  to  satisfy  the  judgments  of 
the  appellees;  that  the  pxoperfy  claimed  to  have  been  mort- 
gaged, and  in  fact  levied  upon,  is  in  value  more  than  sufficient 
to  satLsfy  the  mortgage;  that  the  appellant  Gauss  has  no  other 
property  out  of  which  the  judgments  of  the  appellees  can  be 
satisfied.  The  bill  further  avers,  that  since  the  execution  of  the 
mortgage  the  appellant  Gktuss  has  been  permitted  to  use  and 
dispose  of  the  goods  mortgaged  to  Bose,  and  that  a  part  of  the 
goods  levied  on  are  not  the  same  goods  as  those  mortgaged,  but 
others;  that  if  the  goods  levied  upon  be  not  taken  from  the 
possession  of  Gauss  they  will  be  disposed  of,  and  the  appellees 
subjected  to  an  entire  loss  of  their  claim.  The  bill  asks  an  in* 
junction  to  prevent  Gktuss  from  selling  the  proper^,  the  ap- 
pointment of  a  receiver  to  take  charge  of  them,  and  sale  thereof 
to  satisfy,  after  the  payment  of  the  debt  secured  to  be  paid  by 
the  mortgage  to  Boss,  the  claim  of  the  appellees.  The  bill 
undoubtedly  makes  a  good  case.  Its  averments  on  this  appeal* 
whatever  may  be  the  real  state  of  the  case,  must  be  taken  as 
true.  Among  other  things,  it  denies  the  properfy  levied  upon 
to  be  the  same  as  that  covered  by  the  mortgage.  If  it  be  not 
the  same,  then,  to  the  extent  of  the  diffSerence,  the  mortgagee 
has  no  right  to  interfere;  or  if  any  portion  be  the  result  of  pur- 
chases made  out  of  the  proceeds  of  sale  of  the  goods  mortgaged, 
he  has  no  right,  as  to  such  portion,  to  interfere,  he  having  no 
interest  in  or  lien  on  the  same:  Edmxlion  v.  Sogers^  8  Md.  801. 
The  case  of  Olageii  v.  Salman,  6  Gill  &  J.  816,  establishes  the 
right  of  a  mortgagee,  before  he  has  a  right  to  foreclose,  in  the 
case  of  apprehended  danger,  or  loss  of  the  goods,  to  have  a  re- 
ceiver appointed;  and  the  case  of  Harris  v.  Jlcock,  10  Id.  251 
[83  Am.  Dec.  168],  shows  that  although  a  debtor's  equitable 
estate  in  personal  properfy  cannot  be  seized  and  sold  under  a 
JSeri  facias,  yet  a  creditor  may  file  his  bill  and  obtain  a  decree 
for  the  sale  of  the  properfy  absolutely  and  pay  off  the  incum- 
brances, and  then  satisfy  his  own  claim.  This  is  the  case  made 
lyy  the  present  bill,  and  we  therefore  affirm  the  order  appealed 
from,  and  remand  the  cause  for  further  proceedings. 
Order  affirmed,  and  cause  remanded. 


IVJUHCnOV  AGAIBST   DXBTOR  DlflPOSDIO    OF   HIS  PBOPIBTr  MAT  BS   Is- 

nrxD  and  a  reoeiTer  appointed  at  the  init  of  a  Judgment  ereditor:  Shodss  v. 
Odmim,  18  Am.  Dea  715;  bat  not  prior  to  jndgment^  although  a  verdiet  baa 
ben  obtained:  Moron  ▼.  Dawe$,  14  Id.  S50. 
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fOB  It,  or  pnrchaMd  with  th«  prooeedi  of  the  sale  thereof:  EeuUeU  t.  Blodff* 
m,  43  Am.  Dec  603;  note  to  Moodjf  r.  Wright,  46  Id.  715;  note  to  PyMfer 
▼.  Pfi^e,  54  Id.  505. 

Thx  pbinoipal  CASS  IB  oiTBD  In  Maiivn  v.  Jewdl^  87  Md.  535,  to  tha 
point  that  a  debtor*^  equitable  estate  in  personal  property  eannot  be  aeized 
and  iold  nnder /eri /odat;  and  in  Jfeyerf  v.  Ame}!,  21  Id.  305,  to  the  point 
that  a  bill  alleging  that  the  complainant  is  a  judgment  creditor,  that  the 
holder  of  a  prior  mortgage  on  the  debtor's  personal  property  is  seeking  to 
prevent  the  execution  of  a  writ  to  satisfy  his  judgment,  that  this  property 
was  all  the  debtor  had  and  was  sufficient  to  more  than  pay  the  mortgago 
tliereon,  and  that  the  debtor  was  disposing  of  his  property  for  the  purpose  of 
defraudii^  the  complainant,  entitles  htm  to  an  injunction  and  the  appolni- 
inent  of  a  receiver;  but  the  bill  must  allege  that  the  property  mortgaged  Is 
sufficient  to  pay  the  mortgage  and  some  portion  of  complainant's  daim,  and 
that  it  is  all  the  debtor  has:  Brwot  v.  lAWtring^  23  Id.  285,  dting  the  prin- 
cipal case.  In  VMdl  y .  Hynton,  26  Id.  93,  the  principal  case  is  distingoished 
in  that  the  case  at  bar  was  one  in  which  the  question  was  not  whether  the 
reoeiTer  was  originally  properly  appointed,  but  whether  he  should  ha^o 
retained,  after  answer  and  upon  motion  to  disohaige  him. 


Uhl  v.  DiiiiiON. 

[10  XASTXiAxn,  flOOJ 

Bill  is  InsutFiumiT  iob  Injukotiov  and  Apponmrnrr  ov  EauufBM,  if 
it  alleges  only  that  the  defendant  is  indebted  to  the  eomplalnaatB»  aad 
that  he  is  diiposing  of  his  property,  ooUeoting  money  due  him,  and  as* 
oreting  the  same,  with  intent  to  defraod  the  complainants,  and  that  they 
axe  informed  and  beUere  that  he  intends  to  abaoond  and  detond  his 
ereditors;  it  does  not  show  that  the  complainants  ha^e  any  Uen  aa  Jndg* 
ment  creditors  or  otherwise  upon  the  defendant's  property* 

Coumn  ov  Eqvitt  will  not  Boxbaik  Debtob  in  the  enjoyment  and 
power  of  disposition  of  his  property,  unless  clearly  within  the  limits  of 
the  authorities  of  the  law;  nor  will  they  stretch  their  power  to  rsmedj 
supposed  defects  in  the  law,  as  the  legislature  is  the  body  to  remedy  tha 
defects  in  the  law  if  any  there  be. 

Bill  in  equity  for  an  injunction  restndning  the  appellant  fiom 
disposing  of  his  property,  and  for  the  appointment  of  a  reoeiTer 
to  take  charge  thereof,  upon  allegations  that  the  defendant  was 
indebted  to  the  complainants  in  a  specific  sum  of  money;  that 
he  had  purchased  a  laxge  amount  of  goods  from  the  complain* 
ants,  for  which  a  large  sum  was  yet  due;  that  he  was  selling  and 
disposing  of  his  property  as  fast  as  possible,  and  collecting  all 
the  money  due  him;  that  he  was  secreting  his  money  and  prop- 
erty with  the  intent,  as  complainants  were  informed  and  believe, 
to  abscond  and  defraud  the  complainants  out  of  their  daima. 
The  court  granted  the  orders  asked,  and  the  defendant  appealed. 
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John  J.  Snyder  and  Charles  F,  Mayer,  for  the  appellant 
JiwMe  Malcolm  and  St.  Oeorge  W.  TbacUe^  for  the  appelleea. 

By  Coorty  Babtql,  J.  The  fa?il  filed  bj  the  appellees  in  ihia 
•auae  states  no  sufficient  case  entitling  them  to  the  relief  prayed. 

Ko  aathoriiy  has  been  shown  to  this  coort,  nor  can  any  be 
pvodnoedy  entitled  to  consideration^  which  sanctions  the  exer- 
ciae  of  the  high  and  extraordinary  power  of  a  court  of  chan* 
oeiy  to  interpose,  by  writ  of  injunction,  in  a  case  like  the  one 
before  us,  restraining  a  debtor  in  the  enjoyment  and  power  of 
di4>o8ition  of  his  property. 

The  appellees  (the  complainants  below)  are  merely  general 
creditors  of  the  appellant,  who  haye  not  prosecuted  their  claim 
to  judgment  and  execution,  nor  in  any  other  manner  acquired  a 
lien  upon  the  debtor^s  property,  and  were  not  entitled  to  the  writ 
of  injunction  nor  to  the  appointment  of  a  receiyer.  Whateyer 
may  be  the  supposed  defects  of  the  eiisting  laws  of  the  state, 
in  leaving  to  the  debtor  the  absolute  power  of  disposing  of  his 
property  and  leaving  the  creditor  to  the  slow  and  vezy  inade- 
qnate  legal  remedies  now  provided,  if  such  defects  exist,  it  is 
solely  in  the  power  of  the  legislature  to  correct  them.  It  is  not 
within  the  province  of  the  chanceiy  courts  to  stretch  their  power 
beyond  the  limits  of  the  authorities  of  the  law,  for  the  ptupose 
of  remedying  such  defects.  Such  a  course  would  be  productive 
of  great  mischief,  and  make  the  rights  of  the  citizen  depend 
upon  the  vague  and  uncertain  discretion  of  the  judges,  instead 
of  the  safe  and  well-defined  rules  of  law. 

The  learned  CShancellor  Kent,  in  the  decuaion  of  the  case  of 
Wiggins  v.  Armdrang,  2  Johns.  Ch.  144,  has  stated  most  clearly 
and  forcibly  the  principles  which  govern  the  case  before  us,  and 
we  adopt  its  reasoning  as  applicable  here:  See  the  authorities 
referred  to  by  the  chiuicellor  in  his  opinion  in  the  case  cited; 
aee  also  Candler  v.  PettU,  1  Paige,  168  [19  Am.  Dec.  899]; 
Adams's  Eq.  487. 

We  reverse  the  order  of  the  circuit  court  granting  the  injuno* 
tion  and  appointing  a  receiver,  and  dismiss  the  bill,  with  costs. 
Order  reversed  and  bill  dismissed,  with  costs. 

iHJWonoK  aoahict  Dkbtob's  Dispobino  or  ms  Pbopxbtt:  Sao  Ro»e  v. 
AewcM,  sod  oote,  ante,  p.  170.  A  mere  apprehension  or  fear  that  the  debtor 
iatendt  to  peipetrate  a  fraud  upon  the  creditor  by  placing  his  effects  beyond 
bis  teach  before  jodgment  can  be  obtained  is  not  sufficient:  Hmtbard  v.  Hub* 
hardf  14  Md«  369,  dting  and  approving  the  principal  case.  The  principal  case 
la  distingnishcd  from  Samdenon  v.  Stochdale,  1 1  Id.  675,  and  Flaek  v.  CAarrofi, 
29  Id.  823,  in  which  cases  it  was  held  that  partnership  creditors  may,  under  the 
est  of  1366^  proceed  in  eqnify  to  racate  any  transfer,  or  agreement  among  the 
to  dispose  d  their  effects,  for  frandnlent  parpoaes. 


174  Qeneeal  iNa  Co.  u  U.  S.  Ins.  Co.    [Maryland, 

General  Insttbance  Gompant  v.  United  States 

Insurance  Gompant. 

[10  Mabtlajo).  617.] 

MaBTOAGU  or  Equitable  bfrsKssrs  in  Land  arx  withiv  Habtlahd 
RiOifiTRT  Laws;  these  laws,  being  designed  to  avoid  abases  and  dsoeitB 
l^  mortgages  and  pretended  titles,  and  for  the  protection  ol  creditors  and 
purchasers,  should  be  constmed  to  effect  that  end. 

Actual  Knowlxdob  op  Exutekcx  of  Prior  Unrboobdbd  Ivbtruiouit 
AFJBcnifa  TiTLB  to  Land  must  bx  Shown,  or  at  least  knowledge  of 
dnnunBtanoes  sufficient  to  put  a  party  upon  inquiry,  in  order  to  giva 
such  unrecorded  instrument  priority  over  a  subsequent  recorded  deed, 
and  the  case  must  be  so  clear  that  the  allowance  of  the  recorded  daim 
would  be  a  fraud  upon  the  party  .tettiog  up  the  unrecorded  instrument. 

Nonox  TO  DiRXGTOR  or  Corporation  will  not  Bind  Corporation,  if  it 
is  acquired  by  him  prirately,  or  from  rumor,  or  through  channels  open 
to  all  alike,  and  is  not  communicated  to  his  associate  directors. 

Bubbbqubnt  Disposal  bt  Mortoaoor  or  Considbration  or  Mostoaox 
does  not  affect  the  validity  of  the  mortgage,  or  render  it  not  hama  JUU  at 
the  time  it  was  made. 

Marsha  UNO  or  Sboueitixs  n  Donx  onlt  at  Instangx  or  Onx  Crxd- 
ITOR  against  Another,  and  is  never  done  ex  offidOf  nor  at  the  suit  of 
the  debtor,  nor  to  the  prejudice  of  a  creditor;  and  the  creditor  seeking 
it  must  show  that  his  co-creditor  will  sustain  no  injury  thereby. 

Gaubx  will  not  bk  Rxmandxd  roR  Further  Prooxxdinos  unless  tho 
record  shows  that  the  ends  of  Justice  will  be  promoted  thereby. 

Obdxr  RATimNG  Auditor's  Aooount  will  not  bx  Rxvxrsxd  in  a  foradoa 
are  case  because  of  a  failure  to  marshal  securities,  when  the  account  was 
submitted  by  agreement,  with  a  reservation  ol  tho  right  to  ezoept^  and 
no  ezceptioa  was  filed  on  that  ground. 

Appeal  from  a  decree  of  the  court  of  chancery  foredodng  the 
appellee's  mortgage.  The  evidence  in  the  case  discloses  that  in 
March,  1827,  one  Keener  purchased  a  house  and  lot  of  one 
Shriver,  in  the  city  of  Baltimore,  agreeing  to  pay  him  therefor 
ten  thousand  dollars,  and  upon  taldng  possession  paid  Shriyer 
seven  thousand  dollars,  and  took  a  bond  for  a  conveyance  upon 
the  payment  of  the  balance.  Keener  subsequently  sold  the 
property  to  William  H.  Freeman,  to  whom  he  gave  possession, 
and  who  paid  him  seven  thousand  dollars,  and  agreed  to  pay 
said  balance  of  the  purchase  money  to  Shriver.  On  January 
16, 1834,  Freeman,  being  indebted  to  the  appellant  in  the  sum 
of  fifteen  thousand  dollars,  executed  to  that  company  a  mort- 
gage of  this  property,  but  which  mortgage,  although  duly  ac« 
knowledged  at  that  date,  was  not  recorded  until  April  2, 1884. 
On  March  29, 1834,  Freeman  executed  to  the  appellee  a  mortgage 
covering  this  same  property,  together  with  several  other  paroeia 
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of  property,  and  which  mortgage  was  duly  acknowledged  and  re- 
corded on  the  day  of  its  date,  and  was  made  to  secure  the  stun  of 
eighly  thousand  dollars,  received  by  Freeman  from  the  appeU 
lee  in  its  policies,  which  were  subsequently  disposed  of  by  him 
under  an  arrangement  with  one  Neff,  the  president  of  the  appellee, 
as  stated  in  the  opinion.  It  appears  that  the  only  knowledge  Neff 
had  of  the  appellant's  mortgage  was  acquired  by  him  in  a  gen* 
end  way  in  couTersations  with  Freeman  about  his  afiGEurs,  and 
with  no  direct  view  to  this  particular  mortgage,  or  for  the  pur- 
pose of  being  communicated  to  the  appellee,  and  it  does  not 
appear  that  he  did  in  fact  communicate  any  information  thereof 
to  the  appellee.  Upon  the  foreclosure  of  the  appellee's  mort- 
gage the  property  was  sold,  and  the  claim  due  Shriyer  being 
paid,  the  balance  of  the  proceeds  of  the  sale  was  awarded  to  the 
appellee,  it  being  insufficient  to  pay  either  of  the  mortgages  in 

« 

full,  and  from  this  decree  the  appeal  is  taken. 
8.  T.  Wallis,  for  the  appellant 
J.  F.  Z.  MsMdhon,  for  the  appellee. 

By  Court,  Tuck,  J.  The  chancellor  correctly  dedded  the  two 
propositions  discussed  in  his  opinion,  filed  on  the  eleyenth  of 
April,  1847:  Dmied  States  Im.  Co.  t.  Shriver,  3  Md.  Ch.  881; 
that  is  to  say,  that  the  deeds  are  within  the  registry  acts,  and 
that  the  appellant  has  not  shown  that  the  appellee  had  notice 
of  the  deed  of  January,  1834,  when  that  of  March  following  was 
eixecuted. 

The  first  of  these  questions  has  since  been  considered  by  this 
court,  and  determined  in  accordance  with  the  views  of  the  chan- 
oellor  in  the  present  case,  and  after  further  consideration  upon 
the  authorities  and  argument  presented  at  the  hearing  of  this 
appeal,  we  see  no  reason  to  doubt  the  correctness  of  the  decision 
then  made:  Aldsnan  t.  Amea^  6  Md.  52.  The  same  doctrine  was 
recognized  in  WaUon  t,  Bane^  7  Id.  117,  where  the  right  of  a 
mortgagee  of  an  equitable  title,  similar  to  the  present,  was  estab- 
lished. See  also  Parkut  ▼.  Alexander,  1  Johns.  Ch.  894,  where 
tiie  chancellor,  upon  the  words  of  the  New  York  statute,  said 
that  it  embraced  mortgages  of  equitable  titles.  We  consider 
the  language  of  our  registry  acts  equally  as  comprehensiTe,  and 
that  they  must  have  the  same  application.  Th«"y  were  designed 
to  avoid  abuses  and  deceits  by  mortgages  and  pretended  titles, 
and  for  the  protection  of  creditors  and  purchasers  should  be  con- 
atrued  so  as  to  effect  that  end:  Act  1715,  c.  47,  sec.  8;  1766,  c.  14; 
1825,  c.  203;  BusseWs  Appeal,  15  Pa.  St.  822.    The  present  case 
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diowB  the  pfopriety  of  Ons  inteipretation.  The  mortgagor  itm 
at  the  time  eztensiTely  engaged  ia  speculation.  Hia  opeiationa 
were  of  eooh  a  character  as  to  cause  daily  changes  in  his  prop- 
erty  and  his  pecuniary  means.  He  had  transactions  with  the 
appellant,  which  sufficiently  indicated  to  that  company  the 
character  of  his  business.  They  dealt  with  him,  and  advanced 
money  on  the  faith  of  this  property,  which  they  permitted  him 
to  hold,  even  after  the  time  limited  in  the  mortgage  for  the  pay- 
ment of  the  debt,  although  it  contained  a  power  in  the  company 
to  sell  under  which  the  appellant  might  haye  proceeded,  and 
thereby,  most  probably,  hare  prevented  the  appellee  from  mak- 
ing advances  on  the  same  property.  It  does  not  ap}>ear  why  the 
deed  was  withheld  from  record.  It  would  seem,  however,  from 
the  execution  and  acknowledgment,  that  it  was  intended  to 
have  been  recorded,  because  if  designed  to  operate  only  as  the 
assignment  of  a  right  in  equity,  these  formalities  need  not  have 
been  resorted  to.  It  would  work  great  injustice,  and  in  many 
cases  gross  frauds,  if  such  transactions  were  not  within  the 
registry  acts,  and  the  construction  now  contended  for  by  the 
appellant  cannot  be  accepted  by  the  court  without  subjecting 
the  community  to  such  risks. 

Upon  the  question  of  notice,  this  court  said,  in  WincheBter  v. 
BaUimore  dc,  E.  R.  Co, ,  4  Md.  281 ,  that "  actual  knowledge  must 
be  shown  by  proof,  or  at  least,  such  circumstances  must  be 
proved  as  would  have  been  sufficient  to  put  the  party  on  in- 
quiry." See  also  Price  v.  McDonald,  1  Id.  403  [64  Am.  Dee, 
667].  Applying  this  principle  to  the  preaent  case,  we  have  not 
been  able  to  discover  any  sufficient  ground  for  denying  to  the 
appellee  the  priority  chdmed  1^  it.  The  case  must  be  so  dear 
as  to  satisfy  the  mind  that  the  allowance  of  the  claim  would  be 
a  fraud  on  the  party  setting  up  the  first  deed.  In  Wyatt  v.  Air* 
toeU,  19  Yes.  436, it  was  said:  "A  registered  deed  stands  upon  a 
different  footing  from  an  ordinary  conveyance.  It  has  been  much 
doubted  whether  courts  ought  ever  to  have  suffered  the  question 
of  notice  to  be  agitated  as  against  a  party  who  has  duly  registered 
his  conveyance;  but  they  have  said,  we  cannot  permit  fraud  to 
prevail;  and  it  shall  only  be  in  cases  where  the  notice  is  so  dearfy 
proved  as  to  make  it  fraudulent  in  the  purchaser  to  take  and  regie* 
ter  a  conveyance  in  prejudice  to  the  known  title  of  another,  that 
we  will  suffer  the  registered  deed  to  be  affected.*'  And  the  same 
principle  had  been  recognized  by  Lord  Hardwicke,  in  Hine  v. 
Dodd,  2  Atk.  276,  who  said:  **  Though  there  are  strong  cironm- 
stances  of  notice  before  the  execution  of  the  mortgage,  yet,  upon 
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mere  suspioion  only,  I  will  not  OTertain  a  podtiye  law;"  but  he 
added,  "Apparent  fraud,  or  dear  and  undoubted  notioe,  would 
be  a  proper  ground  for  relief: "  See  also  Dey  t.  Dunham^  2  Johns. 
€h.  182. 

No  satisfactory  conclusion  in  aid  of  the  appellant's  preten* 
Bions  can  be  drawn  from  the  testimony  of  Mr.  Freeman.  The 
record  shows  so  many  mistakes  in  his  recollection  as  to  mattera 
<d  facts  that  we  must  suppose  he  had  no  very  clear  conception 
oi  his  own  afiGEtirs  at  the  times  at  which  he  spoke  of  them.  In 
his  answer,  prepared  in  March,  1836,  two  years  after  these  deeds 
were  executed,  he  professes  to  give  a  relation  of  his  business 
with  these  companies;  and  in  October,  1849,  when  examined 
finder  the  commission,  he  confidently  referred  to  that  answer, 
and  offored  to  restate  the  same  matters  as  part  of  his  CTidenoe, 
yet  on  the  crosfr-examination  he  shows  that  he  was  greatly  mis- 
taken in  particulars  yery  material  to  the  merits  of  the  contro* 
yersy.  Beliance  was  placed  in  argument  on  his  statement  that 
Neff  knew  as  much  of  his  afiairs  as  he  himself  did,  and  the  in« 
ference  was  deduced  that  he  must  haye  known  of  this  mortgage; 
but  we  think  this  by  no  means  a  necessary  conclusion,  when  we 
oonsider  how  his  information  was  acquired.  It  is  certain  that 
these  frequent  conyersations  did  not  keep  him  adyised  of  other 
matters,  for  he  did  not  know  of  the  deed  to  Poultney;  if  we 
are  to  credit  eyerything  that  appears  under  the  commission. 
Freeman  himself  must  haye  forgotten  that  deed,  because  he  of- 
fered, as  security  for  the  loan  he  was  asking  of  the  appellee,  the 
yeiy  property  which  he  had  conyeyed  to  Poultney;  and  when 
It  was  mentioned  to  him  by  Mr.  Teackle,  he  had  so  far  forgot- 
ten the  transaction  as  to  misstate  the  facts.  Neff  does  not  ap- 
pear to  haye  oyerlooked  anything  necessary  to  make  his  com- 
pany secure.  He  placed  the  business  in  the  hands  of  counsel, 
and  if  he  had  been  adyised  of  the  deed  to  the  appellant,  or  had 
had  reason  to  susi>6ct  its  existence,  we  think  we  should  haye  heard 
Bomething  of  it  in  the  progress  of  the  searches  and  inyestiga- 
tions  of  title  made  by  Mr.  Teackle.  As  far  as  this  record  dis- 
closes, we  find  that  whatever  were  the  confidential  relations 
between  them,  and  howeyer  well  informed  as  to  each  other's  af- 
fairs, when  a  matter  of  business  arose  Neff  did  not  rely  on  Mr. 
Freeman's  statement  alone,  but  dealt  with  him  as  any  pnident 
man  would  deal  with  another,  by  resorting  to  counsel,  and  the 
public  records  wher»  eyidence  of  titles  is  usually  found.  It  is 
reasonable  to  suppose  that  they  had  frequent  conyersations 

about  their  affidrs,  as  thej  were  engaged  in  the  same  kind  of 
41CD90.  youi^ix-v 
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operations;  but  the  information  acquired  from  euoh  conTeraa- 
tionsy  ivhioh  do  not  appear  to  have  related  to  any  specific  trans* 
action,  and  which  do  not  enable  this  witness  to  say,  except 
inferentially,  that  Neff  had  knowledge  of  the  mortgage,  is  not 
such  notice  as  the  law  requires  when  it  is  sought  to  depriye  a 
registered  deed  of  its  priority.  In  the  multipliciiiy  of  his  oper- 
ations, and  the  fluctuations  in  the  Talue  of  properly  in  a  large 
city,  to  say  nothing  of  the  inflated  importance  a  speculator  gen- 
erally ascribes  to  the  properly  in  which  he  deals,  or  on  which 
he  may  be  seeking  to  raise  money,  conversations  about  business 
with  a  person  employed  as  Mr.  Freeman  says  he  was  could  not 
impart  that  clear  knowledge  of  his  affairs  which  a  prudent  man 
would  rely  on,  or  which  should  bind  him  in  a  case  like  the 
present. 

We  do  not  flnd  in  the  record  evidence  of  facts  that  would 
charge  the  company  with  notice,  on  the  principle  that  what 
will  put  a  party  on  inquiry  is  equivalent  to  notice.  FreemaA 
offered  a  mortgage  on  this  property,  being,  as  he  had  been  for 
some  time,  in  possession.  There  was  nothing  before  Neff  or  the 
company  from,  which  they -could  learn  that  the  appellant  held 
any  lien  on  the  security.  If  they  had  put  themselves  on  such 
an  inquiry,  there  was  no  more  reason  for  seeking  information 
from  the  general  insurance  company  than  from  any  resident  in 
Baltimore. 

We  deem  it  unnecessary  to  examine  the  testimony  in  detail^ 
because,  conceding  that  Neff  had  sufficient  notice,  or  thj^  which 
the  law  deems  equivalent  to  it,  it  does  not  appear  to  hafe  been 
communicated  to  the  board  of  directors.  This  question  was  ex- 
amined by  the  court  in  Winchester  v.  SaUtmore  etc.  E»  B.  Co., 
4  Md.  281;  and  after  again  considering  it,  we  are  prepared  U> 
affirm,  with  the  chancellor,  as  far  as  is  applicable  to  the  present 
record, "  that  notice  given  to  a  director  of  an  incorporated  insti- 
tution privately,  or  which  he  acquires  from  rumor,  or  through 
channels  open  to  all  alike,  and  which  he  does  not  communicate 
to  his  associates  at  the  board,  will  not  bind  the  institution.'' 

We  do  not  perceive  that  the  appellant  can  justly  complain  of 
this  conclusion  on  the  points  before  us.  With  a  deed  in  its 
possession  affording  ample  security,  it  overlooked  or  neglected 
the  protection  of  the  registry  acts,  and  in  violation  of  the  -policj 
of  these  laws,  left  the  debtor  to  treat  with  other  persons  on  the 
faith  of  the  same  property;  and  unless  it  be  shown  that  the  ap* 
peUee  had  such  notioe  as  would  make  it  fraudulent  to  insist  iipoe 
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ikB  jcnior  mortgage,  the  appeUant  most  bear  the  ooxkfleqtienoea 
of  that  neglect. 

Two  other  questions  were  presented  in  argoment,  whidh  were 
not  passed  upon  by  the  chancellor;  viz, » the  consideration  of  the 
mortgage  to  the  appellee,  and  the  marshaling  of  the  securities 
held  by  these  companies,  which  we  must  dispose  ol 

In  reference  to  the  first,  it  appears  by  the  crosfr-ezamination 
of  Freeman  that  he  got  from  the  api>ellee  its  policies  of  insnr* 
ance  for  eighly  thousand  dollars,  and  afterwards,  1^  an  arrange* 
ment  with  Neff,  deliyeied  to  him  fifty  thousand  dollars  of  them, 
in  eschange  for  his  own  note  for  twenty  thousand  dollars,  and 
John  Clark's  note  for  thirty  thousand  dollars.  If  he  received 
what  he  agreed  to  take  as  the  consideration  of  the  mortgage,  it 
makes  no  difference  that  he  subsequently  disposed  of  a  poartion 
of  the  policies  in  the  manner  stated  by  him.  We  cannot  say- 
thai  such  a  transaction  was  not  bona  /ide  at  the  time  the  loani 
was  effected. 

Next,  as  to  marshaling,  the  rule  in  equity  is  well  settled.    The* 
question  here  is,  whether  there  is  any  ground  for  applying  it. 
It  was  said  by  Chancellor  Bland,  in  WaikinB  t.  WarthmffUm^  2^ 
Bland,  532,  that  "  this  equity  is  never  administered  ex  officio^ 
nor  at  the  suit  of  the  debtor,  but  only  at  the  instance  of  on»* 
creditor  against  another.    But  the  securities  or  assets  can  neyer* 
be  marshaled  to  the  prejudice  of  the  creditor,  or  so  as  to  s«s-- 
pend  or  put  in  peril  his  claim,  or  upon  any  other  terms  thanr 
giving  him  entire  satisfaction.    For,  in  making  this  arrangement, 
the  court  cannot  lessen  his  security  or  vary  his  contract,  except 
so  faraswaitingashorttime  to  ascertain  the  value  of  the  estates 
ean  be  consideied  as  having  that  effect.    The  creditor  who  calls 
for  it  must  show  that  the  right  of  his  co-creditor  will  neither 
be  endangered  nor  injuriously  delayed;  for  if  he  fails  to  do  so^ 
he  can  have  no  other  benefit  than  a  subrogation  of  his  right,  or 
the  being  allowed  to  stand  in  his  place.  *'    And  according  to 
Watkins  v.  WorOdngton,  8  Id.  614,  it  must  be  "clear  that  the 
creditor  can  sustain  no  loss,  nor  be  in  any  way  delayed,  or  have 
his  claim  subjected  to  any  additional  peril/' 

It  is  true  that,  under  the  act  of  1832,  c.  802,  this  court  may 
remand  a  cause  for  further  proceedings,  and,  in  such  cases,  we 
sometimes  do  more  than  the  court  below  could  have  done  of  its 
own  motion,  because,  when  a  cause  is  submitted  for  final  decree, 
generally  it  must  be  decided  on  the  case  as  then  presented: 
Marrii  v.  Harris,  6  GKU  &  J.  111.  But  the  record  must  indicate 
that  the  ends  of  justice  will  be  promoted  "by  such  further  pro- 
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•eedingSy  in  order  to  authorize  this  court  to  remand  a  cause.  It 
m  dear  that,  as  the  case  was  presented  to  the  chancellory  there 
was  nothing  by  which  the  securitieB  could  have  been  marshaled 
«8  now  proposed  on  the  part  of  the  appellant  The  decree, 
in  this  aspect,  was  unquestionably  correct:  Id«  Does  it  con- 
lain  such  matter  as  to  justify  our  interference  under  the  act 
*mt  1882,  consistently  with  the  views  expressed  by  Chancel- 
lor Bland?  This  suit  was  commenced  in  January,  1835,  and 
Ihe  appellee  was  arrested  in  availing  of  its  security  by  the  ap- 
fellanfs  setting  up  its  deed  of  March,  1884.  Since  then  no  effort 
has  been  made  by  the  ap]>ellant  to  throw  the  apx>ellee  upon  the 
•ther  properly  contained  in  its  mortgage.  Whether  in  this 
lapse  of  time  that  property  has  increased  or  decreased  in  value 
while  the  incumbrances  have  been  accumulating,  nowhere  ap- 
pears. We  have  seen  that  the  court  may  wait  a  reasonable  time 
to  ascertain  the  value  of  the  estates.  Now,  has  not  sufficient 
lime  for  that  purpose  transpired?  May  we  not  conclude  that 
if  marshaling  would  have  benefited  the  appellant,  steps  to  that 
«nd  would'  have  been  tahan  in  an  earlier  stage  of  the  cause? 
The  appellant  has  not  shown  us  that  the  rights  of  the  appellee 
will  not  be  endangered  or  delayed  to  its  prejudice,  nor  offered 
any  suggestion,  upon  the  record,  by  which  we  can  determine 
that  the  equity  of  the  case  requires  the  record  to  be  remanded. 

Besides  this  objection,  it  appears  that  the  auditor's  report  was 
Mibmitted  by  agreement,  with  a  reservation  of  the  right  to  ex- 
cept; but  the  point  now  presented  was  not  raised  in  the  ehan- 
•eiy  court,  and  the  aocoimt  being  in  conformity  with  the  previ- 
ous opinion  of  the  chancellor,  and  no  exception  filed  on  the 
question  of  marshaling,  which  was  not  decided  in  that  opinion, 
the  order  ratifying  the  account  cannot  be  reversed  on  that 
ground:  MiUer  v.  AUiaon,  8  Gill  &  J.  85;  Act  of  1826,  c.  117. 

Under  these  circumstances,  we  ought  not  to  put  the  appellee 
to  further  litigation  and  delay,  on  the  mere  possibility  that  ulti- 
mately there  may  be  sufficient  funds  to  pay  the  claims  of  both 
parties,  but  should  allow  that  company  the  benefit  of  its  lien,  as 
ascertained  by  the  order  of  the  chancellor. 

Affirmed,  with  costs.  

Information,  Givxn  to  Pubobasxs  or  Pbopibtt,  or  Puoa  Unbboobdsd 
Instbument  ArFXCTiNG  TiTLSi  which  oaght  to  put  him  on  iDqoiry,  is  suffi- 
tf«nt  notice:  Priee  r,  McDonald,  54  Am.  Dec.  657,  and  note;  and  a  junior 
■Mitgage,  first  recorded,  will  not  be  prior  to  an  nnreooidad  prior  mortgage^  il 
the  holder  of  snoh  junior  mortgage  had  notice  of  the  nnreoorded  mortg^e 
prioi  to  or  at  the  time  of  the  making  of  his  mortgage!  W%Uard*M  JbB*n  t. 
Bamaberg,  22  Md.  217,  dting  the  principal  case. 
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NonCX  TO  DiBBCTOR,  WHIN  BiKDINO  OV  COKPOSATIOK:  Sm  the  Dote  to 

Bamk  of  PiMmrgh  v.  WhUehead,  36  Am.  Deo.  188,  and  196,  where  the  qnee- 
tioii  ia  fnlly  discasaed  and  manj  cases,  indading  the  principal  case,  are  ool- 
lected.  The  principal  caae  ia  cited  in  FahfiM  Savings  Bank  v.  Chas^  72  Me. 
228,  to  the  point  that  notice  to  an  agent,  having  general  authority  to  act  for 
a  corporation,  while  acting  for  the  corporation  and  within  the  scope  of  his 
anthorityt  is  notice  to  the  corporation. 

MABSHALINa    OF    SSCUBITIBB,    AT   WHOSB    TSOAMOE   AMV    WHBr   DOVBI 

WooOen'B  Ea^n  v.  HUlen*§  JBa^r,  62  Am.  Dec  690,  and  note  ooUeoting  tha 
prior  eases  in  this  aeries. 

Beoibtst  Laws  should  bx  IiiTiEFiwncD  to  BvnEor  tbxib  Objboi^ 
which  ia  to  avoid  abnaea  and  deceita  by  mortgages  and  pretended  titlea,  and 
to  protect  ereditora  and  pnrohaaera:  Kelmm  v.  Bagenicn  Bamt,  27  Md.  73| 
Sbcih  Ward  Buildiitg  AiaodaUtm  No.  6  t.  WlOiami,  41  Id.  606,  both  dtiiif 
the  prmeipal 
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MxAHDro  ov  Maxkbs;  and  the  intention  may  be  collected  from  the  oaoao 
or  neoeaaity  of  making  the  act,  or  from  foreign  cirotunstancea. 
WoBO  **Maghinx,'*  is  Mabtlamd  Mbchabios*  Lzxn  Law  ov  1846,  Don 
vot  Inclitdb  Machikes  that  ABM  MoYABLB  in  their  operation  and  nae^ 
anoh  a  oonatmotion  not  being  in  accordance  with  the  intention  of  tha 
legialatore  aa  ahown  by  the  act,  or  Jnatified  by  aonnd  mlea  of  conatmotioa* 
"  Coal-can"  are,  therefore,  not  anbjeota  of  meohanica'  liena,  under  the  aot» 

SoiBB  FA0U8  upon  a  mechanics'  lien  filed  against  certain  **  coal- 
cars''  of  the  appellee,  for  materials  fnrniflhed  in  their  con« 
stractiony  and  which  were  furnished  to  Scott  &  Bolster,  who 
built  the  cars  under  a  contract  with  the  appellee,  to  whom  dua 
notice  of  the  filing  of  the  lien  was  giyen.  Upon  these  facts,  iha 
court  below  instructed  the  juiy  that  their  verdict  must  be  for 
the  defendant,  and  judgment  being  for  the  defendant,  the  plaii^ 
tiff  appealed. 

JJewellyn  F,  Barry,  for  the  appellant. 

Charles  J.  M.  Choinn  and  John  H.  B.  Lairobe,  for  the  appellee. 

By  Court,  Babtol,  J.  The  question  presented  for  decisiom 
by  this  appeal  is  whether  certain  "  coal-cars"  described  in  Vbm 
statement  of  facts  found  in  the  record  are  the  subject  of  me- 
ehanic's  lien,  under  the  proyiaions  of  the  act  of  1845,  c.  176^ 
and  inToWes  the  construction  of  that  act,  and  of  the  act  of  1838, 
e.  905,  to  which  it  is  a  supplement.    Although  those  acts  haya 
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been  the  sabjeot  of  seyeral  adjudications  in  this  courts  the  ques- 
tion presented  l^  the  record  has  not  before  been  directly  de- 
cided. In  the  case  of  WeOa  v.  Canton  Company^  8  Md.  241» 
and  the  case  of  Denmead  t.  Bank  o/BaUimore^  9  Id.  179,  which 
were  cases  of  liens  on  machinery,  under  the  act  of  1845,  the 
machinery,  which  was  the  subject  of  the  lien,  was  of  a  fixed  or 
stationary  kind. 

Admitting  the  coal-cars  in  this  case  to  be,  in  point  of  fact, 
machines,  we  are  of  opinion  that  they  are  not  such  machines  as 
are  contemplated  by  the  act  of  1845.  The  language  of  the 
fourth  section  of  that  act  is:  **  That  every  machine  hereafter  to 
be  erected,  constructed,  or  repaired  within  the  city  of  Baltimore 
shall  be  subject  to  a  lien,  in  like  manner  as  buildings  are  made 
subject  under  the  proyisions  of  this  and  the  original  act,  to 
which  this  is  a  supplement'' 

It  has  been  argued  that  the  word  "  machine  "  in  this  section, 
being  used  without  qualification,  is  extensiye  enough  to  embrace 
aU  kinds  of  machines,  as  well  those  that  are  moTable  as  those 
which  are  fixed  or  stationary. 

Such  a  construction  would  be  fraught  with  the  most  mis- 
chieTOus  consequences.  The  word  *'  machine,"  if  to  be  taken 
in  its  most  extended  signification,  means  cTerything  which  acts 
by  a  combination  of  the  mechanical  powers,  however  simple  or 
complex  it  may  be.  The  ingenious  argument  of  the  appellant's 
counsel,  and  the  authorities  he  cites,  are  sufficient  to  demon- 
strate that  this  word,  if  to  be  understood  in  its  broad,  general 
sense,  will  not  only  comprehend  locomotives,  thrashing-ma- 
chines,  and  such  like,  but  that  all  the  various  machines  used  in 
agriculture  and  commerce,  carriages  and  vehicles  in  ordinary 
use,  even  watches  and  clocks,  and  all  the  machines  in  domestic 
use,  would  be  alike  embraced  in  the  terms  of  the  law.  CSan  it 
be  for  a  moment  supposed  that  the  legislature  designed  to  sub* 
ject  all  these  to  the  operation  of  the  lien  laws  ?  Such  things, 
like  the  coal-cars  in  question,  are  mere  chattels  which  pass  l^ 
delivery;  a  construction  which  would  embrace  them  within  the 
provisions  of  the  lien  laws  would  interrupt  the  daily  transac- 
tions of  trade  in  such  articles,  and  render  the  rights  of  prop- 
erty in  them  insecure. 

In  looking  at  the  provisions  of  the  lien  laws,  and  applying  to 
them  the  safe  and  well-established  rules  of  construction  which 
are  to  govern  us  in  arriving  at  the  intention  of  the  legislature^ 
we  are  the  more  convinced  of  the  propriety  of  limiting  and 
reatraining  the  meaning  of  the  word  "  machine,"  used  in  the 
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Jaw,  to  fixed  or  statioiiaiy  machinexy.  We  adopt  the  language 
-employed  bj  Judge  Buchanan,  in  deliyering  the  opinion  of  the 
^eonrt  of  appeals,  in  the  case  of  Cheaapeabe  etc.  Canal  Co.  y. 
BalHmare  A  Ohio  Baaroad  Co. ,  4  Gill  &  J.  162:  ''  Statatee  should 
he  construed  with  a  yiew  to  the  original  intent  and  meaning 
of  the  makers,  and  such  construction  should  be  put  upon  them 
«8  beet  to  answer  that  intention,  which  may  be  collected  from 
the  cause  or  necessity  of  making  the  act,  or  from  foreign  dx' 
eiunstances;  and  when  discoyered,  ought  to  be  followed,  al- 
though such  construction  may  seem  to  be  contrary  to  the  letter 
•of  the  statute.  That,  therefore,  which  is  within  the  letter  of  the 
statute  is  sometimes  not  within  the  statute,  not  being  within 
the  intention  of  the  makers.'* 

We  axe  to  inquire,  '*  What  was  the  mischief  and  defect  against 
which  the  common  law  did  not  proyide  ?  "  and  which  the  statute 
was  designed  to  cure;  and  "  it  is  the  duty  of  the  court  to  make 
«uch  construction  as  shall  suppress  the  mischief  and  adyance 
the  remedy:''  Dwarris  on  Stats.,  9  Law  Lib.  6M«  In  this  case 
the  mischief  to  be  cured  was,  that  by  the  common  law  the 
mechanic  who  erects,  constructs,  or  repairs  fixed  or  stationary 
machinery,  like  him  who  builds  a  house,  is  without  that  safe 
eecuxiiy  for  compensation  which  a  specific  lien  on  the  house  or 
the  machine  would  afford;  the  design  of  the  act  of  1838,  and  its 
supplements,  was  to  afford  that  security.  But  with  reference 
to  moyable  machines,  the  common  law  affords  ample  and  com- 
plete security  to  the  mechanic,  by  leaying  in  him  the  right  of 
property,  or  in  the  case  of  repairs  done,  giving  him  a  lien  thereon 
while  they  remain  in  his  possession;  and  he  has  the  right  to 
retain  the  possession  and  his  right  of  property,  or  his  lien,  untfl 
his  claim  for  construction  or  repair  is  paid.  There  is  no  sound 
reason  for  imputing  to  the  legislature  tiie  intention  of  extending 
the  operation  of  the  lien  laws  to  cases  which  were  not  within  the 
mischief  sought  to  be  remedied.  We  haye  not  failed  to  con- 
sider the  proyisions  of  the  act  of  1845,  c.  287,  which  directs  that 
the  lien  laws  under  consideration  shall  receiye  a  liberal  construc- 
tion as  remedial  acts.  But  after  mature  reflection,  we  are  con- 
strained to  adopt  the  conclusions  already  stated  as  entirely 
consistent  with  the  rules  of  construction  goyeming  the  subject. 

The  act  of  1846  makes  machines  subject  to  a  lien,  *'  in  like 
manner  as  buildings  are  made  subject  under  the  proyisions  of 
this  and  the  original  act,  to  which  this  is  a  supplement."  The 
original  act  of  1838,  and  the  supplement,  must  therefore  be  con- 
strued together  as  one  act;  and  looking  to  their  yarious  proyia« 
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ions,  the  manner  in  which  the  lien  is  to  be  asserted,  the  mode 
and  time  prescribed  for  filing  the  claim  of  record,  and  the  form 
of  the  action  and  execution  for  its  recovery,  we  cannot  hesitate 
in  saying  that  many  of  the  provisions  of  the  law  are  inapplicable 
to  movable  machines,  and  conclusively  show  that  the  legislature 
did  not  intend  to  embrace  them  vrithin  its  operation. 

These  conclusions  are  at  variance  with  some  of  the  language 
employed  in  the  opinion  of  this  court,  in  the  case  of  Denmead  v. 
Bank  o/BaUimare,  9  Md.  179;  and  while  we  adhere  to  the  judg* 
ment  pronounced  by  the  court  in  that  case,  we  are  compelled 
to  say  that  a  careful  consideration  of  the  question  before  us  has 
convinced  us  that  the  construction  of  the  word  *'  machine,"  in 
the  act  of  1846,  as  extending  to  such  as  are  "  movable  in  their 
operation  and  use,  such  as  a  locomotive,  a  thrashing-machine, 
and  the  like,"  is  not  justified  by  sound  rules  of  interpretation, 
or  in  accordance  vrith  the  intention  of  the  legislature.  This 
question  did  not  arise  in  the  case  just  cited,  and  its  dedoion  was 
not  involved  in  the  judgment  pronounced  by  the  court 

In  the  decision  of  this  case  we  have  considered  the  questioD 
presented  as  if  the  coal-cars,  which  are  the  subject  of  the  lien, 
were  admitted  to  be  machines — a  question,  however,  which  we  do 
not  mean  to  decide — and  being  of  opinion  that  they  are  not, 
within  the  provisions  of  the  act,  subject  to  mechanics'  lien,  we 
concur  in  the  propriety  of  the  instruction  given  to  the  jury  by 
the  superior  court,  and  affirm  the  judgment. 

Judgment  affirmed.  _ 

Lboiblativb  Imtxnt  as  GovxRHnro  GoHsxEOonoK  ov  STATrrss:  tSee 
Jia^or  v.  Sou,  63  Am.  Deo.  602,  and  note;  Bmiik  v.  SaMdaO,  6^  LL  475| 
StaU  V.  BaUimore  S  Ohko  S.  S.  Oo.^  28  Id.  817,  and  note  oolleHJag  prior 
in  this  eeriee. 


Hamilton  v.  Whtcbidob. 

[UMixxLAm.  138.] 
ImUirOTIOK  WILL  KOT  BS  DISSOLVED  WHXRB  EQUITT  OV  BiLL  IB  90V  DansD 

ui  Answsb,  when  a  motion  to  dissolve  it  is  made  npon  the  b4)«  snawer^ 
and  testimony,  nnder  the  Maryland  act  of  1835. 
Bquitt  has  JuBiSDionoK  TO  Pbohibit  Opekino  of  Houss  ot  PBOeiXTU* 
TiON  when  the  opening  thereof  will,  hy  reason  of  its  dose  proximity, 
deprive  other  persons  of  the  oomfortable  enjoyment  of  th^  proper^ 
and  depreciate  its  value.  In  sach  cases,  the  suit  may  be  brcmght  in  thf 
name  of  the  individual  injured. 

COOBTS  ABB  NOT  TO  ASSUMB   JUBISDIGTION,  BUT  MAT  AjCTLirV  BoCXDIB8| 

and  will  grant  relief  in  new  cases  if  consistent  with  established  prinei 
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pies,  though  no  dedrion  upon  like  facta  ean  be  foond  in'whieh  their 

jnriedictioii  baa  been  invoked  and  ezerdaed. 
Squitt  has  Ju&iSDionoN  TO  Ekjoin  Thssatxnxd  Imjubt  wheneTer  Ita 
natnre  is  sach  that  it  cannot  be  adequately  oompenaated  by  damagea,  and 
ita  oontinoanoe  will  occasion  a  constantly  recarring  grievance. 

PUBUO  NUIHANCS  MAT  BB  PSEYBNTXD  BT  iNJUHCnOK  AT  SUIT  OV  PBIVATB 

PxBSOK  if  he  would  be  specially  injured  by  ita  creation,  and  for  which 
the  law  would  not  afford  an  adequate  remedy. 

OOOBSS  or  EqITITT  WnX  not  HbSITATB  to  PbBTBMT  THBXATBirXD  ESTAB* 

uaHMBST  or  Houas  or  PBOfrmuTioii  by  the  mere  drcnmstanoe  that  ia 
tiia  ezerdse  of  ita  jurisdiction  it  might  incidentally  perform  the  funo- 
tions  of  a  moral  censor  by  suppressing  a  vice  denounced  by  the  law,  and 
amenable  to  its  penalties  from  the  earliest  times. 
Qbtbctiok  or  MiTLTirABiouiuixsB  HAT  BB  Baibid  AT  Hbabiko,  but  it 
usually  done  by  demurrer;  and  when  made  at  the  hearing,  ita  aUowanot 
ia  in  tlie  discretion  of  the  court,  and  is  nerer  allowed  where  the  real 
point  in  controversy  can  be  determined  aa  well  aa  if  there  were  aa  many 
anita  aa  there  are  plaintifla. 

Bill  for  an  injunction.  The  ^urtB  axe  folly  atated  in  tha 
opinion* 

Charles  J,  M.  Owirm,  for  the  appellant. 

By  Court,  Tucx,  J.  The  injunction  in  fhis  case  was  gianted 
upon  a  bill  stating  that  the  appellees  are  owners  of  property 
in  the  dtj  of  Baltimore,  in  the  immediate  Tidniiy  of  a  house 
which  the  appellant  had  purchased,  and  to  which  she  intended 
to  remoTCy  for  the  purpose  of  keeping  a  house  of  ill-fame,  in 
which  business  she  had  been  for  a  long  time  and  was  then  en- 
gaged. The  bill  charges  also  that  in  addition  to  the  wrong  and 
injury  inflicted  upon  them,  in  common  with  other  citizens  of 
that  ciiy,  by  the  occupation  of  the  premises  for  the  unlawful 
and  immoral  purpose  complained  of,  ''the  complainants  wiU 
be  especially  wronged  and  injured,  inasmuch  as  they  will  be 
serezally  depriyed  of  the  comfortable  enjoyment  of  their  prop- 
erty, and  that  it  will  be  greatiy  depreciated  and  lessened  in 
Talue  by  the  close  proximity  of  their  said  property  to  the  prem- 
ises in  which  it  is  charged  that  the  def ei>dant  is  about  to  open 
a  bawdy-house/'  The  defendant  by  her  answer  admits  the 
ayerments  of  residence  and  ownership  of  property  by  the  com- 
plainants,  setting  forth  particularly  their  relative  situation  to 
the  house  she  had  purchased,  but  declines  to  answer  the  aver- 
ments that  she  had  previously  kept  a  bawdy-house,  and  intended 
to  keep  one  at  the  house  mentioned  in  the  bill. 

The  case  comes  before  us  on  appeal  by  the  defendant  from 
an  order  continuing  the  injunction,  passed  on  motion  to  dis- 
solve, and  a  hearing  on  bill,  answer,  and  affidavits  under  the 
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act  of  1836,  0. 880.  In  this  stage  of  the  caase,  if  the  bill  shows 
a  case  entitling  the  parties  to  the  injunction,  it  will  not  be  dis- 
solved  if  the  equity  is  not  denied  by  the  answer:  Hardy  t.  Stimr 
men,  10  Oill  &  J.  816  [82  Am.  Dec.  167];  Euiching  t.  Hope,  12 
Id,  256.  This  rule  of  practice  is  an  answer  to  the  objection 
taken  on  the  part  of  the  appellant,  that  the  judge  below  had 
passed  the  order  appealed  from  in  the  absence  of  eyidenoe  that 
she  was  at  the  time  of  filing  the  bill  the  keeper  of  a  bawdy- 
bouse  and  intended  to  pursue  that  business  at  her  new  resi- 
denoe.  But  we  think  that  the  case  authorizes  the  conclusion, 
as  a  matter  of  fact,  that  the  appellant  purchased  and  was  fitting 
up  this  house  for  the  offensiye  purpose  stated  in  the  bill.  As 
late  as  NoTsmber,  1866,  she  had  been  convicted,  on  her  own 
confession,  of  having  been  so  employed,  and  two  previous  con* 
victions  had  been  obtained  in  the  same  manner  in  the  years 
1864  and  1866.  Between  the  last  of  these  convictions  and  the 
month  of  April,  1866,  when  the  bill  was  filed,  not  one  drcum- 
stance  is  shown  &om  which  we  can  infer  that  she  had  changed 
her  course  of  life.  On  the  contrary,  the  inference  is  most 
atrongly  rebutted  by  her  conversation  with  one  of  the  wit- 
nesses when  she  was  having  her  house  repaired. 

This  view  of  the  case  derives  strength  from  her  refusal  to 
answer  the  allegations  of  the  bill  on  this  point  Touching,  as  it 
did,  her  reputation,  she  would  doubtless  have  denied  the  fact 
alleged  if  it  had  been  false.  By  her  silence,  or  refusal  to  answer, 
we  think  she  subjects  herself  to  the  remarks  of  the  late  Chancellor 
Bland,  in  Salmon  v.  ClageU,  8  Bland,  132,  **  that  a  defendant 
who  manifestly  omits  to  answer,  or  answers  evasively,  any  sub- 
stantial part  of  the  bill,  who  evidently  and  purposely  holds  back 
something,  cannot  complain  if  he  should  find  himself  regarded 
with  suspicion  and  distrust,  and  be  refused  that  to  which  he  may, 
in  truth,  be  entitled,  and  under  other  appearances  might  have 
obtained."  So  in  BenUy  v.  Cowman,  6  Oill  &  J.  166,  it  is  said: 
**  Pleadings  in  equity  are  founded  in  the  purest  principles  of 
ethics,  and  marked  by  frankness  and  fair  dealing.'*  It  is  no 
answer  to  say  that  the  defendant  was  not  obliged  to  criminate 
herself,  for,  conceding  that  this  would  have  relieved  her  from 
answering  the  aUegation  that  she  was  then  carrying  on  that 
business,  it  is  veiy  clear  that  she  would  not  have  subjected  her- 
self to  a  prosecution  by  denying  that  she  had  purchased  this 
house  with  a  view  to  continue  it  there.  We  are  constrainedt 
therafore,  to  consider  the  appellant  as  a  person  about  to  open 
the  premises  as  a  house  of  ill-&me,  and  the  prominent  question 
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for  decision  is,  whefher  the  jnriadiction  of  oonrtB  of  eqnil^ 
embmoes  the  prohibition  of  eneh  public  nmaanoes,  where  the 
complaint  is  that  they  will,  by  reason  of  their  close  ptanndtj^ 
depxiTe  other  persons  of  the  comfortable  enjoyment  of  their 
property,  and  greatly  depredate  and  lessen  its  Talne. 

As  was  obeenred  by  the  appellant's  connsely  no  decision  has 
been  f  onnd  in  which  the  power  was  exercised  in  snch  cases  as 
the  present.  Nor  ia  there  any  in  which  the  writ  of  injunction 
had  been  applied  for  and  denied.  Bat  the  absence  of  preoe- 
dentSy  fiiough  not  to  be  overlooked  entirely,  does  not,  of  itself, 
determine  questions  of  jurisdiction.  We  consult  adjudged  cases 
to  ascertain  their  reason  and  spirit  These  are  the  foundation 
of  the  law:  Salmmi  t.  Clagett,  3  Bland,  133;  Fither  t.  Prinee,  8 
Buxr.  1364;  Bu9i  t.  Cooper^  Oowp.  632.  Courts  axe  not  to  a»- 
flume  jurisdiction,  but  they  may  amplify  remedies  and  apply 
rules  and  general  principles  for  the  advancement  of  substantial 
justice:  Broom's  Leg.  Max.  36;  50  Law  Lib.  60;  BuneU  y. StnyOk^ 
9  Mee.  &  W.  818,  per  Lord  Abinger. 

If  this  were  not  so,  and  courts  were  confined  to  particular 
precedents,  there  would  be  no  power  to  gnmt  relief  in  new 
cases  constantly  occurring.  And  hence,  when  they  do  arise, 
and  rights  can  be  asserted  or  wrongs  prevented  or  redressed 
consistently  with  established  principles,  it  would  be  a  great 
lailure  of  justice  to  deny  relief  merely  because  no  decision  could 
be  found  in  which  the  jurisdiction  had  been  invoked  and  exer- 
cised. The  point  on  this  appeal,  then,  is  not  whether  an  in- 
junction  has  ever  issued  to  prevent  the  establishment  of  a  pub- 
lic nuisance  of  this  kind,  but  whether  the  doctrines  of  equify 
applicable  to  nuisances  should  be  applied  to  the  present  case. 

Although  at  law  the  remedy  in  respect  to  public  nuisances  is 
by  indictment,  and  in  respect  to  private  ones  by  action  at  the 
instance  of  the  person  injured,  yet  in  the  common*law  tribunals 
redress  may  be  had  for  damage  resulting  from  public  as  well 
as  private  nuisances.  These  remedies  can  only  abate  or  afford 
compensation  for  an  existing  nuisance,  and  are  ineffectual  to  re- 
strain or  prevent  such  as  are  threatened  or  in  progress.  Hence 
there  is  a  jurisdiction  in  equity  to  enjoin  whenever  the  nature 
of  the  injury  ia  such  that  it  cannot  be  adequately  compensated 
by  damages,  or  from  its  continuance  or  permanent  mischief  will 
occasion  a  constantly  recurring  grievance.  And  as  a  party  in- 
jured by  a  public  nuisance  may  have  his  action  at  law  for  dam« 
ages  thereby  sustained,  so  he  may  apply  for  an  injimction  to 
p»v«nt  such  nuisance  if  its-existence  will  cause  a  substantial 
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prejudice  to  his  property  or  the  reasonable  enjoyment  thereof: 
Drewry  on  Injunctions,  240, 86  Law  Lib.  166;  Adams's  Equity, 
210,  68  Law  Lib.  185;  2  Story's  Eq.  Jur.,  sees.  920-926;  Jer- 
emy's Equity,  809,  810.  This  author  says:  ''  The  foundation  of 
this  court's  jurisdiction  on  the  subject  of  nuisance  is  the  prob- 
ability of  irreparable  mischief;  that  sort  of  material  injury  by 
one  to  the  comfort  of  another  which  requires  the  application  of 
a  power  to  preyent  as  well  as  to  remedy  the  evil." 

We  need  not  review  here  the  cases  on  which  these  writers 
rely.  They  generally  sustain  the  doctrine  as  laid  down  by 
them.  Formerly  the  jurisdiction  was  more  restricted  than  at 
present;  but  for  many  years,  both  in  England  and  in  this 
oountiy,  this  process  has  been  more  extensiyely  employed,  as 
the  exigencies  of  sodeiy  created  a  necessity  for  its  use,  accord- 
ing to  recognized  doctrines  of  equity.  The  English  decisions 
were  examined  by  the  Tice-chancellor  in  SoUau  ▼.  De  Held,  9 
Eng.  L.  &  Eq.  104,  upon  the  authority  of  which  he  considered 
himself  warranted  in  applying  the  remedy  in  restraint  of  ringing 
church  bells,  ''  so  as  to  occasion  any  nuisance,  disturbance,  or 
annoyance  to  the  plaintiff  and  his  family  residing  in  his  house,'* 
upon  the  ground  that  a  priyate  person  may  bring  his  bill  in 
equity  where  he  apprehends  injury  or  disturbance  in  the  enjoy- 
ment of  his  property  from  a  public  nuisance. 

In  this  country,  too,  there  are  decisions  full  to  the  point.  We 
mention,  particularly.  Coming  y.  Lotoerre^  6  Johns.  Oh.  439» 
recognized  in  CUy  of  ChorgeUyum  y.  Atexcmdria  Canal  Co.,  13 
Pet  91,  where  Chancellor  Kent  aUowed  the  writ,  "  inasmuch 
as  there  was  a  special  grievance  to  the  plaintiflb  affecting  the 
enjoyment  of  their  property,  and  the  value  of  it.  The  obstruc- 
tion was  not  only  a  common  or  public  nuisance,  but  worked  a 
special  injury  to  the  plaintiffs."  The  supreme  court  in  Cify  of 
Oeorgetown  v.  Alexandria  Canal  Co.,  supra,  said  that  "a  court 
of  equity,  pursuing  the  analogy  of  the  law,  ttiat  a  party  may 
maintain  a  private  action  for  special  damage,  even  in  case  of  a 
public  nuisance,  will  now  take  jurisdiction  in  case  of  a  publio 
nuisance,  at  the  instance  of  a  private  person,  where  he  is  in 
imminent  danger  of  suffering  a  special  injury,  for  which,  under 
the  circumstances  of  the  case,  the  law  would  not  afford  an  ade- 
quate remedy."  This  principle  appears  to  have  been  acted  upon 
in  this  state;  for  in  the  case  of  Harrison  v.  Sierelt,  4t  Har.  &  M. 
640,  a  claim  for  damage  resulting  from  a  public  nuisance  was 
sustained  at  law;  and  in  Delaware  £  Maryland  B.  B.  Co.  v. 
Btump,  8  Gill  &  J.  479  [29  Am.  Dec.  561],  the  jurisdiction  of 
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conrtB  of  equity  in  mieh  cases  was  recogniziM  but  not  enforced^ 
because  the  bill  did  not  state  a  case  of  private  grieTanoe. 

Bot  the  appellant's  counsel  suggested  that  a  distinction  should 
be  taken  between  the  oases  zelied  on  in  support  of  this  power 
and  the  present,  because  here  the  object  is  to  prevent  what  is 
offensiTe  to  the  moral  senses.  We  need  not  inquire  how  far 
this  jurisdiction  can  be  defended  on  grounds  of  moralitj,  and  to 
preserve  the  decencies  of  life  from  gross  violation.  The  case 
does  not  require  this.  But  it  would  be  strange,  indeed,  if,  when 
the  court's  powers  are  invoked  for  the  protection  and  enjoyment 
of  properly,  and  may  be  rightfully  exercised  for  that  purpose,  its 
arm  should  be  paralyzed  by  the  mere  circumstance  that,  in  the 
exercise  of  this  jurisdiction,  it  might  incidentally  be  performing 
the  functions  of  a  moral  censor  by  suppressing  a  shocking  vice 
denounced  1^  the  law,  and  amenable  to  its  penalties  from  the 
earliest  times.  And  if,  as  the  authorities  show,  the  court  may 
interfere  where  the  physical  senses  are  offended,  the  comfort  ci 
life  destroyed,  or  healtii  impaired,  these  alone  being  the  basis  of 
the  jurisdiction,  the  present  complainants,  presenting,  as  ihqr 
do,  a  case  otherwise  entitling  them  to  relief,  should  not  be  di^ 
appointed  merely  because  the  effect  of  the  process  will  be  to 
protect  their  families  from  the  moral  taint  of  such  an  establish- 
ment  as  the  appellant  proposes  to  open  in  their  immediate 
vidniiy. 

The  objection  of  multifariousness  as  to  parties  was  made  at 
the  hearing,  and  not  by  demurrer,  which  is  the  usual  practice. 
IVhen  raised  at  the  hearing,  it  is  not  always  fatal,  but  will  be 
allowed  at  the  discretion  of  the  court:  Story's  Eq.  PL,  sec*  271» 
884  a,  680,  640,  641.  One  ground  for  such  objection  is  that 
the  defendant  might  be  required  to  unite  in  one  answer  defenses 
not  applicable  to  all  the  complainants,  thereby  presenting  vari- 
ous issues  in  the  same  cause,  and  involving  the  defendant  in 
nnneoessaiy  litigation  and  expense.  Where,  however,  the  court 
can  perceive  that  the  reason  of  the  rule  does  not  apply,  and  the 
objection  is  not  made  by  demurrer,  it  ought  not  to  interfere 
•ua  tpomie.  Here  the  objection  has  been  waived  1^  the  answer, 
which  takes  defense  as  to  all  the  complainants,  and  under  it  the 
teal  point  in  controversy  can  be  determined  as  well  as  if  there 
7«re  as  many  suits  as  there  are  plaintiffs.  Therefore,  vrithout 
deciding  whether  the  bill  be  demurrable  or  not,  we  are  of  opinion 
that  tbe  point  vras  properly  ruled  against  the  appellant. 

Order  affirmed  and  cause  remanded. 
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iKJUNcnoN  WILL  v&r  BX  DissoLTSD  upoir  Answxb  admittmg  or  failing  to 
dany  plaintiff's  equity:  BurnUy  ▼.  Cook^  65  Am.  Dec  79;  Bouldin  y.  Mayor 
fie*  qfBcUtimore,  15  Md.  20;  and  the  answer  of  defendant  denying  the  equity 
of  plaintiff's  bill  will  be  taken  as  true,  on  motion  to  dissolve  the  injunction, 
nnless  it  is  overoome  by  testimony:  VotheU  y,  ffynwn,  36  Id.  294;  both  of 
the  last  cases  mentioned  cite  the  principal  case,  which  is  also  referred  to  in 
Oooke  ▼.  Htuband$9  11  Id.  609«  as  showing  the  necessity  of  fully  and  fnmkly 
•oawering  the  allegations  of  a  bill  in  equity. 

Whsh  Pbitats  Pebson  mat  Maihtain  Action  to  EKJonr  PirBLtc 
KniSANCX:  Bigelow  ▼.  Hartford  Bridffe  Co,,  36  Am.  Dec  502,  and  note;  PW' 
pU  ▼.  St.  Louis,  48  Id.  339;  Coker  t.  Birge,  64  Id.  347;  Wki^^iM  r.  Soffen, 
60  Id.  244;  Wcdker  ▼.  Shepardmm,  60  Id.  423,  and  the  notes  thereto. 

Ikjukgtiok  WILL  BS  Qbantkd  AOAiireT  KuiSAHCB,  where  the  ordinary 
oomfort  of  human  existence  is  materially  interfered  with:  Adatm  ▼.  Mkhadp 
38  Md.  128;  and  where  the  damage  is  irreparable  and  not  susceptible  of  pecn- 
niary  compensation:  Fori  ▼.  Qrovtt^  29  Id.  194,  both  dting  the  principal  case. 
Against  threatened  nuisance:  See  Burnley  ▼.  Cook,  66  Am.  Dec  79,  and  notei 
and  in  general,  see  WokoU  ▼.  Mdkkt  66  Id.  790,  and  the  note  thereto  col- 
lecting other  cases. 

USI  OF  BUILDIVO  AS  HoiTSB  OF  PBUHTtTUTIOH  HAT  BB  EVlODfXD:  See  AOto 

to  Chrmif  r.  AfftHf  82  Am.  Dec  111. 
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[11  H^XXLUtD,  178.] 

AflnoKKBNT  FOB  Bbnbiit  OF  Gbxditobs  IB  VoiD  whoD  it  contains  A 

giving  the  trustee  power  to  dispose  of  the  property  assigned  '*  gradnaUy, 
in  the  manner  and  on  the  terms  in  which,  in  course  of  their  business,  tho 
assignors  have  sold  and  disposed  of  their  merchandise;**  sooh  a  daiise 
being  an  unreasonable  limitation  of  the  trustee's  powers. 

AflnONMBNT  FOB  BbNBFIT  OF  CbEDITOBS  VoII>  ox  its  FA0B  18  HOT  AlDBD 

BT  Pabol  Pboof  that  the  clause  therein  rendering  it  void  was  inserted 

at  the  suggestion  of  the  assignee,  and  was  deseed  to  and  did  operate 

to  the  advantage  of  the  creditors. 
Ikbtbumbnt  Voin  in  Law  oanbot  bb  Made  Good  bt  Atkbhkbt,  ob 

Pboof  or  Bxtrahbous   Facts,  when  the  matter  rendering  it  void 

appears  in  the  deed  itself. 
Tbubtbb  fob  BsincnT  of  Cbbditobs  mat  KyBBimsB  Soun>  DnoBKnov  ni 

Disposura  of  Dbbtob's  Pbopbbtt,  and  need  not  always  sell  immediately 

and  for  cash. 
DaaonoN  of  Coubt  ufon  Effbot  of  TBsinioinr  nr  Oausb  hat  Alwatb 

BB  AsKBD  BT  Pabtt,  Without  resenring  objeoUaDS  as  to  its  admisri^ 

bility  or  effect  at  the  time  of  its  introductioD. 
FnroiHos  of  Fact  must  bb  Left  to  Jubt,  except  where  the  eaase  Is  tried 

upon  admissions  at  the  bar;  and  while  the  jury  may  discredit  testioiony, 

they  cannot  find  contrary  to  the  admissions  of  the  parties. 
fypsBUonoir  Absumibo  Bkistbnob  of  Fact  Admitibd  at  Tbial  is  hoi 

BBBoiTBons,  where  the  admission  Is  made  for  the  benefit  of  a  party » and 

Is  of  a  faot  without  the  existence  of  which  he  ooiild  not»  in  any  erwlb 


DecL  1857.]    Inloes  v.  Amkktcan  Exchange  Bank.       191 

ATTAOHacBirF  on  a  judgment,  by  the  appellee  against  the  prop* 
erty  and  credita  of  Tumbull  &  Co. ,  in  the  hands  of  the  appellant, 
as  garnishee,  who  appeared  and  pleaded  nulla  bona,  and  relied 
for  a  defense  on  a  deed  of  tmst  for  the  benefit  of  creditors, 
executed  by  Tumboll  &  Co.,  in  1851,  which  purported  to  be 
executed  by  them  as  a  partnership  and  of  partnership  effects, 
and  declared  that  as  a  part  of  the  trust  thereby  imposed  on  the 
appellant  as  trustee  he  should  sell  the  property  therelyy  con* 
Teyed  to  him  as  in  his  discretion  might  seem  advantageous,  and 
contained  this  proyision:  **  It  being  understood  that  said  prop- 
erty may  be  graduaUy  sold  in  the  manner  and  on  the  terms  in 
which,  in  course  of  their  business,  said  Tumbull  &  Co. 
baTe  sold  and  disposed  of  their  merchandise.^'  This  was  the 
eeoond  trial  of  this  case,  a  procedendo  haying  been  awarded  by 
ibis  court  on  a  former  appeal,  as  reported  in  7  Md.  98. 
The  record  contains  an  admission  by  the  parties  of  the  execu- 
tion of  the  deed  of  trust,  and  the  proof  shows  that  Tumbull  & 
Co.  were  engaged  in  buying  and  selling  carpets  and  oil-cloths» 
both  at  wholesale  and  retail.  At  the  trial  the  appellant  offered 
parol  evidence,  subject  to  all  objections  as  to  its  admissibility 
and  effect,  to  the  effect  that  the  provision  above  stated  vras  in- 
serted on  his  advice,  and  that  it  vras  designed  to  and  did  enable 
him  to  obtain  better  prices  for  the  goods,  and  vras  of  great  ad- 
vantage to  the  creditors.  At  the  request  of  the  plaintiff  the 
court  iustructed  the  jury  that  the  deed  of  trust  vras  void.  The 
garnishee  appealed. 

Charles  F.  Mayer  and  John  Ndrnm^  for  the  appellant. 
WUUam  Schley^  for  the  appellees. 

^y  Court,  TuoK,  J.  When  this  deed  vras  before  the  oourl 
on  flie  former  appeal — American  Htchange  Sank  v.  Moe$t  7  Md. 
880 — ^it  vras  declared  void  in  law,  for  matter  apparent  on  its 
face;  and  the  cause  was  sent  back  under  a  procedendo.  At  the 
second  trial  the  defendant,  now  appellant,  offered  evidence  that 
the  clause,  in  reference  to  which  this  court  had  expressed  its 
opinion,  was  inserted  for  the  benefit  of  the  creditors  in  order  to 
prevent  loss,  and  that  sales  at  auction  would  have  produced  less 
than  was  realized  from  the  gradual  sales  in  the  usual  way  of 
carrying  on  the  business  of  the  grantors — the  object  being^to 
remove  the  objection  made  by  the  court  to  that  clause  of  ^e 
instrument.  But  notwithstanding  this  proof,  the  court  granted 
a  prayer  of  the  plaintiff,  that  **  the  deed  is  void  in  law,''  from 
whieh  ruling  the  defendant  appealed;  and  the  question  pre- 
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eented  by  this  state  of  the  case  is»  whether  the  parol  proof  war- 
ranted a  different  decision  on  that  prayer. 

We  understand  from  the  argument  that  this  endence  was 
offered  under  the  impression  that  the  court,  on  the  former  ap» 
peal»  declared  the  deed  to  be  void  because  there  was  nothing 
to  show  that  this  provision  was  designed   to  operate,  and 
did  operate,  for  the  advantage  of  the  creditors,  and  it  ia  now 
insisted  that,  such  evidence  being  in  the  record,  the  deed 
should  be  pronounced  valid.    That  opinion,  when  considered 
with  reference  to  the  cases  in  this  court  upon  the  subject  of 
these  trust  deeds,  and  referred  to  by  the  judge,  does  not  admit 
of  the  interpretation  now  placed  upon  it    That  the  passage 
relied  upon  by  the  appellant's  counsel,  considered  alone,  may 
sustain  his  view,  might  be  conceded  without  placing  that  adjn« 
dication  in  conflict  with  previous  decisions.  This  may  be  the  case 
with  many  opinions,  if  portions  are  separated  from  the  context, 
and  considered  apart  from  the  reasoning  of  the  whole,  and  the 
principle  of  the  cases  referred  to.    In  using  the  words  **  as  this 
case  at  present  stands,''  the  court  must  be  understood  as  having 
reference  to  the  validity  of  the  transaction  upon  the  deed  alone, 
for  we  take  it  to  be  well  settled  that  an  instrument  void  in  law, 
for  matter  appearing  in  the  deed  itself,  cannot  be  made  good 
by  averment;  and  so  we  had  decided  in  Oreen  v.  IVMer,  8  Hd. 
11.    It  was  contended  that  the  question  of  fraud  should  have 
been  left  to  the  jury,  upon  all  the  circumstances  attending  the 
transaction;  but  we  answered  (page  40):  **  There  is  nothing  for 
the  jury  to  pass  npon,  when  the  court  can  see  that  the  instru- 
ment is  fraudulent  on  its  face.    We  are  to  look  to  the  character 
with  which  the  law  stamps  the  deed,  without  reference  to  ex- 
trinsic facts  as  to  motive.    If  the  law  imputes  to  the  grantor  a 
design  in  making  the  deed,  no  evidence  of  intention  can  change 
the  presumption.    If  the  law  declares  such  deeds  to  be  void,  it 
is  no  matter  how  the  question  of  fraud  in  fact  may  stand."  And 
in  Sangston  v.  OaUher,  Id.  40,  where  it  did  not  appear  by  the 
deed  tiiat  the  grantor,  though  requiring  releases  from  his  cred- 
itors, had  conveyed  all  his  property,  and  it  was  urged  that  he 
might  have  had  other  property  to  pay  creditors,  not  provided 
for  by  the  trust,  we  said:  "  This  view  of  the  case  cannot  change 
ihe  character  which  the  law  gives  to  this  assignment." 

So,  since  this  case  was  decided,  we  have  held  the  doctrine  in 
Malcolm  v.  Hodgea,  8  Md.  418,  that  the  validity  of  such  deeds 
must  be  determined  without  regard  to  the  surrounding  dreum- 
stances,  which  in  that  instance  were  that  a  large  majority  of 
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the  creditora  had  examined  the  a£EiEdxB  of  the  debtor,  and  oon« 
eluded,  ananimonslyy  that  it  would  be  for  the  advantage  of  all 
the  creditors  that  an  assignment  should  be  made,  and  the  deed 
in  question  was  executed  accordingly;  and  in  reference  to  the 
aigument  of  counsel,  that  the  grantors  had  deriyed  no  benefit 
from  the  reservation  bj  resulting  trust,  and  that  the  creditors 
were  not  injured  by  that  feature  of  the  deed,  as  there  was  no  sur- 
plus, it  was  said:  '*  We  cannot  look  outside  the  assignment  to 
ascertain  whether  there  will  be  a  surplus  or  not.  That  would 
make  the  efficacy  of  the  instrument  depend  on  extrinsic  circum- 
fltftQces,  when  the  law  requires  that  its  intent  shall  be  gathered 
from  its  face.'*  Interpreting  that  part  of  the  opinion,  therefore,  by 
the  application  of  these  principles,  which  are  the  settled  law  of 
tins  court,  we  think  that  the  only  legal  deduction  from  the  words 
now  relied  upon  by  the  appellant's  counsel  is  that  the  circum- 
stances there  mentioned,  which  might  sanction  such  a  deed, 
where  the  grantors  were  manufacturers,  and  the  power  given 
was  to  work  up  unmanufactured  materials,  should  appear  on 
the  face  of  the  deed,  in  order  that  the  court  might  determine, 
as  a  question  of  law,  looking  to  the  deed  alone,  whether  it  was 
Ttdid  or  void.  It  is  not  said,  nor  did  we  mean  to  intimate,  that 
the  nature  of  the  trade  or  business,  and  the  effect  of  carrying  it 
on,  or  of  selling  in  one  way  or  another,  could  be  shown  by  parol, 
so  as  to  give  effect  to  an  instrument  which,  in  the  conclusion  of 
the  opinion,  we  declared  to  be  void  upon  its  face,  that  the  court 
ought  so  to  have  pronounced  it,  and  that  there  was  nothing  left 
for  the  jury  to  find* 

Besides,  we  were  remarking  upon  the  case  in  Janes  t.  IFMI- 
hread,  5  Eng.  L.  &  Eq.  431,  and  its  appositeness  was  placed 
upon  the  hypothesis  of  the  Messrs,  Tumbull  being  manufacturers 
of  oil-doths,  carpets,  and  the  like,  which  they  have  not  shown 
themselTes  to  be,  even  conceding  that  such  evidence  could  aid 
the  deed. 

It  does  not  follow,  from  the  views  we  have  expressed  in  refer- 
ence to  provisions  of  this  kind,  that  sales  must  be  always  made 
immediately  and  for  cash,  whether  the  interests  of  creditors  will 
be  affected  or  not.  The  trustee  may  be  left  to  the  exercise  of  a 
sound  discretion,  but  the  assignment  must  not  confine  him  by 
mueasonaUe  provisions.  Trustees  are  sometimes  selected  by 
a  portion  of  the  creditors;  sometimes,  if  not  generally,  by  the 
debtor  and  a  few  who  are  to  be  preferred;  and  often  most  of 
the  creditors  are  informed  of  the  transfer  when  it  is  too  late  to 
protect  themselves  by  any  other  means  than  attacking  the  deed. 
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If  these  assignments  are  fairly  and  bonafide  made,  the  creditors, 
if  consulted  by  the  trustee,  will  know  best  how  the  trust  should 
be  conducted,  and  if  sales  in  any  particular  manner  will  yield 
larger  results,  they  will  have  the  best  reason  for  assenting  to 
that  mode.  Thus  the  creditors  can  prescribe  a  law  for  the 
guidance  of  the  trustee  which  will  fully  protect  him,  and  may 
accomplish  for  them  what,  under  the  terms  of  the  deed,  he  may 
not  be  able  to  effect.  And  where  the  trustee  is  apprehensive  of 
difficulty,  or  for  any  reason  desires  protection  in  the  perform- 
ance of  his  duties,  he  may  iuToke  the  jurisdiction  of  a  court  of 
equity,  and  proceed  under  its  direction. 

This  CTidence  was  offered,  **  subject  to  all  objections  as  to  its 
admissibleness  and  effect.''  A  party  may  always,  even  without 
this  qualification,  ask  the  direction  of  the  court  upon  the  effect 
of  testimony  in  a  cause.  Here  the  right  was  expressly  reseired: 
White/ord  ▼.  Burckmyer,  1  Gill,  128  [89  Am.  Dec.  640].  The 
prayer  conceded  the  truth  of  the  defendant's  evidence,  and  the 
court,  by  sustaining  it,  in  effect  declared  that  the  provisions  of 
the  deed  could  not  be  made  operative  by  the  parol  proof. 

It  is  also  contended  that  tiie  factum  of  the  deed  was  assumed 
by  the  prayer.  It  is  well  settled  that  even  where  the  proof  is 
all  on  one  side  the  finding  of  the  facts  must  be  left  to  the  jury; 
but  this  is  not  necessary  where  the  case  is  tried  upon  admissions 
at  the  bar.  The  jury  may  discredit  the  testimony,  but  they 
cannot  find  contrary  to  the  agreement  of  the  parties:  Armstrong 
V.  Ri8ieau*8  Lessee,  5  Md.  256  [59  Am.  Dec.  115].  Here  the  ad- 
mission was  for  the  appellant's  benefit.  His  defense  was  title 
under  the  assignment,  of  which  there  was  no  evidence.  It  was 
admitted  at  both  trials,  and  without  reliance  by  defendant  on 
this  concession  of  the  plaintiff,  there  was  no  impediment  to  his 
recovery. 

This  deed  conveys  partnership  property  only,  and  the  evidence 
shows  that  it  embraced  all  of  that  description.  There  is  nothing 
to  show  there  was  any  other.  The  case  differs  from  SangsUm 
V.  Oaither,  8  Md.  40,  and  Malcolm  v.  Hodges,  8  Id.  418,  in  this, 
that  here  the  deed  does  not  stipulate  for  releases.  As  this 
feature  of  the  case  was  not  presented  at  either  appeal,  we  decline 
expressing  any  opinion  on  the  points  it  may  involve;  and  advert 
to  it  now  that  this  decision  may  not  be  considered  a  precedent 
in  support  of  a  like  deed  if  this  objection  should  be  raised  here- 
after. 

Judgment  affirmed. 
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AssaomusT  won  BxinnT  ot  Crkditobs  Givnio  DiacBXTiovABT  Powra 
lo  THuans  to  Sill  on  Cbbdit  is  Void:  Hqfman  ▼.  MaeiaU^  64  Am. 
Dee.  637,  and  caue  cited  in  note  thereto  at  page  648;  Jones  y.  Sffer,  62  Md. 
216;  Smamer  ▼.  JJtdba,  2  Black,  534;  both  of  the  latter  caaee  cite  the  princi- 
pal case. 

Fraudituent  Gha&actkb  of  AssiGNifxirT  IS  QoisnoK  of  Law,  deter* 
■ained  from  the  face  of  the  instmment  itself:  Wkedhet  ▼.  Stewart,  40  Md 
424;  /Mbs  ▼.  Fleming^  13  Id.  309,  both  citing  the  principal  caae 

JuBT  GAKNOT  FiND  Ck)NTRAST  TO  ADMISSIONS  AT  Bab:  Bimey  ▼.  New 
York  etc  Tekgraph  Co.,  18  Md.  355;  Crau/ord  y.  BeaU,  21  Id.  236;  and 
where  a  party,  by  his  own  admiBsions  or  proof,  shows  facts,  and  the  coart  is 
asked  to  make  a  ruling  on  them  against  him,  it  may  assome  the  facts  to  be 
tiiie,  and  the  jury  cannot  find  contrary  thereto:  FToten's  Letaee  ▼.  Miggin, 
i9  Id.  562^  both  dting  the  principal  case. 


Holland  v.  Mayob  eto.  of  Baltdiobe. 

[11  lUBYi.Ain>,  180.] 

Tbhaht  fob  KcrxTT-NiNB  Ybabs,  ob  fob  Kinett-mikb  Ykabs  Bsmewa- 

BLB  FOBITEB,  AND  NOT  OwNSB  OF  FjBS,  18  TO  RiOOMMEND  PAVINO  of 

nnpayed  street  in  the  city  of  Baltimore,  under  the  Maryland  acts  of 

1707,  c  64,  and  1817,  c.  148,  construed  with  reference  to  the  act  of  1833, 

a  40,  he  being  the  ''owner "or  ''proprietor" within  the  meaning  of 

those  acts. 
Bqunrr  will  Intxbfbbb  to  Pbxvbnt  Multifuoitt  of  Suits,  ob  Pbkvent 

TiTLB  FBOM  bbino  Cloudsd,  by  a  claim  which  cannot  be  enforced 

either  at  law  or  in  equity. 
Bqvity  will  Bnjoin  Sale  of  Land  fob  Patmbnt  fob  Paying  Stbkst, 

where  the  assent  of  the  owners  of  a  majority  of  feet  fronting  on  the 

street  was  not  obtained,  as  required  by  law. 

Bill  for  an  injunotion.  The  facts  are  fully  stated  in  the 
opiBion. 

Bernard  Carter  and  J.  M,  Campbell^  for  the  appellants. 
E,  WyaU  Blanchard^  lot  the  appellees. 

By  Courty  Lb  Gbahd,  0.  J.  This  is  an  appeal  from  an  order 
of  the  circuit  court  for  Baltimore  city  dissolving  an  injunction. 
The  case  may  be  thus  stated:  The  appellant,  at  the  time  of  the 
institution  of  proceedings,  was  the  owner  of  a  lot  of  ground  on 
the  east  side  of  HoUins  street,  in  the  city  of  Baltimore.  That 
street  was  paved,  and  a  portion  of  the  expense  incurred  was 
assessed  against  the  appellant,  who  refusing  to  pay  it,  a  dis- 
tress was  levied  in  the  name  of  the  mayor  and  city  council  of 
Baltimore  on  the  property  found  on  tlie  premises.  The  an- 
pellant  sued  out  a  writ  of  replevin,  and  subsequently  filed  the 
bill  in  ibis  case  to  restrain  the  further  proceedings  of  the  ap« 
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pellees  to  collect  the  amount  alleged  to  be  due  by  him  for  the 
paving  in  front  of  his  lot.  There  is  no  question  in  regard  to 
the  fact  of  the  paving  having  been  done,  nor  is  there  any  as  to 
the  ownership  by  the  appellant  of  the  lot  for  the  paving  in 
front  of  which  he  has  been  sought  to  be  charged.  These  facta 
are  conceded.  Without  stating  circumstances  which  were 
relied  upon  in  the  argument,  but  which,  in  our  opinion,  have 
nothing  to  do  with  the  decision  of  this  case,  we  will  advert  to 
the  grounds  on  which  rests  the  equity  set  up  in  the  bill.  They 
are  these:  Holland  and  Cassard,  owners  of  lots  bounding  on 
the  street,  did  not  sign  a  recommendation  to  the  city  commis* 
sioner  of  the  dty  of  Baltimore,  asking  that  the  street  might  be 
paved.  General  George  H.  Steuart  signed,  with  others,  a  recom- 
mendation that  the  street  be  paved,  and  signed  as  the  owner 
of  one  hundred  and  ninety-five  feet  fronting  on  the  street, 
when  it  is  conceded  by  the  admissions  of  counsel,  and  estab- 
lished by  the  proof  in  Uie  case,  that,  with  the  exception  of  ninety 
feet,  he  was  not  the  absolute  owner  of  any  of  the  lots  for  the 
paving  in  front  of  which  he  signed,  he  having  leased  one  hun* 
dred  and  five  feet  of  them  for  terms  of  ninety-nine  years,  renew- 
able forever.  If  he  had  no  right  to  represent  the  one  hundred 
lind  five  feet  which  had  been  leased,  then  there  was  not  a 
majority  of  the  feet  fronting  on  the  street  recommended  to  be 
paved  by  those  who  had  the  right  or  authority  to  do  so,  and,  as 
matter  of  necessary  consequence,  the  city  authorities  had  no 
power  to  direct  the  paving  of  the  street.  It  is  a  matter  of  mathe* 
matical  ascertainment  how  many  feet  there  are  bounding  on 
a  street  within  a  given  distance,  and  in  this  case  it  is  not  only 
shown  by  the  enumeration  of  the  feet  of  the  several  lots  front> 
ing  on  the  street,  but  admitted,  that  if  General  Steuart  had  not 
the  right  to  represent  the  one  hundred  and  five  feet  leased  for 
ninety-nine  years,  there  were  not  a  majority  of  the  feet  repre- 
sented  by  those  who  alone  had  the  right  to  do  so. 

By  the  act  of  1833,  c.  40,  sec.  1,  the  mayor  and  dty 
council  of  Baltimore,  on  the  recommendation  of  the  owners  of 
two  thirds  of  the  feet  fronting  on  any  street,  were  empowered 
to  order  that  it  be  repaved;  and  by  the  third  section  of  the  same 
act  it  is  provided  "  that  a  tenant  for  ninety-nine  years,  or  for 
ninety-nine  years,  renewable  forever,  and  the  executors  or  ad- 
ministrators of  such  tenant,  shall  be  deemed  and  taken  as  an 
owner,  within  the  meaning  of  this  act."  By  the  act  of  1840» 
c.  63,  it  is  enacted  that  the  mayor  and  city  council  should  have 
full  power  and  authority  to  provide,  by  ordinance  or  otherwise* 
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for  ihe  prompt  collectioa  of  taxes  due  the  oity,  and  to  that  end 
to  sell  real  as  well  as  personal  property. 

It  mil  be  perceived  that  by  the  language  of  the  act  of  1838 
the  authority  confened  in  words  is  only  U>  repave.  But  by  the 
ordinance  of  the  mayor  and  city  council  of  Baltimore,  of  Hay 
20y  1850,  it  is  provided  that  wheneyer  the  oiiy  commissioner 
shall  reoeiTe  an  application  in  writing  for  paving  to  be  done  in 
any  unpaved  street,  or  any  part  of  such  street,  from  the  pro- 
prietors of  the  majority  of  the  feet  of  ground  binding  and  front* 
ing  on  such  street,  or  the  part  thereof  to  be  paved,  it  shall  be 
the  duty  of  such  commissioner,  etc. 

Although  the  authority  of  the  corporation  to  pave  an  unpaved 
street  is  not  derived  from  the  act  of  1888,  but  conferred  by 
those  of  1797,  c.  64,  and  1817,  c.  148,  yet  in  the  construction  of 
the  two  earlier  acts  that  of  1833  ought  to  be  adverted  to  as 
being  in  pari  materia;  and  the  definition  of  the  word  **  owner,'*' 
occurring  therein,  should  be  taken  as  the  correct  one,  as  appli* 
cable  to  it,  or  its  synonym, ''  proprietor,"  when  either  appears 
in  the  other  acts  in  relation  to  paving. 

It  was  conceded  at  the  bar  that  a  majority  of  the  feet  must  be 
represented  to  give  the  authority.  In  this  case,  if  General 
Steuart  had  not  the  authority  to  speak  for  one  hundred  and 
ninety-five  feet,  as  he  did,  then  there  was  no  power  in  the  cor-^ 
poration  or  its  commissioner  to  direct  the  paving  alluded  to  in 
the  proceedings;  and  that  he  had  no  such  authority  is  manifest 
from  the  language  of  the  act  of  1833,  which,  in  express  terms» 
designates  the  lessee  for  ninety-nine  years,  or  for  ninety-nine 
years,  renewable  forever,  as  the  ''owner."  General  Steuart 
could  only  act  to  the  extent  of  the  ninety  feet  in  which  he  re» 
tained  an  absolute  fee-simple. 

This  being  so,  the  only  remaining  inquiry  is.  Will  equity  re* 
Heve  in  such  a  case  against  an  attempt  to  enforce  payment  by  a 
sale  where  no  debt  is  due?  We  entertain  no  doubt  on  the  ques- 
tion. There  are  several  principles  recognized  in  courts  of  equity 
which  cover  the  case,  among  which  is,  that  (where  ample  and 
perfect  justice  can  be  done)  equity  will  interfere  to  prevent 
multiplicity  of  suits;  and  again,  that  equity  will  not  allow  a 
title  otherwise  clear,  to  be  clouded  by  a  claim  which  cannot  be 
enforced  either  in  law  or  equity.  These  are  principles  of  oni- 
versal  application.  The  idea  that  a  party  ought  to  stand  by  and 
see  his  property  illegally  exposed  to  public  sale,  and  then  force 
the  purchaser  to  bring  his  ejectment  to  gain  possession,  or  to 
tiy  his  title,  seems  to  be  sustained  by  no  good  authority.    Such 
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a  dooirine  would  not  only  encourage  oircuiiy  of  action  and  mul- 
tiplicity of  suits,  but  render  the  title  of  the  real  owner  compara- 
tivelj  valueless,  while  the  suits  at  law  should  be  pending.  We 
have  shown  that  there  is  not  the  slightest  claim,  under  the  acts 
of  assembly  and  ordinances  of  the  city  of  Baltimore,  against  the 
property  of  the  appellant  for  the  paving  done  in  front  of  his 
lot,  and  it  would  be  strange  indeed  if  a  court  of  equity  had 
no  right  to  interpose,  in  his  behalf,  to  save  him  from  an  annoy- 
ing, protracted,  and  expensive  litigation  in  the  courts  of  law. 
But  such  is  not  the  law,  and  the  following,  without  referring  to 
others,  are  authorities  abundantly  clear  on  the  point:  McCann 
V.  Taylor,  10  Md.  418;  2  Story's  Eq.  Jur.,  sec.  965.  The  case  of 
DoUm  V.  Mayor  and  City  GouncU  of  BaUimare,  4t  Gill',  402,  rec- 
ognized, substantially,  the  jurisdiction  of  equity  in  a  case  similar 
to  the  present. 

We  shall  reverse  the  order  of  the  circuit  court  dissolving  the 
injunction,  and  pass  one  making  it  perpetual. 

Order  reversed,  and  injunction  made  perpetual. 


iN^rmonoxs  to  Restbain  Collection  or  Taxes  and  Assehhiients.— No 
other  branch  of  the  law  of  injonctionB  presents  a  greater  want  of  harmony 
among  the  decisions  than  that  concerning  the  restraining  of  taxation  and 
assessments.  Goorts  of  equity  on  the  one  side,  looking  at  the  grave  conse- 
quences of  embarrassing  the  operations  of  the  government  by  stopping  its 
rerenno,  prefer,  in  most  cases,  to  leave  a  party  to  his  remedies  at  law. 
**  How,"  SAys  Benning,  J.,  in  £lve  v.  State,  21  Ga.  60,  ''ooold  a  government 
calmlato  with  any  certainty  upon  the  revenues,  if  the  collection  of  the  taxes 
was  subject  to  be  arrested  in  every  instance  in  which  a  tax-payer  or  tax 
coUector  could  make  out  prima  facie  a  technical  case  for  arrestiog  such  col- 
lection 7  Far  bettor  is  it  ....  to  let  the  individual  pay  to  the  government 
what  it  demands  of  him,  at  the  time  of  the  demand,  as  he  will  be  certain  of 
getting  it  back  with  interest,  after  more  or  less  delay,  if  it  is  not  due."  On 
the  other  hand,  other  courts  seem  to  have  been  very  little  influenced  by  policy, 
and  have  more  freely  restrained  collection  of  taxes.  The  cases  are  irrecon- 
cilable, but  still  some  general  principles  are  capable  of  being  deduced. 
Much  of  the  conflict  undoubtedly  arises  from  the  fact  that  courts  are  more 
willing  to  restrain  the  collection  of  municipal  taxes  and  assessments  than 
to  enjoin  the  collection  of  taxes  imposed  by  more  important  political  divis- 
ions. Thus  in  Decker  v.  MeOowan,  59  Id.  805,  it  is  asserted  that,  as  a  gen- 
eral rule,  judicial  interference  with  the  collection  of  state  taxes  is  forbidden; 
while  in  Alexandria  Canal  B.  R.  v.  DitMei  <^  ColutMa,  1  Maokey,  217,  it  is 
suggested  that  the  rule  that  the  mere  illegality  of  a  tax  is  no  ground  of  itseli 
for  the  interposition  of  a  court  of  equity,  but  that  there  must  exist,  in  addi- 
ticm,  special  circumstances  bringing  the  case  under  some  recognized  head  of 
equity  jurisdiction,  applies  only  to  taxes  levied  by  the  sovereign,  and  would 
seem  not  to  be  properly  applicable  to  the  case  of  an  illegal  tax  levied  by  a 
municipal  corporation;  see  also  PamUey  v.  8L  Lome  etc  R,  i?.,  8  IHIL  26. 
Undoubtedly  the  question  of  policy  and  expediency  should  have  some  con- 
sideration, but  it  seems  to  us  that  tiiere  is  danger  of  pushing  it  to  an  extreme. 
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Equitt  will  NOT,  IN  GzxTBBAL,  iNTKBnBB. — ^The  role  is  snatained  by  » 
prepondemice  of  anthority  that  the  ooUectioii  of  taxes  and  aasessments  will 
not  be  enjoined,  unless  some  special  reason  is  shown  for  equitable  interfer- 
ence: Cooley  on  Taxation,  536;  1  High  on  Injonotions,  2d  ed.,  sec  485; 
Dam  r.  CUy  qf  Chicago^  11  WalL  100;  HcamewintU  r.  Oeorgetawn^  15  Id. 
M8:  8taU  Railroad  Tax  Cotes,  02  U.  S.  575;  Alexander  v.  Dennieon,  2  Mo- 
Arthnr,  562;  Harhnen  v.  District  of  Columbia,  I  Id.  121;  CuUing  ▼.  O'dbert, 
6  Blatchf.  250;  Alabama  Gold  L,  Ins.  Co.  ▼.  LoU,  54  Ala.  490;  Myton  Land 
Co,  Y.  Affres,  62  Id.  413;  CUy  CouncU  qf  Monigomery  ▼.  8ayre,  65  Id.  564; 
TaUaesee  Mfg,  Co,  ▼.  Olenn,  50  Id.  480;  Clayton  ▼.  Lafargju,  23  Ark.  137; 
Floyd  ▼.  Oilbreath,  27  Id.  675;  Mwphy  y.  Harrison,  20  Id.  340;  Oliver  T. 
Memphis  etc.  B.  B.,  30  Id.  128;  De  WiU  ▼.  Hays,  2  CaL  463;  S.  C,  56  Am. 
Dec  352;  MhUwm  v.  ZToyt,  2  CaL  500;  8.  C,  56  Am.  Dec  366;  Robinson  y. 
Oaew,  6  Qsl.  273;  Merria  ▼.  Oorham,  Id.  41;  BucknaU  ▼.  Story,  36  Id.  67; 
Savings  and  Loan  Society  ▼.  Anstsn,  46  Id.  415;  HovghUm  y.  ^tutlfi,  47  Id. 
646;  Central  Paeyic  B.  B.  y.  Corcoran,  48  Id.  65;  HoUister  y.  iSAmnan, 
63  Id.  38;  Dodd  y.  CSf^  </  Hartford,  25  Conn.  232;  ^rnoU  y.  Toum  oj 
MiddUton,  30  Id.  401;  Bowhnd  y.  First  /S^cAool  District,  42  Id.  30;  IToter- 
6iiry  Savings  Bank  y.  Lawler^  46  Id.  243;  .FVost  y.  Flkh,  1  Dak.  131; 
Linlra  y.  Mayor  etc.  of  Athens,  53  Ga.  588;  Decker  y.  MeOowan,  50  Id. 
806;  ^eof)^  Mutual  Loan  Association  y.  McOowan,  Id.  811;  FTt/lvr. 
•oit  y.  Walters,  1  Idaho,  564;  Bumes  y.  Mayor  etc.  of  Atchison^  2  Kan. 
454;  ifiswncri  i^teer  etc  B.  B.  v.  Morris,  7  Id.  210,  231;  Fredand  y.  Has^ 
^ngs^  10  Allen,  570;  Brewer  y.  City  of  Springfield,  07  Mass.  152;  Zoiuf  y.  City 
qfCharlestown,  00  Id.  200;  Whiting  y.  ifayor  etc.  qf  Boston,  106  Id.  80;  iTim- 
iKiee^l  y.  (^ty  qf  Charlestown,  Id.  350;  Pittsbury  y.  Humphrey,  26  Mich.  245; 
Scribner  y.  ^Oen,  12  Minn.  148;  Coulsm  y.  //orrw,  43  Miss.  728;  JfeDonaU 
y.  Murphree,  45  Id.  705;  Page  y.  City  o/  ^t.  Lduis,  20  Mo.  136;  i>eaiie  y. 
Todd,  22  Id.  00;  Sayrev,  Tompkins,  23  Id.  443;  State  v.  ParkviUe  etc.  B.  B., 
82  Id.  406;  lirst  Nat.  Bank  y.  MereeUth,  44  Id.  500;  Steines  v.  liunklin  Co., 
48  Id.  167;  McPike  y.  Pew,  Id.  525;  HaUenbeck  y.  JJoAii,  2  Neb.  377;  Bur- 
Ungton  etc  B.  B.  y.  Commissioners  of  Seward  Co.,  10  Id.  211;  Wells  y.  Day- 
Unh  11  Ney.  161;  Bockingham  Savings  Bank  y.  Portsmouth,  52  N.  H.  17; 
Anoiofi  y.  Concord,  56  Id.  375;  Hoagland  v.  Township  of  DeUswart,  17  K.  J. 
Eq.  106;  Liebstdn  y.  ifsyor  etc.  qf  Newark,  24  Id.  200;  Hoboken  Land  etc  Co. 
T.  Mayor  etc.  qf  Hoboken,  31  Id.  461;  Dusenbury  v.  Mayor  etc  qf  Newark,  25 
Id.  205;  Bank  qf  Utica  y.  City  of  Utica,  4  Paige,  300;  8.  C,  27  Am.  Dec  72; 
Wiggin  y.  Mayor  etc.  of  New  York,  0  Paige,  16;  Vtm  Dorm  v.  Mayor  etc  ^f  Nets 
York,  Id.  388;  Heywood  y.  CUy  qfB%ffalo,  14  K.  Y.  534;  Susquehanna  Bank 
y.  Supervisors  qf  Brooms  Co. ,  25  Id.  812;  Marsh  y.  City  qf  Brooklyn,  50  Id.  280; 
lAvingstan  y.  HoUenbeek,  4  Barb.  0;  Fan  Bensselaer  r.  Kidd,  Id.  17;  Messeck 
y.  Supervisors  qf  Columbia  Cc,  50  Id.  100;  T^tcAcr  y.  i>ttsefi6i(ry,  0  How. 
Pr.  32;  Chemical  Bank  v.  Mayor  etc  of  New  York,  12  Id.  476;  8.  C,  1  Abb. 
Pr.  70;  Corwin  y.  Campbell,  45  How.  Pr.  0;  Mann  y.  Board  qf  Education,  53 
Id.  280;  Crevier  v.  Mayor  etc  of  New  York,'l2  Abb.  Pr.,  N.  8.,  340;  ^rood- 
M»  y.  Groom,  64  N.  C.  244;  ^icmet  v.  Crneinnati,  3  Ohio,  73;  8.  C,  17  Am. 
Dec  582;  3fcCoy  y.  ChUicothe,  3  Ohio,  370;  8.  C,  17  Am.  Dec  607;  Meclianics* 
efc  Bank  v.  Debolt,  I  Ohio  8t.  501;  Exchange  Bank  y.  Hines,  3  Id.  1;  Hughes 
y.  Kline,  30  P^  8t.  227;  Wharton  v.  School  Directors,  42  Id.  358;  Oreen  v. 
MwH^ord,  5  R.  I.  472;  Sherman  v.  Leonard,  10  Id.  469;  People*s  Sav.  Bank 
T.  Tripp,  13  Id.  621;  i?e<f  y.  Johnson,  53  Tex.  284;  Blanc  y.  if^er,  50  Id.  80; 
WkUe  Sulphur  Springs  Co.  y.  Bobinson,  3  W.  Va.  542;  Douglass  y.  7V>ion  q/ 
Sanrisvillc  0  Id.  162;  8.  C,  27  Am.  Bep.  548;  Carrothers  y.  Board  qfSduea^ 
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thn,  V6  W,  Va.  527;  OftrMieT. Maiden^  23  Id.  667;  Warden  y.  Supervuon ^ 
Lofayt^  Co,,  U  Wi<.  618;  Kellogg  v.  OMotihy  Id.  623;  MUUmore  ▼.  Supers 
ffisors  qfRock  Co,,  15  Id.  9;  Mnson  v.  ffance,  1  Wy.  270.  That  the  tax  or  ao- 
■easment  is  unfair,  nnjiut,  exoeasiTe,  inequitable,  or  illegal,  merely,  famiahee, 
in  general,  no  groand  for  restraining  its  ooUection,  according  to  these  dedsions. 
Kor  will  equity  interfere  because  of  irregularities,  informalties,  or  errors  in 
the  levy  of  the  tax,  in  the  prooeedings  incident  to  its  collection,  or  in  the 
execution  of  the  power  conferred  upon  the  taxing  officers:  1  High  on  Injunc- 
tions, sec.  486;  Codey  on  Taxation,  540;  Alabama  Gold  lAft  Fns.  Co,  ▼.  LoU^ 
54  Ala.  499;  King  y.  Qwynn,  14  Fla.  32;  Flnnegan  y.  City  qf  Fenuutdina,  15 
Id.  379;  8.  C,  21  Am.  Rep.  292;  Burke  y.  Speer,  59  6a.  353;  Chicago  etc.  R. 
R,  V.  Frary,  22  111.  34;  MeBride  v.  CUy  of  Chicago,  Id.  574;  AferriU  y.  Farris, 
Id.  303;  Munson  y.  Minor,  Id.  594;  CUy  of  Peoria  r,  Kidder,  26  Id.  351; 
Buperviaors  qf  Du  Page  Co,  y.  Jenks,  65  Id.  275,  286;  Chicago  etc  R.  R.  y. 
8ider9,  88  Id.  320;  Traders*  Ins.  Co,  y.  Farwell,  102  Id.  413;  Center  etc  Co, 
V.  Black,  32  Ind.  468;  Jones  y.  Sumner,  27  Id.  510;  City  qf  Delphi  y.  Bowen^ 
61  Id.  29;  Riehetts  y.  Spraher,  77  Id.  371;  MacUot  v.  City  of  Davenport,  17 
Iowa,  379;  Conway  y.  Tourikin,  28  Id.  295;  loioa  Railroad  Leatd  Co.  y.  8ae 
Co,,  39  Id.  124;  loioa  Railroad  Land  Co,  y.  Carroll  Co,,  Id.  151;  Cedar  Rapids 
etc  R.  R.  Y.  Carroll  Co,,  41  Id.  153;  Sioux  City  etc,  R,  R.  y.  Osceola  Co.,  45  Id. 
168;  Powers  v.  Bowman,  53.  Id.  359;  City  qf  Lawrence  v.  KiUam,  11  Kan.  499; 
Challiss  Y.  ComnUssioners  qf  Atchison  Co.,  15  Id.  49;  Hagaman  y.  Commission- 
ers qf  Cloud  Co.,  19  Id.  394;  Ryan  y.  Commissioners  of  Leavenworth  Co.,  30 
Id.  185;  0*Nealr, Virginia  etc.  Bridge  Co,,  18  Md.  1;  StoddeH Y.Ward,  31 
Id.  562;  Commisdoners  of  Alleghany  Co.  y.  Union  Min.  Co.,  61  Id.  545;  Albany 
etc,  Min,  Co,  Y.  Auditor-Oeneral,  37  Mich.  391;  Burt  y.  Wadsworth,  89  Id.  126; 
Hallenbeck  y.  IJahn,  2  Neb.  377;  Burlington  etc,  R.  R,  y.  ComnUssioners  qf 
Saline  Co.,  12  Id.  396;  May&f  etc,  qf  Brooklyn  y.  Meserole,  26  Wend.  132;  Van 
Doren  v.  Mayor  etc  of  New  York,  9  Paige,  388;  Mooers  ▼.  Smedley,  6  Johns. 
Ch.  28;  Le  Roy  y.  Mayor  etc  qf  New  York,  4  Id.  352;  Heywood  y.  City  of 
Buffalo,  14  N.  Y.  534;  Van  Rensselaer  v.  Kidd,  4  Barb.  17;  TruesdeWs  Ap- 
peal, 58  Pa.  St.  148;  Harrison  y.  Vines,  46  Tex.  15;  George  y.  Dean,  47  Id. 
73;  Labadie  v.  Dean,  Id.  90;  Mills  y.  Oleason,  1 1  Wis.  470;  Dean  r.  Oleason^ 
16  Id.  1;  Hersey  y.  Supervisors  of  Milwaukee  Co.,  Id.  185;  Bond  v.  OtyqfKe- 
nosha,  17  Id.  293;  MilU  y.  Johnson,  617;  We^  y.  Ballard,  32  Id.  168;  Kaehler 
Y.  Dobberphul,  56  Id.  480;  Muscatine  y.  Mississippi  etc  R.  R.,  1  Dill.  536; 
Union  Pacific  R.  R.  y.  Lincoln  Co.,  2  Id.  279. 

An  indiYidual  has  no  right  as  a  tax-payer,  either  in  his  own  name  or  on  be- 
half of  himself  and  other  tax-payers,  to  file  a  bill  to  enjoin  proceedings  in 
advance  of  the  actual  levy  of  the  tax:  Miller  y.  Orandy,  13  Mich.  540;  and 
a  suit  to  restrain  the  imposition  of  a  tax  which  will  be  a  lien  upon  the  plain- 
tiff's lands  and  a  cloud  upon  his  title  cannot  be  sustained,  where  it  does  net 
appear  that  any  one  has  sued  the  plaintiff  or  threatened  to  sue  him  in  respect 
to  the  tax:  Magee  y.  Cutter,  43  Barb.  239.  A  general  assessment  of  taxes 
for  county  purposes  cannot  be  enjoined  on  the  ground  that  the  commiasionen 
sontemplate  an  unlawful  use  of  the  funds  when  collected:  Commissioners  qf 
Madison  County  y.  Brown,  28  Ind.  128;  nor  will  an  injunction  lie  to  prevent 
the  collection  of  a  tax  legally  assessed,  upon  the  ground  that  its  collection  had 
not  been  ordered  for  the  purpose  of  appropriating  the  same  to  the  object  for 
w  hich  it  was  assesseJ:  Wilson  v.  Commissioners  qf  Hamilton  County,  68  Id.  507. 

Grounds  for  Equitable  Intsrvkrengs.— While  the  foregoing  doctrine 
is  well  establiahed,  the  rule  is  also  maintained  that  equity  will  enjoin  the  col- 
lection of  a  tax  or  assessment  where  a  cloud  on  title  would  be  created,  a  mnl- 


Dec  1857.]    Holland  m  Matob  irrc.  of  Baltimobb.       201 

liplieitj  of  floitB  is  ftpprebeDded,  irreparable  injury  likely  to  be  prodnoed,  oi 
■ome  other  special  gnrand  for  equitable  interference  shown,  where  the  legal 
remedies  would  be  inadequate:  Cooley  on  Taxation,  542;  1  High  on  Injunc- 
tions, sees.  624  et  seq.;  2  Dillon  Mun.  Corp.,  sec  023;  Floyd  v,  OUbrecUk^ 
27  Ark.  675;  Oreedup  ▼.  Franklin  County,  30  Id.  101;  Hare  ▼.  Carnally  39 
Id.  196;  WaUn  Peiree  Oil  Co.  ▼.  CUy  of  Little  Rock,  Id.  412;  Palmer  ▼. 
Baling,  8  OaL  384,  888;  Fremoni  v.  Boling.  11  Id.  380;  Burr  v.  Hunt,  18  Id. 
a03;  Seeley  ▼.  Town  ^  WettpoH,  47  Conn.  294;  8.  C,  36  Am.  Bep.  70;  Oould 
Y.  Mayor  etc.  qf  Atlanta,  55  Ga.  678;  Wright  ▼.  Southujeetem  R.  R,,  64  Id. 
783;  Soutliweetem  R.  R,  ▼.  Wright,  68  Id.  311;  Stebbins  v.  Challies,  15  Kan.  55; 
liinneeota  lanaeed  Oil  Co,  ▼.  Palmer,  20  Minn.  468;  Bewail  v.  City  of  St,  Paul, 
Id.  511;  MayaU  ▼.  CUy  of  St.  Paul,  30  Id.  294;  Armstrong  t.  CUy  of  St.  Paul, 
Id.  299;  Palmer  r.  Rich,  12  llich.  414;  Scqfield  v.  City  of  Lansing,  17  Id.  437; 
Kinyoa  y.  Duckent,  21  Id.  498;  Folkerte  v.  Power,  42  Id.  283;  Simpkine  y. 
Ward,  45  Id.  559;  Riekardmm  y.  i9eo<<,  47  Miss.  236;  Meehanies*  Bank  v. 
Ci^  qfKanaae,  73  Mo.  555;  fibiilA  Platte  Land  Co.  y.  CommiMumerf  ofBuf- 
fodo  County,  7  Neb.  253;  Earl  y.  2>tifiiw,  13  Id.  234;  Burlington  etc  R.  R.  r. 
Clay  County,  Id.  367;  Brooks  y.  HouHaud,  58  N.  H.  98;  ifbma  (7ana/  etc.  Co. 
Y.  J/ayor  ete.  of  Jersey  CUy,  12  N.  J.  Eq.  227;  Hatch  y.  CUy  </  Buffalo, 
38  N.  Y.  276;  2remp20  Orcoe  Semsnary  y.  CVtimer,  26  Hun,  809;  London^  y. 
C%^  q/*  WilnAngton,  78  N.  C.  109;  Culbertson  v.  CUy  of  Cincinnati,  16  Ohio, 
674;  Miller  y.  Gorman,  38  Pa.  St.  309;  5A<rma»  y.  Benford,  10  B.  I.  559; 
Biasing  y.  CUy  <^  Galveston,  42  Tex.  641;  Ceorge  y.  Dean,  47  Id.  73;  Dean 
Y.  CUy  </  Madison,  9  Wis.  402;  I>elaplaine  y.  C«^  q^  Madison,  Id.  409; 
KnowUon  y.  Supervisors  <^  Rock  Co.,  Id.  410;  /*08<€r  y.  Ci^^  o/  iTenosAa,  12 
Id.  616;  /enittiu  y.  Supervisors  qf  Rock  Co.,  15  Id.  11;  MUcheU  y.  Ct/y  q/* 
MilwauJoee,  18  Id.  92;  Oane  y.  Ct^  qfJanesvUle,  20  Id.  305;  Jtuid  y.  Town 
qf  Fox  Lake,  28  Id.  583;  Marsh  y.  Supervisors  of  Clark  Co.,  42  Id.  502; 
ScheUler  y.  Ci^  <ifFort  Howard,  43  Id.  48;  Roe  y.  Lincoln  Co.,  56  Id.  66; 
Union  Pacific  Ry  y.  DonneOan,  2  Wy.  459;  FooU  y.  Zincl;,  5  McLean,  616; 
Albany  CUy  NaL  Bank  y.  Maker,  20  Blatchf .  341 ;  Pamdey  y.  S^.  LotM  etc.  R. 
R.,  3  DilL  13;  Bailey  y.  Atlantic  etc.  R.  R.,  Id.  22;  First  Nat.  Bank  v.  Douglas 
Co.,  Id.  298;  Union  Pacific  R.  R.  y.  McShane,  Id.  303;  Louisville  etc.  R.  R.  v. 
Oaines,  2  Flipp.  621;  CouUon  v.  CUy  of  Portland,  Deady,  481;  Dundee  Mort- 
gage etc.  Co.  Y.  School  District,  19  Fed.  Bep.  359;  the  principal  case  is  cited  and 
approved  on  this  point  in  Bouldin  y.  Mayor  etc.  of  BaUimore,  15  Md.  18,  10; 
Mayor  etc  of  BaUimore  y.  Porter,  18  Id.  284,  302;  Mayor  etc.  of  Baltimore 
Y.  Bouldin,  23  Id.  368;  Steuart  y.  Meyer,  54  Id.  454,  468.  A  cloud  is  cast 
apon  title,  within  the  meaning  of  the  rule,  whfere  the  illegality  or  defect  does 
not  appear  upon  the  &ioe  of  the  record,  but  must  be  shown  by  extrinsic  evi- 
dence; and  also  where,  although  the  illegality  or  defect  is  apparent,  the 
deed  or  certificate  is  made  by  statute  prima  fade  evidence  of  a  good  title  in 
the  purchaser:  See  3  Pomeroy's  Eq.  Jur.,  sec.  1399,  and  notes;  Cooley  on 
Taxation,  643.  No  cloud  exists  if  the  invalidity  or  defect  is  apparent  upon 
the  face  of  the  reoord.  The  earlier  Connecticut  cases  seem  disposed  to  deny 
the  relief  of  injnnetion,  although  the  illegality  would  not  appear  on  the  face 
of  the  record:  Water^ury  Sav.  Bank  y.  Lawler,  46  Conn.  243;  and  see  Dodd  v. 
OUy  <if  Hartford,  25  Id.  232;  Arnold  v.  Town  q/ Middleton,  39  Id.  401;  Row- 
land Y.  First  School  Diatrkt,  42  Id.  30;  but  a  later  case  abandons  this  ex- 
fcreme  doctrine:  Seeley  y.  Town  of  Westport,  47  Id.  294;  8.  C,  36  Am.  Hep. 
70.  A  bill  to  restrain  the  ooUeotion  of  taxes  on  the  ground  that  they  const!- 
tate  a  ekmd  npon  title  must  set  forth  the  description  of  the  lands  or  it  can* 
MtlMnatained:  Ccmwayr.  Township  Board  qf  WaveHy,  15  Mich.  267. 
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While,  in  general,  equity  will  not  relieve  Against  a  merely  exoeasive  tax. 
If  it  i«  frandalently  made  excessive  its  collection  will  be  enjoined:  MerriU  ▼. 
Humphrey^  24  Mich.  170;  L^erts  v.  Superviwn  of  Calumet  Co.^  21  Wis. 
688;  MUwaukee  Iron  Co.  y.  Hubbard,  29  Id.  51.  So  if  a  bill  to  restrain  the 
ooUeotion  of  a  tax  alleges  that  the  levy  was  made  to  pay  a  judgment  fraudu- 
lently recovered,  this  will  give  the  court  jurisdiction  to  grant  the  relief  prayed 
for:  LeUeh  v.  Wentworth,  71  111.  146;  see  also  the  Illinois  cases  cited  post, 

A  state  cannot  tax  the  bank  of  the  United  States,  and  any  attempt  on  the 
part  of  its  agents  or  officers  to  enforce  the  collection  of  such  tax  against  the 
property  of  the  bank  will  be  restrained:  OAom  v.  U,  8,  Bank,  9  Wheat. 
736;  and  taxation  by  a  state  authority  of  the  capital  stock  of  a  national  bank 
Invested  in  United  States  securities  will  also  be  restrained:  First  Nat.  Bank 
V.  Douglas  Co.,  3  DilL  298. 

Spboial  Dootrinbs  in  Cxbtaik  Statis.— The  courts  of  certain  states 
grant  injunctions  to  restrain  the  collection  of  taxes  and  assessments  with  con- 
siderable freedom.  Thus  in  Illinois  an  injunction  will  be  granted  where  the 
tax  is  illegal,  or  levied  without  authority  of  law,  or  levied  by  persons  not 
authorized  to  levy  it,  or  where  the  property  is  exempt  from  taxation,  or  in 
case  of  fraud,  or  generally  where  the  tax-payer  is  likely  to  suffer  irreparable 
injury:  Toum  of  Ottawa  v.  WaXker,  21  IlL  605;  MeBride  v.  City  of  Chicago, 
22  Id.  574;  Drake  v.  Phillips,  40  Id.  388;  Supervisors  q/*  Du  Page  Co.  v. 
Jenks,  65  Id.  275,  287;  Cleghom  v.  Postlewaite,  43  Id.  428;  Vieley  v.  Thomp* 
son,  44  Id.  9;  Darling  v.  Ounn,  50  Id.  424;  Deming  v.  James,  72  Id.  78;  i/e- 
Conkey  v.  Smith,  73  Id.  313;  Chicago  etc  R.  R.  v.  Cole^  75  Id.  591;  Khnball 
r.  Merehanti^  Sav.  etc  Co.,  89  Id.  611;  Cage  v.  Evans,  90  Id.  569;  Lament  v. 
Singer  eU.  Stone  Co.,  98  Id.  94;  Searing  v.  HeavyMes,  106  Id.  85;  but  not 
otherwise:  Cooib  Co.  v.  Chicago  etc,  R.  R.,25  Id.  465;  Supervisors  qfDu  Page 
Co.  V.  Jenks,  65  Id.  275;  Munson  v.  Miller,  66  Id.  380;  Swinney  v.  Beard,  71 
Id.  27;  Dunham  v.  Miller,  75  Id.  379;  Porter  v.  Roc^ford  etc  R.  R.,  76  Id. 
561;  Village  qf  Nunda  v.  VUlage  of  Chrystal  Lake,  79  Id.  311;  Pac^tc  Hotd 
Co.  V.  Lieb,  83  Id.  602;  Chicago  etc.  R.  R.  v.  Siders,  88  Id.  320;  Union  Trust 
Co.  V.  Weber,  90  Id.  346;  Evans  v.  Cage,  1  HL  App.  202;  and  it  will  not  en- 
join the  collection  of  the  whole  tax  because,  in  determining  the  valuation  of 
an  aggregate  property,  exempt  property  may  have  been  included  as  a  factor: 
Iludk  V.  Chicago  etc.  R.  R.,  86  111.  352.  So  in  Indiana,  Iowa,  and  Kentucky 
injunctions  are  granted  to  restrain  the  collection  of  merely  unauthorized  and 
illegal  taxes:  Toledo  etc  R.  R.  v.  City  qf  Li^fayette,  22  Ind.  262;  Shoemaker 
V.  Commissioners  of  Chrant  Co.,  36  Id.  175;  Riley  v.  Western  Union  TeL  Co.,  47 
Id.  511 ;  aty  qf  Delphi  v.  Bowen,  61  Id.  29,  37;  Columbus  etc  R*y  v.  Commis- 
sioners qf  Orant  Co.,  65  Id.  427;  IndiamapoUs  etc  R'y  v.  Commissioners  of  Tip- 
ton Co.,  70  Id.  385;  IMchfiM  v.  PoUt  Co.,  18  Iowa,  70;  Hubbard  v.  Super- 
visors  of  Johnson  Co.,  23  Id.  130;  WiOiams  v.  Peinny,  25  Id.  436;  Zorger  v. 
Township  qf  Rapids,  36  Id.  175;  Rood  v.  Supervisors  of  Mitchell  Co.,  39  Id.  444; 
Cattell  V.  Lowry,  45  Id.  478;  Brandirffv.  Harrison  Co.,  50  Id.  164;  Gates  v. 
Barrett,  79  Ky.  295;  or  to  restrain  the  collection  of  taxes  levied  upon  property 
exempt  from  taxation:  SnUth  v.  Osbum,  52  Iowa,  474;  or  to  prevent  land  from 
being  advertised  and  sold  for  the  payment  of  delinquent  taxes  thereon,  while 
the  owner  also  owns  leviable  personal  property  sufficient  to  pay  the  taxes: 
Abbott  V.  Edgerton,  53  Ind.  196.  In  other  states  a  sale  of  realty,  it  may  hers 
be  observed,  will  not  be  restrained  because  the  owner  has  personalty  out 
of  which  the  taxes  might  have  been  collected:  HaUenbeck  v.  Hakn,  2  Neb. 
877.  In  these  states,  as  in  othersi  a  tax  will  not  be  restrained  for  imgulari- 
Use,  informalities,  or  errors:  See  the  oases  cited  ainUm    In  Wisconsin  the  col- 
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leetion  of  a  tax  will  be  restrained  for  Uck  of  equality  or  uniformity  in  the 
awa ut;  Marth  t.  Superviaors  qf  Clark  Co,^  42  Wis.  602. 

ISJlTirCTIONS  TO  ElSTRAlX  EkFORCKMKNT  OF  Taxis  ob  AflSBsmiaNn 
AOAiXBr  Pebsonal  Propertt  will  very  seldom  be  granted,  since  the  remedy  at 
law  is  almost  inTariably  considered  adeqnate:  Cooley  on  Taxation,  538;  2  Dil- 
lon on  Mon.  Corp.,  sec.  924;  1  High  on  Injunctions,  sec.  605;  Selma  Building 

5  L,  Amfn  y.  Morgan,  67  Ala.  33;  Mayor  etc.  of  Mobile  v.  BaUivjin^  Id.  61; 
RiU^  V.  Patch,  12  Cal.  29S;  Berri  ▼.  PaUh,  Id.  299;  Baldwin  v.  Tucker,  16 
Fla.  258;  Hexry  v.  Gregory,  29  Mich.  68;  Toungblood  v.  SexUm,  32  Id.  406; 

6  C,  20  Am,  Rep.  654;  JJagenfntch  t.  Howard,  34  Mich.  1;  Clarke  ▼.  0am, 
21  Minn.  387;  Conley  t.  Chedic,  6  Nev.  222;  Wells  v.  Dayton,  11  Id.  161; 
New  York  L.  Ins,  Co,  ▼.  Supervisors  of  New  York,  4  Da^r,  192;  S.  C,  1  Abb. 
Pr.  250;  Wilson  ▼.  Mayor  etc.  of  New  York,  4  E.  D.  Smith,  675;  S.  C,  1  Abb. 
Pr.  4;  Mutual  Ben^  L,  Ins,  Co.  ▼.  Supervisors  of  New  York,  8  Bosw.  683; 
33  Barb.  322;  3  Abb.  App.  Dec.  344;  Pacific  Mail  Steamship  Co,  ▼.  Mayor 
He  if  New  York,  57  How.  Pr.  611;  Worth  v.  Commissioners  qf  Fayetteville, 
2  Winst.  L.  &  Eq.  70;  While  ▼.  Slender,  24  W.  Va.  615;  8.  C,  49  Am.  Rep. 
283;  Van  CoU  v.  Supervisors  qf  Milwaukee  Co.,  18  Wia  247;  Chicatfo  etc, 
B.R.Y.  Borough  qf  Fort  Howard,  21  Id.  44;  Peck  v.  School  District,  Id.  516; 
^mmney  ▼.  Town  qf  Stoekbridge,  33  Id.  505;  Union  Pacific  R.  B.  v.  Lincoln 
€o.t  2  Dill.  279;  Loekwood  r,  CUy  qfSt.  Louis,  24  Mo.  20.  There  may,  how- 
•rer,  be  exceptions,  as  where  the  property  potsesses  a  peculiar  value,  not 
oapable  of  compensation  at  law:  See  Henry  ▼.  Gregory,  supra;  or  where  an 
injunction  is  necessary  to  prevent  a  multiplicity  of  suits,  or  irreparable  injury 
wUl  be  occasioned:  See  Pacific  Mail  Steamship  Co,  v.  Mayor  etc,  qfNew  York, 
smpra;  Clarke  v.  Cfam,  supra;  CUy  Nat.  Bank  v.  City  o/Paducah,  2  Flipp.  61 ; 
Osbam  v,  U.  S.  Bank,  9  Wheat.  738;  First  NaL  Bank  ▼.  Douglas  Co.,  3  Dill. 
296.  In  Lewis  v.  Spencer,  7  W.  Va.  689,  S.  C,  23  Am.  Rep.  619,  it  was 
asserted  that  equity  had  jurisdiction  to  enjoin  the  sale  of  personal  property 
for  the  payment  of  taxes,  where  the  bill  alleges  that  the  taxes  have  been  fully 
paid;  but  this  decision  is  extremely  questionable;  see  White  v.  Slender,  supra. 
Undoubtedly,  where  an  invalid  tax  includes  an  assessment  on  personalty  as 
well  as  on  realty,  a  court  which  obtains  jurisdiction  to  restrain  the  collection 
of  the  tax  on  the  land  may  properly  give  relief  from  the  assessment  on  per- 
•ooalty:  FblkerU  v.  Power,  42  Mich.  283.  The  oourU  of  Illinois,  Indiana, 
lown,  and  Kentucky,  which  go  to  the  extent  of  granting  injunctions  for 
mere  illegality  of  tuces,  make  no  distinction  between  personalty  and  realty, 
and  the  coiieetion  is  restrained  in  the  one  case  as  freely  as  in  the  other. 

Taxes  ob  AaBsssMXNTS  Pabtly  Legal  and  Pabtlt  Illboal.— 1.  BiU 
ekould  Show  to  What  Extent  Tax  or  Assessment  tt  Illegal,  in  order  that  the 
ooart  may  enjoin  that  portion:  Cheney  v.  Jones,  14  Fla.  687;  Taylor  v.  Thomp- 
mmj  42  DL  9;  Wilson  v.  Weber,  3  IlL  App.  12o;  Conway  v.  Township  Boanl 
^  Wa/cerly,  15  Mioh.  257;  Merrill  v.  Himiphrey,  24  Id.  170.  If  a  portion  of 
» tax  is  l^gal  and  a  portion  illegal,  and  the  legal  can  be  separated  from  the 
illegal,  an  injunction  will  not  be  granted  to  restrain  the  collection  of  the  en- 
tire tax:  BwUngUm  etc  B.  R.  v.  Conmissioners  qf  York  Co,,  7  Neb.  487. 

2.  Payment  or  Tender  of  Amount  JuaHy  Due  is  Prerequisite  to  obtaining 
relief  against  a  portion  sought  to  be  enjoined,  upon  the  principle  that  he  who 
•eeks  equity  must  do  equity:  1  High  on  Injunctions,  sec  498;  State  Railroad 
Tax  Cases,  92  U.  S.  675;  National  Bank  v.  Kimball,  103  Id.  732;  Huntington 
V.  Palmer,  7  Saw.  355;  Mayor  etc  qf  Mobile  v.  Waring,  41  Ala.  139;  TaUaseee 
Hfg.  Co.  V.  Spigener,  49  Id.  262:  Alabama  Gold  L.  Ins.  Co,  v.  Lott,  54  Id. 
409;  City  Council  qf  Montgomery  v.  Sayre,  65  Id.  564;  Worihen  v.  BadgeU,  32 
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Ark.  496;  Ottawa  Gflaw  Co.  ▼.  McCaieb^  81  IlL  656;  Johnaon  ▼.  BoberU,  102 
Id.  655;  Ewing  v.  Batzner^  24  Ind.  409;  Ro9ebeny  y.  Ht{f,  27  Id.  12;  FarrU 
T.  Reynold^  70  Id.  359;  MuUiken  v.  Reeves,  71  Id.  281;  ^iiMml  v.  Nordyhe^ 
76  Id.  130;  MorriiGn  v.  Hershire,  32  Iowa,  271;  CUy  qf  Lawrenes  ▼.  KUlam^ 
11  Kan.  400;  Hagaman  v.  C7ommw«oner«  qf  Cloud  Co,,  19  Id.  394;  Palmer  y» 
TotffMAip  qf  Napoleon,  16  Mioh.  176;  iSmt^  ▼.  Humphrey,  20  Id.  398;  J/tUer 
V.  Humphrey,  24  Id.  170;  PHUbury^,  Humphrey,  26  Id.  245;  ConnortT.  Ci^jr 
qf  Detroit,  41  Id.  128;  Overa/2  ▼.  Aueiisi,  67  Mo.  203;  HaUenbeek  ▼.  £raftn,  2 
Keb.  377;  ^uWtni/tofi  ete.  12.  A.  v.  ComnUawmera  of  York  Co.,  7  Id.  487; 
Wood  V.  Hehner,  10  Id.  65;  //unt  v.  Easterday,  Id.  165;  London  ▼.  City  (/ 
ITtZmtfi^tofi,  78  N.  C.  109;  i?io  Oromie  R.  R.  y.  Scardan,  44  Tex.  649;  (Teorj/e 
y.  Dtfon,  47  Id.  73;  Blanc  y.  Meyer,  59  Id.  89;  ^omi  y.  City  qf  Kenosha,  17 
Wia.  284;  ifyricib  y.  (7t/y  qf  La  Crosse,  Id.  442;  WhiUaker  y.  0%  o/  Jonea- 
viUe,  33  Id.  77;  JTcAZer  y.  Dobberpuhl,  56  Id.  480;  bat  where  a  bill  to  restiain 
oollection  of  taxes  shows  precisely  the  amount  of  the  excess  of  the  taxes  chumed 
to  be  illegal,  and  only  asks  to  have  the  colleotlon  of  snoh  excess  restrained^ 
the  objection  that  it  does  not  offer  to  pay  the  amount  of  taxes  legally  charge- 
able is  without  force:  Clement  y.  Everest,  29  Mich.  19. 

NsoLBOT  TO  Take  ADyAKTAOB  of  Legal  Bemxdt. — If  a  party  having  a 
legal  remedy  against  an  unauthorized  or  illegal  tax  fails  to  take  advantage  of 
it,  equity  will  not  enjoin  its  collection  unless  some  equitable  excuse  is  shown 
for  such  neglect:  AdsU  y.  LUb,  76  HI.  198;  City  qf  Peoria  v.  Kidder,  26  Id. 
851;  Archer  y.  Terre  Haute  etc.  R.  R.,  102  Id.  493;  Johnson  y.  Roberts,  Id. 
655;  Andrews  y.  Rumsey,  75  Id.  598;  Houston  etc.  R.  R.  y.  Presidio  Co.,  53 
Tex.  518;  Harrison  v.  Vines,  46  Id.  15*  This  ruling  is  plainly  in  accordance 
with  equitable  principles. 

Pabtt,  when  Etm>pPED  fbom  Ekjoiniko  Absbssmxnt. — Injunction* 
against  the  collection  of  assessments  to  pay  for  street  improyements  ha\*e 
been  frequently  denied  where  the  owner  of  property  benefited  requests  the 
work  to  be  done,  encourages  it,  or  even,  having  notice  of  the  improvement^ 
makes  no  objection  at  the  time^  W^)er  v.  City  of  San  Franeiseo,  1  Cal.  455; 
City  of  Lc^ayetU  v.  Fowler,  34  Ind.  140;  Sleeper  y.  BuUen,  6  Kan.  300;  A/ote 
y.  City  qf  DetroU,  18  Mich.  495;  Byram  y.  City  qf  Detroit,  50  Id.  56;  Kd- 
logg  y.  Ely,  15  Ohio  St.  64;  Dusenbury  y.  Mayor  etc  qf  Newark,  25  N.  J. 
Eq.  295;  but  in  Steelert  y.  CUy  qf  East  Saginaw,  22  Mich.  104,  it  was  held 
that  knowledge,  presumptive  or  actual,  of  the  progress  of  a  work  of  publio 
improvement  in  a  city  will  not  estop  a  party  from  complaining  of  illegalittee 
in  the  proceedings  by  which  the  work  was  authorized;  and  in  Longworthy  v. 
City  of  Dubuque,  13  Iowa,  86,  it  was  also  held  that  mere  submission  on  the 
part  of  a  citizen  to  an  illegal  levy  of  taxes  will  not,  exoept  in  extreme  case% 
be  construed  into  a  recognition  of  the  right  to  the  extent  of  subsequently 
estopping  him  from  denying  it. 

Injunotion  because  of  Debt  or  Claim  Dub  Taz-pateb. — ^A  tax  is  no4 
the  subject-matter  of  a  set-offl  Therefore  the  collection  of  taxes  will  not  be 
enjoined  becaase  a  debt  is  owing  by  a  municipality  or  county  to  the  tax-payen 
Fhnegan  y.  CUy  qfFemandina,  15  Fla.  379;  S.  C,  21  Am.  Bep.  292;  Soobef^ 
y.  Decatur  Co.,  72  Ind.  551.  So  a  tax-payer  cannot  enjoin  the  oollection  of  a 
tax  on  the  ground  that  he  has  at  former  times  paid  illegal  taxes:  Fremomt  y* 
Mariposa  Co.,  11  Cal.  361;  Wayne  y.  Mayor  etc.  of  Savannah,  56  Oa.  448. 

Who  uat  Enjoin  Colleotion.— No  one  but  a  party  directly  interested 
can  enjoin  the  tellection  of  a  tax  or  assessment.  Therefore  a  person  against 
whom  no  illegal  tax  has  been  assessed  or  levied  cannot,  by  injunction,  rsstnui 
the  oollection  of  an  illegal  tax  against  another  person:  Missomri  Rkssr  eta  JL 
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ML  ▼.  WhtaUm^  7  Kan.  232;  nor  can  a  firm  enjoin  the  collector  from  selling 
the  indiyidnal  property  of  one  of  its  members  for  the  taxes  dae  from  the  firm: 
LyU  ▼.  JaequeB,  101  HL  644;  and  a  township  cannot  enjoin  the  collection  of 
illegal  tax  leTied  on  the  taxable  property  belonging  to  the  private  individ- 
of  such  township:  Center  Township  v.  Huntj  16  Kan.  430;  bnt  a  hnsband 
And  wife  may  properly  join  in  a  bill  to  restrain  the  collection  of  an  illegal  tax 
•gunsfe  lands  belonging  to  the  wife,  bat  jointly  oocnpied  by  both  as  a  homes 
Henry  ▼.  Ortgory,  29  Mich.  68. 

Whether  sevend  property  owners  may  join  in  a  bill  for  an  injnnction  againsi 
the  ooUeetion  of  taj^es  or  assessments  on  their  distinct  pieces  of  property  is  a 
dispated  qnestion.  On  the  one  side,  it  is  maintained,  it  would  seem  in  accord- 
ance with  equitable  principles  that  such  persons,  being  affected  by  the  same 
injury,  and  having  a  common  interest  in  the  relief  to  be  obtained,  may  join: 
Hanoard  r.  St.  Clair  etc  Drainage  Co.,  51  HI.  130;  Supervisors  of  Du  Page 
Co,  T.  JenJ>^  65  Id.  275:  Brandirffy,  Harrison  Co.,  50  Iowa,  164;  Vanovery. 
Davis,  27  Ga.  354;  Scojield  v.  CUy  qf  Lansing,  17  Mich.  437;  Blessing  v.  CUy 
^  Galveston,  42  Tex.  641;  King  v.  WHson,  1  DilL  555;  Doonan  v.  Board  oj 
BdwxUion,  9  W.  Va.  246;  McClung  v.  lAvesay,  7  Id.  329;  in  Kansas  this  is 
allowed  by  statute:  Oilmore  v.  Norton,  10  Kan.  491;  GUmort  v.  Ibx,  Id.  509; 
WyamUMe  etc.  Bridge  Co.  v.  Commissioners  of  Wyandotte  Co.,  Id.  326;  Wyan- 
dotte etc  Bridge  Co.  v.  City  qf  Wyandotte,  Id.  334;  compare  Hudson  v.  Com' 
wsistioners  ofAtcIuson  Co.,  12  Id.  140;  but  where  the  land  is  not  similarly  sit* 
oated  with  respect  to  the  town  which  imposes  the  taxes,  and  the  plaintiffii  dc 
not  ask  the  same  relief,  there  can  be  no  joinder:  Lewis  ▼.  Eehleman,  57  Iowa, 
633.  A  joinder  of  jMirties  v%  denied  by  other  cases:  Sheldon  t.  Center  School 
District,  25  Conn.  224;  Dodd  v.  CUy  qf  Hartford,  Id.  237;  Coulson  y.  Harris, 
43  Miss.  728;  Bouton  v.  CUy  of  Brooklyn,  15  Barb.  375;  Magee  v.  Cutter,  43 
Id.  239;  Barnes  v.  City  o/BeloU,  19  Wis.  93;  CuUing  v.  GUbeH,  5  Blatchf.  259. 

iNJUNcnoKS  TO  Feevent  Cloud  on  Title:  See  CaWm  ▼.  Hudson,  62  Am» 
Deo.  521;  Guy  y.  Hermance,  63  Id.  85,  and  notes  thereto.  A  court  of  equity 
willy  in  a  proper  case,  prevent  a  cloud  from  being  cast  upon  title:  Polk  v. 
i^oss^  25  Md.  162;  Mayor  etc  cf  Baltkmore  v.  Grand  Lodge  I.  O.  O.  F.,  44  Id. 
445,  both  citing  the  principal  case.  But  where  a  cloud  cannot  be  cast  on  the 
title  of  a  prior  mortgage  by  a  sale  under  a  junior  mortgage,  equity  will  not 
restrain  the  sale:  Tome  v.  Merchant^  etc.  Building  Ab  L.  Co.,  34  Id.  14,  dis- 
tinguishing the  principal  case. 

Thx  PRmciFAL  OASK  IS  ALSO  CITED  in  Pojgc  V.  Mayor  eU.  qf  Baltimore,  34 
Md.  564,  to  the  point  that  where  an  ordinance  concerning  Uie  widening  of 
atreets  is  void,  and  its  provisions  are  about  to  be  enforced,  any  party  whose 
interests  are  to  be  injuriously  affected  thereby  may  have  the  execution  of  the 
ordinance  stayed  by  injunction;  but  an  injunction  will  not  be  granted  where 
an  adequate  remedy  exists  at  law:  Western  Maryland  R.  R.  v.  Patterson,  37 
Id.  137»  dirtinguiihing  the  principal  case.  The  principal  case  is  cited  in 
Mayor  etc  o/BaUimort  v.  Bculdin,  23  Id.  373,  as  holding  that  although  the 
power  to  pave  an  nnpaved  street  was  not  vested  in  the  city  of  Baltimore  by 
the  act  of  1833,  o.  40,  yet,  it  being  in  pari  materia,  the  legislative  definition 
«l  the  word  "owner"  therein  was  to  be  applied  to  its  synonym,  **  proprietor, 
mm  BMd  in  the  aoU  of  1797,  a  64^  and  1817.  a  148. 
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Atwell  v.  MnjiFiB. 

[11  UAXIhAXD,  848.] 

DioLAiUTiovs  OF  Thibb  Pxbson  ABB  NOT  Admissiblb  AOAxmr  Pabtt  om 
Gboitnd  that  Hb  is  Aobnt  or  Pabtnbb  of  the  party,  without  snffioieiit 
proof  being  made  to  satisfy  the  court  that  a  partnenhip  or  agency  existed 
in  fact  between  them. 

Fbbioht  is  Compbmsation  fob  Cabbiaob  of  GoodSi  akd  whbh  Paid  n 
Advamob  must  bb  Repaid,  if  by  reason  of  any  event  not  imputable  to 
the  shipper  the  goods  are  not  carried  and  deUvered,  unless  there  be  • 
special  agreement  to  the  contrary. 

Lboal  Opebation  of  Contbaot  in  Bill  of  Lading  hat  bb  Modified 
BT  Subsequent  Pabol  Aobxbmbnt;  as  by  the  addition  of  a  parol  snp- 
pletory  agreement  that  the  freight  should  be  at  the  risk  of  the  shipper. 

Pbbson  having  No  Intebest  in  Fbbioht  cannot  Insubb  It,  as  to  Bnp> 
port  the  policy  he  must  hare  an  insurable  interest. 

Faot  that  Shippeb  Insubes  Fbeight  is  Circumstance  Tending  to 
Show  that  He  Assumed  Risk  of  its  Loss,  and  taken  in  connection 
with  parol  evidence  of  a  special  agreement  that  the  freight  should  be  al 
his  risk,  is  suflScient  to  be  submitted  to  the  jury  as  going  to  show  an 
agreement  to  that  effect,  suppletory  to  that  in  the  bill  of  lading. 

Assumpsit  to  recover  from  the  appellants  money  paid  to  theci 
in  advance  for  freight  on  goods.  It  was  admitted  by  the  par- 
ties that  the  plaintiff  had  effected  an  insurance  on  the  goods 
shipped  in  the  defendants'  vessel  at  a  valuation  of  ten  per  centum 
advance  on  their  value,  as  per  manifest,  it  being  customary  to 
make  such  an  addition  to  cover  the  expense  of  putting  the 
goods  on  board  of  a  vessel,  and  when  the  freight  was  paid  in 
advance,  and  the  shipper  took  the  risk  of  the  voyage,  this  addi- 
tion would  cover  the  freight.  At  the  request  of  the  plaintiff 
the  court  gave  three  instructions  to  the  jury,  the  first  of  which 
was  to  the  effect  that  if  the  goods  were  shipped  as  stated  in  the 
opinion,  and  the  defendants  failed  to  deliver  them  according  to 
the  tenor  of  the  bill  of  lading,  and  this  failure  arose  from  no 
event  imputable  to  the  plaintiff,  he  was  entitled  to  recover,  un- 
less they  further  found  that  there  was  a  special  agreement,  at 
the  time  of  the  shipment,  between  the  parties,  that  the  freight 
paid  in  advance  should  in  any  event  be  retained  by  the  defend- 
ants. The  second  instruction  was  to  the  effect  that  the  fact 
that  the  plaintiff  had  effected  insurance  on  the  goods  as  above 
stated  was  not  evidence  from  which  the  jury  might  infer  that 
the  plaintiff  paid  the  freight  at  his  own  risk,  or  that  there  was 
an  agreement  that  the  freight  was  in  any  event  to  be  retained 
by  &e  defendants.  The  third  instruction  was  to  the  effect  that 
the  refusal  on  the  part  of  the  defendants  to  take  the  risk  of  the 
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freight  or  to  cany  the  goods  unless  the  plaintiff  paid  the  freight 
in  adyance  and  took  the  risk  would  not  defeat  the  action,  if 
Buoh  refusal  was  made  by  the  defendants  after  the  making  of  the 
bill  of  lading  and  after  the  goods  had  been  reoeived  on  board  of 
the  defendants'  vessel  for  transportation  according  to  said  bill 
of  lading.  The  defendants  requested  two  instructions  to  the 
jury,  both  of  which  were  refused,  the  first  of  which  was  to  the 
effect  that  if  the  plaintiff  was  aware  of  the  refusal  by  the  de- 
fendants to  take  the  goods  offered,  and  the  conditions  of  the 
refusal,  and  ncTertheless  paid  the  freight,  then  he  was  not  en- 
titled to  recover,  and  the  second  instruction  was  to  the  effect 
that  the  juiy  were  at  liberty  to  infer  from  the  fact  of  the  insur* 
ance  of  the  goods  by  the  plaintiff,  taken  in  connection  with  the 
evidence  of  a  parol  agreement  that  the  freight  ehould  be  at  the 
risk  of  the  plaintiff,  t^t  there  was  such  an  agreement,  and  that 
in  such  event  the  plaintiff  was  not  entitled  to  recover.  The 
other  facts  are  fully  stated  in  the  opinion. 

Frederick  W.  Brune  and  Oeorge  W.  Dobbin,  for  the  appellants. 

Charles  Marshall  and  H,  C.  DaUam,  for  the  appellee. 

By  Court,  Lb  Orand,  0.  J.  This  action  was  brought  by  the 
appellee  to  recover  of  the  appellants  the  sum  of  five  hundred  and 
twenty-seven  dollars  and  twenty-nine  cents,  with  interest,  for 
money  paid  in  advance  by  the  appellee  to  the  appellants,  for 
freight  on  goods  contracted  to  be  carried  by  the  appellants  from 
Baltimore  to  Monrovia,  Liberia.  By  the  agreement  of  counsel 
filed  in  the  cause,  it  appears  that  the  goods  upon  which  the 
freight  was  paid  in  advance  were  shipi>ed  on  board  the  appel- 
lants' vessel  (the  brig  Harp)  according  to  the  tenor  and  effect  of 
the  bill  of  lading,  dated  the  ninth  of  June,  1854,  and  that  the 
vessel  having  the  goods  on  board  sailed  on  the  thirteenth  of 
June  of  the  same  year;  that  it  was  shipwrecked  in  the  Messurado 
Boads,  occasioning  thereby  a  loss  of  a  part  of  the  goods  anu 
damage  to  the  remainder. 

The  question  presented  to  the  court  below  may  be  thus  stated? 
1.  Whether  the  declarations  of  a  person,  he  being  a  negro,  can 
be  given  in  evidence  where  a  white  person  is  interested;  2. 
Whether,  under  the  circumstances  detailed  in  proof,  the  plain- 
tiff below  was  entitled  to  recover  the  money  which  had  been  paid 
in  advance. 

The  proof  shows  that  in  the  month  of  May,  1854,  the  appel- 
lants, who  were  the  owners  of  the  brig  Harp,  were  loading  her 
for  the  coast  of  Africa,  and  were  applied  to  by  the  appellee  in 
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regard  to  the  rate  of  freiglit  hj  said  yesael.  To  this  application 
reply  ms  made,  that  '*  the  current  rates  to  Monrovia  were  two 
dollars  per  barrel,  measuring  five  feet,  or  in  other  words,  forty 
cents  per  foot  cubic/'  Borne  time  after  this  the  appellee  put  on 
board  the  Harp  a  quantity  of  cargo,  measuring  in  all  thirteen 
thousand  five  hundred  and  twenly-nine  cubic  feet,  according  to 
the  receipt  for  the  same.  The  bill  of  lading  stated  that  this 
cargo  was  shipped  by  the  appellee,  and  was  to  be  delivered  at 
Monrovia,  the  dangers  of  the  sea  excepted,  to  one  Asbury  F. 
Johns,  or  assigns,  **  the  shipper  paying  freight  for  the  said  goods 
at  the  rate  of  forty  cents  per  cubic  foot,  with  five  per  cent  prim- 
age and  average  accustomed;"  and  it  was  further  stipulated  that 
the  goods  should  **  be  delivered  at  ship's  tackle,  vessel  paying 
kroomen's  labor  taking  them  to  shore,  but  goods  at  risk  of 
owners  thereof  after  leaving  vessel,  boats  for  landing  furnished 
and  controlled  by  owners  of  goods/'  The  bill  of  lading  was 
signed  by  the  captain  on  or  about  the  ninth  of  June,  1864.  A 
bill  of  freight,  dated  the  eighth  of  June,  1854,  was  presented  to 
the  appellee.  The  amount  of  this  bill  was  five  hundred  and 
eevenly  dollars  and  ninety-five  cents,  and  was  for  thirteen  thou- 
sand five  hundred  and  twenty-nine  cubic  feet  of  cargo  at  forty 
cents  per  foot,  five  hundred  and  forty-one  dollars  and  ten  cents; 
wharfage  hire,  five  dollars  and  forty  cents;  primage,  twenty-seven 
dollars  and  thirty-two  cents,  less  thirty  days'  interest,  two  dol- 
lars and  eighty-seven  cents.  This  bill  was  not  paid  until  the 
twelfth  of  June,  nor  until  after  a  deduction  of  forty-three  dollars 
and  sixty-six  cents,  which  is  stated  in  the  receipt  to  be  as  "  per 
agreement,"  leaving  a  balance  of  five  hundred  and  twenty-seven 
dollars  and  twenty-nine  cents,  the  sum  sued  for  and  recovered 
below.  At  the  trial  the  appellants,  by  their  clerk,  the  witness 
Smith,  proved  that  on  the  tenth  of  June  the  appellee  came  with 
bis  father,  who  was  acting  for  him  in  reference  to  the  shipment, 
to  the  counting-house  of  appellants,  both  of  whom  were  present, 
and  that  then  the  appellee  objected' to  the  measurement  and  to  the 
charge  of  primage,  and  said  ''  he  ought  to  be  allowed  a  deduc- 
tion in  the  freight  bill,  because  he  haid  to  take  the  risk  of  the 
freight  money  himself;"  that  Atwell  then  said  ''he  would  take 
no  risk,  it  was  at  the  parties'  own  risk,  that  he  would  not  insure 
the  freight,  and  that  if  they,  the  appellee  and  his  father,  were 
not  satisfied  with  the  terms  he  would  rather  set  the  goods  on 
the  wharf."  The  same  witness  further  testified  that  during  the 
same  interview  and  in  the  same  presence,  and  before  the  fiBight 
was  paid,  "Miller  did  not  ask  security  for  return  of  freight 


Dec.  1867.]  Atwell  v.  Milleb.  209 

money  in  the  case  the  vessel  was  [were]  lost/'  and  that  Atwell 
stated  that  ''he  would  not  return  the  freight  if  the  vessel  was 
(were]  lost.''  The  witness  also  testified  that  Miller,  the  father 
of  the  api)ellee,  said  that  as  he  had  insurance  money  to  pay,  he 
thought  the  bill  unfair.  It  was  in  addition  stated  bj  the  witness 
that  on  the  ascertainment  of  the  loss  application  was  made  for 
the  return  of  the  freight  dioney,  whereupon  Atwell  asked  Miller 
if  he  did  not  understand  that  he,  the  appellee,  took  the  risk, 
and  if  he  had  not  insured;  to  which  the  appellee,  without 
denying  that  he  had  taken  the  risk,  admitted  ''  that  he  had  in- 
sured and  had  added  ten  per  cent,  as  was  customary."  It  was 
proved  by  Daniel  Miller  that  the  deduction  of  forty-three  dol- 
lars and  sixty-six  c^mts,  per  agreement,  from  the  bill  of  appel- 
lants, was  made  by  the  appellant  Appleton  with  the  witness. 

It  was  then  shown  that  a  colored  man  of  the  name  of  Johns 
had  been  associated  in  trade  with  the  appellee,  he  transacting 
the  business  in  Africa,  the  shipments  being  to  him;  that  he 
selected  a  portion  of  the  goods  which  made  up  this  cargo,  and 
was  frequently  attending  to  the  shipment.  The  appellants  than 
proposed  the  following  question  to  the  witness,  which  the  court 
xefused  to  allow  to  be  put:  ''  Whether  he  heard  any  conversa- 
tion, at  or  about  the  time  of  the  shipment,  between  the  said 
Johns  and  the  appellants,  or  either  of  them,  in  relation  to  the 
terms  on  which  these  goods  were  to  be  shipped."  To  the  re- 
fusal of  the  court  to  allow  the  question  to  be  answered  the 
appellants  objected,  and  this  objection  constitutes  their  first  ex- 
seption. 

We  presume  this  question  was  asked  on  the  ground  of  one  or 
the  other  of  two  theories;  that  is  to  say,  that  Johns  was  a  part- 
ner  of  the  plaintiff  in  the  particular  shipment,  the  subject  of 
investigation  in  this  case,  or  that  he  was  the  authorized  agent 
of  the  plaintiff  in  the  transaction,  and  as  such  capable  of  bind- 
ing him,  in  and  about  the  business,  by  his  declarations.  There 
is  not  sufficient  evidence  of  the  existence  of  a  partnership,  in 
regard  to  this  affreightment,  to  justify  his  declarations  being 
given  in  evidence  to  defeat  the  action,  because  of  non-joinder  of 
the  proper  parties,  nor  is  there  evidence  sufficient  to  show  an 
agency.  Until  one  of  these  propositions  was  first  setUed  to  the 
satisfaction  of  the  court  the  testimony  was  inadmissible.  This 
view  relieves  us  from  all  necessity  of  inquiring  whether  the 
color  of  the  pariy,  whose  declarations  were  proposed  to  be 
given  in  evidence,  could  have  a  legal  bearing  on  the  question  in 
any  event.    The  court  proi>erly  disallowed  the  question. 
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On  the  oonclasion  of  the  testimony,  the  appellee  asked  three, 
«nd  the  appellants  two,  instructions  from  the  court  to  the  jury. 
Those  asked  for  bj  the  appellee  were  granted,  and  the  others 
refused. 

We  will  state  the  principles  which,  in  our  opinion,  govero 
this  case,  and  then  apply  them  to  the  prayers  severally. 

There  is  some  difference  between  the  law  as  laid  down  by  the 
English  and  as  recognized  by  the  courts  of  this  countiy.  We 
adopt  the  decisions  of  our  own  courts,  as  more  conformable  to 
the  principles  of  common  law  and  of  justice.  In  the  case  of 
Origga  v.  AusHn,  8  Pick.  20  [15  Am.  Dec.  175],  Judge  Parker, 
in  delivering  the  opinion  of  the  court,  after  referring  to  the 
complete  review  of  Chief  Justice  Kent,  in  the  case  of  Wataon  v. 
Duybinck,  8  Johns.  835,  proceeds  as  follows:  **  It  would  be  but 
an  affectation  of  learning  to  go  over  the  ground  which  has  been 
«o  ably  preoccupied  in  the  opinion  given  in  that  case,  especially 
as  the  same  ground  has  been  traversed  by  Mr.  Justice  Story  in 
a  note  in  his  edition  of  Abbott  on  Merchant  Ships,  etc.,  which 
note  was  avowedly  supplied  from  the  opinion  of  Ohief  Justice 
Kent,  above  cited.  I  wish  for  one,  since  books  are  so  prodi* 
giously  multiplied,  to  spare  the  profession  and  the  public  the  ex- 
pense of  reiterated  citations  on  points  indubitably  settled,  when 
both  text  and  conmient  may  be  found  in  almost  eveiy  book  in  a 
lawyer's  library.  It  is  sufficient,  then,  to  say,  that  by  reference 
to  the  above  cited  opinion  and  the  note  of  Mr.  Justice  Story,  it 
will  be  found  to  be  the  established  law  of  the  maritime  oountries 
on  the  continent  of  Europe  that  freight  is  the  oomi)ensation  for 
the  carriage  of  goods,  and  if  it  be  paid  in  advance,  and  the 
goods  be  not  carried  by  reason  of  any  event  not  imputable  to 
the  shipper,  it  is  to  be  repaid,  unless  there  be  a  special  agree- 
ment to  the  contraiy." 

This,  then,  being  the  law  applicable  to  cases  of  freight,  where 
there  has  been  a  failure  to  earn  it  by  the  delivery  of  the  thing 
shipped,  the  question  arises  in  this  case.  Was  there  a  special 
agreement  between  the  parties,  modifying  the  legal  operation 
of  the  contract  contained  in  the  bill  of  lading  f  We  are  of  opin- 
ion there  was  testimony  in  the  cause  which,  if  believed  by  the 
jury,  was  sufficient  to  justify  them  in  finding  such  an  agree- 
ment. We  refer  to  the  deduction  made  in  the  bill  for  freight, 
the  conversations  which  then  took  place  and  that  had  between 
one  of  the  appellants,  Atwell,  and  Miller  when  he  applied  for  a  re- 
torn  of  the  money,  he  not  only  not  denying  it  when  told  the  freiglil 
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at  his  own  risk,  but  admitting  that  he  had  insured  it.  Thi0 
eridence  tended  to  establish  a  contract  suppletoxy  to  that  set 
out  in  the  bill  of  lading.  If  the  juiy  f  oond  the  existence  of  such' 
supplemental  contiact,  the  appellants  were  discharged  from  the 
liability  sought  to  be  cast  upon  them  in  this  suit. 

That  it  is  competent  to  the  parties  to  a  parol  contract  to 
modify  it  by  adding  thereto  is  established  by  the  case  of  Coaies 
T.  SangsUm,  5  Md.  131,  and  the  authorities  &ere  collected.    It 
is  also  a  well-settled  principle  that  one  who  has  no  interest  in^ 
the  freight  cannot  insure  it;  he  has  no  insurable  interest.    We^ 
did  not  understand  the  learned  counsel  for  the  appellee  to  deny 
this  doctrine;  on  the  contrary,  the  authorities  which  he  cited^ 
fully  sustained  it.    We  understood  him  to  contend  that  the^ 
api>ellee  had  no  insurable  interest,  because,  under  the  bill  of 
lading,  the  freight  was  at  the  risk  of  the  owner  of  the  yessel. 
If  it  were  at  the  risk  of  the  owner  of  the  vessel,  then  he  was 
clearly  right  in  the  view  which  he  urged;  but  this  depends  upon, 
a  fact,  to  wit,  whether  the  contract  contained  in  the  bill  ott 
lading  had  been  modified  or  not.    Whether  it  was  so  or  not,.^ 
was  to  be  determined  by  the  proof  in  the  cause,  among  which  ' 
was  to  be  considered  the  policy  of  insurance,  as  giving  color  to  ^ 
the  other  evidence,  going  to  show  that  it  was  agreed  and  under*  - 
stood  between  the  parties  that  the  freight  was  to  be  at  the  risk^ 
of  the  shipper. 

The  second  and  third  prayers  on  the  part  of  the  appellee  are 
clearly  erroneous;  the  second  because  it  prohibits  the  jury  from 
finding  from  the  facts  of  the  insurance  of  the  freight  a  special 
agreement  outside  of  the  bill  of  lading.  The  fact,  standing  by 
itaelf ,  possibly  might  not  be  conclusive  of  the  matter,  but  it  i» 
certainly  a  strong  circumstance,  when  coupled  with  the  other» 
testified  to,  going  to  show  an  additional  agreement.  The  prayer^ 
by  completely  ignoring  all  the  other  facts  in  the  case,  to  say  the 
least  of  it,  was  well  calculated  to  mislead  the  jury.  It  is  equiv- 
alent to  saying  that  the  insurance  by  the  appellee  was  no  evi- 
dence whatever.    In  this  view  we  do  not  concur. 

From  what  we  have  said,  it  will  appear  that  we  are  of  opin- 
ion the  instructions  asked  by  the  appellants  shotdd  have  been 
granted,  and  that  the  first  prayer  of  the  appellee  should  have 
been  refused.  It  is  defective  in  this:  it  denies  the  right  of  the 
parties  to  make  another  agreement  after  the  making  of  the  bill 
of  lading.  We  know  of  no  principle  of  law  which  wanmnii 
•ocih  a  conclusion. 

Judgment  reversed,  and  procedendo  awarded. 
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Aomor  must  bi  Clbablt  Showit  vogre  Declabations  akv  Admissiblb 
••«0Uiist  principal:  Coweta  FaWt  M/g.  Co.  ▼.  Rogers,  65  Am.  Deo.  602,  and 
«ote  thereto:  BoBenttock  ▼.  Formey,  32  Md.  182;  National  Mechaniaf  Bank 
'^.  NaUumal  Bank,  36  Id.  21,  22,  citin/<  the  principal  case. 

FbBXOHT  IS  COICPKNSATION  FOR  CaBBIAOS  AMD  DkLIVCBT  07  G0OD6:  Kota 

4o  Crwuiford  y.  WiUiama,  60  Am.  Deo.  149. 

SuFPunoBT  AoBEXMEMT  Vabtino  Legal  BTnccT  ov  Bill  ov  Ladoto 
«IAT  BB  Sbowk  bt  Pabol:  Allen  y.  Sowerly^  37  Md.  420;  I^tsUng  y.  fi^tfOtwifi, 
-41  Id.  170,  both  \nting  the  principal  case.  As  to  the  oharaoter  of  the  con- 
'tnot  fa  bill  of  lading,  see  the  note  to  Chandler  y.  Sprague^  38  Am.  Deo.  409; 
mad  as  to  how  far  controllable  by  parol  eyidenoe,  see  the  note  to  Bank  qf 
Jioeheeter  v.  Jonee^  55  Id.  300. 

Thb  PBnroiPAL  gaab  is  albo  bbixbbbd  to  in  Lee  y.  Ben^da,  16  Md.  197t 
mm  holding  that  freight  paid  in  adyanoe  on  goods  not  deliyered  maj  be  re* 
«Ofwed,  and  that  the  faoik  of  insnring  the  freight  is  one  drcnmstanoe  going 
vte  allow  a  special  agreement  on  the  part  of  the  shipper  to  assnine  all  risks. 


Pbihobew  t;.  Babnum. 

[U  MASXLAin>,484.] 

IknauMnQD  Fj^btt  mat  Tbstitt  nr  ms  Owk  Bbhalf  wmnr  Ko  Otbbb 
BviDiMOB  IS  Rbabomablt  to  bb  Expiotbd;  and  when  a  guest  snes  aa 
innkeeper  to  reooyer  the  yaloe  of  articles  stolen  from  his  tronk,  its  oon- 
tents  may  be  proyed,  in  the  absence  of  other  proof,  by  the  testimony  of 
the  gnest,  as,  from  the  necessity  of  the  case  and  nature  of  the  sobjeot, 
no  proof  can  otherwise  be  expected. 

SnrKBBPEBS  ABB    LlABLB,  WITHOUT    RbOABD  TO  AOTUAL    FaUIA  OB    KbO- 

MMOtf  lOB  Loss  OF  Baooaob  07  Pbhsdv  whilb  Gubst  AT  IvN,  as  the 
«nstody  of  the  baggage  is  assumed  as  a  part  of  the  seryioe  to  be  ren* 
'dered,  and  the  innkeeper  thereby  stipulates  for  the  safety  of  the  baggage. 

IvmDnVBBS  ABB    LlABLB  ONLY  &0B  WhAT  18   CoKSIDBBSD    BaQOAOB,  and 

are  not  liable  for  every  article  that  a  guest  may  choose  to  cany  with 
faim;  accordingly,  they  are  not  liable  for  the  loss  of  silyer  kniyes,  forks, 
and  spoons  stolen  from  the  trunk  of  a  guest. 
Saaoaob  Includes  Axx  Abticlxs  Debiovbd  iob  Pbbbonal  Urn  ob  Gob* 
▼BNncNOB  ON  JouBNBT,  and  includes  personal  ornaments  appropriate  fot 
tcayeler's  wardrobe. 

•bMCIIOK  to  EyiDBNCB  MUST  BB  CONTIirBD  TO  ThAT  WhIOB  IB  IkABIOB- 

maiMt  where  testimony  is  taken  under  acomndssion,  and  a  part  is  admis- 
sible and  a  part  is  not. 
^abtt  hat  Ask  Imstbuotion  as  to  .^fplioabilitt  abd  Eitbot  ow  Byi« 
DBKOB  when  testimony  is  taken  under  a  commission,  and  the  parts  thai 
are  admissible  are  so  inseparably  blended  with  those  that  are  not  that 
distinct  objections  cannot  be  made. 

ntATBB,   SuBJBCT    OW    WHICH    18     CoySBBD    BT    PbETIOUS    IbBTBUOTIOMB, 

Ouoht  not  to  bb  Qbantbd,  because  such  repetitions  are  oaloulated  to 
•embarrass  and  mislead  the  jury. 
M^mommsT  will  not  bb  RsyERSBD  iob  Bbfusal  ow  Cobbict  Pbatbb,  U^ 
by  other  instructions,  the  law  has  been  giyen  to  the  jury  as  fayorably  as 
the  appellant  could  haye  desired. 
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Tbk8pa88  on  tbe  case  by  the  appellant  against  the  appelli 
brought  to  recoYer  the  Talue  of  certain  articles  alleged  to  haT» 
been  stolen  from  his  wife's  tmnk  while  thej  were  guests  at  ih» 
Bamum  hotel,  belonging  to  the  appellees.  The  plaintiff  and  hi» 
wife  and  sister  stopped  as  guests  at  the  hotel  from  the  fourth  to^ 
the  ssTenth  of  November,  1853,  and  occupied  adjoining  rooms^ 
between  which  was  an  unlocked  door.  Miss  Pettigrew  occupied 
one  of  the  rooms,  but  left  the  hotel  prior  to  the  alleged  robbeiTr 
of  the  tmnk,  and  the  outer  door  of  this  room  was  left  unlocked^ 
The  plaintiff's  wife  was  told  by  the  servant  who  had  charge  of 
the  rooms  to  lock  the  door  between  the  rooms,  but  did  not  do 
so.  Miss  Pettigrew's  deposition,  referred  to  in  the  opinion,  con<- 
tained  a  list  of  articles  which  she  knew  were  owned  bj  th» 
plaintiff,  and  had  been  in  the  trunks  a  few  days  before  the  al- 
leged robbery,  and  also  gave  an  estimate  of  their  value.  Tber 
answer  to  the  second  interrogatory  in  the  plaintiff's  deposition^ 
referred  to  in  the  opinion,  contained  a  statement  that  his  wife'» 
trunk  was  robbed  on  the  afternoon  of  November  7,  1868». 
while  they  were  guests  at  the  hotel,  and  gave  a  list  of  the  arti* 
des  and  an  estimate  of  their  value.  Testimony,  other  than  hy 
the  plaintiff's  deposition,  was  also  given  tending  to  show  thak 
the  trunk  had  been  robbed.  From  the  deposition  of  the  plain-^ 
tiff  it  appeared  that  silver  knives,  forks,  and  spoons,  of  ihm 
value  of  two  hundred  and  sixteen  dollars  and  fifty  cents,  and  m 
diamond  ring,  a  cameo  brooch,  and  other  articles  of  jewelry,  of 
the  value  of  four  hundred  and  ninety-two  dollars  and  fifty- 
cents,  and  some  other  articles  of  unknown  value,  had  beei^. 
stolen  from  the  trunk.  The  list  of  articles  and  their  values^ 
given  in  the  deposition  of  Miss  Pettigrew,  oorreeponded  vei^ 
nearly  with  that  given  in  the  plaintiff's  deposition.  The  evi- 
dence on  the  part  of  the  defendants  tended  to  show  that  thej~ 
took  all  neoessaiy  steps  to  detect  the  thief,  and  that  their  servant* 
were  reliable  and  honest,  and  that  a  watchman  was  constantly- 
employed  about  the  halls  to  guard  the  persons  and  projierty  of 
their  guests.  They  also  proved  that  they  kept  in  their  ofSce  a. 
secure  iron  safe  for  the  safe-keeping  of  articles  of  value  belong-^ 
ing  to  their  guests,  and  that  a  notice  of  that  fact  was  placed  oni 
the  inner  side  of  the  plaintiff's  door  and  his  wife's  attentioBi 
was  called  to  it.  This  notice  requested  all  guests  to  deposit  ix^ 
the  safe  all  articles  of  value,  and  notified  them  that  the  pro-^ 
prietors  would  not  hold  themselves  liable  tar  any  losses  thai 
might  occur,  and  also  requested  them  to  lock  their  doors  oik» 
leaving  the  rooms  and  to  leave  the  keys  at  the  office.    The 
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end  prayer  aaked  hj  the  plaintiff^  and  xefiuied  by  fhe  court — 
mentioned  in  the  opinion — ^was  to  the  effect  that  nnless  the 
plaintiff  or  one  of  his  companions  read  the  notice  or  knew  its 
^oontentBy  the  defendants  could  not  derive  any  benefit  from  it. 
The  other  fiictg  are  stated  in  the  opinion,  llie  judgment  was 
<<or  the  defendants. 

WUliam  8.  Btyan  and  Henry  WirUer  Davis^  for  the  appellant. 

/.  NetriUStede^  for  the  appellees. 

By  Oourty  TuoXy  J.  The  appellant  sued  the  appellees  to  re- 
^oorer  damages  for  the  robbery  of  his  wife's  trunk  while  a  guest  at 
-their  hotel.  After  having  offered  evidence  tending  to  prove  the 
Tobbeiy,  the  plaintiff  proposed  to  show  by  his  own  testimony, 
"taken  under  a  commission,  that  the  articles  alleged  to  have  been 
Hitolen  were  in  the  trunk,  and  the  value  of  them.  The  entire 
•deposition  having  been  objected  to  and  rejected,  he  offered  the 
•second  interrogatoiy  propounded  to  himself  and  the  answer 
thereto,  which  were  also  objected  to  and  excluded,  and  to  this 
-last  ruling  the  first  exception  was  taken. 

The  question  therefore  is,  how  far,  if  at  all,  innkeepers  may 
4)0  charged  with  such  losses  upon  the  evidence  of  their  guests. 
And  when  we  consider  the  amount  of  travel  in  this  county,  the 
"Subject  is  of  great  interest  to  the  community  as  well  as  propiie- 
iors  of  hotels.  As  the  loss  happened  before  the  passage  of  the 
«ct  of  1854,  c.  823,  the  case  must  be  disposed  of  according  to 
the  law  as  it  stood  at  that  time. 

The  exception  to  the  general  law  of  evidence  on  which  the 
appellant  relies  was  applied  many  years  ago  in  England  to  the 
liability  of  carriers,  and  also  in  other  actions  where  the  nature 
of  the  transaction  did  not  admit  of  better  evidence.  It  is  said, 
however,  that  the  rule  which  excludes  a  party  from  testifying 
in  his  own  case  was  relaxed  in  these  instances,  in  odium  epolio' 
ioris,  and  that  as  these  appellees  did  not  commit  the  wrong 
complained  of,  the  case  is  not  an  exception  to  the  rule.  We 
•are  not  satisfied  that  this  is  the  only  ground  on  which  the  ad* 
miasibility  of  such  proof  depends.  One  of  the  earliest  decisions 
was  against  a  carrier,  where  it  did  not  appear  that  he  had  con- 
certed the  box  to  his  own  use;  and  in  another,  under  the  statute 
of  Winton,  the  inhabitants  of  the  hundred  were  as  guiltless  of 
-the  robbery,  with  the  consequences  of  which  they  were  charged, 
«8  are  the  appellees  here.  As  against  a  defendant  who  had 
«faimsftlf  conmiitted  the  act,  and  possessed  the  means  of  showing 
the  dantage  by  producing  the  articles,  the  strongest  presumptions 
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would  ariae,  and  in  raoh  a  case  the  plaintiff's  oath  would  ba 
leoeiTed  with  greater  propriety  in  odium  tpMaJboris.  And  the 
aame  reason  wonld  apply  in  criminal  proBeoutiona:  Pretion  t. 
Leighkm^  6  Md.  88;  Broom's  Leg.  Maxims,  425;  Omiied  Siaies  v. 
Murpky,  16  Pet  203.  But  even  then  the  admissibility  of  the 
proof  in  ciyil  actions  would  depend  on  the  nature  of  ttie  case, 
for  there  are  many  torts  which  go  unredressed  by  defect  of  com- 
petent eTidence,  tiiough  the  acts  complained  of  are  of  the  most 
gricTOus  and  oppressive  character,  for  the  reason  that,  as  a  gen* 
«ral  rule,  actions  ex  delicto  as  well  as  those  ex  oovUradu  must  be 
supxK>rted  by  the  oaths  of  disinterested  witnesses.  Where  these 
are  not  to  be  had,  justice  often  fails,  and  the  wrong-doer  suc- 
ceeds, unless  the  case  be  eacduded  from  the  operation  of  gen- 
eral principles. 

But  the  cases  which  appear  to  be  the  foundation  of  this  doe- 
trine  do  not  place  it  on  the  ground  suggested  in  argument:  Chief 
Baron  Gilbert,  Oilb.  Ev.  128,  129,  speaking  of  actions  under 
the  statute  of  Winton,  says  that  the  exception  was  introduced 
because  the  remedy  would  be  totally  denied  to  the  party  if  he 
were  not  accepted  as  a  witness,  inasmuch  as  "  no  person  can  be 
supposed  present  in  such  transactions  to  give  their  evidence.'* 
As  showing  early  authority  for  this  exception,  now  for  the  first 
time  applied  in  this  court,  and  to  place  its  introduction  on  what 
we  consider  the  proi>er  basis,  we  give  at  length  two  cases  which 
we  find  referred  to  and  recognized  in  almost  all  the  elementaxy 
works,  and  in  most  of  the  reported  decisions  on  this  branch  of 
the  law. 

In  12  Yin.  Abr.  24,  pi.  84,  it  is  said:  **  On  a  trial  at  Bodmyn, 
Coram  Montague,  B.,  against  a  common  carrier,  a  question 
arose  about  the  things  in  a  box;  and  he  declared  that  this  was 
one  of  those  cases  where  the  party  himself  might  be  a  witness, 
propter  necemUUem  rei;  for  every  one  did  not  know  what  he 
put  into  his  box.  The  case  of  Bennei  v.  Hundred  of  Hertford, 
2  BoUe,  685,  is  thus  rendered  in  Norris's  Peake,  223,  note:  *'  In 
an  action  against  a  hundred  brought  by  the  master,  being  a 
carrier,  for  a  robbery  committed  on  his  servant  in  the  absence 
of  the  master,  quwre^  whether  the  master,  being  the  plaintiff  in 
the  action  brought,  may  be  a  witness  to  prove  that  he  delivered 
the  moneys,  of  which  his  servant  swears  he  was  robbed,  before 
his  servant  set  out  on  his  journey  in  which  he  was  robbed;  for 
this  might  be  proved  by  any  other,  and  no  person  is  to  be  a 
witness  in  his  own  cause,  but  for  necessity;  as  if  he  himself  had 
been  robbed,  although  that  he  was  plaintiff,  yet  he  might  be  a 
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good  witness  to  prove  himself  to  have  been  robbed,  and  of 
what  silkn  or  things,  and  also  to  prove  that  he  gave  notice  to 
the  next  ville  and  levied  hue  and  cry,  for  this  is  of  necessity 
for  defaolt  of  other  proof.  But  as  to  proving  the  delivery  of 
the  money  to  his  servant  before  the  robbery,  and  before  he  set 
out  on  his  journey,  this  might  be  proved  by  any  other  as  well 
as  by  him,  although  it  was  objected  that  it  is  not  safe  nor  usual 
for  men  to  call  witnesses  when  they  deliver  money  to  carry  on 
a  journey  on  account  of  the  danger  of  discovery,  and  for  thia 
reason  per  curiam,  against  my  opinion,  it  was  ruled  that  he 
should  be  received  as  a  witness."  And  in  the  same  note  it  i» 
said  that  a  similar  case  occurred  before  Mr.  Justice  Chambre, 
in  1802,  MS.,  where  a  mob  having  robbed  the  plaintiff's  barge^ 
of  com  which  was  carried  in  it,  that  part  of  the  case  was  proved 
by  the  servant,  but  he  not  knowing  the  quantity  on  board,  and 
this  case  (in  BoUe)  being  cited,  his  lordship,  on  the  authority 
of  it,  allowed  the  plaintiff  to  be  examined  to  prove  that  fact. 
Buller's  N.  P.,  at  page  289,  states  as  an  exception  to  the  general 
rule  that  **  a  party  interested  will  be  admitted  where  no  other 
evidence  is  reasonably  to  be  expected;"  and  in  Lancum  v. 
LaveU,  9  Bing.  466,  23  Eng.  Oom.  L.  662,  it  was  held  l^  th» 
fourteen  judges  that  the  case  before  them,  an  action  for  toU 
claimed  on  a  road,  came  expressly  within  this  exception  of  Mr. 
Justice  Buller,  because  the  nature  of  the  case  was  such  that 
no  other  proof  could  reasonably  be  expected  than  that  offered. 
See  also  1  Phill.  Ev.  69. 

These  cases  show  that  the  admissibiliiy  of  such  proof  is  recog- 
nized in  England  as  established  law,  and  that  this  exception  ia 
founded  upon  necessity,  and  was  allowed  for  the  attainment  of 
justice  in  certain  cases  in  which  it  would  fail  if  the  ordinary 
rules  were  applied. 

The  same  point  has  been  frequently  ruled  in  this  countiy,. 
where  the  question  appears  to  have  arisen  oftener'than  in  Eng- 
land, and  with  a  single  exception,  as  far  as  we  are  informed,  th» 
decisions  have  followed  the  English  doctrine.  The  only  case- 
the  other  way  is  that  of  Snow  v.  Uastem  BaUroad  Co,,  12  Met. 
iL  The  cases  referred  to  by  the  appellant's  counsel  indicate 
that  innkeepers,  carriers,  railroad  and  steamboat  companies,  and 
stage-owners  have  been  deemed  as  coming  within  the  exception^ 
and  that  necessity  has  been  considered  as  fully  justifying  a  de- 
departure  from  the  general  rule.  Greenleaf  says:  **  Such  evi- 
dence is  admitted,  not  solely  on  the  ground  of  the  just  odiun» 
entertained,  both  in  equity  and  at  law,  against  spoliation,  bai 
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•Iso  becansey  from  the  neceseiiy  of  the  case  and  the  nature  of 
the  subject,  no  proof  can  otherwise  be  expected;  it  not  being 
UBaal  even  for  the  most  prudent  persons,  in  such  cases,  to  ex- 
hibit the  contents  of  their  trunks  to  strangers  or  to  provide 
other  eyidence  of  their  value:"  1  Oreenl.  Er.,  sees.  848,  849; 
Clark  y.  I^pence,  10  Watts,  885;  United  Slates  t.  Murphy,  16  Pet 
203. 

This  application  of  the  law  of  evidence  to  innkeepers  is  quite 
compatible  with — ^nay,  in  most  cases  necessary  to  insure — ^the 
performance  of  the  duties  assumed  by  the  landlord.  In  consid- 
ering the  rights  and  obligations  arising  out  of  particular  rela- 
tions, it  is  competent  for  courts  of  justice  to  regard  considera- 
tions of  policy  and  general  convenience,  and  to  draw  from  them 
such  rules  as  will,  in  their  practical  application,  best  promote 
the  safety  and  security  of  all  concerned.  Hence,  common  car- 
riers and  innkeepers  are  made  liable  without  regard  to  actual 
fault  or  n^lect,  because  they  can  best  guard  against  danger, 
and  because,  in  case  of  loss,  it  would  be  difficult  for  the  owner 
to  adduce  proof  of  embezzlement  or  other  actual  &ult  or  neg- 
lect on  the  part  of  the  defendant.  Landlords  can  secure  the 
attendance  of  faithful  servants  and  guard  their  houses  against 
thieves.  **  The  rule  is  founded  on  the  expediency  of  throwing 
the  risk  upon  those  who  can  best  guard  against  it: "  FartoeU  v. 
Bogton  A  Worcester  B.  B.  Co.,  4  Met.  49  [88  Am.  Dec.  889]. 
When  a  person  opens  an  inn  he  assumes  a  relation  to  the  public 
which  renders  this  mode  of  proof  necessaty  to  the  protection  of 
his  guests.  Whilst  at  large  they  may  take  measures  to  secure 
their  baggage,  but  arrived  at  the  hotel,  the  traveler  has  little 
agency  in  the  means  employed  to  that  end.  These  depend  on 
the  regulations  of  the  house,  with  which  he  has  nothing  to  do. 
The  baggage  comes  under  the  care  of  the  establishment,  and 
this  custody  is  assumed  as  part  of  the  service  to  be  rendered 
for  the  price  to  be  paid.  The  proprietor  stipulates  for  the  hon- 
esty of  his  servants  and  for  the  safety  of  baggage,  except  as 
against  losses  by  means  not  necessaiy  to  mention  in  this  case. 
And  because  it  is  not  tolerated  that  trunks  shall  be  subjected 
to  inspection,  nor  indeed  supposed  that  landlords  desire  such 
exposure  of  private  baggage;  and  because  travelers  are  not 
expected,  in  anticipation  of  probable  loss,  to  have  persons  at- 
tending their  movements,  and  noticing  what  they  put  in  and 
what  they  remove  from  their  trunks,  from  time  to  time,  the  law, 
upon  grounds  of  necessity  and  general  convenience,  allows  a 
party  to  be  his  own  witness.    If  this  were  not  so,  it  would  be  a 
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complete  immunity  to  the  innkeepers,  contrary  to  one  of  the  con- 
ditions on  which  he  and  his  guest  are  presumed  to  come  to- 
gether, Tiz.,  that  his  baggage  shall  be  safe.  For  we  may  as  well 
declare  at  once  that  the  guest  shall  be  his  own  insurer  while 
at  the  inn,  as  to  deny  to  him  the  only  eyidence  which  he  can 
reasonably  be  expected  to  furnish  in  case  of  loss. 

It  may  happen,  as  suggested  in  the  argument,  that  mischief 
will  result  by  enabling  dishonest  persons  to  perpetrate  frauds. 
This,  howeyer,  may  occur  in  any  case  where  controversies  are  to 
be  determined  by  oral  testimony,  for  all  suitors  subject  them- 
aelves  to  the  risk  and  consequences  of  false  swearing  by  the  wit- 
nesses of  their  adversaries.  It  is  true  that  the  interest  which  a 
party  feels  in  the  result  is  a  greater  temptation  to  perjury  than 
AS  presented  to  witnesses  in  general,  but  this  consideration  must 
yidd  to  the  necessity  of  the  case,  and  the  peculiar  relations  of 
persons  in  the  predicament  of  these  parties.  The  defendant, 
however,  is  allowed  the  benefit  of  the  new  character  which  the 
plaintiff  assumes  on  taking  the  witness's  stand.  He  may  be 
cross-examined,  impeached,  or  rebutted,  and  dealt  with  in  all 
respects  like  other  witnesses;  and  in  many  cases,  a  searching 
examination  of  the  parly  himself,  as  to  his  position,  means,  and 
habits,  will  furnish  the  most  certain  test  as  to  the  probability 
that  the  trunk  contained  the  articles  in  respect  to  which  the 
action  may  be  brought. 

The  introduction  of  a  parly's  oath,  as  we  have  seen,  depends 
on  the  nature  of  the  subject,  and  the  necessity  of  the  case.  If 
he  has  disinterested  witnesses  to  prove  what  the  law  would 
otherwise  allow  him  to  show  by  his  own  oath,  they  should  be 
produced.  Hence,  in  this  case,  the  position  of  the  appellees' 
counsel,  that  Miss  Pettigrew's  deposition  proved  all  that  the 
plaintiff  proposed  to  establish  by  his  own,  would  be  an  answer 
to  the  offer  of  the  plaintiff's  oath,  if  they  had  proved  the  same 
facts.  But  on  examining  her  evidence,  we  find  that  she  knows 
nothing  of  the  circumstances,  having  previously  left  the  hotel. 
All  that  she  says,  bearing  on  this  point,  is,  '*  I  do  know  that 
the  trunks  referred  to  contained  articles  of  value."  Again  she 
eays,  **  The  trunks  of  plaintiff  and  his  wife  contained  jewelry 
and  other  articles."  She  nowhere  states  that  the  wife's  trunk 
contained  all  these  articles,  or  any  specified  portion  of  them. 
She  knew  nothing  of  the  alleged  robbery,  and  not  knowing 
which  of  the  trunks  had  been  opened,  she  could  not  say  that 
the  one  said  to  have  been  robbed  contained  the  articles  men- 
tioned by  her.    The  amount  of  her  proof  is,  that  her  brother 
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«ad  his  wife  had  these  things  in  their  tmnks;  and  was  of  little 
«flEBct  in  tiie  canse,  except  to  show  that  they  had  owned  sach 
articles,  and  the  Yaloe  of  some  of  them.  It  is  a  case,  then» 
whert  it  does  not  appear  that  the  plaintiff  had  other  proof  to 
which  he  might  have  resorted  as  to  the  contents  of  this  partioii- 
iar  tronk. 

A  question  sometimes  arises  as  to  the  extent  to  which  a  party 
will  be  allowed  to  testify,  that  is  to  8ay»  what  articles  he  may 
prove  to  haye  been  in  his  tronk.  As  a  general  mle,  a  landlord 
is  liable  only  for  what  is  considered  baggage,  and  not  for  every 
article  that  the  guest  may  choose  to  carry  with  him.  But  what 
is  the  baggage  of  a  traveler  depends  so  much  on  circumstances, 
such  as  his  position,  habits,  taste,  and  mode  of  living  and  trav- 
eling, that  it  is  easier  to  say,  in  a  given  instance,  whether  an 
article  is  embraced  than  to  lay  down  a  general  rule  that  will 
ajyply  to  all  cases.  We  do  not  think  the  term  embraces  mer- 
chandise OT  other  valuables  not  designed  for  use,  or  personal 
convenience,  on  the  journey.  It  is  not  within  the  implied  con- 
tract of  the  landlord  that  he  will  be  responsible  for  all  goods 
which  may  be  brought  to  his  house,  merely  because  they  hap- 
pen to  be  in  a  trunk.  If  so,  it  is  not  easy  to  define  to  what 
extent  the  power  of  the  guest  may  be  abused,  and  advantage 
taken  by  him  as  against  the  landlord:  Clark  v.  Spence^  10  Watts, 
885;  Pardee  v.  Drew,  25  Wend.  459;  Story  on  Bailments,  499; 
JoknMon  V.  SUme,  11  Humph.  419;  DibUe  v.  Broion,  12  Oa.  224 
[56  Am.  Dec.  460];  Orange  County  Bank  v.  Brown,  9  Wend. 
115  [24  Am.  Dec.  129];  Hawkins  v.  Hoffman,  6  Hill,  589  [41 
Am.  Dec.  767]. 

In  the  present  case,  we  find  that  the  trunk  contained  silver 
knives,  forks,  and  spoons.  For  them  the  appellees  were  not 
responsible.  If  a  party  may  recover  for  these,  why  may  he  not 
lor  uL^u  V  dozens  of  the  same  articles,  or  for  any  description  and 
amount  of  plate  f  This  we  take  to  be  in  accordance  with  the 
reason  of  the  case,  and  is  supported  by  authority.  But  for  per- 
sonal ornaments  appropriate  for  a  traveler's  wardrobe  a  land- 
lord may  be  liable.  And  inasmuch  as  the  answer  to  the  second 
interrogatory  contained  evidence  admissible  under  the  pleadings, 
namely,  proof  of  the  jewcliy  as  part  of  the  contents  of  the 
irank,  it  should  not  have  been  altogether  excluded. 

It  was  contended,  on  the  part  of  the  appellees,  that  this  answer 
also  contained  evidence  of  the  robbexy,  and  that  the  plaintiff  be* 
ing  incompetent  for  that  purpose,  it  should  have  been  rejected  for 
that  reason.    We  are  not  prepared  to  say  that  a  guest  cannot* 
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in  any  oase,  pxoTe  the  loss  of  his  baggage  by  his  own  oath. 
The  general  rule  is  that  he  cannot;  but  instances  may  occur 
where  the  reception  of  such  testimony  would  be  necessary  to  the 
ends  of  justice,  and  also  within  the  reason  of  the  rule  which  gov* 
ems  this  class  of  cases.  For  example,  it  is  in  proof  in  this  rec- 
ord that  the  chambermaid  had  a  master-key  to  the  rooms  under 
her  care,  and  that  there  were  notices  in  the  rooms  for  lodgers  to 
leave  their  keys  at  the  office.  What  security  would  locking  the 
door  by  the  guest  afford  against  the  improper  use  of  the  master- 
key  or  of  the  one  left  at  the  office  ?  If  the  room  be  entered  and 
robbed  in  his  absence,  and  no  signs  of  violence  appear,  ought 
the  guest  to  be  required  to  produce  other  proof  of  a  fact  that  it 
is  quite  manifest  he  cannot  so  establish  f  And  yet  it  is  plain 
that  under  this  hypothesis  he  might  be  injured  by  the  very 
agents  of  the  landlord,  who,  of  course,  would  not  testify  against 
themselves.  The  case  supposed  would  be  within  the  reason  as- 
signed by  Chief  Baron  Gilbert,  **  that  no  person  can  be  supposed 
present  in  such  transactions  to  give  their  evidence."  These  re- 
marks are  made,  not  as  applying  to  this  action,  but  to  avoid  a 
conclusion  hereafter.  As  we  have  said,  the  plaintiff  had  offered 
other  evidence  of  the  robbery,  and  his  own  oath,  if  admissible 
under  a  different  state  of  case,  was  not  necessary  for  that  pur- 
pose. And  so  also  we  may  add,  in  reference  to  this  deposition 
as  containing  evidence  of  the  value  of  the  jewelry,  if  relied  upon 
for  that  purpose,  that  the  party's  oath  of  the  value,  if  received 
at  all,  can  only  be  where  the  nature  of  the  subject  and  the  neces- 
sity of  the  case  are  within  the  reason  of  the  exception.  There 
appears  to  be  some  diversity  among  the  cases,  and  as  this  record 
does  not  need  any  expression  of  opinion  by  us,  there  being  other 
proof  of  the  fact  by  the  plaintiff's  sister,  we  confine  ourselves  to 
admitting  the  answer  to  the  second  interrogatory  as  evidence  of 
the  contents  of  the  trunk. 

There  is,  to  be  sure,  difficulty  sometimes  in  separating  what 
is  admissible  from  what  the  law  rejects,  so  as  to  enable  the 
party  objecting  to  bring  the  precise  point  before  the  court;  and 
this  is  more  likely  to  occur  in  offering  interrogatories  and 
answers  under  a  commission.  Where,  however,  it  can  be  done, 
it  should  be,  as  in  Galvert  v.  Goxe,  1  Gill,  95,  if  the  matters  are 
so  blended  as  to  be  inseparable  for  the  purpose  of  distinct  ob- 
jections, the  party  may  accomplish  his  object  by  asking  an  in- 
struction as  to  the  applicability  of  the  evidence,  and  its  effect 
on  the  case  or  any  branch  of  it:  Pegg  v.  Warford^  7  Md.  682;  Cat^ 
roll  V.  Granite  Mfg.  Co.,  11  Id.  400. 
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Without  ezpresBmg  any  opinion  npon  the  law  of  the  plain* 
tiff's  second  prayer,  we  may  remark  that  if  correct,  its  refusal 
famishes  no  sufficient  ground  for  reversing  the  judgment.  His 
first  prayer,  granted  by  the  court,  had  given  the  law  to  the  juiy 
as  favorably  as  he  could  have  desired,  deciding,  among  other 
points,  that  the  landlord's  liability  was  not  limited  by  the  no- 
tice; whether  it  was  read  or  not,  therefore,  could  make  no  dif- 
ference. It  has  been  frequently  ruled  that  a  prayer,  the  subject 
of  which  is  covered  by  previous  instructions,  ought  not  to  be 
granted,  because  such  repetitionB  aze  calculated  to  embarrass 
the  juzy ,  and  may  mislead  them :  Mutual  Scfely  Ins.  Co.  v.  Cohen, 

8  Gill,  459  [48  Am.  Dec.  841];  Stokes  v.  SaUonsUitt,  18  Pet.  181. 
Judgment  reversed,  and  procedendo  ordered. 

ImiKXEPnta,  los  Wbat  Goods  ofOoict  Liablb.— It  is  no*  UMporpots 
ei  tfaii  note  to  diaooM  the  genetml  liability  of  iankoapon.  Eor  tha  law  on 
that  head,  aaa  Story  on  Bailm.,  aeoa.  4M^«87;  Sohooler  oo  BaUm.  24&- 
296;  ChtU  v.  Wiggkut  7  Am.  Dao.  448,  and  the  aztnaivo  note  tiMrato44e- 
458.  The  object  here  ia  to  give  the  law  oonoaralng  the  claiana  and  Unda  of 
gooda  for  which  an  innkeeper  ia  liable. 

The  general  liability  of  an  innkeeper  for  the  gooda  of  hia  gneata  ia  under* 
atood  to  be  aomewhat  in  the  natore  of  an  inanrer,  when  not  teatriefcad  by 
atatnte  or  by  the  ooodnot  of  the  gneata  themaelTea.  The  common-law  role  ia 
that  an  innkeeper  ia  boond  to  take  all  poaaible  care  for  theaafety  and  aaoarity 
of  the  gooda,  money,  etc.,  of  hia  gneat  while  in  hie  honae;  and  if  they  be 
atolen  from  the  inn  thiongh  no  faalt  or  neglect  of  the  gneat,  nor  by  a  oompan- 
km  gneat,  and  thera  ia  no  cTidence  to  ahow  how  it  waa  done,  or  by  whom,  the 
innkeeper  la  liaUe  for  the  loaax  Ihmbier  v.  Day,  6  Neb.  608.  Among  many 
eaaea  holding  the  innkeeper  to  the  atrict  liability  of  an  inanrar,  and  only  ex- 
empt by  the  act  of  God  or  the  pnblio  enemy,  are  JiaUerY,  Browne  1  OaL  221; 
Shaw  T.  Berrjf,  81  Me.  478;  Korenm  v.  ^oreroM,  63  Id.  103;  Bwrrow$  v. 
Trieber,  21  Md.  320;  ifaaofiT.  Thcmpmm,  9  Pick.  28C,  284;  Manning  t.  WOU, 

9  Hnmph.  746;  Thiekaim  v.  Howard^  8  Blaokf.  636;  Sa99en  v.  Olark,  37  Ga. 
242.  On  the  contrary,  aee  MeieaffY.  Heu^  14  HI.  129;  Joknaon  v.  Richard- 
ion,  17  Id.  302;  Hwoth  v.  FrenBm,  20  Tex.  798;  MeDanieU  v.  Bobinaon,  26 
Vt.  316;  Bead  v.  AnMm,  41  Id.  16;  Kkten  v.  midebrand,  9  B.  Hon.  72; 
Woodward  v.  Mo9$,  18  La.  Ann.  166;  OuUer  v.  Bomrey,  30  Mich.  259.  In 
Bome  of  the  latter  caaea»  however,  the  liability  ia  raatricted  by  reaaon  of  atat- 
nte.  The  liability  ia  likened,  in  a  certain  extent,  to  that  of  a  common  carrier 
in  degree,  but  ia  not  xeatricted,  like  that  of  a  carrier,  to  the  peraonal  baggage 
of  a  gneat,  but  probably  extenda  to  aU  the  property  which,  aa  belonging  to 
the  gneat,  ia  received  by  the  innkeeper  aa  anch:  Taylor  v.  Monnoi,  4  Duer, 
110$  Needles  v.  Howard,  1  K  D.  Smith,  64.  Thna  it  ia  aaid  that  "an  inn- 
keeper'a  liability  la  not  limited,  like  that  of  a  carrier  of  paaaengers,  to  the  care 
merely  of  that  apedea  of  property  which  comea  nnder  the  denomination  of 
baggage.  The  carrier  of  paaaengers  performa  a  diatinct  employment.  Ha 
nnderfeakea  to  transport  the  pasaenger  and  hia  baggage.  The  baggage  ia  what 
Iravelera  nanally  carry  with  them,  or  what  ia  eaaential  or  neoeasary  for  their 
■ae  in  the  conrse  of  the  joainey.  The  care  of  it  ia  incident  to  and  forma  a 
ptft  of  the  contract  for  the  carriage  of  the  pasaenger,  for  whieh  the  carrier  ia 
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compen—ted  by  the  fare  or  rate  agreed  upon.  But  for  anything  beyond  mere 
baggage  the  carrier  is  entitled  to  extra  compensation;  it  is  not  embraced  or 
oompensated  for  in  the  fare  paid  by  the  passenger;  and  if  he  has  anything 
with  him  not  coming  nnder  the  denomination  of  baggage,  of  which  the  carrier 
la  not  advised,  or  for  the  carriage  of  which  he  receives  nothing,  it  is  at  the 
risk  of  the  passenger,  and  the  carrier  is  not  liable  in  the  event  of  its  loss. 
Bot  the  ocenpation  of  the  innkeeper  is  different.  He  keeps  a  place  of  enter> 
tainment  for  the  reception  of  all  who  travel,  whether  in  their  own  vehicle  or 
otherwise,  in  which  the  farmer  oarrying  his  prodace  to  market,  the  trader 
vending  his  wares  about  the  country,  the  traveler  with  simply  his  baggage,  or 
the  passenger  journeying  on  foot,  equally  find  accommodation;  and  where 
provision  is  made,  not  merely  for  the  personal  entertainment  of  the  guest,  but 
for  the  housing  and  safe-keeping  of  the  property  he  brings  with  him,  while 
he  rests  or  repoees  at  the  inn. 

'*  In  the  modern  times  great  changes  have  taken  place  in  reepect  to  the 
accommodation  afforded  by  inns.  Anciently  the  inn  was  a  kind  of  a  warehouse 
or  hotel,  in  which  travelers  in  journeying  from  one  part  of  the  country  to  the 
other  for  the  purposes  of  trade  or  oommeree  found  a  temponuy  acoommod** 
tion  for  their  merchandise.  But  now  that  the  superior  facilities  exist  for  the 
transportation  of  merchandise  as  respects  the  cost,  the  speed,  and  the  security 
of  its  transport,  this  description  of  inn  has  fallen  very  much  into  disuse^  ex- 
cept in  remote  or  sparsely  settled  districts.  In  dties  and  lai^e  towns  to  which 
travelers  journey  by  railroad  or  steamboat,  inns,  or,  as  they  are  oommonly 
known  in  this  country,  hotels,  are  simply  establishments  for  the  reception  of 
travelers  accompanied  merely  with  their  ordinary  baggage.  The  proprietors 
of  such  establishments,  as  they  make  no  provision  for  the  kind  of  accommo- 
dation that  was  afforded  by  the  ancient  mns,  are  under  no  obligation  to  receive 
a  traveler  with  merchandise,  and  may,  if  they  think  proper,  refuse  to  house 
•r  take  care  of  it.  But  whatever  may  be  the  nature  of  the  inn,  or  the  kind  of 
accommodation  afforded,  if  the  innkeeper  receives  the  guest  and  his  goods, 
he  charges  himself  with  their  safe-keeping. 

"  The  moment  the  goods  are  ti^ra  hotpUium  the  liability  of  the  innkeeper  at- 
taches, and  that  liability  extends  to  goods,  chattels,  and  movables  of  any  kind 
or  description  which  the  traveler  brings  with  him:  **  Van  Wyd^t  Oaae^  12 
How.  Pr.  147,  151;  see  also  Trieber  v.  Burrows,  27  Md.  131;  StamUm  v.  Le- 
land,  4  E.  D.  Smith,  88;  Kellogg  v.  Sweeny,  1  Lans.  397*  But  no  liability 
attaches  until  the  goods  are  it^ra  hoepiUum;  Calye*€  Case,  8  Co.  82;  DtdUn- 
ton  V.  Winchester,  4  Gush.  114;  and  as  to  the  goods  the  relation  must  be  that 
of  innkeeper  and  guest;  Mowen  v.  Pesthers,  61  N.  Y.  84;  Mateer  v.  Brown,  1 
Cal.  221.  If,  therefore,  an  innkeeper,  at  the  request  of  his  guest,  sends  his 
horse  to  pasture,  and  the  horse  is  stolen,  or  if  sheep  should  be  put  in  a  pasture 
by  or  under  the  direction  of  the  guest,  and  they  should  be  injured  by  eating 
poisonous  plants,  being  so  placed  at  the  guest's  direction,  they  are  not  wi/hi 
hoepitiwm,  and  the  innkeeper  is  not  liable:  Calye^t  Ca»e,  8  Co.  32;  HawUy  v. 
SmUh,  25  Wend.  842.  Undoubtedly,  for  whatever  personal  property  the 
guest  may  have  brought  i^fra  hoepUium  the  innkeeper  is  liable.  Not  <mly 
the  guest's  animals  and  private  equipage  may  thus  claim  protection,  his 
wearing  apparel  and  personal  jewelry,  his  baggage  and  traveling  neees* 
series,  but  indeed  money  and  valuables  to  an  unlimited  amount:  Armiiiead 
y.  WhUe,  17  Q.  B.  261;  Keni  v.  Shudsard,  2  Bam.  k  AdoL  803;  Beritkmt 
Woolen  ITorJb  V. /Voetor, 7 Cnsh.  417;  SasamY.  CZorib, 39 Oa.  242.  Whsrea 
servant  of  a  guest  was  robbed  in  the  hotel  of  his  master's  goods,  it  was  held 
that  such  goods  were  infra  hotpitimn,  end  the  innkeeper  Uablst  2Wmi  t« 
HamredeOfOM  Bank,  14  Am.  Dec  264. 
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No  limit  was  nubde  as  to  the  kind  of  property  nnder  the  eommon-Uw  roK 
eonept  that  the  liability  extended  only  to  mo^ableB.  Thna  in  CUye'«  Caae,  S 
Co.  32,  1  Smith's  Lead.  Gas.  135,  *'  if  one  brings  a  bag  or  cheat  of  evidenoea 
of  debt»  or  obligations,  deeds,  or  other  specialties,  and  by  default  of  the  inn- 
keeper they  are  taken  away,  the  innkeeper  shall  answer  for  them."  The  Usp 
Inlity  extends  to  horses  received  by  the  innkeeper,  and  stolen:  NewBom  v. 
Axon^  10  Am.  Dea  685;  or  injured  or  killed:  Wcuhhum  v.  Jones,  14  Barb. 
103;  ffUl  ▼.  Owen,  35  Am.  Deo.  124;  Dieientm  ▼.  Bogers,  40  Id.  642;  and  t» 
the  theft  of  the  harness  on  the  horse:  Maaon  v.  Thompson,  20  Id.  471.  8o 
where  the  innkeeper  receives  cattle  driven  on  the  road  to  keep  over  night,  he 
is  responsible  as  snch  for  the  safety  of  the  place  provided  for  them:  Hitaon  v. 
Adaam,  71  Me.  49. 

The  liability  of  the  innkeeper  attaches  to  money  of  the  gnest  as  well  as  to 
his  other  goods:  Kent  v.  Shuekard,  2  Bam.  ft  AdoL  803.  An  innkeeper  ha* 
been  held  liable  where  a  satchel  containing  coin  was  given  to  him  to  take 
ehai^ge  of,  without  any  statement  being  made  of  its  contents:  Keilogg  v. 
Sweeny,  1  Lans.  397;  so  where  a  gnest  ordered  his  tmnk,  oontaining  money, 
to  be  taken  to  his  room  at  an  inn,  and  daring  the  night  the  money  was  stolen, 
the  innkeeper  was  held  liable:  Eppe  v.  Hinds,  61  Am.  Deo.  52a  Li  QinknUm 
T.  (Umttney,  1  Hayw.  40,  an  innkeeper  was  held  liable  for  a  snm  stolen  oat  of 
■addle-bags  of  the  gnest,  though  no  notice  of  the  contents  of  such  begs  had 
been  given.  For  the  theft  of  a  diamond  pin  which  the  gnest  was  aoenstomed 
to  wear,  the  innkeeper  was  held  liable:  Waisk  v.  PovierJUHd^  6  Week.  Not 
OsB.  149. 

To  make  the  innkeeper  liable  for  goods  of  the  guest,  however,  they  must 
bftve  been  received  by  the  innkeeper  in  Ids  character  as  such.  In  Mowers  v. 
Fttkers,  61  N.  Y.  88,  it  is  said  that  while  the  innkeeper  is  bound  to  receive 
the  person  and  goods  of  all  who  come  in  the  character  of  guests,  yet  he  is  not 
bound  to  furnish  accommodations  for  persons  desiring  to  expoee  commoditiee 
for  sale,  or  permit  his  establishment  to  be  made  a  depot  for  the  timnsactioD 
of  bosiiiees.  He  is  doubtless  bound  to  receive  and  entertain  strolling  ped- 
dlers  and  securely  guard  their  goods  and  packs  of  trinkets  if  brought  ifi/ra 
AofpMvm,  so  long  as  they  remain  as  mere  gueets.  Thus  where  a  guest  se- 
cured of  an  innkeeper  a  private  room  to  show  his  goods,  the  court,  per  hotd 
EUenborough,  says:  **  The  keeping  of  these  goods  hardly  falls  within  the  inn- 
keeper's duty,  ....  and  the  gnest  is  therefore  bound  to  exercise  ordinaiy 
eare  in  keeping  them;  and  if  he  fails  to  do  so,  and  by  his  negligence  the 
goods  are  lost,  he  himself  is  liable  and  the  innkeeper  excused:'*  Burgess  v. 
Clements,  4  Man.  ft  8eL  306;  see  abo  Feamsworth  v.  Paekwood,  1  Stark.  249. 
The  former  of  these  cases  was  one  in  which  the  guest  desired  a  room  in  which 
to  show  his  goods,  consirting  of  Jeweky  and  the  like.  A  room  was  assigned 
him,  and  a  key  delivered,  with  directions  to  lock  the  door.  He  afterwards 
went  away  and  left  the  room  for  some  hours,  with  the  key  in  the  lock  on  the 
outside,  and  some  of  the  boxes  of  jeweky  were  stolen.  The  innkeeper  was 
held  not  liable.  Analogous  to  this  is  the  case  of  Myers  v.  CoUritt,  5  Biss. 
465,  where  a  gnest  at  a  hotel  took  to  his  room  valuable  articles  of  merehan- 
dise,  consisting  of  jewelry,  and  exposed  them  there  for  show  and  for  sale, 
inviting  an  examination  by  purchasere.  The  hotel-keeper,  it  was  held,  was 
not  subject  to  the  special  liability  of  an  innkeeper.  Drummond,  J.,  says:  ^'I 
think  this  is  the  true  rule  of  law  on  the  subject:  If  a  person  going  into  a 
hotel  as  a  guest  takes  to  his  room  not  ordinary  baggage,  not  those  artidee 
whioh  generally  accompany  a  traveler,  but  valuable  msrehandise,  such  as 
miehee  and  Jeweby,  and  keeps  them  there  for  show  and  aale^  and  from  tino 
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to  time  iiiTitw  parties  into  hit  room  to  inspect  and  porchaae,  nnleaa  there  ii 
some  special  drcnmstanoe  in  the  case  showing  that  the  innkeeper  assumes  the 
responsibility  as  of  ordinary  baggage,  as  to  snob  merchandise,  the  special  obli- 
gations imposed  by  the  common  law  do  not  exist,  and  the  gaest,  as  to  the— 
goods,  becomes  their  vendor,  and  uses  his  room  for  the  sale  of  merchandise, 
and  really  changes  the  ordinary  relations  between  the  innkeeper  and  guest.** 
In  Chtte  T.  WigginSf  7  Am.  Dec.  448,  the  innkeeper  received  the  plaintiff  as 
his  guest  for  the  night,  with  his  loaded  sleigh,  and  horses.  The  sleigh  and 
oontents  were  put  by  the  innkeeper  into  an  outhouse,  where  he  usually  put 
such  loads.  The  doors  of  the  outhouse  were  broken  in,  and  the  load,  consist- 
ing of  bags  of  grain,  was  stolen.  The  innkeeper  was  held  liable.  In  FUktr 
V.  Kdaeif,  16  Fed.  Rep.  71,  where  a  statute  provided  that  the  innkeeper's 
liability  would  attach  to  merchandise  only  in  case  of  a  written  notice  to  the 
innkeeper  stating  the  kind  and  amount  of  goods,  it  was  held  that  the  notice 
was  absolutely  necessary  to  fix  such  liability.  In  Needles  v.  Howard^  1  E.  D. 
Smith,  54,  an  innkeeper  was  held  liable  for  a  package  of  laoe  merchandise 
bought  by  a  guest  at  a  store,  and  sent  by  the  seller  of  the  goods  to  the  hotel 
for  the  guest,  the  package  having  been  received  by  the  inkeeper  for  the  guest, 
but  stolen  before  delivery  to  the  guest.  Where  the  owner  of  a  stallion  gave 
notice  that  on  a  certain  day  in  each  week  the  stallion  would  stand  for  mans 
at  defendant's  inn,  the  party  coming  on  such  day  and  stabling  the  stallion  al 
the  inn  was  held  not  to  be  a  guest  so  as  to  render  the  innkeeper  liable  for  an 
injury  to  the  animal:  Mcwere  v.  Fethert^  61  N.  T.  84.  Where  an  innkeeper 
kept  a  sea-bathing  establishment,  but  separately  from  his  inn,  he  was  held 
not  liable  as  an  innkeeper  for  clothes  of  his  patrons  left  while  they  went  in 
bathing:  Minor  v.  StapteSy  71  Me.  816. 

An  innkeeper  may  object  to  receiving  within  his  precincts  goods  and  chat- 
teb  of  the  guest  which  he  perceives  to  be  injurious  and  ofiensive  for  each 
enstody,  or  improperly  secured,  or  such  in  kind,  bulk,  or  value  that  no  trav- 
eler ou|^t  rightfully  to  make  his  host  answerable  for  them:  KeUogg  v.  8w&emff^ 
1  Lans.  397;  Myen  v.  CottriU^  5  Biss.  465;  Qu/een  ▼.  Rymer.  L.  B.  2  Q.  R  D. 
136;  NeedUM  v.  Howard,  1  E.  D.  Smith,  54.  In  Howe  Machine  Co,  ▼.  Peeue, 
49  Vt.  477,  an  innkeeper  was  held  not  liable  for  goods  of  a  perishable  charao* 
ter,  it  being  stated  that  the  loss  in  such  case  would  be  presumed  to  have  been 
in  the  ordinary  and  natural  course  of  affairs. 

By  statute,  in  many  states,  the  responsibility  of  innkeepers  for  money  and 
valuables  has  been  curtailed,  by  requiring  the  guest  to  deliver  them  into  his 
special  custody;  while  upon  the  suggestion  that  the  guest's  own  imprudence 
has  occasioDed  his  loss,  our  courts  have  mitigated  the  rigor  of  the  legal  rule. 
It  has  been  held  that  an  innkeeper  is  liable  for  money  left  by  his  guest  in  the 
hotel,  even  though  it  was  not  placed  in  the  safe  kept  for  that  purpose,  and  of 
which  the  guest  had  notice;  but  the  innkeeper  may  excuse  himself  by  showing 
due  diligence  on  his  part,  and  that  the  loss  was  not  the  result  of  his  negli- 
gence. The  burden  of  proof,  however,  is  on  the  innkeeper.  Where  the  guest 
is  shown  to  have  had  an  unnecessarily  large  amount  with  him,  or  where  he 
has  unnecessarily  exposed  his  property  or  money  to  danger  of  loss,  the  inn- 
keeper has  been  held  not  liable:  Johneon  v.  Hiehardmmf  63  Am.  Dec  869L 
In  Eleox  v.  HiU^  98  U.  S.  218,  a  guest  delivered  to  the  baggage  derk  as  ordi* 
nary  baggage  a  valise  containing  six  thousand  three  hundred  dollars'  worth  of 
jewelry,  without  notifying  any  one  of  the  contents.  The  innkeeper  was  hdd 
not  liable. 

Where  the  goods  or  articles  are  retained  in  the  immediate  control  and  di- 
reetion  of  the  guest,  the  innkeeper  has  been  held  not  liaUei  Otdpt^e  (km^  • 
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Ok  82;  ffawiep  v.  8mUh^  25  Wend.  642L  Thus  in  Wehmgmr  t.  Tai/kr,  1 
Bash,  277,  it  has  been  held  that  if  a  gaest  brings  into  the  Inn  an  article  of 
•ztraordinary  valne,  not  attached  to  his  person  nor  carried  with  him  for  per* 
■onal  conTenienoe,  as,  for  example,  a  bag  of  gold,  case  of  jewelry,  or  paokaga 
of  paper  cnrrencsy,  the  &ot  that  he  does  not  either  notify  the  host  or  oflTer  t9 
place  it  in  his  actoal  costody  will  imply  that  he  tnists  it  to  his  own  care,  and 
if  stolen,  the  innkeeper  is  not  liable,  unless  for  dishonesty  of  his  own  household. 

Innkeepers  have  been  allowed  to  make  regalationB  which,  if  rsssonabls, 
may  in  a  measore  restrict  their  liability.  Thus  it  has  been  held  that  an 
innkeeper  may  require  guests  to  pat  their  goods,  or  certain  of  tileir  goods, 
in  a  partioolar  place,  and  that  if  they  fail  to  do  so  the  innkeeper  is  not  lia> 
ble:  WUmm  v.  Halpm,  I  Daly,  496;  FuUer  v.  Ooa<s,  18  Ohio  St  843.  Baft 
see  Packard  v.  Northcr€^  2  Met.  439,  An  innkeeper  may  specially  require 
and  make  regulations  that  goods  of  special  Tslne,  money,  jewelry,  etc,  not 
required  for  daily  use  and  oonvenieuce,  shall  be  deposited  in  his  custody,  and 
if  actoal  notioe  is  brought  to  the  guest,  and  he  fails  to  comply  therewith,  the 
innkeeper  will  not  be  liable  for  such  artidea:  SUmkm  ▼.  Ldandt  I  B.  I). 
Smith,  88;  Pope  ▼.  HaO,  14  La.  Ann.  324;  Joknmm  ▼.  Bickardwm^  68  Am. 
Dec  369;  Prqfiieir.  HaU,  14 La.  Ann.  524;  Vati  WudtY.  Howard,  12 How. 
Pr.  147;  PvrvU  v.  ColenuM,  21  K.  T.  Ill;  S.  C,  1  Boew.  321;  BosenplaaUit 
T.  RotmptaeiUer,  54  N.  T.  262;  Hyatt  t.  Taylor^  51  Barb.  632.  But  there 
«an  be  no  rule  exempting  an  innkeeper  from  liability  for  money  or  jewelry 
wliich  has  been  left  in  the  gnesf  s  room  in  his  trunk,  unless  he  brings  hooM  to 
the  guest  notice  of  a  regulation  that  they  must  be  deposited  in  such  a  place 
as  he  directs:  Kdtcgg  v.  Sweeny^  1  Lens.  397.  The  mere  posting  of  the 
notice  is  not  su£Bcient:  BodvfeU  ▼.  Bragg^  29  Iowa,  232.  The  innkeeper  ia 
liable,  however,  for  necessaiy  baggage,  the  guest's  watch  and  personal  ap» 
parel,  and  for  money  which  he  has  about  him  for  hii  personal  use,  even  thou^ 
a  regulation  exists  requiring  a  deposit  of  valuables  in  the  safe:  Pope  v.  Hall, 
14  La.  Ann.  324. 

In  Maryland  and  some  other  states  the  strict  common-law  rule  has  been 
relaxed,  and  innkeepers  held  liable  for  actual  and  necessary  baggage  only. 
And  in  determining  what  constitutes  such  bsggage>  the  station,  life,  and 
habits  of  the  guest  may  be  taken  into  consideration:  Trieber  v.  Burrouw,  27 
Md.  130;  OiUe  v.  FaunJtJUroy,  13  Id.  132,  139,  both  citing  the  principal  case; 
PtoJUei  V.  HaU,  14  La.  Ann.  129,  139.  It  should  consist  of  only  such  ar- 
ticles of  necessity  and  personal  convenience  as  are  usually  carried  by  pas* 
aengera  for  their  personal  use:  Saesen  v.  Clarhf  37  Oa.  242.  What  is  proper 
baggage  is  a  question  for  the  jury.  Money  in  a  trunk  for  necessary  traveling 
azpeasee  is  proper  baggage:  AtaUby  v.  Chapman^  25  Md.  310;  Taylor  v. 
Momutt,  4  Duer,  116;  Van  Wyck  v.  Howard^  12  How.  Pr.  152;  Stanton  v. 
l/elandy  4  E.  D.  Smith,  88.  The  jury  will  of  course  determine  in  each  case 
whether  a  sum  is  reasonable  or  not.  A  traveler  about  the  country  was  held 
properly  to  have  forty  dollars  in  his  trunk:  NobU  v.  MUlihen,  74  Mc  225. 
8o»  a  tiaveler  from  Europe  having  four  hundred  and  fifty  dollars  in  his  trunk  i 
Van  Wyek  v.  Homard,  12  How.  Pr.  152;  and  another  having  five  hundred 
dollars  and  a  gold  watch:  Mwrch\«iin  v.  Bergenia  69  Oa.  206 — were  held  to 
proper^  have  the  same  as  part  of  their  baggage,  and  the  innkeeper  was  held 
liable  for  its  loss.  An  ordinary  watch,  chain,  and  jeweLs  are  properly  part  of 
the  guest's  baggage:  MaJUby  v.  Chapman,  25  Md.  310;  Ramaky  v.  Ldamd,  Q 
Bobt.  858.  But  a  Colt's  revolver  and  silver  tea-spoons  are  not  embraced  in 
the  term  **  baggage,"  nor  are  surgical  instruments,  unless  the  guest  is  a  physi 
or  aoigeon,  or  a  student  of  medicine:  Oik$  v.  FaiMtkroy,  18  Md.  120L 
Am.  Dae  ToL.  LXES— U 
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By  tUtnte  in  Bnglaiid  and  in  lome  of  the  United  States,  qtulifioations  of 
the  innkeeper's  liability  have  been  introdnoed.  This  legislation  is  in  most 
eases  intended  to  exempt  the  innkeeper  from  liabihty  for  valnable  articles^ 
money,  jewelry,  and  the  like,  and  is  also  aimed  to  exempt  the  innkeeper 
from  losses  by  fire  occasioned  by  no  fault  or  negligence  on  his  part.  Where, 
however,  a  statute  so  limits  the  innkeeper's  liability  as  to  certain  goods  or 
in  oertain  cases,  in  all  other  oases  or  as  to  other  classes  of  goods  the  fall  oom- 
mon-law  liability  attaches;  and  where  a  deposit  of  valnable  articles  In  the 
office  safe  is  required,  if  the  deposit  is  so  made  the  full  common-law  liability 
attaohes  to  such  articles,  whether  of  minor  or  large  Value,  and  whether  neces- 
sary baggage  or  not:  WilHn9  v.  Earle,  44  N.  Y.  172;  Ratnalejf  v.  Letand,  43 
Id.  639;  Pinkerton  v.  Woodward,  33  Gal.  657;  Shoecmjl  v.  Baileff,  25  Iowa, 
663.  Under  statutes  requiring  the  deposit  with  the  innkeeper  of  gold  and 
silver  articles  and  jewelry,  the  innkeeper  has  been  still  held  liable  forwatohet 
and  money  for  ordinary  use:  See  Krone  v.  Swtenify  2  Daly,  200;  BemsieU  v. 
Sweny,  33  K.  Y.  Super.  Ct  271;  Jlii{ford  v.  Wedey,  1  Wil.  Snper.  Ct.  119; 
Mcanaky  Y,  Leland,  43K.  Y.  639;  but  see,  eofUro,  5temir<  v.  PonoM,  24  Wia^ 
241;  HyaU  v.  Tajfhr,  42  K.  Y.  269. 

GsNXBAL  OiurionoH  TO  Eyidxnox,  Pabt  07  Which  m  Admibbzblb:  8mUk 
T.  Canuey,  66  Am.  Deo.  372;  Barlow  v.  Lambert^  Id.  374;  8moU  t.  Edamk^ 
68  Id.  310;  and  an  objection  to  the  admissibility  of  evidence  must  be  con- 
fined to  the  particular  evidence  claimed  to  be  inadmissible:  BvmreU  ▼•  N^, 
28  Md.  186,  citing  the  principal  case. 

Betusal  to  Eepkat  Instruction  albiadt  Oivsn  in  Subsxakgi  is  no 
ground  of  reversal:  Taber  v.  fTtMton,  61  Am.  Deo.  96,  and  note  ooUeoting 
prior  cases  in  this  series;  Holbrook  v.  UHea  etc,  B,  J?.,  64  Id.  602|  Bamr  v« 
WdmUr,  66  Id.  96;  Treal  r.  Lord,  Id.  298,  and  note;  Spanoer  ▼.  Tra^fbrd, 
42  Md.  21;  Smith  ▼.  Wood,  31  Id.  299;  Kenhmer  v.  Kerther,  36  Id.  336,  dt- 
iog  the  principal  case.  Kor  will  the  judgment  be  reversed  tor  refusal  of  a 
correct  instruction,  if  the  others  given  cover  the  ground  of  controversy,  and 
give  the  law  to  the  jury  as  favorably  for  the  appellant  as  he  is  entitled  to 
ask:  Baltimore  etc  B.  B.  v.  WortMngton,  21  Id.  281;  Phiiadapkia  etc  B.  B. 
y.  Weaver,  34  Id.  434,  both  citing  the  principal  case. 

Thb  pringipal  0A8B  IB  oiTXD  in  State  v.  BaUknoreete.  Steam  Oo^  13  Md. 
188,  to  the  point  that  if  one  of  two  persons  must  suffer  finom  the  nets  of  a 
third,  the  loss  should  fall  upon  him  who  oould  most  easQy  have  pravenlsd  it^ 
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(11  lijiMTLun>,  096.] 

TatM  ov  Mabtlastd  Act  of  1866,  Chaftsk  353,  BaQunmro  Lnsms  09 
VsHDOsa  of  Laokr-bxeb  Manufactubsd  bt  Thbmbxltbs  m  Sinm- 
ciXNTLT  Dxscbiftivs  OF  ITS  SuBJSCT-MATTiB,  withiu  the  constitutloBsl 
provinon,  Vhich  requires  that  "every  law  enacted  by  the  legislatnrs 
shall  embrace  bat  one  subject,  and  that  shall  be  described  in  the  title," 
the  titie  being  '*  an  act  to  raise  additional  revenue  to  pay  the  debts  of  the 
state,  by  increasing  the  rates  of  license  to  ordinary  keepers  and  traders." 

0EATB  Law  Rbquibino  Taking  out  of  Licxnbes  bt  Thosb  Who  Sill 
THBiB  Own  Manufacturb  of  Laoxr-bbeb  in  Small  Quantruis  b 
CoHSTiTnTiONAL;  such  a  law  being  but  the  exercise  of  the  rig^t  to  w<i|pk> 
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late  intenud  police  and  eTerything  that  relatea  to  tbe  momla  and  haakb 
of  the  oommiuiity. 

IAanctactubsd  Dojusno  Abticlb  is  Sitbjiot  to  Tazatiqv  akd  Lramn 
liAWB  OH  Samv  Footino  WITH  Impobtbd  Abticlbs;  and  while  the 
■tate  may  not  preTent  the  manufacture  of  a  deleteriona  article^  it  ia  noil 
bound  to  funuah  a  market  for  it,  nor  to  abstain  from  the  paange  of  aaj 
law  which  it  may  deem  advinble  or  neceamy  to  guard  the  health  or 
morals  of  its  citiaena. 

Haxtlaxd  Licuras  Laws  ov  1856  and  or  1827»  and  Those  SuppuomrV' 
ABT  to  Latheb,  abb  TO  BB  CoNSiDBBBD  •»  poiH  materia;  and  th» 
absence  of  a  penalty  in  the  later  act  leavea  those  failing  to  take  ont  a 
license  under  it  amenable  to  the  penalties  of  the  earlier  act,  the  later  aol 
being  passed  with  the  design  of  subjecting  the  Tendors  of  lager-beer  to 
the  aame  restraints  as  those  selling  other  liquors. 

PkVAL  Laws  abb  hot  to  bb  so  Cohstbitbd  as  to  Dbrat  OBViors  TatES^ 
noH  ov  Lboislatvbi,  and  though  they  are  not  to  be  extended,  the]r 
ahonld  reoeiTe  a  rational  construction.  ^ 

InHorBJDiT  Libs  iob  Disobbtdto  Ihjubgtioh  or  LunLATUBS,  though  n» 
mode  of  punishment  is  pointed  ont  by  the  slatnts  enjoining  the  doing  ol 
an  act. 


Ixmanaarr  for  YiolatioD  of  the  lioenae  laws.  Six  different 
peorBons  were  proBeouted  under  sepamte  indictments,  and  wer» 
eonTicted,  and  the  cases  on  appeal  were  all  argaed  and  sub* 
mitted  at  the  same  time*  The  act  of  1866,  chapter  858,  is  en- 
titled *'An  act  to  raise  additional  reyenne  to  pay  the  debts  of 
the  state,  by  increasing  the  rates  of  license  to  ordinary  keepers 
and  traders,"  and  enjoined  it  as  a  duty  upon  all  desiring  to  8ell» 
in  quantities  less  than  a  pint,  spirituous  or  fermented  liquors  or 
lager-beer,  to  take  out  a  license  in  the  manner  specified  therein* 
but  does  not  provide  for  any  penalty  for  a  failure  so  to  do.  Ih* 
other  facts  are  stated  in  the  opinion. 

John  H.  Ing  and  Charles  F.  Mayer  ^  for  the  appeUants. 
ifitton  Whitney,  for  the  state. 

By  Court,  Tuck,  J.  These  cases  were  argued  and  will  be  de» 
eided  together,  as  they  all  depend  on  the  same  condition  of  facta 
and  law.  In  view  of  their  importance,  as  affecting  the  public  in- 
terest, we  have  considered  them  upon  the  merits,  and  having  con- 
cluded that  the  parties  were  properly  indicted  and  conyicted*. 
it  is  immaterial  to  them  whether  we  affirm  or  dismiss  the  appeals^ 
The  latter  point  we  have  not  examined. 

These  appellants  were  indicted,  each  in  eight  seTcral  counts, 
for  violating  the  license  laws,  from  which  they  claim  exemption* 
because  they  '*are  manufacturers  of  lager-beer,  which  they 
retail  in  smiJl  quantities,  less  than  a  pint,  in  lager-beer  saloons^ 
without  Uoense.'' 
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And  flnt.  it  is  oontended  tiiftt  the  titte  of  the  act  of  1866, 
chapter  636,  is  not  suffioientl j  descriptiTe  within  the  aeyenteenth 
flection  of  the  third  article  of  the  constitation,  which  declares 
<hat  **  every  law  enacted  by  the  legislature  shall  embrace  bat 
one  subject,  and  that  shall  be  described  in  the  title."  In  the 
case  of  Davis  v.  State,  7  Md.  161  [61  Am.  Dec.  831],  a  constnio- 
tion  was  placed  on  this  clause  of  the  constitution  which,  we 
think,  maintains  the  validib^  of  this  act  of  assembly  against  the 
objection  now  under  consideration.  This  law  relates  to  licenses 
to  ordinary  keepers  and  traders  as  the  subject  of  legislation. 
The  purpose  is  declared  to  be  the  raising  of  additional  rcTenue 
to  pay  the  debts  of  the  state  by  increasing  the  rates  of  license. 
The  subject  of  the  act  would  have  been  sufficiently  indicated  by 
the  title,  if  this  purpose  had  not  been  declared.  The  act  does 
not  dispose  of  the  fund  raised  from  these  licenses,  or  in  any 
tnanner  treat  of  the  revenue  or  debts  of  the  state.  It  might, 
^th  as  much  reason,  be  said  that  because  a  person  yiolating 
the  act  may  be  punished  by  indictment,  three  subjects  are  em- 
braced, to  wit,  revenue,  licenses,  and  crimes.  The  evils  de- 
fligned  to  be  prevented  by  this  clause  of  the  constitution  are 
'well  stated  in  Davis  v.  States  supra,  and  we  do  not  perceive  that 
the  act  is  multifarious  in  the  sense  of  that  instrument,  or  calcu- 
lated to  contravene  its  purposes.  It  is  also  contended  that  the 
act  is  unconstitutional,  because  it  lays  a  tax  by  way  of  license 
on  manufacturers  of  lager-beer,  which,  it  is  said,  compels  them 
to  pay  more  than  their  fair  proportion  towards  the  support  of 
government;  that  it  is  a  revenue  measure,  and  not  an  exercise  of 
legislative  power  under  the  last  clause  of  the  thirteenth  article 
of  the  bill  of  rights,  ''  with  a  political  view,  and  for  the  good 
government  and  benefit  of  the  community."  We  might  dispose 
of  this  objection  by  referring  to  the  case  of  Burton  v.  State,  3 
Oill,  1,  in  which  several  questions  were  decided  and  points 
ruled,  upon  the  act  of  1844,  chapter  280,  entitled  ''An  act 
imposing  duties  on  promissory  notes,  bills  of  exchange,  spe- 
cialties, and  other  instruments  of  writing,  to  aid  in  paying  the 
^ebts  of  the  state,"  and  which  act,  as  to  some  of  the  instruments 
then  before  the  court,  was  declared  to  be  valid.  The  title 
g>lainly  showed,  as  does  the  title  of  the  act  of  1866,  that  the 
()roceeds  of  the  duties  imposed  were  to  be  applied  in  payment 
of  the  public  debt,  yet  it  does  not  appear  to  have  been  urged 
hj  counsel,  or  to  have  occurred  to  the  court  that  the  act  was  void, 
l)eoause  persons  who  might  use  stamped  paper  would  be  con- 
tributing to  the  support  of  government  on  a  basis  other  than 
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<«  his  actual  worth  in  real  or  personal  property;  ^  and  we  think 
that,  considering  the  large  amount  raised  by  that  sooroe  off 
rerenae,  and  the  opposition  to  the  law  in  some  sections  of  the^ 
state,  the  question  would  have  been  decided  if  the  court  haci 
thought  that  act  violated  the  old  bill  of  rights,  which  was  the* 
same  as  the  present  as  far  as  it  relates  to  this  question. 

But  the  system  of  legislation  to  which  this  act  belongs  may  b»^ 
vindicated  upon  the  plainest  grounds  of  public  policy,  acknowl*-- 
edged  and  acted  upon  in  most,  if  not  all,  the  states  of  the  Unions 
to  wit,  the  right  to  regulate  their  internal  police  and  eveiytfaini^ 
that  relates  to  the  morals  and  health  of  the  communiiy,  besides 
having  received  the  sanction  of  the  highest  tribunal  known  to 
our  institutions.    In  the  case  of  Brown  v.  State  ofMarylandf  ISL 
Wheat.  419,  it  was  decided  that  a  state  legislature  could  not  vs*- 
quire  the  importer  of  foreign  articles  to  take  out  a  license  bouk « 
tiie  state  before  selling  a  bale  or  package  so  imported,  because  • 
such  legislation  would  be  repugnant  to  two  provisions  of  the*  - 
oonstitntion  of  the  United  States,  that  which  declares  thai  *'  no- 
state  shall,  without  the  consent  of  congress,  lay  any  impostso^ 
duties  on  imports  or  exports,  except  what  may  be  abeolutaljf 
necessary  for  executing  its  inspection  laws; "  and  that  declaring-' 
that  congress  shall  have  power  ''  to  regulate  commerce  witb. 
foreign  nations  and  among  the  several  states,  and  with  th#  • 
Indian  tribes; "  but  it  was  conceded  that  this  prohibition  con-  - 
tinues  only  so  long  as  the  article  remains  the  property  of  tha  im-  « 
porter  in  the  original  form  or  package  in  which  it  is  imported^ 
and  that  when  the  importer  has  so  acted  upon  the  thing  im* 
ported  that  it  has  become  incorporated  and  mixed  up  with  tlub 
mass  of  property  in  the  country,  it  loses  its  distinctive  charaeter 
as  an  import,  and  becomes  subject  to  the  taxing  power  of  Hbm 
state,  whether  in  the  form  of  licenses  to  those  who  may  deal  in 
quantities  less  than  the  original  package,  or  through  sales  by 
licensed  auctioneers,  or  by  regulations  for  the  safety  and  health 
of  its  citizens.    In  the  license  cases,  Thurlow  v.  Ccmmcnwealih^  & 
How.  604,  Chief  Justice  Taney  refers  to  Brown  v.  State  qflttty^ 
landf  12  Wheat.  419,  as  '*  drawing  the  line  between  foreign  com* 
meroe,  which  is  subject  to  the  regulation  of  congress,  and  inter-^ 
nal  or  domestic  commerce,  which  belongs  to  the  states,  and  over 
which  congress  can  exercise  no  control,"  and  all  the  judges  wha 
heard  the  cases  concurred  in  a£Srming  the  validity  of  state  laws 
regulating  the  sale  of  ardent  spirits  by  requiring  licenses  to  sell 
by  retaiL    These  were  fully  aigued,  and  most  of  the  judges  de« 
Ihrerad  sspaiate  opinions  in  view  of  the  importance  of  the  queiN 
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tioDs  inTolredy  and  there  was  a  difference  among  them  on  some 

of  the  points,  bat  there  was  no  dissent  as  to  this  power  of  the 

state.    Chief  Jastice  Taney  says :  *  *  But  although  a  state  is  bound 

to  receive  and  to  permit  the  sale  by  the  importer  of  any  article  of 

merchandise  which  congress  authorizes  to  be.imported,  it  is  not 

t>ound  to  furnish  a  market  for  it,  nor  to  abstain  from  the  pas- 

feage  of  any  law  which  it  may  deem  necessary  and  advisable  to 

^guard  the  health  or  morals  of  its  citizens,  although  such  law 

4nay  discourage  importation  or  diminish  the  profits  of  the  im- 

iporter,  or  lessen  the  revenue  of  the  general  government.    And 

>if  any  state  deems  the  retail  and  internal  traffic  in  ardent  spirits 

^injurious  to  its  citizens,  and  calculated  to  produce  idleness,  vice, 

«or  debauchery,  I  see  nothing  in  the  constitution  of  the  United 

:  States  to  prevent  it  from  regulating  and  restraining  the  traffic, 

•or  from  prohibiting  it  altogether  if  it  thinks  proper/'    To  the 

•Bame  effect,  see  the  opinions  of  Justices  McLean,  pp.  588,  591, 

•692,  595;  Daniel,  p.  617;  Woodbury,  pp.  623,  626,  627;  Gxier, 

up.  631.    The  conclusion  to  be  drawn  from  those  cases  is  that  the 

tiquors  sold  by  the  parties,  plaintiffs  in  error,  stood  on  no 

lb^[ber  ground  than  domestic  spirits,  and  that  such  spirits  are 

(subject  to  state  authority  as  objects  of  taxation  or  of  license  in 

lestatint  of  their  sale;  and  it  follows  that  if  the  liquors,  for 

Belling  which  the  present  traversers  stand  indicted,  were  merely 

sold  by  them,  the  validity  of  the  act  of  1856  could  not  be 

doubted. 

But  it  is  supposed  that  the  appellants  are  protected,  although 
Che  liquor  sold  is  domestic,  because  they  are  manufactarers  and 
only  retail  beer  of  their  own  brewing.  We  are  not  now  dealing 
with  the  power  of  the  state  to  tax,  by  license  or  otherwise,  the 
mana&cturers  of  this  article;  the  question  is.  Can  they  claim 
the  right  to  trade  or  traffic  in  it,  in  small  quantities,  when  all 
other  persons  are  required  to  take  out  licenses  for  the  purpose? 
It  is  very  manifest  that  this  position,  if  allowed,  might  defeat  in 
m  great  decree  the  object  of  the  license  laws,  so  far  as  they  are 
designed  to  protect  the  morals  of  the  communiiy.  For  every 
distiller  and  brewer  may  become  a  retail  dealer,  or  have  a  tip- 
pling saloon  annexed  to  his  establishment,  and  thus  evade  the 
license  laws  altogether;  or  the  small  vendor  may  make  brewing 
a  part  of  his  business,  with  the  same  injorious  effect  upon  the 
policy  of  the  state.  If,  as  was  held  in  Brown  v.  State  of  Mary- 
lamd^  12  Wheat.  419,  the  imported  article  is  liable  to  be  affected 
hj  a  state  license  law  as  soon  as  the  original  package  is  broken 
Cf  for  use  or  retail  by  the  importer  (see  opinion  of  Chief  Justice 
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Tanejy  T}^urlow  v.  CcmmonwedUh^  6  How.  575),  we  oannot  per- 
eeire  why  a  manufactured  domestdo  article  shall  not  be  liable  to 
the  same  laws,  when  placed  in  the  market  for  retail,  even  grant- 
ing that  the  manofacturer,  as  such,  would  be  exempted  from 
this  apeciee  of  tax.  In  the  langTiage  of  Chief  Justice  Taney,  Id. 
577,  as  applied  to  imports,  we  may  say  that  although  a  state 
may  not  have  power  to  preyent  the  manufacture  of  a  deleterious 
article,  **  it  is  not  bound  to  furnish  a  market  for  it,  nor  to  ab- 
stain from  the  passage  of  any  law  which  it  may  deem  advisable 
or  neeessaiy  to  guard  the  health  or  morals  of  its  citizens/'  .  See 
also  Bode  t.  State,  7  Gill,  826.  It  is  also  insisted  that  the  fourth 
seetion  of  the  act  of  1856,  chapter  858,  does  not  contain  any 
prohibition  against  opening  the  places  therein  mentioned,  but 
only  makes  it  the  duiy  of  persons  desiiing  to  do  so  to  apply  for 
a  license  in  the  manner  prescribed,  and  does  not  impose  any  pen- 
alty for  neglecting  to  obtain  a  license  before  selling  in  quanti- 
ties less  than  a  pint  To  this  theanswer  is  that  the  act  of  1827, 
ohapter  117,  and  its  supplements,  and  the  act  of  1856,  are  to  be 
considered  as  in  pari  materia,  all  of  them  relating  to  licensee; 
and.that  as  the  third  section  of  the  act  of  1827  makes  it  unlaw* 
fol  "toopen,  set  up,  or  keep  any  ordinaxy  tayem  or  inn,  etc., 
or  any  place  at  or  in  which  any  spirituous  or  fermented  liquor 
shall  be  sold  or  bartered  in  quantities  less  than  a  pint  at  any 
one  time  without  first  obtaining  a  license;"  and  inasmuch  as 
the  last  act  does  not  alter  the  punishment  imposed  by  the  act 
of  1827  and  its  supplements,  persons  neglecting  to  obtain  a 
license,  as  prescribed  by  the  act  of  1856,  must  be  considered  as 
amenable  to  the  penalties  then  in  force.  It  is  quite  plain  that 
file  aet  of  1866  was  passed  with  reference  to  prcTious  legislation 
on  the  same  subject,  and  with  those  acts  before  the  law-makers, 
because  the  last  act  is  a  literal  copy  of  some  portions  of  the  act  of 
1827.  It  is  true  that  in  those  laws  there  is  no  mention  of  lager- 
beer,  and  on  this  an  argument  was  made  at  the  bar  that  the 
offense  charged  against  the  defendant  is  not  within  the  prohibi- 
tions of  the  act  of  1827  and  its  supplements;  but  we  do  not 
concede  the  force  of  this  argument.  The  design  of  the  legisla- 
ture was  to  impose  on  the  Tendors  of  lager-beer  the  same  re- 
straints as  were  applied  to  keepers  of  houses  for  the  sale  of 
other  liquors  named  in  the  act,  and  when  they  are  expressly  in- 
eluded  among  those  required  to  take  out  licenses,  they  can  plainly 
perceiTe  what  the  law  demands,  and  should  comply.  If  thej 
do  not,  tb^  are  amenable  to  the  penalties  denounced  against 
others,  in  whose  predicament  they  choose  to  place  themsebre« 
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by  a  manifeot  and  willful  neglect  of  wbat  the  state  anthoritiei 
Tequire  as  necessary  to  the  peace  and  order  of  society.  **  ETen 
penal  laws,  which  it  is  said  should  be  strictly  construed,  ought 
not  to  be  so  strictly  construed  as  to  defeat  the  obyious  intention 
of  the  legislature:"  American  Fur  Company  t.  United  StaieB,  2 
Pet.  867;  United  Stales  t.  WiMberger,  6  Wheat.  76.  And  though 
they  are  not  to  be  extended  by  construction,  they  should  receive 
a  rational  interpretation:  HofiiBe  t.  Bmm^  6  Harr.  &  J.  126.  If 
a  statute  enjoin  an  act  to  be  done,  without  pointing  out  any 
mode  of  punishment,  an  indictment  will  lie  for  disobeying  thA 
injunction  of  the  legislature:  Bussell  on  Crimes,  49;  Bex  t. 
/>avi8.  Say.  168;  Oearhart  v.  Dixon,  1  Pa.  St.  224;  4  Bla.  Ckuu 
122.  Here  the  penalty  is  provided  by  preTious  laws,  and  the 
plain  intent  was  to  place  the  keepers  of  lager-beer  establish- 
ments on  the  same  footing  with  others  required  to  obtain  licenses 
to  sell  in  small  quantities;  and  as  these  acts  are  in  pari  materia^ 
they  are  liable  to  like  punishment  under  the  original  and  snp- 
plementaiy  laws  of  1882,  chapter  278,  and  1884,  chapter  282. 
Judgment  aflBrmed.  

CoasriTUTioHAL  PaoYiBioir  that  Bynnr  Law  BvAonD  bt  IxamLkrutm 

SHALL  BMBaAOB  BUT  OnB  SUBJIOT,  AND  THAT  SHALL  BB  DbBOBIBBD  QT  TlTLB, 

bow  ooDBtniad:  See  Davit  ▼•  StaUf  61  Am.  Deo.  831,  and  note  tiiereto  odUeefe- 
ing  other  CMea»  folly  diioiiaiing  the  question;  SatUo  ▼.  8iaUt  68  Id.  487f  end 
note.  A  strict  oomplisnoe  therewith  Is  not  required:  Andermm  ▼.  Baket,  23 
Md.  586;  Maywry.  fiiate,80 Id.  118;  CammimamnY.  tSrmMn^  R.  i?..  34 Id. 
163;  State  v.  Young,  47  Ind«  174 — ^which  fonr  esses  dte  the  prino^sl  cms^ 
end  sll  follow  the  rule  Isid  down  in  DanfU  v.  StuUf  Mtpro. 

PowBB  09  Statb  to  Bboolatb  AND  Pbohibit  Salb  OF  LiQiroBSx  See  telle 
V.  State,  63  Am.  Deo.  487,  end  note;  the  rognlation  of  snoh  tnffio  is  but  the 
ezerdse  of  the  police  power  of  the  state:  Woods  v.  Strnte,  36  Aflu  38»  citiQg 
the  prinoipsl  case. 

SvooBBSiTB  Aon  or  Pabi  Matbbia  should  bb  Oohbibubd  voobchbbs 
StaU  V.  Bakhnon  ete.  B.  B.,  38  Am.  Deo.  317. 

GoBBTBUonov  09  Pbval  Statutbb:  See  Wamet  t.  Ootmmoawmlfk^  44  Abl 
Dec  114}  and  sse  also  notes  to  Waihar  t.  Harri$,  32  Id.  697»  snd  OairpeHttr 
▼.  State,  34  Id.  120.  They  should  be  oonstmed  rsasooaUy,  and  so  sa  to 
aileotiiate.  and  not  destroy,  the  legislatiire  intsnt:  Wedge  ▼•  Staie^  IS  Md. 
830;  PorHfison  ▼.  State,  14Id.  195|  Eardeetgr.  Ti^  23  Id.  820^  all  eitiog 
Iheprinoipal 


GASES 


8DPBEME  JUDICIAL  COUBT 


OF 

KEABSAOHnSBITS. 


HoLLT  V.  Boston  GASuaicr  OoMPAar. 

bmsr  B  IiaanuTii  ash  iBSBnoBi  TBanAfli»  ovlt  wnnr  If  ■ 
DuovLT  OooASionD  by,  and  is  not  mtnlj  a  oonnqiiMieo  nnltii^ 
fron»  tho  Mt  oomphuiMd  of. 

AoBov  nr  Katubi  or  AcnoN  of  Ojom  hat  vm  MAmAorsD  AOAnrar  GAf 
OoMPAinr  for  all  ooiiMqn«ntial  damagei  wnlting  from  its  ntgUgMlly  lof • 
faring  the  gM  to  «M»pd  from  its  pipm.  Bat  the  bvdMi  of  proofs  In  raeh 
•n  action,  is  npon  the  pklntiff  to  eetebUih  m  a  fMt  the  fbilnio  of  the 
eompany  to  eaDereiee  dne  and  ovdinaiy  oaio  in  keeping  its  pipea  in  a 
•onnd  and  eafe  oondiHoB  lor  the  tranmilMlon  and  dfetriballon  of  tlM 


Iv  Aonov  AOAXxn  Qjm  OoMTAtrr  fob  Iiuubt  Cavbid  bt  Snam ovGAa 
from  Iti  pipeoy  the  plaintiff  moat  prove  that  be  need  ordinary  oaio  lor  hia 
own  proteetion  againat  the  noKioaa  infinenoe  of  the  gpe,  or  be  oeanol 
veeover  againet  the  company. 

Wast  of  Qbdinabt  Camm  on  Pabs  of  Vatbib  of  HnroB  Obiu»  Ib 
adopting  aoitable  preoantioiis  to  proteet  snob  ebild  from  the  Inrtftol 
effcote  of  gae  eeoaping  from  the  pipes  will  defoat  aa  aotion  broogbt 
agidnst  the  gas  oompaay  for  injnries  snstdned  by  said  minor  ebild  froM 
the  esoape  of  the  gas. 

Ib  Acnov  AQAivn  Oas  Compabt  fob  Ivjubt  Causid  bt  KaoLior  lo 
Bkpaib  Leaks  in  their  pipes,  eridsnoe  is  admlssiMe  on  the  part  of  tho 
dsindaat  to  show  what  was  the  qrstem  of  the  company  la  r^gsrd  to 
eanplaints  of  leaka,  not  for  the  purpose  of  showing  that  the  company 
sanrted  the  same  d^groe  of  diligonce  in  that  aa  in  other  instancss^  bat  to 
esbibit  its  system  and  plan  of  aotion  and  the  meana  prorided  by  it  lor 
condncting  its  enterprise. 

Aanom  of  tort  The  fiist  and  Beoond  piajen  for  inatmetioiiB 
Miened  to  in  the  opinion  are  as  follows:  1.  If  the  jnxy  fooad 
fhe  pUmtfff  WBS  Bt  home  upon  her  own  Umd,  and  the  defend^ 
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«iit8  permitted  their  gas  to  esoape  from  their  pipes  in  the  streetg 
where  they  had  a  right  to  have  it,  and  to  flow  upon  the  phiintifl 
so  as  to  suffocate  and  injure  her,  they  would  be  liable  in  this 
action  for  suffering  their  gas  so  to  injure  the  plaintiff,  whether 
they  were  negligent  or  not  in  the  use,  care,  and  management  of 
their  gas  in  the  street;  2.  If  the  court  should  decline  so  to  in- 
struct the  jury,  but  should  instruct  them  that  the  defendants 
were  only  liable  for  want  of  ordinary  care  in  the  use  of  the  gas; 
that  if  the  damage  to  the  plaintiff  arose  directly  and  immedi- 
ately from  a  noxious  substance,  oTer  which  the  defendants  had 
the  sole  control  for  their  own  profit,  being  suffered  by  them  to 
flow  upon  the  plaintiff— it  was  for  the  defendants  to  show  that 
the  damage  happened  from  unaToidable  accident,  or  such  a 
state  of  facts  as  would  justify  them,  and  render  the  plaintiff's 
loss  therefrom  damnum  abBjue  ir^uria.  The  other  fsots  appear 
from  the  opinion. 

B.  F.  BuUer  and  B.  Dean,  for  the  plaintiff. 

O.  F.  OurHs  and  O.  F.  Ouriiapjun,,  for  the  defendants. 

By Oourt, Mbbbick, J.  Thisisanactionof tortpfaroughtbjtlM 
plaintiff,  an  infant  of  the  age  of  nine  years^  to  recover  compen- 
sation for  damages  alleged  to  have  been  sustained  by  her  in  con- 
sequence of  the  negligence  of  the  defendants  in  scdfering  their 
pip^  to  be  and  remain  out  of  repair,  wherel^  the  gas  contained 
in  them  escaped  and  inflicted  upon  her  the  injury  comphuned  of. 
Under  our  present  system  of  pleading  an  action  of  tort  is  sufB- 
ciently  comprehensiTc  to  embrace  all  the  cases  in  which  a  remedy 
was  formerly  afforded,  either  by  an  action  of  trespass  or  an  action 
of  the  case.  An  action  of  tort  may  therefore  now  be  supported 
by  proof  of  facts  which  would  haye  been  sufflksient  to  maintain 
either  of  those  actions:  Stats.  1852,  o.  812,  sec.  1. 

But  it  is  equally  apparent,  both  from  the  plaintiff's  dedaratioa 
and  for  the  facts  and  circumstances  stated  in  the  report,  that  no 
trespass  has  been  committed  upon  her.  All  the  CTidence  re- 
ported shows  that  the  injury  complained  of,  and  for  which  she 
contends  that  the  defendants  are  responsible,  was  not  the  imme- 
diate result  of  any  act  done  or  committed  by  them  or  by  any  of 
their  servants.  The  point  in  controversy  at  the  trial  was» 
whether  it  was  not  caused  by  their  negligence  or  want  of  ordinary 
care.  The  distinction  is  obvious  and  well  known.  An  injury  is 
considered  immediate,  and  therefore  a  trespass,  only  when  it  is 
directly  occasioned  by,  and  is  not  merely  a  consequence  rasoli- 
tag  from,  the  act  complained  of.    ^'  If  a  person  pour  water  on  m$ 
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land,  the  injury  is  immediate;  but  if  he  stop  up  a  tvaterooorse 
on  his  own  land,  or  if  he  place  a  spout  on  his  own  building,  in 
consequence  of  which  water  afterwards  runs  therefrom  into  mj 
land,  the  injury  is  consequential,  and  will  not  render  the  aoi 
itself  a  trespass:''  1  Oh.  PI.,  6th  Am.  ed.,  146.  The  defend- 
ants lawfully  laid  down  their  pipes  in  the  puUio  street,  and 
filled  them  with  gas.  If  they  foiled  to  discharge  their  duty  in 
regard  to  its  distribution,  and  n^ligently  suffered  it  to  escape, 
they  were  liable  therefor  to  other  parties  for  all  consequential 
damages,  and  might  be  proceeded  against  for  the  recoTezy  of 
compensation  in  an  action  in  the  nature  of  .an  action  of  the  case, 
but  not  as  trespassers,  in  an  action  of  trespass.  This  being  the 
ground  and  limitation  of  the  responsibiliigr  of  the  defendants, 
it  is  manifest  that  the  plaintiff's  first  and  second  prayers  for  in- 
structions were  not  applicable  to  the  case,  and  were  tfaerefora 
zightiy  rejected. 

It  is  not  necessary  to  consider,  particularly  and  in  detail,  the 
further  instructions  which  were  desired  l^  the  plaintiff's  coun« 
aeL    The  propositions  contained  in  them  are  all  coTered  and 

embraced  in  the  instructions  which  were  actually  given  to  the 

• 

|ury. 

The  defendants  being  authorized  to  lay  down  their  pipes,  and 
to  conyey  gas  in  and  through  them,  under  the  snr&ce  of  the 
public  stieets,  to  various  parts  of  the  dty,  it  is  undoubtedly 
their  duty  to  conduct  their  whole  business  in  all  its  branches, 
and  in  every  particular,  with  ordinary  prudence  and  care.  No 
exact  legal  definition  of  these  words,  which  will  embrace  all 
their  meaning  and  be  predaely  applicable  to  every  possible  case, 
can  be  given.  That  is  tosay,  there  is  no  such  thing  in  existence 
as  an  absolute  standard  of  ordinary  care  and  prudence,  to  which 
the  conduct  of  individuals  in  each  particular  instance  can  be 
brought,  and  l^  which  it  can  be  compared  and  tested.  Oare 
and  diligence  ^ould  always  vary  according  to  the  exigencies 
which  require  vigilance  and  attention,  conforming  in  amount 
and  degree  to  the  particular  circumstances  under  which  they  are 
to  be  exerted.  But  it  must  be  equal  to  the  occasion  on  which 
it  is  to  be  used,  and  is  always  to  be  judged  of,  as  the  jury  were 
in  this  case  accurately  advised,  **  acccnding  to  the  subject-matter, 
the  force  and  danger  of  the  material  under  the  defendants' 
charge,  and  the  drcnmstances  of  the  case." 

As  this  action  is  founded  upon  the  alleged  omission  of  the 
defendants  to  discharge  their  duty  in  keeping  their  pipes  in  a 
soimd  and  safe  conditionfor  the  transmission  and  distribotioA 
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of  gaSy  it  was  necessary  for  the  plaintiff^  in  order  to  maintein  it» 
to  show  that  they  failed,  in  this  respect,  to  exercise  due  and 
ordinary  care.  The  burden  of  proof  was  upon  her  to  estaUiah 
this  failure  as  a  fact:  Adams  t.  Inhabitants  of  Carlisle,  21  Pick. 
146;  Whiie  y.  Winnissimmel  Go.,  7  Gush.  165;  2  Oieenl.  Er., 
sec.  478. 

It  was  also  incumbent  on  her  to  prove  that  she  herself  used 
ordinary  care  for  her  own  protection  against  the  noxious  influ- 
ence of  the  gas.  She  had  no  right  to  expose  herself  carelessly 
or  willfully  to  its  injurious  effects,  and  thereby  make  the  defend* 
ants  responsible  for  the  mischicTOus  consequences  resulting 
from  such  exposure.  It  was  said  by  Lord  EUenborough  that 
"  a  pariy  is  not  to  oast  himself  upon  an  obstruction  which  has 
been  made  by  the  fault  of  another,  and  avail  himself  of  it,  if 
he  do  not  himself  use  common  and  ordinary  caution  to  be  in 
the  right:''  Butterfidd  y.  Ibrrester,  11  East,  60.  The  case  in 
which  the  rule  of  law  was  thus  stated  has  often  been  referred 
to  by  this  court  with  approbation,  and  the  rights  of  parties  de- 
termined according  to  the  doctrine  considered  there  to  be  estab- 
lished: Smiih  Y.  8mUh,  2  Pick.  621;  Adams  y.  InhabUanis  qf 
Carlide  and  While  y.  Wirniissimmet  Go.,  above  cited. 

Nor  does  it  make  any  difference  that  the  plaintiff  is  a  minor. 
She  was  under  the  care  of  her  father,  who  had  the  custody  of 
her  person  and  was  responsible  for  her  safety.  It  was  his  duty 
to  watch  over  her,  guard  her  from  danger,  and  provide  for  her 
welfare,  and  it  was  hers  to  submit  to  his  government  and  con- 
trol. She  was  entitled  to  the  benefit  of  his  superintendence 
and  protection,  and  was  consequently  subject  to  any  diaadvan* 
tages  resulting  from  the  exercise  of  that  parental  authority 
which  it  was  both  his  right  and  duty  to  exert.  Any  want  of 
ordinary  care,  therefore,  on  his  part,  is  attributable  to  her,  in 
the  same  degree  as  if  she  were  wholly  acting  for  herself.  And 
for  this  reason  the  defendants  were  properly  allowed  to  show 
any  conduct  on  his  part  indicating  a  want  of  ordinary  care  in 
adopting  suitable  precautions  against  the  hurtful  effect  of  the 
gas  after  it  was  discovered  to  be  penetrating  and  pervading  the 
house  where  they  resided.  It  was  for  the  jury  to  consider 
whether  there  was  not  a  manifest  want  of  prudence  in  remain* 
ing  in  the  house  after  it  became  known  to  its  inmates  that  it 
was  being  filled  with  the  gas  which  was  escaping  from  the  leak 
in  the  pipes.  And  it  was  their  province,  also,  to  dedde  whether 
the  immediate  communication  to  the  officers  or  agents  of  the 
gas  company  that  such  a  leak  had  occurred  was  not  a  neoesaaiji 
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or  at  least  a  reasonable,  measore  of  precantioii»  of  wbidh  those 
who  were  liable  to  suffer  fiom  inhalixig  a  noxious  substanos 
ought  to  haTe  availed  themselyes.  In  this  view,  it  was  compe- 
tent for  the  defendants  to  offer  proof  of  the  conduot  of  the 
plaintiff  and  her  father,  that  the  jury  might  have  the  means  of 
determining  whether  she  had  not  herself  neglected  to  use  ordi* 
nary  care  in  eeeking  relief,  or  resorting  to  expedients  which 
might  readily  have  been  availed  of  for  her  own  protection  and 
security. 

In  the  course  of  their  defense  the  defendants  called  Johnson* 
one  of  their  clerks,  as  a  witness;  and  having  first  obtained  his 
testimony  as  to  what  was  actually  done  by  them  or  by  persons 
in  their  employment,  after  the  &ct  of  the  leak  came  to  their 
knowledge,  they  proposed  further  to  inquire  of  him,  as  tending 
to  show  due  diligence  on  their  part,  what  was  the  system  of  the 
company  in  regard  to  complaints  of  leaks,  how  they  were  usually 
treated,  and  what  was  the  established  course  of  proceeding  in 
applying  remedies  and  making  needful  repairs,  on  the  part  of 
their  officers  and  by  their  employees  and  servants.  This  inquiry 
was  objected  to  by  the  plaintiff;  but  the  objection  was  overruled, 
and  the  evidence  admitted.  And  under  the  particular  circum* 
stances  of  the  case,  we  think  the  ruling  was  correct,  and  tnat 
the  evidence  was  properly  allowed  to  be  submitted  to  the  jury. 
Indeed,  upon  the  broad  and  general  question  of  due  diligence, 
it  seems  indispensable  to  an  intelligent  and  correct  determina- 
tion. The  defendants,  under  their  charter,  were  in  the  enjoy- 
ment of  a  great  and  peculiar  privilege,  that  of  supplying  the 
means  of  light  to  all  parts  of  the  city.  This  devolved  upon 
them  a  corresponding  degree  of  responsibility  in  the  conduct  of 
their  business,  and  in  the  preservation  of  every  part  of  their 
apparatus  from  defects  by  which  the  public  at  large  might  be 
subjected  to  great  inconvenience,  and  particular  individuals 
might  also  be  exposed  to  inmiinent  peril  and  danger  in  respect 
both  to  their  property  and  their  lives.  They  were  therefore  under 
the  highest  degree  of  obligation  to  be  at  all  times  in  a  state  of 
the  most  ample  preparation  to  meet,  with  all  reasonable  prompti- 
tude and  dispatch,  whatever  exigency  might  occur  requiring 
their  attention.  But  it  is  manifestly  impossible  that  they  should 
have  had  at  their  service,  at  every  moment  and  at  every  point  of 
exposure,  an  adequate  force  to  overcome  a  sudden  fracture  of 
their  pipes,  or  any  other  casual  and  unexpected  obstacle  in  the 
conduct  of  their  afEiurs,  in  the  shortest  possible  time.  All  that 
thfior  can  reasonably  be  required  to  do  is  to  afford  ample  fadli- 
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ties  to  all  parties  interested  to  make  communications  to  them, 
to  institute  and  maintain  an  efficient  system  of  oversight  and 
superintendence,  and  to  be  prepared  witii  a  sufficient  force  ready 
to  be  put  in  action,  and  fully  competent  to  supply  and  furnish 
a  prompt  remedy  for  all  such  accidents,  defects,  and  interrup- 
tions in  the  conduct  of  their  affiurs,  as  from  experience  and  the 
character  and  peculiarity  of  their  works  there  was  any  reason* 
able  ground  to  anticipate  might  occur.  To  know,  tiierefore^ 
whether  due  diligence  has  been  exerted  in  any  particular  in* 
stance,  it  is  necessary  to  know  what  is  their  general  system,  and 
what  are  the  means  of  relief  at  their  command  and  within  their 
control.  If  the  system  is  all  right,  and  all  due  preparation 
has  been  made  in  advance,  and  the  force  which  can  be  com- 
manded is  applied  in  a  proper  manner  to  the  reparation  of  a 
break  In  the  pipes,  or  correction  of  any  disturbance  in  the  regu- 
lar operation  of  their  business,  they  cannot  be  held  to  have 
failed  in  the  exercise  of  ordinary  care,  even  though  it  should 
happen  that,  owing  to  the  occurrence  of  several  interruptions  or 
leaks  at  the  same  moment  of  time,  through  an  extraordinary 
state  of  the  weather,  or  other  unforeseen  causes,  a  particular 
defect  should  fail  to  be  overcome  with  the  same  promptitude 
and  dispatch  that  it  might  be  under  other  and  more  favorable 
circumstances.  It  was  for  this  purpose,  as  the  ruling  of  the 
presiding  judge  is  to  be  understood,  that  the  testimony  of  John- 
son, objected  to  by  the  plaintiff,  was  admitted.  It  was  not 
allowed  for  the  purpose  of  showing  that  the  company  exerted 
the  same  degree  of  diligence  in  this  as  they  did  in  other  like 
instances,  nor  was  it  ruled  that  they  would  be  exonerated  from 
responsibility  on  the  occasion  complained  of  by  the  plaintiff  if 
they  acted  up  to  the  standard  which  they  had  themselves  estab- 
lished as  the  rule  of  ordinary  diligence.  If  this  had  been  the 
object  of  the  evidence,  it  ought  to  have  been  rejected.  But 
upon  the  more  broad  and  general  ground  of  exhibiting  their 
system  and  plan  of  action,  the  means  provided  for  conducting 
the  great  enterprise  confided  to  their  management  and  control^ 
the  evidence  proposed  seems  to  be  peculiarly  fit  and  appropriate, 
if,  indeed,  it  ought  not  to  be  regarded  as  absolutely  indispen- 
sable. Without  it,  it  is  difficult  to  see  how,  amidst  contradictory 
statements  and  conflicting  proofs,  the  jury  could  determine,  with 
any  confidence  in  the  correctness  of  thnir  conclusions,  whether 
the  defendants  were  supine  and  negligent,  or  acted  with  the 
vigor  and  efficiency  demanded  by  tJie  rule  requiring  the  exeiw 
eise  of  ordinary  care  and  prudence. 
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The  seyeial  rulings  and  inBtmctions  of  the  presiding  jndge, 
which  were  objected  to  by  the  plaintiff,  appearing  to  us  to  have 
been  all  accurate  and  conrect,  judgment  most  be  entered  upon 
the  Terdict  for  the  defendants. 


CoHTBiBOToaT  NiouGXNcv.  AKD  BvBDXN  ov  Pboof  ovt  See  X«eatT.  Ntm 
Bedlfard  S  T,  B,  B.  Co.,  66  Am.  Deo.  406^  note  409,  where  other  eeeee  are 
eollected.  Ko  one  can  maintain  an  action  for  a  wrong  where  it  appean  thai 
he  hae  consented  or  contributed  to  the  act  which  occaaiona  the  lorn  or  dam- 
age: Martm  ▼.  j^tiRfMon,  6  Allen,  105;  Steele  ▼.  Burkhardt^  104  Man.  62,  both 
citing  the  principal  caee. 

AhT  NaOUGXHGB  IN  EZBBOISB  OF  RiOBT  WbIOII  CATOBlLOflB  VO  AKOTBXa 

la  an  injniy  which  confers  upon  him  a  rightof  action:  Morgan  ▼.  Cte,  66  Am. 
l>eo.  623,  note  627,  where  other  cases  are  collected.  In  HtUekinton  ▼.  Hoifoii  O, 
Lm  Co.f  122  liass.  221,  it  was  decided,  citing  the  principal  case,  that  the  bnr* 
den  is  on  the  plaintiff,  in  an  action  against  a  gas  company  for  injniy  reanlting 
from  gas  escaping  from  its  pipe%  to  show  some  spedfic  act  of  negligence  on 
the  part  of  the  defendant,  and  that  such  negligence  directly  oontribnted  to 
theinjniy. 

NiouoBici  or  Pabbht  of  Child  of  Tutdsr  Ysabs,  or  of  one  in  loco 
pamiiiet  ocmtribnting  to  an  injury  to  it,  is  impotable  to  the  child,  and  will 
prevent  a recorery  by  such  child  or  its  personal  representative:  HartfM  ▼.  Bo- 
per,  94  Am.  Dec.  273,  note  280,  where  other  eases  are  collected;  note  to  Frmr 
T.  Cameron,  66  Id.  677,  where  this  subject  is  dlsonased;  Wright  r.  MaXden  S 
jr.  iS.  J?.  Co.,  4  Allen,  287;  if ttnn  ▼.  i^eecf.  Id.  433;  FiUdmrgh  eU.  B^y  Co,  y. 
Ymmg^  27  Ind.  614,  the  last  three  citing  the  principal  esse. 

What  is  Obmitabt  Cabs:  See  note  to  Freer  t.  CcHiieroii»  66  Am.  Deo.  67U 
where  this  question  is  discossed. 

What  n  Bsasokabli  ok  Dvb  Cabs  depends  in  every  esse  vpon  the  sub- 
Ject-matter  to  which  the  care  is  to  be  applied  and  the  oironnistances  attend* 
leg  that  snbject-matter  at  the  time  when  the  care  is  required:  S^dUimm  ▼• 
Beriptmri,  8  Allen,  666;  Cwiningham  ▼.  HaU,  4  Id.  276;  iTufeMfisofi  t.  Boeltm 
€f^  L.  Co,9 122  liass.  222;  all  citing  the  principal  esse.  Osre  and  dillgenoa 
shonld  Tary  according  to  the  exigencies  which  require  vigilance  and  atten- 
tion, eonfonning  in  amount  and  degree  to  the  partionlar  drenmstanoes  under 
which  they  are  to  be  exerted:  FUieker  v.  Boeim  S  Me.  B.  A,  1  Allan,  16^ 
eitnig  the  principal  osee. 

Toa  FBoroirAL  oasi  n  aptbotbd  in  HwU  ▼•  Lowell  O.  X.  Cb.,  1  AUen^ 
SAT 


BbOWN  t;.  TiLEB. 

[8  Obat,  U6.] 
fInWOLDWTBB  OF   MOBTOAOB   TbaITOFBBBXD   Afl   CoLLaTSBAL   SiOUBITT  fot 

the  debt  of  a  third  person  does  not  operate  as  a  payment  of  such  debt. 
The  debt  b  not  paid  until  the  property  mortgaged  has  been  aotnally  sold 
and  oonverted  into  money;  and  where  the  debt  so  secured  is  that  of 
another  person,  the  right  of  action  of  the  mortgagee  against  him  for 
num^  paid  to  his  use  is  not  barred  by  the  statute  of  limitations  until 
■iz  years  after  such  sale  and  conversion. 
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AonoH  of  contract  for  monqrpaid  tothe  useof  tlM  dfifendaafts 
by  Mary  Kinsley,  the  plaintiff's  intestate.  Answer,  the  statate  of 
lixnitationB.  The  bank  entered  to  foreclose  the  mortgage  ref ened 
to  in  the  opinion  on  the  fifteenth  of  April,  1889,  and  sold  all 
their  rights  nnder  the  mortgage  and  their  possession  on  the 
nineteenth  of  March,  1844.  The  plaintiff  proceeded  on  the 
gionnd  that  Mrs,  Kinsley  had  paid  and  extingnished  a  debt  for 
which  the  defendants  were  liable,  and  therefore  they  were  under 
an  implied  promise  to  pay  her.  At  the  trial,  the  chief  justice 
was  of  opinion  that  the  extinguishment  of  the  debt  was  effected 
by  the  foredosnre  of  the  mortgage,  and  as  that  took  place  more 
than  six  years  prior  to  her  death,  the  claim  was  barred  l^  the 
statate  of  limitations.  A  verdict  was  therefore  taken  for  the 
defen<}ant8,  subject  to  the  opinion  of  the  whole  court  upon 
the  correctness  of  the-chief  justice's  direction. 

8.  BarUeU  and  O.  8.  Eale,  for  the  plaintiff. 

(7.  B.  Ooodrich  and  J.  W.  Jfiiy,  for  the  defendants. 

By  Court,  Dxwxr,  J.  The  statute  of  limitations  being  pleaded 
in  bar,  the  question  arises.  At  what  period  of  time  may  it  prop- 
erly be  said  that  Mrs.  Kinsley  paid,  on  account  of  the  defend- 
ants, the  money  demanded  in  this  action  f  If  it  be  held  that 
the  foreclosure  of  the  mortgage  transferred  to  the  People's 
Bank  by  Mrs.  Kinsley,  as  collateral  security  for  the  debt  of 
the  defendants,  was  a  payment  by  her  as  of  tiiat  date,  then  the 
present  claim  is  barred  by  the  statute  of  limitations;  but  if  the 
payment  is  to  be  considered  as  hsTing  been  made  at  the  period 
of  the  sale  of  the  foreclosed  premises,  two  years  later,  then  it 
is  conceded  that  the  action  was  instituted  in  due  time  l^  her 
administrator. 

The  facts  stated  show  that  Mrs.  Kinsley,  at  the  request  of  the 
defendants,  or  of  some  of  them,  who  were  indebted  to  the  People's 
Bank  on  a  note  for  four  thousand  dollars,  agreed  to  transfer  to 
the  People's  Bank,  as  collateral  security  for  such  note,  a  mort- 
gage which  she  held  against  one  of  the  defendants,  taking  back 
a  written  stipulation  from  the  People's  Bank  that  the  mortgage 
was  received  by  them  for  the  purpose  aforesaid,  and  that  upon 
payment  of  the  note  of  the  defendants  her  assignment  of  the 
mortgage  was  to  be  void,  and  the  notes  and  mortgages  securing 
the  same  were  to  be  reconyeyed  to  her. 

The  case  turns  wholly  upon  the  question,  "What  was  the  effect 
of  the  foreclosure  of  this  mortgage  thus  transferred  as  oollai- 
eial  security  for  the  debt  of  a  third  person?    Is  the  debt  of 
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roeh  fbird  pezBon  to  the  amount  of  the  notes  aeonred  by  tha 
BMnrtgage,  or  the  Talne  of  the  land  if  less  than  the  notes,  at  onoe 
paid?  or  does  the  parly  holding  such  mortgage  as  ooUatexal  hold 
the  land  after  foreolosnre,  as  he  held  the  mortgage  befarsy  as 
assets  to  be  applied  wheneTer  thej  can  be  made  aTailable  ? 

Now,  while  we  folly  assent  to  the  doctrine  contended  for  on 
the  part  of  the  defendants,  as  applicable  to  the  ordinary  case  of 
mortgagor  and  mortgagee,  and  should  hold  that  after  a  fore- 
closure by  the  mortgagee  it  is  to  be  taken  as  a  payment  of  the 
debt  secured  by  that  mortgage  to  the  value  of  the  land,  yet  it 
by  no  means  follows  that  as  between  other  parties,  standing 
merely  in  the  relation  of  pledgor  and  pledgee  of  said  mortgage, 
the  like  consequence  would  follow.  In  general,  where  a  party 
transfers  to  another  goods,  stocks,  or  notes  of  hand  as  collateral 
Becorily  for  a  pre-existing  liability,  the  same  are  held  in  trust 
for  the  benefit  of  all  parties;  but  only  the  actual  proceeds  real- 
ised from  thesalesorpayments,  as  thecasemaybe,  are  tobeac* 
counted  for.  If,  before  the  actual  reduction  of  them  to  money, 
a  rise  in  their  xalue  takes  place,  the  assignor  has  the  benefit  of 
it.  If  a  decline  in  price,  the  loss  falls  ako  on  the  assignor.  It 
is  only  on  the  actual  reduction  of  the  pledged  property  to  money 
that  file  same  is  to  be  treated  as  a  payment  and  accounted  for 
as  such,  and  in  the  mean  time  the  property  is  to  be  held  as  col« 
lateral.  So  also,  we  think,  if  a  debtor,  or  a  third  person  in  his 
behalf,  transfers  a  note  secured  by  mortgage,  and  assigns  both  the 
note  and  the  mortgage  as  collateral  security  for  a  debt,  and  the 
debt  not  being  paid  at  maturity  the  pledgee  proceeds  to  enforce 
the  collection  thereof  by  a  foreclosure  of  such  mortgage,  which 
is  perfected  by  an  entry  and  three  years'  possession,  as  between 
pledgor  and  pledgee  such  foreclosure  does  not  change  the  rela* 
tion  of  the  parties,  nor  does  such  foreclosure  necessarily  oper- 
ate as  a  payment  of  the  notes  for  which  it  was  pledged  as 
collateral. 

In  the  opinion  of  a  majority  of  the  court,  the  foreclosure  of 
the  mortgage  l^  the  party  holding  the  same  as  collateral  for  the 
debts  of  a  third  person  did  not,  as  respects  himsftlf  and  the 
party  placing  it  in  his  hands,  necessarily  operate  as  a  payment 
of  the  debt  for  which  it  was  thus  pledged.  Such  foreclosure 
was  only  one  step  in  the  process  required  to  render  available 
the  pledge.  The  property,  as  well  after  foreclosure  as  before, 
was  equally  held  in  trust  for  the  benefit  of  both  pledgor  and 
pledgee,  and  was  to  be  disposed  of  for  the  benefit  of  all  par* 
ties.    On  the  one  hand,  the  assignee  who  held  the  same  as  ool« 
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lateral  security  was  not,  in  consequence  of  the  foreclosure, 
required  to  take  the  land  in  payment,  if  he  was  ready  and  will- 
ing to  proceed  to  reduce  the  same  to  cash  by  a  fair  and  proper 
sale  of  the  same  ;  nor,  on  the  other  hand,  would  he  be  permit- 
ted to  retain  the  same  in  his  own  right  exclusively,  regardless 
of  what  would  be  for  the  interest  of  the  assignor.  The  prop- 
erty was  holden  in  tmst,  first,  to  pay  the  debt  for  which  it  was 
pledged,  and  after  enough  had  been  realized  to  pay  this  debt, 
the  bank  was  to  hold  the  surplus  for  the  benefit  of  Mrs.  Kins- 
ley. It  continued  thus  to  be  holden  after  the  foreclosure.  The 
foreclosure  of  the  mortgage  of  Gardner  was  no  more  a  payment 
of  the  debt  of  the  defendants  to  the  bank  than  the  assignment 
of  the  mortgage.  The  payment  by  Mrs.  Kinsley  is  to  be  com- 
puted from  the  time  the  assets  pledged  to  the  bank  were  made 
available.  This  was  at  a  later  period  than  that  of  the  foreclos- 
ure, and  so  much  later  as  to  take  the  case  out  of  the  operation 
of  the  statute  of  limitations  as  a  bar,  upon  the  facts  stated  in 
the  report  of  the  case. 
New  trial  ordered.  

Dkbt  lOB  Whioh  Mortoaob  18  Pledged  as  Oouultbral  BEoaum  n 
VOT  Pad)  by  the  foreclMare  of  the  mortgage,  bat  by  the  cooyenioii  into 
money  by  the  snbeeqaent  eale:  Whipple  v.  Blaekington^  97  Meat.  47S,  citing 
the  principal  caae.  Where  a  mortgage  ia  given  aa  collateral  aeoarity,  npon 
ita  f oredoaore  the  land  ia  anbatitated  for  the  note  and  mortgage  aa  collateral 
aecority;  Jionittgue  v.  BotUm  A  A,  R.  R,^  124  Id.  245,  citing  the  principal 
caae.  And  in  that  caae  the  land  in  the  hands  of  the  pledgee  ia  affected  by  a 
troat  to  convert  it  into  money,  and  after  payment  of  the  debt  to  pay  the 
remaining  proceeda  to  the  party  entitled  to  it:  Steoem  ▼.  Dedham  ItutiMiam 
for  Saving$f  129  Id.  649,  also  citing  the  principal  caae. 

Plbdobb's  Poweb  to  Sell  Pledge:  See  WU$(m  ▼.  LiUle^  61  Am.  Dec 
S07»  note  314,  where  other  caaea  are  collected.  The  pledgee  of  a  collateral 
aeoority  may,  npon  giving  notice  to  the  pledgor,  aell  the  aecnrity  and  apply 
the  proceeda  to  the  payment  of  the  debt:  Hameoek  v.  FranJMik  In§.  Obw.  114 
166,  citing  the  principal 


Shefbebd  v.  Touno. 

(8  Gbat,  162.] 

Widow  Vitbnishbs  Boabd  to  Destitute  Imtaht  Gbahdohhj)^ 
AS  Oratuitt,  from  motivea  of  affection  and  kindneai,  without  any  ex* 
pectation  of  remnneration  or  intention  of  charging  therefor,  abe  cannot, 
after  the  child'a  death,  maintain  an  action  for  the  price  of  aach  board 
againat  the  administrator  of  the  child,  even  though  he  baa  eipreaily 
pKomiaed  to  pay  it. 
PaoMSE  BT  ADMnrmEAToa  TO  Pat  Olazm  kot  Valid  aa  i^gainal  Ua  iataa* 
tMa'k  aatate  doea  not  bind  the  aainta  in  hia  handa  as  admJniatniSor. 
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Aoxnm  on  oontnust.  The  parties  sufamitted  the  case  on  the 
following  faote:  Julia  Anderson,  the  defendants  intestate,  with 
her  mother,  haTing  been  deserted  by  their  father  and  husband 
in  1850,  went  to  reside  with  the  plaintiff,  who  was  her  grand- 
mother. The  child  and  her  mother  liyed  with  and  were  in  part 
snpported  l^  the  plaintiff  nntil  1862.  In  1853  the  child  was 
killed  by  an  accident  on  the  New  York  and  New  Haven  railroad, 
and  the  company  subsequently  paid  to  the  defendant,  as  her 
administntor,  the  sum  of  two  thousand  five  hundred  dollars 
damages.  After  he  reoeiTed  this  money  he  told  the  plaintiff 
that  her  claim  was  an  honest  one,  and  that  he  would  see  that  it 
was  paid. 

F.  W.  Anryer,  for  the  plaintiff. 

/.  J.  Augtm,  for  the  defendant. 

By  Court,  Bioilow,  J.  The  facts  in  this  case  do  not  show 
any  Talid  debt  by  the  infant's  intestate  to  the  plaintiff.  The 
board  of  the  child  was  clearly  a  gratuiiy ,  furnished  from  motives 
of  affection  and  kindness  by  the  plaintiff,  without  any  expecta- 
tion of  remuneration,  or  intent  to  make  a  claim  in  the  nature  of 
a  debt.  There  is  therefore  nothing  on  which  an  implied  con* 
tnct  can  rest  to  charge  the  assets  of  the  intestate  in  the  lands 
of  the  defendant:  Os6om  t.  Oovemorn  of  Ow/s  Hospilal^  2  Stra. 
728;  Peiay  t.  EawlinB,  Peake's  Ad.  Gas.  226;  Dearborn  t. 
Brownwrif  8  Met.  165;    McOUvery  v.  Oapen^  7  Gray,  624,  625. 

Nor  can  the  plaintiff  maintain  her  action  against  the  defendant 
as  administrator,  to  charge  assets  in  his  hands  on  the  express 
promise  of  the  defendant.  It  was  wholly  without  consideration 
and  void,  as  nudum  pactum.  Besides,  it  was  not  competent  for 
the  defendant,  by  his  promise,  to  bind  the  assets  in  his  hands  as 
administrator,  to  pay  a  claim  which  was  not  valid  as  against  the 
estate  of  his  intestate:  WaMnim  v.  Bale,  10  Pick.  431;  iZytey 
T.  Sampson,  Id.  873. 

Judgment  for  the  defendant. 

PowxB  OF  ADimnsnuxDB  to  Chabos  bis  IimsrAn's  Ebtati  by  promiM 
to  pfty  debt  barred  by  the  atatate  of  limitatioiia:  See  JHoore  ▼•  HUUhrani^  65 
Am.  Deo.  118,  note  120,  where  other  oases  ue  ooUected.  An  adminiatrator 
of  an  estate  eannot  bind  it  by  his  warranty,  or  render  it  responsible  In  daaa* 
ifsa  for  fraods  or  torts  oommitted  by  hims  AbU  v.  OAonAr,  62  Id.  SIS^  aoli 
m,  where  other  oases  are 
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SWAEN  V.   MiZNEB. 

[8  0BAZ,  182.] 

OmoiB  OMniov  Bbbak  Oum  Doob  of  DwxLLDro-Hom  in  order  to 
flzaoate  oivil  procMU* 

Wbsbb  Buildivo  n  Lxasbd  zm  DmnHor  Pobtiovs  to  rnvmal  touuiti^  aO 
of  whoan  have  the  right  to  nee  the  outer  door  of  the  bnildiiig  and  the 
hallwaji  in  eemmon,  the  doors  leading  from  tiie  faallwaya  into  a  tenement 
in  the  eole  and  exdnaive  pomcprian  of  a  tenant  are  to  be  regarded  aa 
enter  doon  wliich  an  officer  baa  no  right  to  break  open  in  order  to  aerre 
eivil 


Aonoir  of  tori  for  hnaldxig  and  entezing  ihe  plaiiitiff 'b  dwell- 
ixig-house.  The  defendant  was  a  constable  of  Boston  and  broke 
open  the  door  of  the  tenement  described  in  the  opinion,  for  the 
purpose  of  attaching  goods  belonging  to  a  person  against  whom 
he  held  a  writ.  At  the  trial  the  judge  instructed  the  jury  "  that 
if  the  plftiniaff  had  proved  to  their  reasonable  satisfaction  that 
ha  had  the  rightful  and  ezclusiye  control  and  possession  of  a 
portion  of  the  house,  and  had  also  forbidden  and  endeayored  to 
piBvent  the  ontrance  of  the  defendant,  then  the  defendant  would 
hawe  no  right  Tiolently  to  break  and  enter  against  the  plaintiff's 
will,  although  he  was  an  officer  and  had  legal  process  which  he 
was  endeaToring  to  serre,  and  although  he  had,  without  the 
knowledge  of  the  plaintiff,  and  without  breaking,  got  an  entrance 
into  the  outer  door  of  this  common  house  and  building."  The 
jury  found  for  the  plaintiff,  and  the  defendant  alleged  exceptions. 

J.  F,  Olarhe,  for  the  defendant. 

W.  W.  WifUhrop,  for  the  plaintiff. 

By  Oonrt,  MiHiumr,  J.  That  an  officer  cannot  break  the 
outer  door  of  a  dwelling-house  to  make  an  attachment  of  the 
owner's  goods j  or  to  arrest  the  person  of  the  debtor,  or  to  execute 
eiTil  process  generally,  is  a  doctrine  as  well  established  as  any 
in  the  books;  and  has  been  distinctly  recognized  as  the  law  of 
this  commonwealth :  Semayne  v.  Oresham,  YelT. ,  Am.  ed. ,  29,  and 
note  1;  Oysiead  v.  Shed,  18  Mass.  620  [7  Am.  Dec.  172];  lldey 
T.  Nvohols,  12  Pick.  270  [22  Am.  Dec.  425].  This  is  not  oontro- 
yerted  by  the  defendant;  nor  does  he  place  his  defense  upon  any- 
thing in  opposition  to  this  principle,  but  solely  upon  a  denial 
of  the  fact  that  the  door  which  was  broken  by  him,  in  order  to 
make  the  attachment  which  constitutes  the  gxieyanoe  complained 
of,  was  the  outer  door  of  the  plaintiff's  dwelling-house. 

But  upon  the  facts  disclosed  in  the  bill  of  exceptions,  wa 
think  that  the  portion  of  the  building  occupied  by  the  plaintiff, 
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distinot  from  {hehaU^eiifay^MidrtiinrijleadiBgioii^didoon- 
Btitate  what  must  be  coDBidered  Snlsw  lii0dwalling4iMMe.  Tba 
whole  straoinre  appeara  never  to  have  been  designed  as  a  teaa- 
ment  for  a  single  family,  bat  was  so  constnteted  as  to  afford  sep- 
arate and  distinct  habitations  for  sereial  persons.  Thns  the  plain- 
tiff oeoapied  all  the  rooms  on  one  floor  of  the  building,  and  the 
hall  or  entiy  through  which  he  passed  to  reach  either  of  the 
doors  opening  into  any  of  the  apartments  occupied  by  him  was 
need  aa  a  common  passage-way  for  all  the  tenants  of  the  sereiml 
portions  of  it.  It  wonld  seem  to  make  no  diffeience,  whatever 
may  be  the  character  or  pecnliariiy  of  the  common  passage  by 
which  access  to  a  dwelling-house  is  attained:  whether  it  is  a 
public  or  a  priyate  way;  or  whether  it  leads  from  one  street  to 
another,  or  only  into  a  place  or  court  to  which  there  is  but  a 
single  entrance;  or  whether  it  is  an  open  street  or  a  way  inclosed 
by  buildings  and  coTcred  with  a  roof.  In  the  present  instance 
the  hall,  entxy,  and  stairway  served  as  a  common  and  public 
passage-way  for  many  occupants  of  entirely  distinct  habitations. 
All  the  right  to  which  the  plaintiff  or  any  oflier  of  the  teoants  of 
the  different  parts  of  the  building  in  this  conmion  passage-way 
was  entitled  was  the  right  of  using  it  for  that  purpose  in  the 
enjoyment  of  the  tenements  which  they  seyerally  possessed. 

The  apartments  occupied  by  the  pliuntiff  constituted,  in  and 
of  themeelves,  a  complete  habitation  for  himself  and  his  family. 
He  had  the  sole  and  exdusiye  use  and  possession  of  them  as 
completely  as  if  they  stood  separate  and  apart  from  ereiything 
else,  and  were  in  any  other  distinct  structure.  The  privilege 
which  the  law  allows  to  a  man's  habitation  clearly  ought  to 
attach  to  apartments  so  situated.  It  arises  from  the  great  re- 
gard which  the  law  has  for  every  man's  safety  and  quiet;  and 
therefore  it  protects  him  from  those  inconveniences  which  must 
necessarily  attend  an  unlimited  power  in  the  sheriff  and  his  offi- 
eers  in  this  respect:  Bac.  Abr.,  tit.  Sheriff,  note  8.  And  this 
reason  shows  that  the  principle  of  law  which  gives  protection  to 
dwelling-housee  has  no  reference  whatever  to  their  quality,  con- 
struction, or  magnitude,  but  is  solely  for  the  purpose  of  insur- 
ing the  quiet,  convenience,  and  secuxiiy  of  those  who  inhabit 
and  dwell  in  them.  Domestic  security  and  peace  would  be 
equally  disturbed  by  violence  in  breaking  the  doors  and  forcing 
aa  entrance  into  a  dwelling-house,  whether  it  should  consist  of 
the  entire  portions  of  a  building  or  of  separate  and  distinct 
apartments  within  it. 

Nor  can  the  fact  that  there  were  sevesal  doors  leading  from 
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Che  common  paaaage-way  into  the  different  apartments  occupied 
by  the  plaintiff  lead  to  a  different  conclusion.  For  although  it 
was  said  by  Lord  Mansfield,  in  Lee  t.  Oansd,  Oowp.  1,  that 
the  having  of  four  outer  doors  would  lead  to  the  grossest 
absurdity,  slace  the  greatest  house  in  London  has  but  one,  that 
is  not  the  manner  in  which,  according  to  our  prevailing  habits 
and  modes  of  living,  our  dvrelling-houses  are  here  constructed. 
Many  might  undoubtedly  be  found  here  having  four,  and  it 
would  perhaps  be  difficult  to  find  a  house  of  any  moderate  de* 
gree  of  pretension  which  has  less  than  two,  outer  doors.  While 
all  the  doors  opening  into  any  of  the  apartments  occupied  by 
the  plaintiff  are  closed,  each  of  them  may  be  considered,  and 
must  be  treated,  as  an  outer  door.  They  are  all  necessary  to 
protect  the  habitation  from  the  intrusion  of  those  who  have  no 
license  to  enter  it.  Whether  an  officer,  who  had  lawfully  passed 
through  one  of  them,  might  afterwards,  for  the  purpose  of  com- 
pleting the  service  of  his  process,  treat  the  others  as  inner  doors, 
need  not  now  be  considered,  because  no  such  question  arises 
upon  the  facts  reported.  The  complaint  against  the  defendant 
is  confined  to  the  breaking  open  of  one  of  the  doors  before  he 
had  obtained  an  entrance  into  any  part  of  that  portion  of  the 
building  which  was  in  exclusive  occupation  of  the  plaintiff. 

The  defendant  contends  that  the  door  constructed  and  used 
for  closing  the  entrance  from  the  street  or  public  highway  into 
the  common  hall  or  entry  of  the  building  is  to  be  considered 
the  only  outer  door  of  the  plaintiff's  dwelling-house;  that  is  to 
say,  that  his  house  consisted  of  the  apartments  occupied  by  him 
and  of  the  hall  and  entry  used  by  him  as  a  passage-way  in  com- 
mon with  the  tenants  of  all  the  other  parts  of  the  building. 
But  this  latter  fact  is  by  no  means  shown.  On  the  contrary, 
these  appear  to  have  constituted  no  part  of  his  tenement.  He 
had  an  easement  in  them  only  in  common  with  others,  who  all 
equally  enjoyed  the  like  privilege  for  the  purpose  of  gaining  ac- 
cess to  their  respective  tenements. 

Beliance  is  placed  with  much  confidence  by  the  defendant  on 
the  case  of  Lee  v.  Oanad^  Oowp.  1,  above  cited,  as  a  decisive 
authority  against  the  position  of  the  plaintiff,  that  the  apart- 
ments in  the  building  in  which  the  alleged  trespass  was  com- 
mitted  constituted  his  dwelling-house.  But  the  facts  in  the 
two  cases  are  quite  dissimilar,  and  therefore  the  same  conclusion 
is  not  necessarily  to  be  deduced  from  each  of  them.  From  the 
statement  of  tacts  in  the  former  case,  it  appears  that  General  Ghin, 
sel  was  a  mere  lodger  in  hired  apartments  in  the  house  of  Mayo, 
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who  was  at  the  same  idme  dwelling  in  it;  that  the  apartments  thiui 
hired  were  in  no  way  connected  together,  bat  were  upon  differ- 
ent  floors;  and  that  he  had  only  a  right  in  the  kitchen,  which 
clearly  imports  that  he  had  no  exclusive  possession  of  the  prem- 
ises of  which,  to  a  certain  extent,  he  had  the  use  and  enjoyment. 
But  this  plaintiff  was  a  housekeeper,  and  not  a  lodger  only.  He 
was  tenant  of  the  apartments  which  he  occupied;  they  were  all 
on  the  same  floor,  and  substantially  connected  together  as  a 
single  tenant;  he  had  the  sole  and  exclusive  possession  of  them; 
and  in  conducting  and  maintaining  his  domestic  establishment, 
he  had  no  connection  with  or  dependence  upon  the  owner  or 
the  occupant  of  any  other  part  of  the  building  in  which  he  re- 
sided. His  tenancy  resembles  that  of  the  occupants  of  cham- 
bers in  the  inns  or  court,  and  in  colleges,  opening  upon  a  com- 
mon staircase,  which  are  conceded  to  be  the  dwelling-houses  of 
those  who  live  in  them.  But  further  than  this,  it  is  distinctly 
stated  by  Lord  Mansfield  that  if  that  which  was  one  house 
originally  comes  to  be  divided  into  separate  tenements,  and  there 
is  a  distinct  outer  door  to  each  tenement,  they  will  be  separate 
houses. 

But  without  enlarging  upon  these  considerations,  or  seeking  for 
any  peculiar  principles  upon  which  the  plaintiff's  action  may  be 
maintained,  we  think  it  is  clear  that  upon  the  precise  facts  stated 
in  the  bill  of  exceptions,  the  apartments  in  the  building  embrac- 
ing all  the  rooms  on  one  of  its  floors,  which  were  hired  by  the 
plaintiff  and  occupied  by  him  with  his  family  as  a  separate  and 
distinct  tenement,  constituted,  while  he  was  in  such  possession 
and  use  of  them,  his  dwelling-house;  and  that  it  was  therefore 
entitled  to  the  privilege  and  protection  which  the  law  affords 
to  the  habitations  of  men. 

Exceptions  overruled.         

BiOHT  OT  Omoxs  TO  BaiAK  D00B8  TO  SxsouTs  Pboomb:  See  Barnard 
7.  BartUU,  67  Am.  Dec.  123,  note  124;  Howe  ▼.  BtUterJSM,  50  Id.  786,  note 
788;  Burton  ▼.  Wiildnmrn,  46  Id.  146;  OurtU  ▼.  Hubbard,  40  Id.  292;  PeopU 
▼•  Hubbard^  36  Id.  628,  note  632,  where  other  cases  are  collected;  Keilh  v. 
Johnaon,  26  Id.  167,  note  171,  where  this  subject  is  considered.  A  party  vbo 
forcibly  breaks  ojwn  the  door  of  a  house  without  leave  of  the  owner,  for  the 
porpoae  of  taking  away  his  property,  is  liable  in  trespass:  NtUon  ▼.  Oarey, 
114  liaas.  419,  dting  the  principal  case. 

Ths  principal  oasx  is  crrxD  in  WhUe  v.  Afaynard,  111  Mass.  264,  to  tha 
l*cint  that  ao  entire  floor,  or  a  series  of  rooms,  or  even  a  single  room,  may  b« 
Ut  for  lodgings  so  separated  from  the  rest  of  the  house  as  to  beoome  in  fact 
in  law  the  separate  tenement  of  the  U 
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Shephebd  v.  Ghambeblast. 

[8  OmAT.  S2B.] 

DniAHD  ov  Patmsmt  ov  Nora  Patablb  at  Pabtioolas  Bakk»  maA»  ftt  that 
bttnk  after  dose  of  buineBa  hours,  but  to  which  the  offioen  of  the  bank 
answer  that  the  maker  has  no  funds  there,  is  sofficient  to  charge  the  in* 
dorser. 

AonoH  on  contiaot  against  the  indorser  of  a  promisflozy  note 
payable  at  the  Merchants'  Bank  in  Boston.  Answer,  want  of 
demand  and  notice.  The  jury  found  for  the  plaintiff,  and  the 
defendant  excepted. 

F,  W,  Sawyer t  for  the  defendant. 
J7.  L.  HoMelton,  for  the  plaintiff. 

By  Oonrt,  Shaw,  0.  J.  The  single  question  in  this  case  is^ 
whether  due  demand  was  made  on  the  promisor  by  the  notary 
public.  We  consider  the  evidence  that  the  hours  of  business  at 
the  banks  in  Boston  usually  ended  at  two  o'clock  for  some  pur- 
poses, including  paying  checks,  immaterial.  Whatever  was  the 
custom  of  the  bank  about  closing  business,  it  was  open  when 
the  notary  went,  and  officers  were  there  competent  to  answer, 
and  their  answer  was  competent  to  show  that  the  promisor  had 
no  funds  there  for  the  purpose  of  paying  the  note  demanded; 
this  was  a  default  and  dishonor  of  the  note,  upon  which  notice 
could  properly  be  given,  and  was  given,  to  the  indorsers. 

Exceptions  overruled.         

DncAiTD  ON  Nora  Patabls  at  PABnoimiAR  Bank  mnst,  as  a  general  rale, 
be  made  in  banking  hours.  But  ademand  after  banking  hours  is  in  some  oases 
sufficient:  See  Harrimm  ▼.  Orawder,  45  Am.  Dec  290,  note  293,  where  price 
are  coUected« 


GOMMONWEAI/TH   t;.   TCVNOH. 

[8  OBAT,  S76.] 
FOSBIBSIOV  OV  BUBOLABIOUS  ImFLBMBNTS  WITH  OuXIAT  IhTXBT  MAT  BB  JOXBT 

as  weU  as  several;  and  where  the  gnilty  intent  of  seTcral  is  manifested 
by  their  Joint  act  it  becomes  a  joint  offense.  In  snoh  cases,  all  who  join 
In  the  commission  of  the  act  may  be  indicted  either  jointly  or  separately. 

IimiOTKBNT  AQAINST  Two,  AlLBOINO  THAT  ThBT  HAB  IK  THBIB  PO6BB88IOB, 

on  a  certain  day,  certain  implements  designed  and  adapted  for  forcing  and 
breaking  open  buildings,  safes,  tnmks,  and  vanlts,  soffidently  sets  forth 
a  joint  possession  and  charges  a  joint  offense  in  apt  words,  under  the 
Massachusetts  statute  of  1853,  chapter  194  Under  this  allegation,  it  Is 
oompetent  to  proTo  the  commisaion  of  one  offense  by  both  defendants  oa 
any  day  after  the  statute  took  effect  and  before  the  indictment  was  found. 
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iBDiOTiaarr  Gbabooio  Po8BBB8EOH  or  Bubolabiovb  iMVLiinBins  wm  Iv- 
TMKT  TO  VsM  Thim  f  OF  tho  poTpose  of  breaking  and  antering  a  traildingi 
or  other  depoeitory  of  money  or  goods,  in  order  to  steal  therolrom,  nee4 
not  all^^e  an  intent  to  nee  them  in  a  particnlar  place,  or  for  a  epeoial 
poxpoee,  or  in  any  definite  manner;  it  ie  rafficient  to  allege  a  general  intents 

Pkoov  THAT  SoM B  ov  Impudckhts  Dkbobibbd  nr  Iin>iOTMXNT,  nnder  Maaia- 
chnaetti  statnte  of  1853,  chapter  IM,  were  in  the  poeeeseion  of  tho 
defendant,  and  designed  and  adapted  to  effect  the  objects  charged  in  the 
indictment,  is  suffident. 

b  m  NOT  NlOXSflABT  TO  PbOYB  THAT  ImPUOCSNTS  WSBX  ObIQOTAU^T  Ik- 

TKNDXD  voB  Uklawtitl  Usb  in  Order  to  sustain  an  indictment  nnder  the 
Msasachnsetts  statate  of  1853,  chapter  194.  It  is  sufficient  if  they  are 
■aitable  for  the  porpooe  charged. 

Wnor  Common  DmoN  ok  ENmnun  wnwrnas  Two  DxruiiiANTB  is  first 
proved,  declarations  of  one  of  them  in  relation  to  the  Joint  nndertaking 
are  admissible  against  both. 

Pboov  on  Mxbx  PoflsissiON  OF  BoBOLAJUona  Implkmxnts  bt  Onb  Vmwtsro- 
ANT,  where  two  defendants  intend  to  nse  them  in  a  joint  nndertaking,  is 
not  sufficient  to  sustain  an  indictment  under  the  Massachusetts  statute  of 
1883,  chapter  IM,  as  against  the  defendant  whose  possession  of  the  imple- 
ments is  not  proved* 

Ikdiotmkbt  against  Hugh  TiYnon  and  James  Johnson  for  hav- 
ing in  their  possession  certain  implements  designed  and  adapted 
tor  forcing  and  breaking  open  buildings,  safes,  trunks,  and 
vaults,  in  order  to  feloniously  steal  from  them.  The  facta 
aoffieiently  appear  from  the  opinion. 

J.  E.  Bradley 9  for  the  defendant. 

J.  H.  Clifford^  attomei^generdl,  for  the  commonwealth. 

By  Oourt,  Bioelow,  J.  1.  There  is  nothing  in  the  nature  of 
the  offense  with  which  the  defendants  stand  charged  which  ren- 
deiB  it  several,  so  that  it  cannot  be  committed  in  concert  by 
two  or  more  persons.  It  does  not  resemble  perjury  and  other 
nmilar  crimes,  which  must  necessarily  be  the  distinct  act  of 
one  individual,  in  the  conmiission  of  which  another  cannot  join; 
but,  like  most  criminal  acts,  it  may  well  be  the  joint  act  of  two 
or  more.  The  possession  of  burglarious  implements  with  a 
gniliy  intent  is  the  gist  of  the  offense  set  out  in  the  indictment. 
Such  possession  may  be  joint  as  well  as  several;  and  where  the 
gniliy  intent  of  several  is  manifested  by  their  joint  act,  it  be- 
comes a  joint  offense.  In  such  cases,  by  the  well-settled  rule 
frf  criminal  pleading,  all  who  join  in  the  commission  of  the  act 
may  be  indicted  either  jointly  or  separately:  2  Hale  P.  0.  173; 
Befpna  t.  Jibinmm,  1  Salk.  882.  The  offense  charged  in  the 
preeent  ease  is  analogous  to  that  of  having  in  possession  coun- 
tezfeit  coin  with  a  guilty  intent,  of  which  two  or  more  persons 
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Acting  in  oonoert  may  be  jointly  indicted:  Begina  v.  Rogers,  2 
Moo.  86;  Begina  t.  WUHama^  Car.  &  M.  259.  The  allegation 
in  the  indictment  sufficiently  sets  forth  that  the  tools  or  imple- 
ments were  in  the  possession  of  both  the  defendants,  and 
charges  a  joint  ofifense  in  apt  words  and  according  to  the  prece- 
dents. 

2.  As  the  offense  charged  in  the  indictment  was  one  into 
which  time  did  not  enter  as  an  essential  ingredient,  it  was  suffi- 
cient to  all^e  it  on  any  day  after  the  passing  of  the  statute  of 
1868,  chapter  194,  which  created  the  offense,  and  before  the 
finding  of  the  indictment.  Under  this  allegation,  it  was  com- 
petent to  prove  the  commission  of  one  offense  by  both  defend- 
ants on  any  day  after  the  statute  took  effect,  and  before  the 
indictment  was  found:  Archb.  Crim.  PI.,  6th  Am.  ed.,  40,  41. 

3.  The  gist  of  the  offense  being  the  possession  of  the  burgla- 
rious implements  with  an  intent  to  use  them  for  the  purpose  of 
breaking  and  entering  a  shop,  building,  safe,  or  other  deposi- 
tory of  money  or  goods,  in  order  to  steal  therefrom,  it  was  suffi- 
cient to  allege  such  possession  with  the  guilty  intent,  without 
further  specific  averment.  The  offense  was  complete  when  the 
tools  were  procured  with  a  design  to  use  them  for  a  buiglarious 
purpose.  A  general  intent  was  sufficient.  It  was  not  necea- 
eaiy  to  allege  or  prove  an  intent  to  use  them  in  a  particular 
place,  or  for  a  special  purpose,  or  in  any  definite  manner.  In 
this  respect  the  offense  charged  is  similar  to  that  of  having  In 
possession  counterfeit  bills  with  intent  to  utter  them  as  tnu. 
It  is  never  necessary  to  aver  or  prove  the  time,  place,  or  man- 
ner in  which  the  bills  were  intended  to  be  uttegced:  ArchU 
Crim.  PI.  513. 

4 .  The  indictment  properly  charges  that  all  the  instruments 
or  tools  named  therein  were  adopted  and  designed  for  the  un« 
lawful  purposes  specified.  But  it  was  not  necessaiy  to  prove 
either  that  the  defendants  were  possessed  of  all  the  implements 
described,  or  that  all  of  them  were  designed  or  adapted  to  effect 
the  objects  charged  in  the  indictment.  The  offense  was  the 
same,  and  the  like  punishment  was  prescribed,  whether  the  de- 
fendants were  found  guiliy  of  having  in  their  possession,  with 
an  unlawful  intent,  any  one  or  all  of  the  implements  specified. 
The  number  of  articles  alleged  was  therefore  wholly  immaterial. 
It  was  no  variance  if  only  one  of  them  was  proved  to  have  been 
in  the  possession  of  the  defendants  as  charged,  and  such  proof 
was  sufficient  to  constitute  the  entire  offense  set  out  in  the  in« 
diotment:  Archb.  Crim.  PL  49. 
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6.  Nor  do  we  think  it  necessary,  in  order  to  create  the  offense 
which  the  statute  is  designed  to  punish,  that  it  should  appear 
that  the  tools  or  implements  were  originally  made  or  intended 
for  an  unlawful  use.  If  they  are  suitable  for  the  purpose,  so 
that  they  can  be  used  to  break  and  enter  burglariously,  it  is 
wholly  immaterial  that  they  were  also  designed  and  adapted  for 
honest  and  lawful  uses.  A  chisel  or  center-bit,  though  a  tool  in 
common  use  for  ordinary  purposes,  is  quite  as  efficacious  in  the 
hands  of  a  burglar,  to  carry  out  his  felonious  intent,  as  a  jimmy 
or  a  lock-picker,  which  is  made  for  the  sole  purpose  of  being 
used  to  break  and  enter  buildings. 

6.  A  common  design  or  enterprise  between  the  defendants 
being  first  proTed,  it  was  clearly  competent  to  admit  the  declara- 
tions of  one  of  them,  in  relation  to  the  joint  undertaking  to 
affect  both.  This  rule  is  not  confined  to  cases  where  a  con- 
spiracy is  charged,  but  it  is  applicable  wherever  a  combination 
to  effect  a  particular  object  is  estaUished.  It  rests  on  the 
principle  that  each  is  agent  for  the  other  in  all  matters  relating 
to  the  common  object,  and  the  acts  and  declarations  of  one  in 
furtherance  of  such  object  are  admissible  to  effect  the  principal 
as  well  as  the  agent:  1  Greenl.  Ev.,  sec.  Ill,  and  cases  cited. 

7.  We  have  no  doubt  that  proof  of  possession  by  the  defendants 
of  any  of  the  implements  named  in  the  indictment,  either  actual 
or  constructive,  would  be  sufficient  evidence  to  warrant  a  convic- 
tion if  accompanied  by  the  guilty  intent.  But  what  is  meant 
by  constructive  possession?  It  would  be  proved  by  evidence 
that  the  implements  were  held  by  one  for  himself  and  as  agent 
for  another;  that  they  were  jointly  bought  and  owned,  but  kept 
by  one  only,  or  procured  and  held  by  one  by  mutual  agreement, 
or  at  the  request  of  another;  or  that  they  were  deposited  in 
some  place  mutually  agreed  on,  to  which  either  could  resort  at 
pleasure.  These  and  other  instances  which  might  be  stated 
would  constitute  constructive  possession. 

But  the  instruction  given  to  the  jury  in  the  present  case'  on 
this  point  went  further.  It  not  only  authorized  the  jury  to 
convict  the  defendants  on  proof  of  a  constructive  possession, 
but  it  warranted  a  conviction  of  both,  although  there  was  evi- 
dence of  possession,  either  actual  or  constructive,  by  one  only. 
The  instruction  was,  that  the  possession  of  one,  both  intending 
to  use  them  in  a  joint  undertaking,  was  the  possession  of  both. 
The  error  in  this  proposition  is  that  it  makes  the  guilty  intent, 
without  possession,  the  sole  ingredient  in  the  offense;  whereat 
the  statute  punishes  such  intent  only  when  it  is  connected  with 
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poflfleenon  of  the  borglariotis  implements.  Under  the  instrao* 
lion  giTen  to  the  juij,  a  person  might  be  conyicted  on  proof  that 
he  intended  to  unite  in  a  joint  undertaking  or  enterprise  to  com* 
mit  a  bnrglaiy  before  any  tools  or  implements  were  obtained  for 
the  purpose,  although  when  they  were  subsequentlj  procured 
and  in  the  possession  of  his  associate  in  order  to  cany  out  the 
preconcerted  design  he  had  abandoned  his  unlawful  intent,  and 
had  then  determined  not  to  use  the  implements  for  the  purpose 
for  which  they  were  obtained.  We  are  therefore  of  opinion 
that  there  was  a  misdirection  on  this  pointy  and  that  there  must 
be  a  new  trial. 

ions  sustained. 


Arxb  Froov  or  CoKBEHAnoir  Bxrwuir  Pabxdb  tiw  aoto  or  deolaratioiit 
of  one  MO  eridenoe  Offainat  tho  othen:  Seo  Staie  r^Jbimmmt  65  Am.  Doo. 
883»  note  886,  where  other  oeaee  are  coUeoted. 


GOMMONWEAIilH    V.  TOLLITEB. 

[8  GmAT,  888.] 

Iv  Pboswotzovs  roB  Assauia*,  It  is  UNNSoasaABr  to  Pbotb  Flmom  of 
oommitting  the  offense  precisely  as  it  ie  alleged  in  the  indiotmentb  Aa 
ittdiotment  for  an  assault  in  one  town  is  supported  hj  proof  of  an  aasanlt 
in  another  town  in  the  same  oonnty,  and  within  the  jnriadiction  of  tha 
oonrt. 

IxDXOXMXHT  for  au  assault  at  Boston.  At  the  trials  eridence  ol 
an  assault  at  Chelsea  was  admitted  over  the  defendant's  objeo- 
tion.    The  other  facts  are  stated  in  the  opinion* 

8.  D.  Parker^  for  the  defendant. 

J.  H,  Oliffard,  aUamey^generdl,  for  the  commonwealth. 

By  Court,  Dewet,  J.  In  criminal  prosecutions  of  a  character 
like  the  present,  it  is  unnecessaiy  to  proTe  the  place  of  commit* 
ting  the  offense  to  be  precisely  in  accordance  with  the  allega- 
tion in  the  indictment.  Place  is  immaterial,  unless  when  it  is 
matter  of  local  description,  if  the  offense  be  shown  to  have  been 
committed  within  the  county.  All  that  is  necessary  to  be  shown 
is  that  the  offense  was  committed  at  any  place  witiiin  the  county: 
a  Hawk.  P.  C,  c.  25,  sec.  84;  2  Bussell  on  Crimes,  7th  Am.  ed.» 
799;  1  Arehb.  Crim.  PI.,  6th  Am.  ed.,  99.  It  was  no  objection, 
therefore,  to  the  comi>etency  of  the  evidence  offered  that  it 
tended  to  prove  an  assault  committed  in  Chelsea,  while  the  in« 
dictment  alleged  the  same  to  have  been  committed  at  Boston, 
both  places  being  within  the  county  of  Suffolk,  and  equaTf 
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wiilii£  {he  juxifldiotion.    This  role  has  been  so  long  veoogniied 
and  aeted  upon  that  the  case  pieaentB  no  new  or  doabtfol  qnee- 
tion  to  be  solTed. 
Fzeeptions  orexmled.         ^___^ 

L(KUL  OrwMKBM  MUR  Bs  DnoBiBiD  AB  OoaaooMD  or  VAasaauhAM  Towvi 
State  ▼.  ^tsDiB,  46  Am.  Deo.  135.  The  yeDiie  maifc  be  kid  in  the  ooan^  ia 
wUiA  tbe  offianse  was  oommitted. 

Ojwv^sa  NOT  Local  in  its  Natubi^  though  charged  to  have  been  oom- 
■Ittod  f  n  ft  paithmlar  town,  may  be  prored  to  hare  been  committed  anywhere 
within  the  coonty:  ComaumweaUh  ▼.  Orted,  8  Gray,  389;  OommamoeaUh  ▼• 
ff^firm,  102  Maaa.  160;  Carlide  r.  Stale,  32  Ind.  68,  all  citing  the  principal 
OMe.  Simple  larceny  ia  an  offenee  not  local  in  its  natore,  and  the  particolar 
place  where  it  waa  committed  ie  immaterial  if  it  ia  in  the  county  aUegeds 
0— ioaiwfiffi  T.  Xaeay,  101  Maii.  206,  citing  the  principal 


Wabneb  V.  Baooh. 

[8  OaiT,  M7.] 

finoiAL  Damaobi  NOV  Implibd  ST  Law  as  Kbob88abt  CowBtaumuM  ov 
BSKACH  OF  AoBSUfZNT  to  conToy  real  estate  cannot  be  recoTcred  in  an 
action  for  sooh  breach  nnleee  they  are  alleged  in  the  declaration. 

Damaois  Sitbtainnd  attkb  AcnoN  Bbouoht  fob  Bbbaoh  of  Aobxxment 
to  cooTey  real  estate,  by  reason  of  the  withholding  thereof  from  the 
plaintiff,  cannot  be  given  in  eridence  in  that  action,  bat  may  be  recor- 
ered  in  a  sabseqoent  action. 

Fladttiff  cannot,  in  AcnoN  fob  Bbkagh  of  Aobixmknt  to  Contst 
Rial  Estate,  Biooysb  Exfinbbs  incorred  by  him  in  erecting  a  boild- 
tng  on  his  other  land  by  reason  of  his  not  obtaining  a  right  to  pnt  thereon 
a  similar  bailding  standing  npon  the  land  agreed  to  be  conveyed.  That 
gronnd  of  damage  is  too  remote,  not  being  a  proximate  consequence  of 
the  breach  of  the  agreement. 

Wbebb  0ns  of  Two  Pabtibs  to  AaBssmwr  fob  Bzgbanob  of  Lanimi 
ExsouTES  HI8  GoNYSTANOS,  and  the  other  then  refuses,  but  afterwards 
executes  his  conveyance  also,  which  is  accepted,  such  acceptance  is  a 
bar  to  an  action  by  the  first  grantor  for  the  rent  of  the  land  granted  by 
him  between  the  dates  of  the  two  conveyances. 

Whsbs  Pabtt  to  Aobbsksnt  TO  CoNvsT  BsAL  Estate  has  Bbouoht 
Qns  Action  tor  damages  for  the  breach  of  the  agreement,  he  may,  in  a 
subsequent  action  on  the  same  agreement  brought  after  a  conveyance  has 
been  made  and  accepted,  recover  the  legal  damages  sustained  by  him  be- 
tween the  time  when  the  former  action  was  commenced  and  the  time 
when  the  couveyanoe  was  made  to  him,  by  reason  of  his  not  having,  dur- 
ing that  interval,  a  full  title  to  the  estate;  acA  he  may  also,  in  such 
action,  recover  the  amount  of  the  rent  which  was  aocnung  during  that 
time*  and  which  the  defendant  received.  But  in  such  action  evidence 
tibat  the  defendant  was  induced  to  make  the  agreement  by  the  false  and 
fraudulent  representaticms  of  the  plaintiff  cannot  be  admitted  either  by 
way  of  bar,  set-off^  or  recoupment. 
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Two  ao(ion8  of  oontraot  npon  a  written  agreement  between 
Bamnel  Baoon  and  Leyi  B.  Warner  for  the  sale  by  the  former  to 
the  latter  of  land  in  Egremont,  with  a  house  and  bam  thereon, 
and  inclnding  a  wood-lot,  for  a  part  of  the  price  of  which  he 
was  to  receive  a  house  and  lot  in  Brooklyn,  and  the  residue  in 
certain  stock  and  a  note.  In  December,  1854,  Warner  per- 
formed his  part  of  the  agreement,  and  Baoon  accepted  the  deed 
and  stock,  or  retained  them  in  his  possession,  but  refused  and 
neglected  to  make  or  deliver  a  deed  of  his  land  in  Egremont 
to  Warner.  On  the  tweniy-eighth  of  January,  1865,  Warner 
brought  the  first  action  on  the  agreement,  alleging  performance 
on  his  part,  and  Bacon's  n^lect  and  refusal,  but  not  alleging 
any  special  damage.  On  the  eleventh  of  May,  1855,  the  de- 
fendant executed  the  deed  of  the  Egremont  property,  and  ten- 
dered it  to  the  plaintiff,  who  accepted  it,  and  took  possession  of 
the  property.  At  the  June  term,  1855,  the  defendant  filed  his 
answer,  denying  the  agreement  and  the  plaintiff's  performance. 
At  the  June  term,  1856,  the  defendant  filed  a  supplemental 
answer,  alleging  the  defendant's  tender  and  the  plaintiff's  ac- 
ceptance of  the  deed  of  the  Egremont  property,  and  the  plain« 
tiff's  subsequent  possession  under  it.  A  trial  was  then  had, 
and  a  bill  of  exceptions  signed.  In  this  the  plaintiff  contended 
that  he  was  entitled  to  recover  from  the  defendant  all  such 
damages  as  he  had  actually  sustained  by  the  breach  of  the  con- 
tract by  the  defendant;  that  in  addition  to  the  damages  sus- 
tained by  him  prior  to  the  date  of  the  writ  he  was  entitled  to 
recover  all  damages  that  accrued  to  him  between  the  date  of  the 
writ  and  the  eleventh  of  May,  1855,  when  the  tender  was  made. 
The  plaintiff  offered  to  prove,  as  matter  of  damages:  1.  That 
the  defendant  forbade  his  having  anything  done  to  or  with  the 
Egremont  property,  and  refused  to  allow  him  to  remove  a  bam 
from  said  property  to  other  land  of  the  plaintiff;  2.  That  the 
plaintiff,  about  the  first  of  April,  1855,  made  excavations  and 
got  out  stone  to  build  a  bam  on  his  other  land;  8.  That  the 
defendant  received  rent  on  the  Brooklyn  property  before  the 
first  of  April,  1855;  4.  That  rent  was  received  by  the  defendant, 
subsequently  to  the  first  of  April,  on  the  IJgremont  property. 
The  jury  found  for  the  plaintiff,  and  assessed  the  damages  at 
sixteen  dollars.  The  plaintiff  excepted.  The  other  fseis  an 
■tated  in  the  opinion. 

O.  2f.  Emenon,  for  the  plaintiiL 
/•  PHoe^  for  the  defendant. 
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By  Ck>art9  MnaALr,  J.  The  judge  rightly  excluded  eTi* 
denoe  of  ihe  four  matters  of  damage  which  the  plaintiff  offered 
to  proTe.  Without  inquiring  whether  they  would,  under  any 
form  of  declaration,  hare  been  legal  grounds  of  damage,  it  is 
Buffldent  for  the  decision  of  this  case  that  they  were  not  the 
neceesaxy  consequences  of  the  defendant's  breach  of  agreement^ 
which  are  implied  by  law,  and  were  not  alleged  in  the  declara- 
tion. Nor  were  they  consequences  which  (in  the  language  some- 
times  used  by  judges)  '*  in  all  probability "  might  follow,  or 
would  be  **  Tery  likely  to  follow,"  from  that  breach:  See  Eich" 
ardson  t.  Mdlish,  2  Bing.  239;  Oodin  t.  Carry ^  7  Man.  A  Gr. 
846;  Ferrer  y.  Beale,  1  Ld.  Baym.  692;  1  Ch.  PL,  6th  Am.  ed., 
870,  441;  2  Oreenl.  Er.,  sec.  264.  ''  Mere  collateral  damage," 
says  Hobroyd,  J.,  **  must  be  stated  in  the  declaration  in  order 
to  entitle  the  plaintiff  to  give  it  in  evidence,  lest  otherwise  the 
defendant  might  be  taken  by  surprise:"  BaUley  v.  Faulkner ^  8 
Bam.  &  Aid.  294.  And  this  rule  of  the  common  law  is  not 
changed  by  the  practice  act  of  1852,  chapter  812:  Baldunn  v. 
Wegtem  BaUroad,  4  Gray,  886. 

The  judge  also  ruled  that  the  plaintiff  "  was  to  be  limited  to 
such  damages  as  he  had  sustained  up  to  the  date  of  his  writ." 
And  this  is  the  general  rule  of  law:  Filford^s  Case,  10  Co.  117; 
Com.  Dig.,  tit.  Damages,  D;  Fierce r.Woodward,  6  Pick.  206. 
There  are,  however,  exceptions  to  the  rule.  And  the  question 
now  is,  whether  the  damage  sustained  by  the  plaintiff  after  the 
date  of  his  writ,  from  the  defendant's  omission  to  convey  to  him 
the  Egremont  estate,  is  within  the  rule,  or  is  an  exception  to  it. 
There  is  a  compilation  of  most  of  the  decisions  on  this  subject 
in  Sedgwick  on  Damages,  c.  3,  and  Mayne  on  Damages,  83-38. 
In  the  latter  book  it  is  said  that  **  damages  arising  subsequent 
to  action  brought,  or  even  to  the  date  of  verdict,  may  be  taken 
into  consideration  when  they  are  the  natural  and  necessaiy 
result  of  the  act  complained  of;  and  where  they  do  notthejn^elves 
constitute  a  new  cause  of  action."  ''  On  the  other  hand,  where 
the  damages  subsequent  to  the  commencement  of  the  action  are 
not  the  necessaiy  result  of  the  alleged  wrong,  or  where  they 
might  be  the  foundation  of  a  fresh  action,  they  cannot  be 
included  in  the  verdict  of  the  jury."  The  application  of  these 
rules  to  particular  cases,  like  the  application  of  other  rules  of 
law  which  seem  Tery  plain,  is  often  very  difficult.  We  find  no 
adjudged  case  which,  if  we  were  to  regard  it  as  a  binding  author* 
ityfl  would  be  decisive  of  the  case  at  bar. 

Out  judgment  is,  that  the  continued  withholding  of  a  wmmj^ 
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anoe  of  the  IJgremont  estate,  after  the  twenty-eighth  of  Janoarj 
(the  date  of  the  writ)  till  the  eleventh  of  May,  when  the  convey- 
anoe  was  made,  is  not  a  damage  reooverable  in  this  action.  We 
think  the  case  is  more  analogous  to  those  in  which  damage  sus- 
tained after  action  brought  has  been  held  not  to  be  recoverable 
than  to  those  in  which  it  has  been  held  that  it  may  be  recovered. 

In  HambkUm  v.  Veere,  2  Saond.,  pt.  2, 169,  the  declantion 
was  for  the  defendants  procuring  the  plaintiff's  apprentice  to 
depart  from  his  service,  and  for  loss  of  that  service  for  the  resi- 
due (four  years)  of  the  term  of  apprenticeship.  Judgment  was 
arrested,  becausethe  jury  assessed  damages  genendly,  as  declared 
for;  the  court  saying  the  plaintiff '' ought  to  have  recovered 
damages  for  the  loss  of  service  until  the  exhibiting  of  the  bill  only, 
and  no  more/'  See  other  lihe  cases  in  the  notes  by  Williams 
and  others  to  the  principal  case,  and  also  the  opinion  of  Battle, 
J.,  in  Moore  v.  Love,  8  Jones  L.  216.  In  Powers  v.  Ware,  A 
Pick.  106,  which  was  an  action  of  covenant  on  an  indenture  of 
apprenticeship,  brought  before  the  expiration  of  the  apprentice- 
ship for  not  maintaining  the  apprentice,  it  was  decided  that 
damages  could  be  recovered  only  to  the  date  of  the  writ.  The 
reason  given  was,  "  for  aught  we  know,  the  defendant  may  be 
ready  to  peiform  his  covenant  in  future/*  And  it  was  said  by 
littledale,  J.,  that, "  in  the  case  in  Saunders,  the  future  damage 
could  not  be  assessed,  inasmuch  as  the  apprentice  might  re- 
turn:" HodsoU  V.  8taUebra88,  8  Per.  &  Dav.  208.  These  reasons 
seem  as  applicable  to  this  case  Iu3  to  those. 

The  same  rule  of  damages  is  applied  to  actions  for  an  obstruc- 
tion, which  may  be  temporazy,  of  a  stream  of  water,  of  a  way, 
or  of  light  and  air:  Duncan  v.  Marldey,  Harp,  276;  Cole  v. 
Sprowl,  85  Me.  161  [56  Am.  Dec.  696];  Bhmi  v.  MoOormiok,  8 
Denio,  288.  But  if  the  obstruction  be  permanent,  so  that  the 
plaintiff  can  no  more  have  the  flow  of  a  stream,  or  the  enjoy- 
ment of  a  way,  or  light  or  air,  then  all  the  damages  which  he 
sustains  from  the  destruction  of  his  rights  are  recoverable: 
2Voy  V.  CheOiire  BaUroad,  28  N.  H.  88  [55  Am.  Deo.  177].  And 
if  this  defendant  had  conveyed  the  estate  to  a  third  person, 
before  this  action  was  brought,  and  thus  made  himself  unable 
to  convey  it  afterwards,  the  plaintiff  would  have  been  entitled 
to  all  the  damages  sustained  by  the  loss  of  the  estate.  But  the 
facts  of  the  case  show  only  a  temporazy  withholding  of  the 
plaintiff's  rights,  for  which,  as  in  the  cases  above  cited,  dam^ 
ages  have  been  held  recoverable  only  to  the  time  of  aetioA 
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It  migjit  htcfe  been  wise  in  the  defendant  if  he  had  not  o1>« 
jeoted  to  the  lecoTexy  of  damage  sustained  bjr  the  plaintiff 
between  the  date  of  his  iriit  and  the  day  when  the  oonyeyanoe 
was  made.  In  Oodin  y.  Oorry,  7  Man.  &  Or.  845,  where  a 
defendant,  on  the  trial  of  an  action  for  a  libel,  pennitted  eri- 
dence  to  be  given  of  damage  caused  after  action  brought, 
Tindal,  0.  J.,  said:  **  By  permitting  this  evidence  to  be  given, 
the  defendant  may  possibly  have  escaped  a  second  action  brought 
against  him.  It  was  therefore  far  from  an  impolitic  thing  to 
allow  damages  to  be  aososBod  for  the  whole  cause  of  complaint 
in  one  action." 

Exceptions  overruled. 

The  plaintiff  then  brought  a  second  action  to  leoover  the  spe- 
cial damages  which  accrued  to  him  between  the  date  of  the 
first  writ  and  the  eleventh  of  May,  1856,  and  set  forth  the  same 
breach,  but  alleged  specially  the  four  items  of  damage  which  he 
attempted  to  prove  at  the  first  trial.  The  defendant  alleged  in 
his  answer:  1.  The  former  judgment;  2.  Performance  of  the 
agreement;  8.  That  the  defendant  was  induced  to  make  the 
agreement  1^  the  false  and  fraudulent  representations  of  the 
plaintiff  as  to  the  value  and  condition  of  the  estate  in  Brooklyn; 
4.  A  denial  of  the  alleged  items  of  damage.  The  parties  sub* 
mitted  the  case  on  a  statement  of  the  facts,  admitting  **  that 
the  plaintiff  suffered  some  injury  by  the  defendant's  said  breach 
of  the  contract,  which  was  not  recovered  and  was  not  admitted 
to  be  proved  in  the  first  action."  The  case  was  argued  1^  the 
same  counsel. 

Metoalf,  J.  If  the  damages  now  sued  for  could  have  been 
recovered  in  the  former  action,  they  cannot  be  recovered  in 
this.  But  it  does  not  follow,  as  of  course,  that  they  can  be  re- 
covered now  because  they  were  allowed  to  be  recovered  then. 
A  plaintiff  may  fail  to  recover  all  the  damages  he  is  entitled  to 
by  not  so  framing  his  declaration  as  to  cover  them  all,  or  by 
not  so  managing  his  case  aa  to  bring  the  full  damages  to  the 
consideration  of  the  court  or  the  jury.  What  he  thus  loses  ia 
lost  by  his  own  fault.  Or  a  plaintiff  may,  by  the  erroneous  ex- 
elusion  of  evidence,  be  deprived  of  a  part  of  his  legal  damages. 
What  he  thus  loses  is  lost  by  the  error  of  the  court;  yet  his  rem- 
edy is  not  a  new  action  for  the  recovery  of  what  he  was  not  be- 
fore permitted  to  recover,  but  a  new  trial  of  the  first  action  on  a 
setting  aside  of  the  verdict  for  such  wrong  exclusion  of  evidence. 
XhiB  plaintiff  first  attempted  that  course;  and  if  the  evidence 
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had  not  been  rightly  excluded  in  the  former  case*  a  new  tria!k 
wonld  have  been  ordered. 

The  damages  now  demanded  are  those  only  which  the  plain- 
tiff sustained,  if  at  all,  after  the  commencement  of  the  fbrmer 
action.  For  all  preyious  damages  he  has  recovered,  or  might  have 
recovered,  in  that  action,  his  full  legal  recompense.  The  dec- 
laration in  this  case  sets  forth  four  grounds  of  damage:  1.  The 
plaintiff's  deprivation  after  the  first  action  was  brought  and  un- 
til the  IJgremont  estate  was  conveyed  to  him,  of  tbe  benefit  and 
advantage  which  he  would  have  enjoyed  from  the  full  title  to  it 
during  that  interval;  2.  The  expenses  incurred  by  him  in  pre- 
paring to  build  a  bam  on  his  other  land,  by  reason  of  his  not 
obtaining  a  legal  right  to  place  thereon  a  bam  that  was  on  the 
land  which  the  defendant  had  agreed  to  convey  to  him;  3.  His 
loss  of  the  use,  improvement,  and  income  of  the  estate  in  Brook- 
lyn which  he  conveyed  to  the  defendant;  4.  The  loss  of  the 
rents  of  the  estate  that  was  to  be  conveyed  to  him;  the  defend- 
ant having  collected  them. 

The  second  and  third  grounds  of  the  plaintiff's  claim  are 
easily  disposed  of.  He  has  no  legal  cause  of  action  for  either;  and 
would  not  have  been  entitled  to  damages  for  the  second,  even 
if  the  defendant  had  never  conveyed  the  estate  to  him.  That 
ground  of  damage  is  too  remote,  not  being  a  proximate  conse- 
quence of  the  defendant's  breach  of  agreement:  Sibley  v.  JSoor, 
4  Gray,  222;  Blood  v.  Nashua  A  Lowell  Bailroad,  2  Id.  187  [61 
Am.  Dec.  444];  Waiie  v.  CHlbeH,  10  Oush.  177;  2  Greenl.  Ev.,  sec. 
256.  The  third  ground  is  to  be  regarded  precisely  as  if  the 
plaintiff  had  paid  money  as  the  consideration  for  the  stipulated 
conveyance,  instead  of  transferring  property  as  tbe  considera- 
tion tiierefor,  and  as  if  he  were  now  seeking,  as  damages,  the 
loss  of  the  use  of  the  money  up  to  the  day  when  the  conveyance 
was  made  to  him  and  accepted  by  him.  If  that  conveyance  had 
not  been  made  and  accepted,  tbe  plaintiff  would  have  been  en- 
titled, in  the  former  action,  to  recover  the  amount  of  the  con- 
sideration which  he  had  advanced,  and  interest  thereon,  if  it  had 
been  money,  or  an  equivalent  for  interest,  as  the  facts  were. 
But  the  claim  to  recover  back  the  consideration  was  extinguished 
by  the  acceptance  of  the  conveyance  after  action  brought;  an<7 
the  principal  being  in  effect  paid,  no  legal  claim  to  the  interest, 
or  to  its  equivalent,  longer  exists:  Oagey.  Qannetl,  11  Mass.  217; 
Dixon  V.  Parkes,  1  Esp.  110;  TUhUon  v.  PresUm,  8  Johns.  229. 

The  question  on  the  first  and  fourth  grounds  of  the  plaintiff's 
present  claim  is,  whether  thev  constitute  a  new  cause  of  action. 
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or  are  only  new  damages  reenlting  from  the  original  canae  of 
action.  A  fresh  action  cannot  be  bronght  unless  there  be  both 
a  new  unlawfol  act  and  fresh  damage:  EdweU  r.  Taung^  6  Bam. 
&  Cress.  267;  HodaoU  t.  StaJkbran,  11  Ad.  &  El.  806;  S.  0.»  8 
Per.  A  Day.  208;  AdvCr  of  WhUney  t.  Clarendon,  18  Yt.  258. 
The  application  of  this  doctrine  is  not  always  easy,  and  perhaps 
has  not  always  been  rightly  or  consistently  made. 

In  actions  for  injury  to  the  person  of  tiie  phdntiff  or  his  ser- 
vanty  by  battery ,  or  by  accident  on  a  highway  or  raibroad,  etc.» 
It  is  the  settled  law  that  damages  may  be  given  for  all  that  the 
plaintiff  may  suffer  in  future  from  the  injury.  The  jury  are  to 
estimate,  as  well  as  they  may  from  the  eyidence  before  them,  all 
the  loss  and  damage  which  the  plaintiff  has  sustained  or  will 
sustaiz..  And  when  damages  have  been  once  recoTered»  no  new 
action  can  be  maintained  for  sufferings  afterwards  endured  from 
the  unforeseen  effect  of  the  original  injury:  Fetter  v.  Beat,  1  Ld. 
Baym.  339;  Ferrer  ▼.  Beale,  692;  S.  0.,  «u&  wm.  FUter  t.  VecU, 
12  Mod.  642;  Fetter  t.  Beale,  1  Salk.  11;  Black  v.  Carrotttan 
BaOroad,  10  La.  Ann.  83  [63  Am.  Dec.  586];  Ourties  y.  BocheOer 
S  Syracuse  Bailroad,  20  Barb.  282;  HodaoU  y.  SiaUArass,  mpra. 
Andy  as  was  stated  in  the  opinion  in  the  former  case,  the  law  is 
the  same  when  one  is  deprived  of  the  enjoyment  of  a  right  to 
the  flow  of  a  stream  of  water,  etc.,  by  a  permanent  obstruction. 
But  we  suppose  the  law  to  be  different  in  that  class  of  cases  to 
which  we  then  deemed  and  now  deem  this  to  be  more  analogous. 
Plain  justice  requires  that  a  plaintiff  should  have  a  remedy  for 
all  the  legal  damage  he  sustains  from  a  tort  or  breach  of  con- 
tract; and  that  if,  by  reason  of  some  rule  of  law,  and  without 
any  fault  or  mistake  of  his,  he  can  recover  only  part  of  that 
damage  in  one  action,  he  should  be  entitled  to  recover  the  rest 
in  another.  But,  as  special  damage— that  is,  damage  which 
is  not  the  necessary  consequence  of  the  wrong  complained  of— 
cannot  be  recovered  unless  it  is  alleged  in  the  declaration,  it 
follows  that  such  damage,  sustained  after  an  action  has  been 
brought,  cannot  be  recovered  at  all,  unless  in  a  new  action,  in* 
asmuch  as  it  cannot  be  alleged  and  proved  before  it  exists.  And 
in  cases  of  nuisance,  where  damages  after  action  brought  are 
held  not  to  be  recoverable,  it  is  also  held  that  a  new  action  may 
be  maintained  for  a  subsequent  continuance  of  the  nuisance; 
every  continuance  thereof  being  a  new  injury,  and  not  merely  a 
new  damage:  Fitter  v.  Veal,  12  Mod.  644;  Com.  Dig.,  tit  Action 
upon  the  Gase  for  a  Nuisance,  B;  see  also  Holmes  v.  Wilscn^  10 
Ad.  h  EL  608.    Bo  where  damages  only  to  the  time  of  action 
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brought  tie  aDowed  to  berecoTeredfor  Um  entiemg  away  and 
detention  of  a^rentiees,  cr  for  not  maintaining  them  according 
to  contniety  we  hold  that,  for  a  sabaequent  detention  or  refusal 
to  maintain,  daring  the  continuance  of  the  apprenticeship,  a 
new  action  may  be  supported.  In  Horn  t.  Chandler,  1  Mod. 
371,  the  action  was  against  an  i^iprentice  who  had  bound  him- 
self to  the  plaintiff  for  seren  years;  and  the  declaration  alleged 
that  the  defendant  went  away  from  the  plaintiff's  service,  **per 
qwod  he  lost  his  service  for  the  said  term,  which  term  is  not  yet 
expired."  On  demuner,  it  was  held  that  though  declaring  for 
the  loss  of  the  unexpired  term  was  ''  naught  after  verdict,''  yet 
upon  demurrer  the  plaintiff  might  take  diunages  for  the  depart- 
ure only,  and  not  for  the  loss  of  service  during  the  term. 
Speaking  of  that  case,  Littiedale,  J.,  said:  '*  There  a  fresh  cause 
of  action  arose  eveiy  day:"  HodsoU  v.  StaUd^rasi,  11  Ad.  &  EL 
804.  The  same  is  equally  true  of  the  actions  above  mentioned 
for  enticing  away  and  detaining  apprentices,  or  for  refusing  to 
maintain  them.  And  certainly  a  new  action  may  be  maintained 
whenever  there  is  a  new  cause  of  action.  In  I^  v.  Cheshire 
S,  R.  Co.,  23  N.  H.  102  [55  Am.  Dec.  177],  Bell,  J.,  in  a  veiy 
able  opinion,  says  that  if  damages  ''  result,  not  from  the  wrong- 
ful acts,  but  from  the  wrongful  continuance  of  the  state  of  fact 
produced  by  those  acts,  they  form  the  basis  of  a  new  action." 

On  these  grounds  and  authorities,  we  are  of  opinion  that  the 
continued  omission  of  the  defendant,  after  the  former  action 
was  conmienced,  to  make  a  conveyance  to  the  plaintiff,  was  a 
new  cause  of  action,  and  not  merely  a  new  damage.  If  it  were 
a  new  damage  merely,  that  damage  should  have  been  allowed 
to  be  recovered  in  the  f<»iner  suit. 

The  agreement  on  which  this  action  is  brought  was  never  re- 
scinded. It  has  been  hitherto  treated  by  both  parties  as  an  open 
and  continuing  agreement.  If  it  had  been  rescinded,  the  plain- 
tiff must  have  sought  his  remedy,  not  by  an  action  for  the 
breach  of  it,  but  by  some  different  action :  See  Canaday,  Canada^ 
6  Gush.  17;  Ooodman  ▼.  Focock,  15  Ad.  &  El.,  N.  S.,  576;  Hoch- 
siery.Dela  Tour,  2  El.  &  Bl.  678. 

The  case  of  Classman  v.  Lacoste,  28  Eng.  L.  &  Eq.  140, 
strongly  resembles  this.  There  the  plaintiff  had  agreed  to  serve 
tiie  defendants  for  five  years,  and  they  had  agreed  to  guarantee 
tohim  acertaia  sum  yearly  during  the  continuance  of  the  agree- 
ment After  the  five  years  had  expired,  the  plaintiff  brought 
an  action  on  the  agreement,  alleging  that  the  defendants  had 
not  gnanateed  nor  paid  the  stipulated  sum  for  his  service  dor* 
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ing  the  fourth  and  fifth  years.  The  defeBchmtB  pleaded  in  bar 
a  former,  recorezy  by  the  plaintiff  in  the  conrt  of  exchequer,  for 
their  de&iult  in  not  paying  him  for  his  services  during  the  first 
and  second  years,  and  for  dispensing  with  his  services  during 
the  whole  of  the  third  year.  "  This  plea/'  said  Lord  Campbell, 
'*  is  bad,  unless  the  cause  of  action  in  the  present  case  is  the 
same  as  that  in  fhe  action  in  the  court  of  exchequer,  and  the 
damages  recoTezable  now  could  have  been  recovered  in  that  ac- 
tion. I  am  of  opinion  that  these  damages  could  not  haxe  been 
recovered  in  that  action,  and  that  the  damages  in  that  action 
could  not  be  assessed  beyond  the  third  year.  For  anything  that 
appears  in  that  action,  the  relation  of  employer  and  employed 
Btill  continued  between  these  parties.  The  claim  now  being  for 
damages  in  the  fourth  and  fifth  years,  why  should  there  not  be  a 
■eoond  action?  ....  If  the  contract  is  entirely  broken,  and  the 
relation  of  employer  and  employed  put  an  end  to,  I  agree  that  the 
party  suing  ought  to  allege  in  his  declaration  the  whole  grava- 
men  that  he  suffers  by  such  breach  of  contract;  and  that  he  may 
recoTer  therein  all  the  damages  that  may  ensue  to  him  in  conse- 
quence. But  there  is  nothing  to  show  such  a  state  of  facts  in 
the  present  case;  and  I  am  of  opinion  that  the  present  is  a  new 
cause  of  action.  *' 

The  result  in  the  present  case  is  that  the  plaintiff  is  entitled 
to  recover  the  legal  damage  sustained  by  him  between  the  time 
when  the  former  action  was  commenced  and  the  time  when  the 
conveyance  of  the  estate  was  made  to  him,  by  reason  of  his  not 
having,  during  that  interval,  a  full  title  to  tJiat  estate.  As  he 
was  in  possession,  that  damage  cannot  be  great 

He  may  also  recoyer  the  amount  of  the  rent  which  he  would 
have  been  entitled  to  if  the  estate  had  been  conveyed  to  him  at 
the  stipulated  time,  namely,  the  rent  which  was  accruing  at  that 
time,  and  which  the  defendant  received  during  the  aforesaid  in- 
terval: Stone  V.  Knight,  23  Pick.  97;  Burden  v.  l^yer,  8  Met. 
76.  Taking  what  appears  in  the  declaration  in  this  case  in  con- 
nection with  what  appeared  in  the  former  action,  our  inference 
is  that  part  of  the  estate  was  under  lease  to  a  tenant  when 
the  agreement  in  suit  was  made,  and  that  the  defendant,  before 
3onveying  the  reversion  to  the  plaintiff,  collected  the  rent  re- 
served in  that  lease.    This  will  be  matter  of  evidence  hereafter. 

Unless  these  two  matters  of  damage  are  adjusted  by  the  par- 
ties, the  case  is  to  go  to  a  jury.  But  the  matter  of  the  plaintiff's 
misrepresentation  and  fraud,  set  out  in  the  defendant's  answer, 
oannot  be  shown  on  the  trial  of  this  action,  either  by  waj  of 
bar,  set-off,  or  recoupment. 
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DAHAOn  IIU8T  BB  NaTUBAL  AlTD  PROZZKATl  COKSBQUSVOI  of  the  aot  Of 

omiiwion  oompUuned  of  in  order  to  be  reeoTerable:  See  Patch  v.  OUif  qf  Cum- 
inffton,  66  Am.  Dec  186,  note  191,  where  other  oaaes  are  oolleoted;  Woreaier 
T.  Great  FoUU  Jf.  Co.,  Id.  217,  note  210;  BnrUm  y.  HoUqf,  65  Id.  401,  note 
403. 

Special  Dam aou  must  bk  Alleqbd  in  Dbolabatiov  or  they  cannot  be 
recovered:  Heim  t.  MeCaughanf  66  Am.  Dec.  688,  note  603,  where  other 
eaaea  are  collected;  Adam»  ▼.  Barry,  10  Gray,  362,  citing  the  principal  uaae. 

Mbabubb  ov  Damaobs  fob  Bbbach  ov  Cobtbact  to  CoiryBT  Rbaltt; 
See  Foley  v.  McKeegan,  66  Am.  Dec  107»  note  116,  where  other  cases  are  col- 
lected; WtUh  ▼.  ZkitMon,  Id.  606;  OJd  Colony  R.  R,  Corp.  t.  Evaiu,  Id.  894, 
note  405. 

Damaobs  mat  bb  Givbn  fob  Fotobb  Sufibbino  fbom  Injubt:  See 
Black  T.  CarroiUon  R.  R.  Co.,  63  Am.  Dec  686,  note  680.  If  the  injury  for 
which  an  action  for  damages  is  brought  resnlts  from  a  cause  which  is  either 
permanent  in  its  character,  or  which  is  treated  as  permanent  by  the  parties, 
it  is  proper  that  entire  damages  should  be  assessed  with  referenoe  to  past  and 
probable  future  injury:  FlowU  ▼.  New  Haven  is  N.  Co.,  112  Mass.  339,  citing 
the  principal  case 

FOBMBB   JUDOMBNT,    WHBN    BaB  TO    SUBSBQTTBMT  AOTIOK:    See    Lcrd  ▼. 

Chadbowme,  66  Am.  Dec  290,  note  296,  where  other  cases  are  collected.  A 
Judgment  in  an  action  for  damages  is  a  bar  to  another  like  action  between 
the  same  partist  for  subsequent  injuries  for  the  same  cause:  FowU  v.  Nem 
Haven  dfc  N»  Co.,  107  Mass.  855,  citing  the  principal  case 
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[SQBAT.Ul.] 

Rasbmbnt  in  Land  of  Anothbb  can  bb  Aoquirbd  bt  Adybbsb  Ui 
only  with  the  acquiescence  of  the  owner  of  the  land  in  its  exercise  under 
a  claim  of  right.  From  such  a  use  of  an  easement  for  twenty  years  the 
law  will  presume  a  non-appearing  grant. 

Whbbb  Owneb  of  Land,  being  on  Same,  Fobbids  Anothbb  to  Ktbwcihb 
RiOHT  to  subTert  the  soil  thereof  for  the  purpose  of  repairing  an  aque- 
duct, under  claim  of  an  easement  in  the  aqueduct  by  adTcrae  poaMssion, 
such  verbal  orders,  though  unaccompanied  by  further  acts,  are  sufficient 
to  show  an  interruption  of  the  easement. 

AonoH  of  tort  for  breaking  and  entering  the  plaintiff's  dose, 
and  digging  up  the  soil.  The  defendant  admitted  the  entry  and 
digging,  and  claimed  the  right  to  do  so  to  repair  an  aqueduct 
laid  down  across  the  plaintiff's  land.  The  instruction  referred 
to  in  the  opinion  is  as  follows:  "  That  words,  however  strongly 
denying  the  rights  claimed  by  the  defendant,  or  forbidding 
their  exercise,  unaccompanied  by  any  aot  or  deed,  were  not  an 
interruption  of  the  defendant's  user  and  enjoyment."  The 
other  facts  appear  from  the  opinion. 
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Jf.  Wilcox,  tor  the  plaintiff. 
«/l  BockioeU,  for  the  defendant. 

By  Court,  Bigblow,  J.  The  right  which  the  defendant  elaimed 
In  the  phuntiff 's  land  was  to  enter  and  dig  up  the  soil  for  the 
purpose  of  repairing  an  aqneduot  which  conducted  water  to 
the  defendant's  premises.  This  right  was  not  f onnded  on  an 
express  gnint,  but  on  adyerse  user  and  enjoyment  of  more  than 
twenty  years.  Upon  the  question  of  a  title  to  an  easement  thus 
aoqoired,  it  was  clearly  competent  to  show  that  when  the  defend- 
ant attempted  to  exercise  it  he  was  forbidden  by  the  owner  to 
enter  on  the  land,  and  that  he  and  his  servants  were  ordered  off 
of  the  premises.  If  this  was  proved  to  have  been  done  by  the 
plaintiff  in  good  faith,  as  an  assertion  of  his  own  absolute  title 
to  the  land,  and  a  denial  of  any  right  of  the  defendant  therein, 
it  tended  to  negative  the  defendant's  prescriptive  title  to  the 
user  and  enjoyment  of  the  easement  to  enter  and  dig  up  the 
■oil.  It  was  not  necessaiy  for  the  plaintiff  to  commit  an  assault 
and  batteiy  on  the  defendant  or  his  servants,  or  to  use  actual 
force  to  eject  them  from  the  premises,  in  order  to  disturb  and 
break  the  continuity  of  possession  or  use,  and  prevent  it  from 
ripening  into  a  title  by  lapse  of  time.  An  easement  in  the  land 
of  anotiier  can  be  acquired  by  adverse  user  only,  with  the  ac- 
quiescence of  the  owner  of  the  land  in  its  exercise  under  a  claim 
of  right  per  paHeniiam  veri  domini^  qui  scivit  el  non  prohibwU,  sed 
permigU  de (xmsenau  iacUo:  Bract.,  lib.  2,  c.  28,  sec.  1;  2  Greenl. 
Ev.,  sec.  689;  Sargent  v.  BaUard,  9  Pick.  264;  Amoldy.  8teven»f 
24  Id.  112  [86  Am.  Dec.  806].  See  also  MonmouthMre  Canal 
V.  Harford,  6  Tyrwh.  86;  8.  0.,  1  Cr.  M.  &  R.  681. 

From  such  use  of  an  easement  for  twenty  years  the  law  will 
presume  a  non-appearing  grant.  But  before  the  lapse  of  that 
period,  if  the  owner  of  land,  by  a  verbal  act  on  the  premises  in 
which  the  easement  is  claimed,  resists  the  exercise  of  the  right, 
and  denies  its  existence,  the  presumption  of  a  grant  is  rebutted, 
his  acquiescence  in  the  right  claimed  is  disproved,  and  the  essen- 
tial  elements  of  a  title  to  an  easement  by  adverse  use  are  shown 
not  to  exist.  On  this  point  the  instructions  given  to  the  jury 
were  defective,  and  tended  to  mislead  them  in  applying  the  evi- 
dence  to  the  rule  of  law  on  which  the  title  of  the  defendant  to 
the  easement  depended.  They  should  have  been  told,  and  this 
is  the  precise  point  on  which  we  sustain  the  exceptions,  that  if 
it  was  proved  that  before  the  expiration  of  twenty  years  from 
the  time  when  the  ri^ht  was  first  claimed,  the  plaintiff  being  on 
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the  land  upon  which  the  defendant  enteied  for  the  porpoee  of 
•ubrerting  the  soil,  there  forbade  him  to  exercise  his  right  and 
ordered  his  servants  to  desist,  it  was  sufficient  to  warrant  the 
joiy  in  finding  that  the  plaintiff  had  not  acquiesced  in  the  ad- 
Terse  use  of  the  easement,  and  that  the  defendants  had  not  ao> 
quired  a  title  thereto. 

This  is  not  a  case  where  a  title  to  land  is  claimed  by  adverse 
possession,  and  where  the  true  owner  is  disseised.  If  such  dis- 
seisin continues  for  the  requisite  period,  the  presumption  of  a 
gnint  will  arise,  and  a  mere  verbal  prohibition  to  occupy  the 
premises  may  not  be  sufficient  without  an  entry  to  rebut  that 
legal  presumption,  the  owner,  in  that  case,  would  still  be  dis- 
seised. But  the  title  to  an  easement  by  adverse  user  stands  on 
different  ground.  The  owner  remains  in  possession  of  the 
premises;  there  is  no  disseisin;  the  title  rests  chiefly  on  his  ac- 
quiescence in  the  adverse  use,  and  evidence  which  disproves 
such  acquiescence  rebuts  the  title  to  the  easement. 

Exceptions  sustained.  ___ 

Uniiitxbbvptbd  Usxb  as  Evxdsvgb  or  Bight  to  Easement:  8m 
Remier  y.  Stuber,  69  Am.  Dea  744^  note  746,  where  other  oases  are  ool- 
looted.  It  is  an  essential  element  of  the  nse  necessary  to  give  a  title  by  pre* 
■oription  that  it  should  be  with  the  acquieeoence  of  the  tme  owner  having 
the  power  to  grant  or  intermpt  the  easement:  JSdson  v.  MunM^  10  Allen, 
667,  citing  the  principal  case.  For  one  to  gain  an  easement,  it  most  not  only 
be  claimed  adversely,  but  it  must  also  be  acqniesoed  in  by  the  owner  of  the 
land  nnder  a  claim  of  right:  Chicago  etc  H'y  Co.  v.  Hoag^  90  IlL  349,  citing 
the  principal  case.  The  title  to  an  easement  rests  chiefly  on  an  acqnicscenoe 
In  an  adverse  nse,  and  evidence  that  disproves  the  acquiescence  rebuts  the 
title  to  the  easement:  Umon  if.  A  M,  Co,  v.  Daugberg,  2  Saw.  452,  citing 
the  prinoipal  case. 

The  fbdioipal  case  is  also  cited  in  JSdwn  v.  Muntell,  10  Allen,  568,  to 
the  point  that  the  ground  upon  which  prescription  has  generaUy  been  put  in 
Biassaohusetts  has  been  the  presumption  of  a  previous  grant  or  agreement^ 
which  has  been  lost  by  lapee  of  time. 
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p  OaiiT,  489.] 

IvDionixiiT  foa  Rape  Which  Alleges  that  I>EfiiniA]iT  **  Vicuemtlt  ajto 
AOADrer  HER  Wnj.  Felonioublt  did  Bavisb  and  osroaUy  know**  the 
woman  is  sufficient. 

brnxcncENT  voa  Rape  need  not  Allege  that  Woman  Eavished  was  not  the 
wife  of  the  defendant. 

Bapb.    The  indictment  alleged  that  the  defendants,  "  vdth 
foroe  and  arms  in  and  upon  Agnes  O'Connor,  a  female  of  the  ago 
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of  ten  years  and  moze,  in  the  peace  of  said  commonwealth  then 
and  there  being,  violently  and  f  elonioaely  did  make  an  aaaanlt, 
and  her,  the  aaid  Agnee,  then  and  there  yiolentlj  and  against  her 
-will  feloniously  did  ravish  and  carnally  know,  against  the  peace 
of  said  commonwealth,  and  contraiy  to  the  form  of  the  statute  in 
■nch  case  made  and  provided/'  After  conviction  the  defendants 
moved  in  arrest  of  judgment,  because  the  indictment  did  not 
allege  that  said  Agnes  O'Connor  was  ravished,  etc.,  by  force,  as 
required  by  law;  and  because  it  did  not  allege  that  she  was  not 
the  wife  of  one  of  the  defendants,  or  which  defendant,  if  any* 

O.  M.  Steams,  for  the  defendants. 
D.  W.  Jlvard,  for  the  commonwealth. 

By  Court,  Bioslow,  J.  The  indictment  in  the  present  case 
is  in  conformity  with  well-established  precedents.  It  suffi* 
ciently  sets  forth  all  the  elements  necessary  to  constitute  the 
offense  of  rape.  It  alleges  that  the  carnal  knowledge  was 
had  ''  violently,"  which  means  by  violence,  and  was  against  the 
eonsent  of  the  prosecutrix.  The  word  ''  ravished  ** — rapwU — of 
itself  imports  the  use  of  force,  and  when  coupled  with  the  alle- 
gation that  the  act  was  done  against  the  consent  of  the  woman, 
technically  charges  the  crime  of  rape,  which  is  the  carnal  knowl- 
edge of  a  woman  by  force  and  against  her  will:  Co.  lit.  137;'  2 
Inst.  180;  1  Hawk.,  c.  16,  sec.  2;  2  Hawk.,  c.  23,  sec.  79;  2 
Stark.  Crim.  PL,  2d  ed.,  431;  Archb.  Crim.  PI.,  10th  ed.,  480. 
Indeed,  it  has  been  held  that  the  omission  to  charge  an  assault  is 
not  fatal  to  an  indictment  for  rape,  when  it  was  alleged,  as  in 
this  case,  that  the  defendant  violently  and  feloniously  ravished 
and  carnally  knew  the  prosecutrix  against  her  will;  BeginaY. 
Allen,  9  Car.  &  P.  621,  and  note;  Harman  v.  Oommonwedith,  12 
Serg.  &  B.  69. 

It  is  true  that  in  this  commonwealth  it  has  been  usual  in  in- 
dictments for  this  crime  to  aver  that  the  act  was  done ''  by  force." 
This  practice  probably  grew  out  of  the  phraseology  of  the  statute, 
which  used  the  words  ''  by  force  and  against  the  will "  in  pro- 
viding a  punishment  for  the  offense.  But  it  is  never  necessary 
to  change  a  crime  in  the  words  of  the  statute.  It  is  sufficient 
that  the  indictment  sets  out  in  technical  language  all  the  essen- 
tial ingredients  which  make  up  the  crime.  It  is  then  fully, 
plainly,  formally,  and  substantially  described. 

Nor  was  it  necessary  to  allege  that  the  prosecutrix  was  not 
the  wife  of  the  defendant.  Such  an  averment  has  never  been 
deemed  essential  in  indictments  for  rape,  either  in  this  country 
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or  in  England.  The  preoedents  contain  no  such  allegation: 
See  authorities  before  dted.  A  husband  may  be  guilty  at  com- 
mon law  as  principal  in  the  second  degree  of  a  rape  en  his  wife 
by  assisting  another  man  to  commit  a  rape  upon  her:  LordAudr 
^s  Case,  8  How.  St.  Tr.  401;  and  under  our  statutes  he  would 
be  liable  to  be  punished  in  the  same  manner  as  the  principal 
felon:  B.  S.,  c.  123,  sec.  1.  An  indictment  charging  him  as 
principal  would  therefore  be  valid. 

Of  course  it  would  always  be  competent  for  a  party  indicted 
to  show,  in  defense  of  a  charge  of  rape  alleged  to  be  actually 
committed  by  himself » that  the  woman  on  whom  it  was  charged 
to  have  been  committed  was  his  wife.  But  it  is  not  necessary 
to  negatiye  the  fact  in  the  indictment. 

Exceptions  overruled.         

Bats,  Foros  Kiobsabt to  Goioubsiov  or:  See StaU ▼. Iiwrpkif,4i  Am. 
Deo.  70«  note  84,  where  this  qaestion  is  cootidered. 

Thb*  ranioiPAL  caai  is  oitxd  in  CommonweeUih  ▼.  Jfttf^Ay,  2  Allen.  166^ 
to  the  point  tiuit  a  man  may  he  a  principal  in  the  seoond  degree  in  the  oom* 
mission  of  the  erime  of  rape  npon  his  own  wife,  and  he  liaUe  under  the  Kassa- 
chnsetts  statnte  in  the  same  manner  as  the  principal  felon,  and  may  he  so 
charged  in  the  indictment;  in  CommonweaUh  ▼•  Burke^  105  Mass.  378^  to  the 
point  that  it  is  not  neoessary  that  an  indictment  which  alleges  that  the  accused 
feloniously  did  ravish  and  carnally  know  a  woman  should  add  the  words 
**  against  her  will; "  and  in  CfammonweaUh  ▼.  Thompitm,  106  Id.  463»  to  the 
point  that  the  words  '*  maliciously  and  without  lawful  JustifioatiOQ''  are 
synonymous  with  the  word  "unlawfully." 


IliHABITAKTS  OF  FeLOAM.  V.  AlDBIOH. 

[8  Obat,  616.] 

VoLUHTABT  CoNYXTANCS  Mads  WITHOUT  Fraudulint  Ihtknt  csu  he  Im- 
peached and  ayoided  hy  those  only  who  were  creditors  when  it  was  made^ 

POSSIBILlTr  THAT  PLAIVTnr  HAT  BB  ChaBOSD  WTTB  00018  IV  AOTIOH  PKNI>- 

IHO  does  not  heoome  a  deht  until  the  judgment  lor  costs  is  rendered 
against  him. 

WsiTof  entiytoreeoYerlandinfelham.  The  facts  are  stated 
in  the  opinion. 

(7.  Delano^  for  the  demandants. 
/•  F.  Oonkey,  for  the  tenants. 

By  Court,  Shaw,  C.  J.  The  eonstmotion  of  the  statutes  of  18 
and  27  Elisabeih  is  now  well  settled,  that  if  the  oonwjranoe  ia 
fraudulent,  subsequent  creditors  and  purchasers  may  avail  them- 
fldves  of  the  fraud  to  set  it  aside;  but  if  voluntary  only,  and  mad* 
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without  fmuduleiit  intent,  it  may  be  impeached  and  avoided 
by  those  only  who  were  creditors  when  it  was  made:  Beal  ▼. 
Warren,  2  Gray,  447. 

When  the  grantor  in  this  case  made  the  deed  to  his  sons 
(which  was  upon  good  consideration,  though  perhaps  not  ade- 
quate), he  was  plaintiff  in  a  suit  against  the  town,  and  had  re- 
coTered  a  verdict.  Subsequently  the  verdict  was  set  aside,  and 
judgment  rendered  in  favor  of  the  town  for  a  large  bill  of  costs, 
and  execution  levied  on  this  land. 

.  The  jury  have  found  that  there  was  no  fraudulent  intent  in 
the  conveyance.  And  the  court  are  of  opinion  that  this  was 
not  a  debt  at  the  time  of  the  conveyance;  the  debt  did  not  ac- 
crue tiU  judgment  was  rendered  against  him  for  costs;  the  debt 
having  accrued  after  the  conveyance,  the  demandants  in  this 
case  were  not  his  creditors  at  the  time  of  the  conveyance,  and 
have  no  ground  in  law  to  avoid  it,  and  the  tenants  are  entitled 
to  judgment  on  the  verdict. 

VOLOlTTAaT    G02IVXTAMOB,  WHCI   GAlTirOT   BB   AVOIBBD   BT    SUBSBQITBira 

Cbbditobs:  See  Baatgor  ▼.  Warren^  56  Am.  ]>eo.  657,  fiote  662;  note  to  Oner 
WnglUj  62  Id.  119,  where  ihie  sabject  i>  diacaaeed.  The  powlhility  that  a 
pSeintiff  may  be  chariced  with  cost*  in  an  action  pending  at  the  time  of  hie 
bankruptcy  ia  not  a  provable  debt,  nor  a  debt  in  any  aenae,  until  the  judg- 
ment is  rendered  againat  him,  and  will  not  be  barred  by  a  certificate  of  die- 
ehai^gex  Doim  ▼.  Oriawold,  122  Maaa.  440,  citing  the  principal  oaae;  aee  alao 
note  ta  Greer  v.  Wright,  62  Am.  Dec  110. 
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(8  0aAT,61T.] 

QftiOBB  HAS  Ho  Bight  to  Attach  ok  Misnb  Fbooiss  Abtioues  Wobh 
ON  Pbbsok  of  the  debtor  aa  part  of  hia  dreaa  or  apparel  at  the  time  the 
attachment  ia  made,  or  then  in  hia  actual  manual  poaaeaaion  and  uae. 

Watch  Whigh  Dbbtob  is  Wbabimo  ov  his  Pbbson  is  hot  Liable  to  At- 
TACHMBMT,  and  an  officer  who,  on  ita  being  handed  to  him  to  look  at^ 
Mvan  it  from  the  owner's  person  by  forcibly  breaking  the  ailk  guard  to 
which  it  ia  attached,  and  which  paaaea  around  hia  neck,  ia  a  treapaaaer 
fli6  MUo,  and  liable  for  the  value  of  the  watch. 

Wasob  Urlawvullt  Takbn  bt  QmoBE  ibom  Pbbsob  ov  Dbbtob,  under 
a  writ  of  attaohmenti  cannot  be  held  under  the  writ,  although  it  would 
have  been  liable  to  attachment  if  it  had  been  taken  by  the  officer  when 
not  connected  with  the  debtor's  person. 

AonoH  of  tort  for  taking  the  plaintiff's  watch  from  his  person. 
She  defendant  was  a  depnty  sheriff,  and  took'  the  watch  in  Um 
iiMWiTiftr  stated  in  the  qpinioxu 
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D.  Chranger,  for  the  plaintiff. 

A.  M,  Oopdand^  for  the  defendant. 

By  Ooorty  Bioklow,  J.  The  justification  on  which  the  de- 
fendant relies  in  answer  to  the  iarespass  alleged  in  the  declara- 
tion depends  on  the  right  of  a  sheriff  or  other  officer  to  attach 
on  mesne  process  articles  worn  on  the  person  of  the  debtor  as 
part  of  his  dress  or  apparel  at  the  time  the  attachment  is  made, 
or  then  in  his  actnal  manual  possession  and  use. 

We  are  not  aware  that  any  such  right  has  ever  before 
been  asserted  in  this  commonwealth.  There  is  no  judicial 
recognition  of  it,  and  we  are  quite  sure  that  there  has  never 
been  any  attempt  practically  to  enforce  it.  It  can  hardly  be 
supposed  that  the  omission  to  exercise  it  has  been  caused  by 
forbearance  or  ignorance.  Creditors  are  not  apt  to  slumbelr 
oyer  their  rights,  or  lose  them  for  want  of  vigilance  or  out  of 
tenderness  towards  their  delinquent  debtors.  This  considera- 
tion is  entitled  to  great  weight,  because  we  are  to  seek  for  the 
origin  and  foundation  of  the  right  on  which  the  defendant  rests 
his  justification,  among  those  well-understood  and  recogniaaed 
usages  and  customs  which  have  become  a  part  of  our  unwritten 
law. 

By  the  revised  statutes,  c.  90,  sec.  24,  it  is  provided  that  all 
goods  and  chattels  that  are  liable  to  be  taken  on  execution  may 
be  attached,  ''except  such  as,  from  their  nature  and  situation, 
have  been  considered  as  exempted  from  attachment,  according 
to  the  principles  of  the  common  law  as  adopted  and  practiced 
in  this  state."  Our  system  of  attachment  on  mesne  process  was 
derived  from  the  ancient  rule  of  the  common  law,  by  which,  as 
part  of  the  service  of  civil  process,  goods  which  were  properly 
subject  to  distress  were  allowed  also  to  be  taken  by  a  spedes  of 
disteess,  and  held  as  vadii  or  pledges  to  compel  the  appearance  of 
the  defendant.  This  right  was  afterwards  extended  by  colonial 
ordinances  so  that  the  goods  taken  might  be  held  as  secuiify 
for  the  judgment  which  the  plaintiff  might  recover.  But  with 
a  few  exceptions,  the  kind  of  goods  lawfully  subject  to  distress 
or  attachment  has  never  been  defined  by  statute,  either  under 
the  colonial  or  state  government.  It  must  therefore  be  deter- 
mined by  the  common  law:  Bond  v.  Ward,  7  Mass.  128  [5  Am. 
Dec.  28]. 

It  seems  to  be  perfectly  well  settled  at  common  law  that  chat- 
tels in  the  actual  possession  and  use  of  a  debtor  cannot  be  taken 
or  distrained.    It  is  laid  down  in  Go.  Lit.  47  a,  that  ''althongli 
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it  be  of  ^aaUe  property,  as  a  hone,  eto.,  yet  when  a  man  or 
woman  is  riding  on  him,  or  an  ax  in  a  man's  hand  entting  of 
wood,  and  the  like,  they  are  for  that  time  privileged,  and  can- 
not be  distnined/'  So  ''  if  nets  are  in  the  hands  of  a  man  they 
cannot  be  distrained  any  more  than  a  horse  on  which  a  man  is:" 
Id«,  HargraTe'sNote, 294;  BeadY.  Burley,  Gro.  Eliz.  649;  S.  0., 
Id.  596.  In  the  leading  case  of  Simpson  ▼.  Eartopp,  Willes, 
512,  which  Mr.  Justice  Buller  says,  in  Chrton  ▼.  Falkner,  4  T. 
B.  608,  is  "  of  great  anihoriiy,  because  it  was  twice  argued  at 
the  bar,  and  Lord  Chief  Justice  Willes  took  infinite  pains  to 
trace  with  accuracy  those  things  whidi  are  privileged  from  dis- 
tress," it  is  distinctly  adjudged  that  things  in  actual  use  cannot 
be  taken  or  distrained;  and  the  reason  given  is,  that  an  attempt 
to  distrain  such  articles  would  lead  to  a  breach  of  the  peace. 
^  the  modem  case  of  Stmbolf  v.  Jlford^  3  Mee.  &  W.  263,  it  is 
laid  down  as  well-settled  hiw  that  **  goods  in  the  actual  posses- 
sion and  use  of  the  debtor  cannot  be  distrained;  ....  a  man's 
clothes  cannot  be  taken  off  his  back  in  execution  of  a  /ieri 
/ados/'  The  main  ground  on  which  these  and  other  authori- 
ties rest  is  that  it  would  tend  directly  to  a  collision  and  breach 
of  the  peace  if  articles  thus  situated  were  allowed  to  be  taken 
from  the  hands  of  a  debtor:  OorUm  v.  FaUcneTf  4  T.  B.  566; 
Storey  v.  BoKnson,  6  Id.  189;  Adames  v.  Field,  12  Ad.  &  El.  649; 
Udd  V.  Adames,  4  Per.  &  Dav.  504;  Com.  Dig.,  tit.  Distress,  O; 
Gilbert  on  iDistresses,  43.  There  are  many  urticles  of  persona^ 
property  subject  to  attachment  under  our  laws  and  usages  which 
could  not  have  been  distrained  or  taken  at  common  law  under 
the  rule  as  stated  in  the  earliest  authorities:  Fatter  v.  JEofl,  3 
Pick.  368  [16  Am.  Dec.  226].  But  in  the  absence  of  any  proof 
of  naage  or  custom  in  this  state,  from  which  it  might  be  in- 
ferred that  a  different  rule  of  law  has  ever  been  adopted,  the 
present  case  falls  within  the  principles  on  which  the  English 
authorities  rest,  and  must  be  governed  by  them. 

The  watch,  at  the  time  it  was  taken  by  the  defendant,  was  in 
the  plaintiff's  actual  possession  and  use,  worn  as  part  of  his 
dress  or  apparel,  and  was  severed  from  his  person  by  force. 
Such  an  act,  if  permitted,  would  tend  quite  as  directly  to  a 
breach  of  the  peace  as  to  take  from  a  man  the  horse  on  which  he 
was  riding,  or  the  ax  with  which  he  was  felling  a  tree.  It  is 
indeed  a  more  gross  violation  of  the  sanctity  of  the  person,  and 
tends  to  a  greater  aggravation  of  the  feelings  of  the  debtor. 
Nor  would  it  be  practicable  to  place  any  limit  to  the  exermse  of 

If  allowed  at  all,  it  must  extend  to  evexy  article 
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of  valne  iifinally  worn  or  canied  about  the  person;  if  an  officer 
oan  serer  a  sillren  cord,  he  may  likewise  break  a  metallio  chain; 
if  he  can  seize  and  take  a  watch,  so  he  may  wrest  a  breastpin  or 
ear-ring  from  the  person,  or  thrust  his  hand  into  the  pocket  and 
carry  off  money;  he  may,  in  short,  resort  to  any  act  of  force 
necessary  to  enable  him  to  attach  property  in  the  personal  coa- 
tody  of  the  debtor.  It  is  obvious'  that  such  a  doctrine  would 
lead  to  consequences  most  dangerous  to  the  good  order  and 
peace  of  sooieiy. 

It  is  no  answer  to  this  action  that  the  defendant  tendered  to 
the  plaintiff  the  value  of  the  cord  by  which  the  watch  was  at- 
tached to  the  person,  or  that  the  watch  itself,  detached  from  the 
person,  was  subject  to  attachment.  The  wrong  consists  in  hav- 
ing taken  an  article  from  the  person  of  the  plaintiff  which  vras 
at  the  time  by  law  exempted  from  attachment  The  mode  ii^ 
which  it  was  done  is  wholly  immaterial.  He  is  liable  for  the 
value  of  the  watch,  being  a  trespasser  ab  iniiio,  ''No  lawful 
thing  founded  on  a  wrongful  act  can  be  supported:*'  LuUin  v. 
Benin,  11  Mod.  60;  Ildey  v.  Nichols,  12  Pick.  270  [22  Am.  Dec. 
426].  The  watch,  although  liable  to  attachment  if  it  had  been 
taken  by  the  defendant  when  not  connected  with  the  person  of 
the  plaintiff,  was  wrongfully  seized,  and  cannot  now  be  held 
under  the  attachment. 

Judgment  for  the  plaintiff. 

Abtiolis  of  PcBsoirAL  Oknaksmt  oahvot  bb  Taksv  vmoL  Wan  ov 
RiPUivnr,  from  iba  pencm  of  *  defendftnt:  Mcaham  ▼.  Daiif,  16  Gxay,  219^ 
mting  the  prinoipal 


StABES  t;.   SlEES. 

p  OS4T,  609.1 

BuBSiQnxvT  RATinoATioir  Gives  Aobkot  Fobob  and  BmcrofaaoriglBal 
ezpreM  anthority. 

Whbbb  Two  or  TmtEB  Tehasts  in  Common  Lbasb  Bntibb  Estatb,  with* 
ont  the  ooncnrrence  of  the  third,  to  a  leasee  who  oovenants  to  Insare  for 
the  benefit  of  the  lesion,  which  he  does,  uid  the  premises  are  bnmed  dur> 
ing  the  term,  «Dd  the  whole  of  the  loss  is  collected  from  the  insoren  by 
onet)f  said  lessors  after  an  assignment  to  him  by  the  other  lessor,  the 
third  oo-tenant  may  recover  from  the  oo-tenant  who  oolleoted  the  insor- 
aaoe  money  his  proportion  of  it. 

KSOLUBION  or  RVIBBNOB   OrTKBBD    BT   DBFBNOANT  VOB  PinKTOSB  OV  CON- 

tbadioxino  Witnk»  Who,  on  his  oross-ezamination«  toetified  that  he 
had  never  exprsssed  any  hostile  f eeltngi  towards  the  defendant^  that  the 
witMM  in  a  oonversation  with  a  third  person  aboat  a  note  whioh  had 
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Jut  been  ligiiecl  by  Um  and  the  defendant  said  that  the  defendant  had 
never  paid  him  for  eertain  aervioee,  and  that  he  waa  worth  nothing  him- 
aelf,  and  that  he  had  taken  thia  ooorae  to  get  eren  with  the  defendant,  ta 
no  ground  of  ezoeption* 

Acnax  of  oontmot  to  reoover  one  fonrih  of  certain  money 
feeeiyed  by  the  defendant  under  a  policy  of  insniance  on  a  mill 
and  machinezy.  One  of  the  -witnesaes  examined  by  the  plaintifP 
at  the  trial  stated  on  cross-examination  by  the  defendant  that 
he  had  never  expressed  any  feelings  of  hostility  towards  the 
defendant,  nor  threatened  to  injnre  him.  The  defendant,  for 
the  pmpose  of  showing  hostile  feelings  towards  the  defendant 
on  the  part  of  this  witness,  offered  the  deposition  of  one  BogerSi 
in  which  he  testified  that  in  a  conversation  with  the  witness 
about  a  note  which  had  just  been  signed  by  the  witness  and  then 
pj  the  defendant,  said  witness  said  that  the  defendant  would 
have  the  note  to  pay;  that  said  witness  was  worth  nothing,  and 
that  he  took  that  coarse  to  get  money  out  of  said  defendant 
This  deposition  was  objected  to  and  roled  oat  The  other  facts 
are  stated  in  the  opinion. 

H,  Vose,  for  the  defendant. 

D.  W.  Alvord  and  G.  D.  Wells,  for  the  plaintiff. 

By  Court,  Shaw,  0.  J.  Amumpsii  for  money  had  and  received 
to  the  plaintiff's  use,  on  the  ground  that  the  defendant  demanded 
and  received  of  an  insurance  company  a  sum,  to  a  part  of  which 
the  plaintiff,  in  equity  and  good  conscience,  was  entitled,  and 
therefore  that  money  had  and  received  will  lie  to  recover  it. 

An  estate  was  owned  and  held  in  common  in  certain  aliquot 
parts  by  the  plaintiff,  the  defendant,  and  Danforth  Works. 
"Works  and  the  defendant,  without  the  concurrence  of  the  plain- 
tiff, undertook  to  let  the  entire  estate  to  a  third  party  for  a  term 
of  time.  The  two  tenants  in  thus  letting  the  entire  estate,  in- 
cluding the  plaintiff's  purparty,  did  undertake  and  purport  to 
act  as  the  agents  of  the  plaintiff,  and  they  are  estopped  to  deny 
it.  It  might  have  been  competent  for  the  plaintiff  to  repudiate 
the  assumed  agency  of  his  co-tenants,  and  claim  possession  of 
his  part  against  the  tenant.  But  it  was  also  competent  for  him 
to  affirm  and  adopt  the  doings  of  such  assumed  agents;  and 
then  by  a  well-known  maxim  of  law  the  subsequent  ratification 
gives  to  the  agency  the  force  and  effect  of  an  original  express 
aathoriiy •  In  the  present  case,  it  appears  that  the  plaintiff  has 
affirmed  and  ratified  the  doings  of  his  assumed  agents,  and  now 
elaims  one  of  the  benefits  of  it. 
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One  of  the  stipulations  of  the  lessees  was  to  proonxe  the  whole 
premises  to  be  insured  for  the  benefit  of  the  lessors,  which  was 
done;  and  the  premises  were  burned  within  the  time  stipulated 
by  the  policy.  This  insurance  was  in  the  nature  of  rent;  it  was 
one  of  the  benefits  given  as  a  consideration  for  the  demise,  and 
therefore  was  for  the  benefit  of  all  the  lessees.  Perhaps  the  two 
nominal  lessees.  Works  and  Sikes,  should  have  joined  in  recoY- 
ering  the  loss  from  the  insurers.  But  they  joined  in  assigning 
it  to  Sikes  alone,  and  he  alone  recovered  the  whole  in  his  own 
name.  Perhaps  if  the  insurers  had  objected,  he  could  not  have 
done  this;  but  if  they  did  not,  the  defendant  can  certainly  take 
no  exception  to  his  own  act  in  that  respect.  When,  therefore, 
he  recovered  the  entire  loss  to  which  he  and  his  co-tenants  were 
entitled,  he  recovered  to  their  uses  respectively  in  proportion  to 
their  aliquot  parts  of  the  common  estate,  and  an  action  at  law 
will  lie  for  it:  DiohiMon  v.  WiUiams^  11  Gush.  258;  Shepard  v. 
Bicharda,  2  Gray,  424  [61  Am.  Dec.  473]. 

There  seems  to  be  nothing  in  the  other  exceptions  requiring 
special  attention.  The  court  are  of  opinion  that  the  plaintiff  is 
entitied  to  recover  one  fourth  of  the  money  recovered  by  the  de- 
fendant for  loss  on  the  policy,  according  to  his  aliquot  part  in 
the  common  property. 

Judgment  on  the  verdict. 

Katdigation  or  Aokrt'b  Aon  n  Equivaubv  «o  Obkohal  AoiBOsm; 
whxn:  See  Penom  ▼.  MeKibbenp  61  Am.  Deo.  86,  note  80,  where  other  qsms 

Are  collected. 

Tbnaht  111  OoMMOK  CAN  ONLT  Lbass  hib  Imdividval  Shasb,  iiiile«  hs 
hfte  anthority  from  hie  oo-teiuuits:  Muntff  ▼.  HiiU^  65  Am.  Deo.  2M. 

Tss  FBuroiPAL  0A8S 18  Di8TivoniSBXX>  i^Dos^  ▼•  SHckneif,  14  Allea,  26L 


Greenwood  v.  Mtjbdook. 

19  Obat.  M.1 

IfoBiOAOi  or  *«  All  Biobt,  Title,  and  Intx&bst  WmcBlfdnoAoea  vow 
HAS  in  foandatian  or  ttone-work  of  a  boildiiig  in  oonne  of  ooaitmolioB, 
and  whioh  he  may  have  in  and  onto  eaid  hnildiog  doriaK  ita  cmetloii  mod 
completioD,  and  after  itii  completed,"  for  the  pnrpoM  /of  ■ewirfagad" 
Tancee  to  enable  him  to  erect  the  building,  paam  the  land  on  whloh  the 
building  itanda. 

Tfii  I  i jiiUji  In  iiiiTfaii  nmlnin  liiifl  firnn  ■  mnr^pmn     Hm 

opinion  states  tiie  facts. 


Sepi  1857.]         Greenwood  v.  Mubdock.  278 

O.  Devena,  jun.,  for  the  plaintiff. 
N.  Wood,  for  the  defendant. 

By  Court,  BiaEZx>w,  J.  The  estate  demifled  to  Harwood  hj  the 
inhabitants  of  Winchendon  for  the  term  of  nine  hundred  and 
nineiy-nine  years  is  in  these  proceedings  to  be  treated  as  an 
estate  in  fee-sunple,  by  yirtue  of  the  revised  statates,  c.  60,  sec. 
18,  which  provide  that  leasehold  estates  demised  for  one  hundred 
years  or  moie,  so  long  as  fifty  years  of  the  term  remain  unexpired, 
shall  be  regarded  as  an  estate  in  fee-simple  ''  as  to  eveiything 
concerning  the  redemption  thereof  when  mortgaged." 

The  only  question  raised  by  the  phuntiff  is,  whether  the  de- 
fendant acquired  any  interest  in  the  hind  by  virtue  of  the  inden- 
ture of  mortgage  of  August  5, 1850,  between  Harwood  and  Morse, 
vrhich  has  been  assigned  to  the  defendant,  or  whether  it  was  a 
conv^ance  only  of  the  materials  used  in  the  construction  of  the 
building. 

It  seems  to  us  that  the  terms  of  the  grant  bring  it  within  the 
numerous  cases  in  which  it  has  been  decided  that  land  vnll  pass 
by  a  deed  which  does  not  contain  any  description  of  the  land» 
but  which  grants  only  the  structure  which  is  erected  upon  it;  so 
that  a  grant  of  a  bam,  a  shop,  a  house,  a  well,  a  mill,  will  con- 
vey a  title  to  the  land  under  it  and  necessaiy  to  its  enjoyment 
and  use:  InhabUania  of  Oheshire  v.  Inhabitants  of  Shuteabuty,  7 
Met.  666;  Ibrbush  v.  Lombard^  13  Id.  109;  Johnson  y.  Bai^ner^ 
6  Gray,  110. 

In  the  present  case,  the  grant  is  of  all  the  right,  title,  and  in- 
terest which  the  grantor  now  has  in  the  foundation  or  stone-work 
of  the  building,  and  also  of  all  the  **  right,  title,  and  interest" 
which  the  grantor  **  may  have  in  and  unto  said  building  during 
its  erection  and  completion,  and  after  it  is  completed,  as  men- 
tioned in  said  lease."  Now,  the  right  which  the  grantor  had  in 
said  founda.tion,  stone-work,  and  building,  under  the  lease,  was 
not  merely  or  mostly  a  right  to  the  materials  of  which  they 
were  composed,  but  the  more  valuable  right  of  having  them  on 
the  premises  as  part  of  a  structure,  with  a  right  to  use  and 
occupy  them  for  a  long  period  of  time.  It  vras  a  grant,  therefore, 
of  his  right,  to  the  use  and  occupation  of  the  land,  as  well  as  of 
the  building,  or  of  the  portion  of  it  then  erected. 

Such  we  think  was  clearly  the  intent  of  the  parties.  It  is  not 
reasonable  to  suppose  that  the  grantee,  when  advancing  money 
to  complete  the  building,  would  take,  as  security  for  his  advances 
a  mortgage  on  the  materials  only,  which  were  to  become  a  part 
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of  the  realty,  and  whicli  by  the  terms  of  the  lease  wero  aTinefred 
to  the  freehold,  he  would  have  no  right  to  remore  or  in  any  way 
lender  ayailable  as  security  for  his  loan. 

We  are  therefore  of  opinion  that  the  respondent  has  a  right 
to  receiye  from  the  plaintiff  for  the  redemption  of  the  premises 
the  advances  made  under  said  indenture,  and  the  ease  must  go 
to  a  master  to  determine  the  amount 


MOBTOAOl  OF  HOU8X  OB  OF  StOKS  FOUNDATION  OF    UsrUIUIUD   HOOH 

b  mortgage  of  buid  on  which  it  atancU:  Owen  ▼.  FieUU^  102  ICui.  108| 
BceuUan  ▼.  Gedde$,  112  Id.  17;  8wno  v.  Orlecma,  126  Id.  406^  all  dting  tlis 
prinoipal 


Smcth  v.  Slooomb. 

[9  OBiiT.  86.] 

Lr  BouNDDro  Lands,  Ooubssh  and  Distanosb  abb  vat  CtBonBtAjnaBf 
and  in  general  mnat  yield  to  monnmenta'and  abattala. 

PuBUO  Takes  Babbmsnt  onIt  in  Land  'Taken  fob  fiiSBWATy  the  lea 
remaining  in  the  abutter,  and  he  may,  if  he  chooae,  on  making  a  oon^^- 
ance  of  his  land,  retain  the  fee  in  the  soil  under  the  road,  by  properiy 
expreeaing  such  intention  in  the  deed;  but  if  the  property  ia  bounded  in 
the  deed  "  on  the  road,**  the  grantee  takes  to  the  oenter  of  the  way. 

OONYSTANOB  OF  LaND  ABTriTINO  ON  HlOHWAT,  AND  Pl«OBlBINO  the  land 

as  "  beginning  at  an  angle  in  the  atone  wall  on  the  easterly  side  of  the 
aforesaid  road; "  thenoe  running  around  the  rear  of  the  lot  granted,  *'  to 
a  stake  and  stones  at  the  aforesaid  road;  thenoe  northerly  on  the  line  of 
said  road  to  the  first-mentioned  bound,"  excludes  the  road  or  the  gran- 
tor's interest  therein  from  such  conveyance. 

ToBT  for  breaking  and  entering  plaintiff's  close.  Defendant 
had  conveyed  to  plaintiff  certain  land  according  to  the  descrip- 
tion in  the  opinion.  Plaintiff  claimed  that  by  virtue  of  such 
oonveyance  her  land  extended  to  the  center  of  the  road,  and 
that  defendant  had  trespassed  on  such  portion  of  her  land. 
Defendant,  on  the  other  hand,  claimed  that  such  oonveyanoe 
only  vested  in  plaintiff  the  land  to  the  line  of  said  road,  and 
not  to  middle  thereof.  The  remaining  facts  appear  in  the  opin- 
ion. 

H.  Chapin  and  0.  E.  PraU^  for  the  defendant. 

F.  H.  Dewey ^  for  the  plaintiff. 

By  Oourty  Shaw,  C.  J.  The  question  is  whether  the  plain* 
tiff's  deed  conveyed  the  land  to  the  center  or  only  to  the  east* 
srly  side  of  the  road.  Courses  and  distances  mre  bu^  circum* 
stances,  and  in  general  must  yield  to  monuments  and  abuttalii 
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The  theory  of  the  law  in  this  respect,  as  held  in  this  oommon- 
wealth,  is  that  by  taking  land  for  a  highway  the  publio  take  an 
easement  only,  and  not  a  fee;  that  the  fee  most  be  in  somebody* 
and  not  in  abeyance,  and  remains  in  the  abutter;  that  the  pub- 
lic easement  so  completely  takes  all  that  can  be  made  service- 
able to  the  owner,  that  what  remains  cannot  be  considered  of 
much  Talue;  and  therefore  if  he  makes  a  new  conveyance  bound- 
ing "  on  the  road,"  and  says  nothing  more,  the  presumption  ia, 
in  the  absence  of  all  other  proof,  that  the  grantee  takes  adJUum 
via.  The  road  is  an  abuttal,  not  a  monument;  and  if  the  deed 
does  not  say  on  what  side,  it  shall  be  taken  to  mean  the  center. 

But  if  the  party  chooses  to  retain  his  remnant — ^his  fee  in  the 
soil  under  the  road — ^he  may  do  so.  He  may  bound  by  the  wall 
on  one  side  of  the  road,  or  by  the  line  between  the  land  and  the 
highway.  If  by  a  careful  examination  of  the  description  such 
is  seen  to  have  been  his  intention,  it  must  be  carried  into  effect. 

In  NetohaU  t.  Ireson^  8  Cush.  696  [64  Am.  Dec.  790],  the  court 
held  that  under  the  rule  of  construction  which  gives  greater 
effect  to  monuments  and  abuttals  than  to  courses  and  distanceSi 
a  boundaiy  **  to  the  road  "  and  "  on  the  road  "  extended  to  the 
middle  of  the  road. 

But  here  the  description  of  the  boundaries  begins  **  at  an 
angle  in  the  stone  wall  on  the  easterly  side  of  the  aforesaid 
road,"  which  is  a  point  in  the  wall,  not  in  the  middle  of  the 
road.  Thus  commencing  at  the  side  of  the  road,  it  goes  around 
the  rear  of  the  lot,  and  comes  back  to  the  road,  "  to  a  stake  and 
stones  at  the  aforesaid  road;  thence  northerly  on  the  line  of 
said  road  to  the  first-mentioned  bound."  Had  it  been  merely 
"  at  the  road "  at  both  ends  of  the  description,  there  would 
have  been  more  ground  for  holding  that  it  went  to  the  middle. 
But  when  it  starts  at  the  side  of  the  road,  and  comes  back  to 
the  road,  and  thence  on  the  line  of  the  road  to  the  point  of 
beginning,  the  conclusion  is  inevitable  that  the  road  is  excluded. 
The  court  are  all  of  opinion  that  the  description  by  its  terms 
dearly  excludes  the  highway,  and  thus  overrides  the  presump- 
tion that  a  grant  goes  adJUwm  vioB. 

Exceptions  sustained.         __^ 

DESGBimoNS  oy  BonvnABixs  bt  MoinnanraB  Aim  Abuttals  oootrol 
oonne  and  distanoe:  See  SaUontiaa  v.  BUeif^  65  Abu  Deo.  8H  snd  caaei  ool- 
laetad  in  note  84L 

BouHDABUs  OF  Lavd  OH  Stbbbts  abd  Wats,  what  paeeei  bj:  See  I^em-^ 
kaU  V.  Jrtton^  54  Am.  Dec  790,  and  note  794;  Paimer  ▼.  D<mghtrty,  Id.  63S, 
Bad  note;  Pond  v.  Oaner^  S4  Id.  648,  and  caaea  in  note  651.  In  Lew  v. 
fWeCte,  72  Me.  94^  and  //oft  v.  SfymervUle,  127  Maaa.  410^  the  principal 
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b  eltad  ft0  the  point  thai  Booh  booadarias  ngnally  piM  tttfe  to  tiM  otntw  d 
the  way;  but  in  JSaiton  ▼.  Ekhardaon,  13  Allen,  103»  it  la  held  tobeaqne^ 
tion  of  oonatraotioB  what  the  parties  intended  by  each  boundary. 

RiOBT  or  PuBUO  vx  Land  Taken  vob  Hiobwatb:  See  LewU  y»  Jcm$^ 
44  Am.  Deo.  138;  SotUherland  ▼.  Jackaon^  50  Id.  888;  Trfug  ▼.  €heMre  M.  B. 
Co.,  66  Id.  177;  Skkoimm  ▼.  ITew  York  eie.  B.  B.0a^S6lL  800;  Bnkutrd 
▼.  Olflyp^  67  Id.  74;  IRater  t.  Petermi,  61  Id.  078. 


Bbowh  V.  HOWB. 

(•  OSAT,  M.] 

PsoBin  Afloocmr  m  SxaxmoiT  of  Eaonm  ahd  PATumes  sr  Tsimm 
concerning  the  estate  oonfided  to  hia  care,  the  detailed  atatement  of  iti 
admiDiatration  while  in  hia  hands,  what  hae  been  reoeiTed  and  from 
what  Bonroea,  what  hae  been  paid  oat  and  for  what  porpoaea,  and  the  bal- 
ance, if  any,  remaining.  From  the  nature  of  aneh  aoooont,  a  daim  foe 
damagea  lor  a  tort  cannot  be  indnded  in  it. 

OOABDIAN  OF  LUNATIO  OANKOT,  IN  HIS  PBOBATB  AOOOUm*   bo  alloWCd  9M 

item  for  damagea  oooaaioned  to  liia  own  properly  by  hia  vard'a  want  oi 


SaTTLBMSin  of  guardian's  account.  The  opmion  states  the  fictik 

P.  O,  Bacon,  for  the  appellee. 

(7.  AUen  and  H,  Chapin,  for  the  appellant 

By  Oourt,  Thomas,  J.  The  appellee  was  guardian  of  Daniel 
Saunders,  an  insane  person,  now  deceased.  In  settling  his  ao- 
oount  in  the  probate  court,  the  guardian  charged  and  was 
allowed  this  item:  "For  loss  sustained  by  accountant  byfire, 
caused  by  want  of  care  on  part  of  said  Daniel  Saunders  oyer 
and  above  amount  received  by  insurance."  The  date  and  amount 
of  the  item  are  not  given.  From  the  allowance  of  the  account, 
including  this  charge,  the  administrator  of  the  ward  appealed  to 
this  court.  Whether  the  item  is  the  subject  of  charge  in  the 
appellee's  probate  account  is  the  question  for  our  consideration. 

The  item  sought  to  be  ^charged  is  a  claim  for  unliquidated 
damages.  Two  things  are  clear:  1.  There  is  no  express  provis- 
ion of  the  statute  under  which  claims  for  damages  for  torts  can 
be  proved  in  probate  accounts;  2.  There  are  no  precedents  for 
their  allowance,  so  far  as  our  reports  show. 

If  we  look  to  the  nature  of  such  account,  its  object  and  pur- 
pose, it  will  be  plain  that  damages  for  a  tort  cannot  be  included 
in  it.  An  account,  as  used  in  the  probate  law,  is  the  statement 
of  the  receipts  and  payments  by  a  trustee  concerning  the  estate 
confided  to  his  care;  tiie  detailed  statement  of  its  administration 
in  his  hands,  what  lias  been  received,  and  from  what 
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wofuxees,  what  has  been  paid  out  and  for  what  paxpoeee^  and  tfat 
balance,  if  any,  temaining.  Hie  aoooimtB  are  evidenced  bjj 
books  and  Tonchers,  with  occasional  resort  to  the  testimony  ci 
witnesses. 

A  claim  for  nnliqoidated  damages,  as  for  assault  and  battefji 
or  action  on  the  case  for  negligence,  by  a  guardian  against  hiM 
ward,  cannot  be  made  part  of  his  account.  It  is  not  a  mattei 
arising  from  the  trust.  It  is  a  question  for  a  eonrt  of  common 
law,  to  be  tried  at  its  bar  and  under  its  mles. 

In  the  case  before  us,  it  is  a  question  where  the  plaintiff  and 
defendant  are  represented  by  the  same  person,  and  the  personal 
interest  of  the  trustee  is  in  conflict  with  that  of  his  trust,  and 
where,  it  may  be,  all  the  weapons  of  defense  are  in  the  hands  of 
the  plaintiff.  The  existence  and  prosecution  of  such  a  claim  are 
inconsistent  with  the  continuance  of  the  relation,  and  woold  be 
sufficient  reason  for  its  termination. 

It  would  seem  to  be  clear,  therefore,  that  such  a  question  could 
not  be  settled  even  in  a  court  of  common  law,  while  the  rdatum 
of  guardian  and  ward  continued.  To  say  that  a  gnardian  can 
settle  with  himself  for  a  tort  of  his  ward,  a£focting  his  person^ 
character,  or  property,  and  then  make  the  amount  so  paid  an 
item  of  charge  in  his  account,  seems  still  more  difficult.  It  is  a 
matter  outside  of  the  trust,  and  with  which  the  relation  ol 
guardian  and  ward  has  nothing  to  do. 

Upon  the  termination  of  the  relation  by  the  death  of  the  wardi 
the  difficulties  of  adjusting  such  a  claim  in  a  probate  account 
increase  rather  than  lessen.  The  claim  not  growing  out  of  a 
trust,  and  the  guardian  having  no  lien  upon  the  funds  in  his 
hands  for  its  payment,  the  balance  in  his  hands  as  guardian,  after 
payment  of  his  disbursements  and  services,  goes  into  the  hands 
of  the  administrator  to  pay  the  funeral  expenses,  the  expense 
of  settling  the  estate,  and  the  debts.  The  claim  of  the  guar- 
dian for  damages  for  the  tort  has  no  preferenoe  over  other  debts 
and  claims  against  the  estate,  and  he  cannot  retain  the  property 
in  his  hands  as  trustee  to  meet  it. 

But  the  trust  being  terminated  and  the  claim  surviving,  hu^ 
only  course  is  to  sue  the  administxator  in  a  court  of  law,  and 
having  its  judgment  fixing  the  damages,  to  collect  it  from  the 
assets,  if  tibe  estate  is  solvent;  if  not,  to  share  with  the  other 
creditors. 

Decree  reversed  and  case  remitted. 

Tbs  naxaaAL  oass  is  gixxd  in  liorain  ▼.  DevUn^  182  liaai.  88»  to  tbt 
pomt  moitiooed  in  the  opinion,  that  a  Innstio  ia  oivilly  liable  to  make 
in  damages  for  Injaiy,  thouoh  he  ia  not  criminallv  liaUe. 
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Commonwealth  v.  Gastleb. 

{9  OSAT,  131.] 

Ov  Trial  of  Indiotmxnt  fob  OBTAunva  Sioxatusb  to  Dud  wr  Tjomm 

PURsmns,  eyidenoe  it  admiarible  of  pierions  ofmyntmHaoM  of  dafandaai 

with  a  third  person  aa  to  procoriDg  rach  a  d^piatiire. 
Adkittino  Pboof  of  EzsounoN  of  Dkid  other  than  by  the  aQbaoribii^ 

witneea  ia  not  a  ground  of  exception  by  a  party  who  aabeeqnently  oaUa 

the  anbacribing  witnesa  and  examinee  him. 

IxDionaaiT  for  obtaining  a  signatore  to  a  mortgage  by  false 
pretenses,  the  fraud  consisting  in  representing  to  the  signer  that 
the  paper  signed  was  a  mortgage  deed  to  his  father.  On  the 
trial  the  father  was  permitted  to  testify,  against  defendant's  ob- 
jection, to  a  conversation  between  himself  and  defendant  in  the 
absence  of  his  son,  and  before  the  signature  of  the  alleged 
fraudulent  document,  in  which  defendant  advised  him  to  convey 
his  &rm  to  his  son,  and  to  have  his  son  mortgage  it  back,  in 
order  to  prevent  foreclosure  of  an  existing  mortgage,  to  which 
the  father  assented.  The  father  further  testified  that  he,  his 
son,  and  the  defendant  went  to  an  attorney's  office,  and  there 
■igned  papers  without  reading  them,  which  papers  they  supposed 
from  such  conversation  were  in  pursuance  of  the  understanding 
had  at  that  time.  The  son  was  permitted  on  the  trial,  and 
against  defendant's  objection,  to  identify  the  papers  so  executed, 
and  to  testify  to  their  execution,  without  proving  the  same  by 
the  attesting  witness.  The  attesting  witness,  however,  was  sub- 
sequently called  by  defendant,  and  was  examined  regarding  the 
circumstances  attending  the  execution  of  such  instruments.  De- 
fendant was  convicted,  and  alleged  exceptions  to  themlings,  as 
above,  against  him. 

T.  H.  Sweeiser,  for  the  defendant. 

J,  H.  Clifford,  aUomey-general,  tor  the  oommonwealth. 

By  Court,  Bioblow,  J.  The  conversation  of  the  defendant 
with  Walsh,  sen.,  prior  to  the  making  of  the  &lse  pretenses 
ohazged  in  the  indictment,  was  admissible  as  showing  the  anir 
mu8  with  which  the  defendant  acted  in  consummating  the  al- 
leged fraudulent  transaction.  It  was  in  the  nature  of  a  confes- 
sion or  admission,  and  although  it  did  not  tend  directly  to  prove 
the  false  pretenses  charged,  yet  it  related  to  the  subject-matter 
about  which  the  false  pretenses  were  subsequently  made  hj  the 
defendant  It  was  in  fact  the  inducement  or  prelude  to  the 
fraudulent  transaction,  and  part  of  the  m  gatw  which  led  to 
the  criminal  act. 
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It  is  not  neoeasazy  to  determine  whether  the  raling  permittiDg 
the  deed  to  be  read  in  evidence  without  the  testimony  of  the 
mibecrifaing  witness  was  correct  or  not*  There  is  aothoiily  for 
the  position  that  when  a  deed  or  instroment  in  writing  is  intro- 
daced  in  evidence  ooUaterally  or  incidentally  in  proceedings 
between  persons  not  parties  to  it,  and  when  it  is  not  offered  as 
part  of  a  chain  of  titie,  it  is  not  necessary  to  prove  it  by  the 
evidence  of  the  snbsoribing  witness:  See  OurHa  ▼.  BeUetwp^  21 
YL  433.  In  the  present  case,  howeyer,  the  raling  on  this  point 
became  wholly  immaterial,  because  the  subscribing  witness  was 
actoaUy  called  at  a  subsequent  stage  of  the  trial  and  testified  to 
aU  the  circumstances  attending  the  execution  of  the  deed.  The 
defendant  therefore  had  ample  opportnnily  to  examine  him  o^ 
the  subject. 

Exceptions  orermled. 


KiBLBOBOUOH  Bbahoh  R.  R.  Go.  t;.  Abhold. 

p  GlU^T.  109.] 
■nOK-SUBSGRIPnOH  BoOK  OV   COBPOBATZOH   VOB  ShABXS  BiQUIBXD  90  BB 

SuBSOBiBKD  for,  before  any  aaaesement  conld  be  leyied,  ii  prima  /ad€ 
•▼idenoe  that  the  number  <rf  shares  requisite  for  an  assessment  had  been 
sabsoribed  for,  in  an  aetton  to  reoover  the  amonnt  of  an  assessment  laid, 
where  each  book  came  into  the  possession  of  the  oorporation  immediately 
on  its  oiganization,  snd  which  book  had  always  been  treated  by  them  as 
showing  the  nomber  of  shazes  sabsoribed  for,  and  on  the  faith  of  which 
the  said  assessment  was  hud. 


AonoN  to  recover  the  unpaid  balance  of  assessments  on  the 
aiiazes  in  plaintiffs'  capital  stock.  The  facts  are  stated  in  the 
opinion. 

D.  Thaxter,  for  the  plaintifEi. 
O.  BemxB,  for  the  defendant* 

By  Ooart»  Mwnnox,  J.  The  instructions  asked  for  by  the 
plaintiffs  should,  under  the  circumstances  stated  in  the  bill  of 
exceptions,  haye  been  given  to  the  jury.  By  the  provisions  of 
the  charter  of  the  corporation,  no  assessment  could  be  laid  upon 
the  ehares  of  its  capital  stock  until  at  least  eight  hundred  shares 
had  been  subscribed  for.  But  it  appeared  by  the  book  of  sub- 
scriptions, of  which  the  corporation  immediately  after  its  organ- 
ication  became  possessed,  that  that  number  of  shares  had  been 
taken  or  agreed  to  be  taken  by  different  individuals.  These 
mbsoriptions  were  all  recognixed  and  accepted  hj  the  company 
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as  Talid  agxeementB  om  ihe  part  of  the  Beyond  sabeoriben  to 
take  tiie  number  of  sharea  written  against  their  respeotiTa  aig- 
natnrea.  This  book  was  retained  by  the  corporation,  and  was 
always  afterwards  treated  by  it  as  the  exhibition  and  proof  of  the 
nmnber  of  shares  of  its  capital  stock  which  had  actually  been 
taken  and  subscribed  for.  The  company  had  a  right  so  to  oon- 
sider  it  and  to  make  it  the  basis  of  farther  action;  for  subscrip- 
tions  for  shares,  though  made  before  the  organization  of  the 
corporation,  may  become  obligatory  upon  the  parties,  if  made 
after  the  act  of  incorporation  has  been  obtained.  And  in  such 
case  the  subscription-book  is  competent  and  proper  evidence  to 
be  submitted  to  the  jury,  and  if  not  countervailed  hj  any  other 
proof,  will  be  held  to  be  conclusive  of  the  liability  of  the  sub- 
scribers: Lexington  A  West  Cambridge  BaUroad  Company  v. 
Chandler,  18  Met.  811. 

The  corporation  being  in  possession  of  the  subscription-book, 
and  the  several  subscriptions  upon  it  purporting  to  be,  and 
apparently  being,  genuine  and  authentic,  it  afforded  a  justifica- 
tion to  its  officers  in  proceeding  to  lay  assessments  upon  the 
shares  of  the  capital  stock.  The  imposition  of  such  an  assees- 
ment  is  an  act  performed  by  the  directors  in  the  discharge  of 
their  official  duiy;  and  it  is  therefore,  in  the  absence  of  oppos- 
ing evidence,  to  be  considered  as  justly  and  rightly  done:  1 
Phill.  Ev.,  4th  Am.  ed.,  469,  and  not^.  But  this  could  be 
right  only  upon  the  assumption  that  the  subscriptions  for  stock 
upon  which  they  acted  were  real  and  genuine;  and  therefore 
this  effect  is  to  be  allowed  and  given  to  them,  until  something 
is  shown  to  create  a  doubt  or  bring  the  validity  of  the  subsorii>- 
tions  into  question.  For  these  reasons,  the  book  which  was  pro- 
duced l^  the  plaintiff  should,  in  connection  with  the  droum- 
stances  proved  in  relation  to  it,  have  been  considered  prima  faciB 
evidence  of  the  amount  and  number  of  shares  of  stock  sub* 
scribed  for;  and  because  the  presiding  judge  declined  to  instruct 
the  juzy  to  that  effect,  the  nonsuit  must  be  set  aside  and  a  new 
trial  granted.  

BiooBD  or  Stock  Subscbiptioks,  Etfict  or,  as  Bvnnma:  See  Wigki  ▼• 
9Ae25y,  63  Am.  Dea  522,  snd  omm  oited  in  note;  PmoUooi  JR,  JR.  Co.  ▼.  Dins* 
»Mr,  Id.  6H  sad  osiei  In  note;  Pmobsooi  S.  S.  Co.  ▼.  WkUe,  06  Id.  267. 
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Whetnet  t;.  Bacon. 

|EVU>MI0K   OV  IhMSJJUTIOKB   AS   TO   BoUXDABm  II  IirABMlBBmJI   XTKUtm 

Madb  by  a  pencm  while  he  waa  in  poeeeBwon,  ftnd  cUimfag  it  aa  owner, 
nor  nnleaa  the  boundary  line  was  pointed  oat  at  the  time  the  declaratlooa 
were  made.  Where  made  by  one  now  deoeaaed,  who  had  previonaly  oo- 
oiipied,  bat  never  owned,  the  land,  and  who  had  oeaaed  to  oooapy  it  al 
the  time  of  the  dedazstiona,  they  are  inadmiaaible  aa  eridenoe  agidnat  a 
aabeeqnent  owdmt. 

ToBT  for  breakmg  and  entering  plaintiff  'b  doee.  Plaintiff^  on 
the  trial,  was  permitted,  against  defendant's  objection,  to  Intro* 
duce  evidence  of  declarations  of  a  person,  then  deceased,  who 
had  occupied,  but  never  owned,  the  land,  and  who  did  not 
even  occupy  the  land  at  the  time  the  declarations  were  made 
regarding  ihe  true  bonndary  of  plaintiff's  dose.  Yerdiot  for 
plaintifll    Defendant  excepted* 

J.  W.  Baoon,  for  the  defendant. 

B»  F,  Ham,  for  the  plaintiff. 

By  Court,  Bioblow,  J.  The  general  rule  is  that  hearsay  efi* 
denoe  is  inadmissible.  To  render  it  competent  in  cases  of 
boundary,  it  must  fall  within  the  exception  to  the  rule  laid  down 
in  Daggett  v.  Shaw,  6  Met.  228;  Flagg  v.  Mason,  8  Gray,  667» 
and  cases  cited.  In  the  present  case,  the  person  whose  declara- 
tions concerning  the  boundary  of  the  close  in  question  were 
admitted  was  not  in  possession  of  the  land  when  he  made  the 
statements  which  were  offered  in  evidence.  They  do  not  there- 
fore come  within  the  exception,  and  were  erroneously  admitted* 
^ons  sustained. 


KvnmroB  or  Dsglabaxiohs  as  to  BauanAxnm,  max  Admbmibli:  See 
iHbv.  £71^^40  An. Deo.  171;  Ohapmanr.  IMdWt, 5S Id. 77S, and 


Ghakn 


vnoB  BT  PAmsTTO  ms  Pbtbioiax,  or  Gauss  or  Ixjumim  reoalved 
aome  montha  previonaly,  ianot  admiaaible  aa  evidenoe,  on  the  part  of  the 
patient,  of  tlie  oaaae  of  anoh  injury. 

ToBV  for  injuries  caused  by  defect  in  a  highway.  On  the  trial* 
plaintiff  was  permitted,  against  defendants'  objection,  to  intto- 
Inoe  as  a  witness  his  physician,  who  testified  Chat  piMnfiff  had 
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told  him  that  an  injuzy  for  which  plaintiff  was  bdngtveated  had 
been  oaoeed  by  a  blow  from  a  horse  some  months  prsTiooaly. 
Yeirdiot  for  plaintifll    Defendants  excepted. 

J.  Q.  A.  Oriffin,  for  the  defendants. 

O.  B.  TVain,  for  the  plaintiff. 

By  Court,  Mhoalf,  J.  The  oxoeption  most  be  snstained 
which  was  taken  to  the  admission  of  the  plaintiff's  statement  to 
his  physioian  that  his  leg  had  been  struck  by  a  horse.  It  was 
a  statement  of  a  fact,  and  was  used  as  OTidenoe  of  that  fact.  It 
was  therefore  wrongly  admitted:  WUUb  t.  Bernard^  8  Bing.  382. 
The  rule  of  evidenoe,  in  oases  like  this,  was  rightly  announced 
by  Mr.  Justice  Bigelow  in  Bacon  t.  Inhabitants  of  Charllon,  7 
Oush.  586,  as  follows:  "  Where  the  bodily  or  mental  feelings  of 
a  party  are  to  be  proved,  the  usual  and  natural  expressions  of 
such  feelings  made  at  the  time  are  considered  competent  and 
original  evidence  in  his  favor.  There  are  ills  and  pains  of  the 
body  which  are  proper  subjects  of  proof  in  oourts  of  justice, 
which  can  be  shown  in  no  other  way.  Such  evidence,  however, 
is  not  to  be  extended  beyond  the  necessiiy  on  which  the  rule  is 
founded.  Anything  in  the  nature  of  narration  or  statement  is 
to  be  carefully  excluded,  and  the  testimony  is  to  be  coniined 
strictly  to  such  complaints,  exclamations,  and  expressions  as 
usually  and  naturally  accompany,  and  furnish  evidence  of,  a 
present  existing  pain  or  malady."  The  defendants  are  entitled 
to  a  new  trial  in  consequence  of  the  admission  of  the  plaintiff's 
statement. 

Exceptions  sustained.  ^^__ 

Phtbician  cannot  Tamrr  as  to  Rioital  ov  Past  Bvnm  whioh  hk 
pfttient  made  to  him:  AMmd  v.  Jiarlbaromffht  99  Mbm.  48,  dtiog  the  prin* 
opal  caie;  and  ht«  nanration  of  raoh  redtal  aa  to  caaM  of  hla  patients  Inja* 
liiea  would  not  be  evidence  of  enoh  oanee  of  injwyt  Boom  v.  Bottom  Lmmber 
Cb.,  132  Id.  439. 440^  dting  the  prindpal 


Lahb  t;.  Bbtaht. 

(»  Qbat,  145.] 

br  AonoN  vob  Damaosb  vob  Injubibs  to  PLAismr*!  G4BBIA0S,  oaxieed 
by  a  oollUion  with  def end«nfB  team,  where  it  appears  that  defendant  wai 
In  the  act  of  oooapying  a  public  square  with  his  team,  when  plaintiil 
passed  by  with  his  csrriage  and  occupied  the  square  himself,  plalntiif 
would  noti  as  a  matter  of  law,  deprive  himself  of  Ids  right  to  rsoever,  if, 
In  driving  in,  placing  Ids  csrriage  and  remaining  there,  as  ha  did,  he  was 
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in  the  exerclM  of  dna  and  ordinuy  care,  and  tiM  dofendaal^  hy  want  of 
ordinary  care  on  his  port  in  the  management  of  hit  team,  came  into  ool- 
liflion  with  plaintiff's  team,  and  thereby  caused  the  injaiy;  and  the  borw 
den  of  proof  is  on  plaintiff  to  show  that  he  was  in  the  exercise  of  ordinaiy 
oare,  and  that  defendant  was  not. 
br  Action  tob  Daicaobs  tob  Injobt  CAnnD  bt  Collisioit  between  teams* 
eridenoe  is  inadmissible  of  declarations  by  defendant's  servant,  made 
immediately  after  the  collision,  and  while  plaintiff  was  being  extricated 
from  his  carriage,  that  the  plaintiff  was  not  to  blame,  either  as  a  part  of 
the  ret  Qettm  at  to  contradict  the  servant's  testimony. 

TcffiT  for  damages  for  injtuy  caused  by  defendant's  team  col* 
tiding  with  plaintiff's  carriage.  The  evidence  showed  that  de- 
fendant was  about  to  occupy  a  public  square  with  his  team,  when 
pUmtiff  passed  him  and  occupied  a  part  of  the  square  dose  to 
the  sidewalk;  that  defendant's  team  was  then  driyen  into  the 
square,  and  in  passing  in  ran  into  and  injured  plaintiff's  car- 
riage. Defendant  asked  the  court  to  instruct  the  juzy  that  plain- 
tiff, bypassing  him  and  occupying  the  square  as  he  did,  deprived 
ItiT^gAlf  of  any  right  to  recover.  This  instruction  was  refused,  but 
the  court,  instead,  instructed  the  juxy  that  if  plaintiff,  in  passing 
defendant's  team  and  occupying  the  square  as  he  did,  exercised 
due  and  ordinary  care,  and  the  defendant's  servant,  by  want  of 
ordinaiy  care  on  his  part  in  the  management  of  his  team,  came 
into  collision  with  plaintiff's  team  and  caused  the  injury,  plain- 
tiff was  not,  by  so  passing  in  ahead  of  defendant,  deprived  of 
his  right  to  recover.  At  the  trial,  plaintiff  was  allowed,  against 
defendant's  objection,  by  way  of  contradicting  testimony  of  de- 
fendant's servant,  who  drove  defendant's  team  at  the  time  of  the 
collision,  to  ask  a  witness  what  the  servant  said  to  plaintiff  at 
the  time  of  the  accident  while  plaintiff  was  being  extricated  from 
his  carriage,  to  which  question  the  witness  answered  that  the 
servant  said  plaintiff  was  not  to  blame  for  what  had  occurred. 
The  servant  had  testified,  prior  to  the  examination  of  such  wit* 
ness,  that  he  did  not  so  excuse  plaintiff  from  blame.  Verdict 
for  plaintiff.    Defendant  alleged  exceptions  to  the  above  rulings. 

IL  O.  CM,  tot  the  defendant. 

J.  Q.  A.  Chiffin,  for  the  plaintiff. 

By  Court,  Bioblow,  J.  1.  The  instructions  asked  for  by  the 
defendant  were  rightly  refused,  and  those  given  were  accurate 
and  well  adapted  to  the  &ct8  in  the  evidence. 

3.  The  declaration  of  ihe  defendant's  servant  was  incompe- 
tent, and  should  have  been  rejected.  It  was  made  after  the 
aoeident  oocuRed  and  the  injury  to  the  plaintiff's  carriage  had 
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been  done.  It  did  not  aooompany  the  principal  act,  on  wfaidi 
the  whole  case  tamed,  or  tend  in  any  way  to  eladdate  it.  It 
was  only  the  expxeasion  of  an  opinion  aboat  a  past  occnnenoe, 
and  not  part  of  the  res  gestas.  It  is  no  more  competent  becaose 
made  immediately  after  the  acddent  than  if  made  a  week  or  a 
month  afterwards :  Ltind  t.  InkabiianU  of  TyfngAonmgh^  9  Onsh. 
86. 

Nor  was  the  evidence  admissible  to  contradict  the  testimony 
of  the  defendant's  servant.  He  was  asked  on  cross-examination 
by  the  plaintiff's  counsel  whether  he  did  not  ezcose  the  plaintiff 
from  blame  at  the  time  of  the  accident.  His  answer  to  this 
question  conld  not  be  contradicted  hj  the  plaintiff.  It  was 
irrelevant  and  immaterial  to  the  issne.  The  opinion  of  the  wit- 
ness on  the  sabject  was  incompetent.  The  real  question  was. 
Who  was  actually  to  blame?  and  that  was  to  be  determined  by 
the  jniy  by  the  &ct8  in  the  proof.  The  plaintiff  was  not  bound 
by  tiie  opinion  or  declaration  of  his  servant  on  this  question. 

Exceptions  sostained.  

BvmEEros  or  DacLAAA.TioK8  as  to  Gaubb  or  GouJSioRy  wh«ra  not  nuidt 
%%  the  time  of  the  oolliaioo,  ii  not  sdmiMible  in  evidonoe  at  put  of  the  rm 
gmUK  Bdt^oiUakie  S^p  Co.  r.  ffwOer,  SZhiiL  SS69  cit^  mm. 


DUBELL  V.  HaIWABD. 

(9  QiUT.  S«8.] 

HuiBAvn  18  vor  Liabli  ab  TanPASSiB  10&  Bmovoro  Obavb-sioai^ 
pUoed  there  by  hie  wife's  mother,  from  the  grave  of  bii  wife^  whom  he 
hsebniied  ins  pnblio  bazying-groond,  where  he  doee  not  injure  the  etonoy 
and  holds  it  in  possession  ready  to  be  delivered  to  the  owner  on  demand, 
and  canses  the  removal  for  the  purpose  of  snbstitnting  another  stone. 

ToBT  against  defendant  for  removing  from  the  grave  of  hia 
wife,  whom  he  hasboried  in  a  public  burial  place>  a  grave -stone 
placed  over  such  grave  by  the  wife's  mother* 

if.  O.  OMf  for  the  defendant 
J.  Q,  A.  Griffin^  for  the 


By  Court,  Bioblow,  J.  The  plaintiff  had  no  right  to  eveeta 
stone  at  the  grave  of  the  defendant's  wife  without  his  knowlege 
or  consent.  The  indisputable  and  paramount  right,  as  well  as 
duty,  of  a  husband  to  dispose  of  the  body  of  his  deceased  wife 
\ff  a  decent  sepulture  in  a  suitable  place  eairiee  with  it  the 
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right  of  pladzig  oyer  the  spot  of  buzial  a  proper  monument  of 
memorial  in  accordance  with  the  well-known  and  long-estab* 
lished  usage  of  the  commnniiy.  The  defendant  had  therefore  a 
right  to  remove  the  stone  which  the  plaintiff  had  placed  over 
the  grave  of  his  wife,  in  order  to  put  in  its  stead  the  one  pro* 
cured  by  himself;  and  having  taken  it  down  witiiout  injury,  and 
holding  it  in  his  possession  ready  to  be  delivered  up  to  the 
plaintiff  on  her  demand  theref or»  he  has  done  no  act  lor  which 
an  action  of  trespass  will  lie. 
EzoeptionB  sustained. 


Commonwealth  t;.  Hall. 

[9  Orat,  362.] 
httOBTT  FBOM  QoTKSLSOU  OT  StATB  ApFOINTIHO  AoSSTT  TO  RWOBVE  FUOI- 

TiVB  VBOM  JuBTiOB,  which  recitM  that  he  has  made  a  reqniaitioii  in  ao- 
oofdanoe  with  the  proviaioiiB  of  the  conatitatlon  and  laws  of  the  United 
States,  upon  the  governor  of  the  atate  into  whioh  the  fogitive  has 
eacaped,  is  prima /acU  evidence  of  the  tmth  of  snoh  recitals  for  the  pai> 
pose  of  protecting  such  agent. 

WaBBANT  LsSUXD  BT  GoVEBMOB  of  MAflSACHUBXTTS,  ACTHOBIZINa  AOXHV 

OF  Anothxb  State  to  "take  and  receive  into  custody  *'  a  fugitive  from 
justice,  authorizes  him  to.  arrest  such  fugitive,  and  ia  not  In  violation  of 
the  constitution  or  laws  of  the  United  States  or  of  Massachnsettsw 

BxATUTX  or  Statx  Authobizino  Govxbnob  Alonb  to  Issub  Wabbant  for 
arrest  of  fugitive  from  justice  is  not  repugnant  to  the  act  of  congress  ol 
1793,  directing  that  the  demand  and  surrender  of  fugitives  shall  be  made 
by  the  "  exoutive  authority  "  of  the  state. 

Whkbi,  upon  Requisition  fbom  Govebnob  of  Anotheb  State,  the  gov- 
ernor of  Massachusetts  issues  warrants  for  the  apprehension  of  a  fugitive 
from  justice,  one  warrant  being  issued  to  the  agent  of  the  state  making 
the  requisition,  and  another  similar  warrant  to  a  sheriff  and  hia  deputies, 
an  arrest  by  such  sheriff  under  his  warranty  and  release  therefrom  on  bail 
on  habecu  corpus^  will  not  prevent  an  arrest  by  the  agent  of  the  other 
atate  under  his  warrant. 

IxDiOTicoiT  for  forcibly  attempting  to  kidnap  one  Jonas 
Wyeth.  It  apx>eared  that  said  Wyeth  had  been  arrested  by  one 
Bichardson,  a  depuiy  sheriff,  on  a  warrant  issued  in  pursuance 
of  a  requisition  from  the  governor  of  the  state  of  Iowa;  that 
said  Wyeth  had  applied  for  discharge  on  a  writ  of  habeas  cor* 
puMf  and  pending  the  hearing  on  such  writ  had  been  admitted 
to  bail;  that  on  said  requisition  a  similar  warrant  had  been 
issued  to  defendant  for  the  arrest  of  said  Wyeth;  and  that  on 
■aid  last  warrant  defendant  arrested  and  was  about  to  take 
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Wyeth  out  of  the  commonwealth.  The  attempt  to  take  said 
Wyeih  out  of  the  commonwealth  was  not  denied,  but  defendant 
justified  under  the  requisition  and  precept  from  the  gOTemor  of 
Iowa,  and  the  process  issued  to  him  thereunder  as  the  agent  of 
the  state  of  Iowa,  to  "  take  and  receiye  into  custody'*  the  said 
Wyeth  as  a  fugitive  from  justice.  The  remaining  facts  aie 
sufficiently  stated  in  the  opinion. 

C.  Gushing  and  8.  Webster^  for  the  defendant. 

8,  J5r.  Phillips^  aUomey-general^  for  the  commonwealth. 

By  Court,  Bioelow,  J.  The  several  objections  made  bj  Um 
attorney-general  to  the  justification  relied  on  liy  the  defendant 
seem  to  us  to  be  untenable. 

1.  The  precepts  issued  by  the  governor  of  the  state  of  Iowa  and 
1^  the  governor  of  this  commonwealth  are  in  conformity  with  the 
act  of  congress  of  February  12, 1793,  o.  45,  sec.  1,  and  the  pro- 
visions  of  the  revised  statutes,  c.  142,  sec.  7.  By  the  redtal  in 
the  former,  it  appears  that  the  requisition  on  the  governor  of  this 
state  was  made  in  strict  conformity  with  the  act  of  congress. 
Being  an  official  precept,  issued  with  all  the  formalities  re- 
quired by  law  and  regular  on  its  &ce,  all  its  recitals  are,  in  the 
absence  of  controlling  proof,  to  be  taken  as  true.  It  is  not, 
therefore,  open  to  the  government  to  object  that  the  requisi* 
tion  on  the  governor  of  this  state  was  not  accompanied  by  a 
certified  copy  of  an  indictment  found  on  an  affidavit,  as  required 
by  the  United  States  statutes  of  1793,  sec.  1.  The  precept  pro- 
duced by  the  defendant  was  prima  fade  evidence,  at  least,  that 
all  necessary  legal  prerequisites  had  been  complied  vnth,  and 
he  was  entitled  to  the  benefit  of  the  maxim,  Ommia  riie  acta  prm^ 
sumunlur* 

2.  The  warrant  in  express  terms  authorized  the  defendant  to 
*'  take  "  the  fugitive,  as  well  as  to  ''  receive,  convey,  and  trans- 
port him  to  the  line  of  the  commonwealth."  The  work  "  take," 
in  the  sense  in  whi6h  it  is  used  in  this  precept,  is  synonymooe 
with  *'  arrest.''  It  is  the  technical  word  used  in  all  writs  and 
precepts  by  which  a  sheriff  or  other  officer  is  commanded  to 
arrest  the  body,  and  in  this  sense  it  is  frequently  used  in  the 
statutes  of  this  commonwealth:  B.  S.,  c.  90,  sec.  8;  o.  Ill,  sec. 
6;  c.  135,  sec.  2.  In  the  same  sense  it  is  manifestly  used  in  the 
revised  statutes,  c.  142,  sec.  7,  under  which  the  precept  in  the 
present  case  was  issued  to  the  defendant.  Nor  is  there  anything 
in  the  oonstitntion  or  laws  of  this  commonwealth  to  restcain  the 
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power  of  the  goresmor  in  giving  this  auihoritj  to  the  defendant. 
On  the  contiaiyy  he  is  expressly  anthorized  by  the  revised  stat- 
otesy  c.  142,  see.  7,  to  issue  his  warrant  authorising  the  agent 
of  the  state  that  makes  the  demand  to  arrest  the  fugitive.  By 
the  United  States  statute  of  1703  he  is  also  empowered  to  cause 
Qie  arrest  to  be  made.  So  that  in  issuing  his  precept  to  the 
defendant  for  the  arrest  of  the  fugitive,  the  governor  of  this  com- 
monwealth acted  in  conformity  to  the  laws  both  of  this  state  and 
of  the  United  States. 

8.  It  ia  objected,  however,  that  the  governor  had  no  authority 
to  issue  the  warrant  to  the  defendant  without  the  advice  and  eon* 
sent  of  the  council.  This  objection  is  founded  on  the  phraseology 
of  the  United  States  statute  of  1793,  which  authorizes  the  **  execu- 
tive authority  "  of  a  state  to  demand  the  surrender  of  fugitives 
from  justice  and  to  arrest  and  deliver  them  up.  The  aigument  is, 
that  under  the  constitution  of  this  commonwealth  the  executive 
authority  is  not  vested  in  the  governor  alone,  but  in  the  gover- 
nor aided  by  the  advice  and  consent  of  the  coundL  But  we 
think  this  is  founded  on  too  narrow  an  interpretation  of  the  act 
of  congress.  By  the  term  **  executive  authority,"  as  there  used, 
nothing  more  was  intended  than  to  prescribe  tiie  department  of 
the  government  to  which  application  should  be  made  for  the 
surrender  of  fugitives  from  justice.  It  was  the  executive  author- 
ity, as  distinguished  from  the  judicial  and  legislative  branches 
of  the  government,  that  was  to  exercise  the  power  and  authority 
conferred  by  the  act.  But  it  was  not  intended  that  every  mem- 
ber  of  that  department  should  be  called  into  action  for  tiie  pur- 
pose; but  only  so  much  thereof  as  should  be  necessary  to  carry 
its  provisions  into  effect.  The  provision  of  the  revised  statutes, 
e.  142,  sec.  7,  authorizing  the  governor  to  issue  his  warrant  for 
the  apprehension  of  the  fugitive,  was  therefore  in  accordance 
with  the  act  of  congress;  and  being  intended  to  aid  in  the  en- 
forcement of  that  law,  and  not  being  repugnant  to  any  provision 
in  the  state  constitution,  it  is  not  open  to  the  objection  urged 
hj  the  prosecution:  CommxmweaUk  v.  TrcLcy,  6  Met.  648. 

4.  The  writ  of  habeoM  corpus  in  no  way  affected  the  validity  of 
the  precept  under  which  the  defendant  arrested  Wyeth.  It  was 
wholly  a  collateral  and  independent  proceeding,  and  did  not 
necessarily  involve  the  question  of  the  validity  of  the  extradition 
of  the  alleged  fugitive,  nor  would  his  discharge  from  custody  on 
the  precept  held  by  the  deputy  sheriff  have  absolved  him  from 
enest  on  that  held  bv  the  defendant.    The  latter  might  well  be 
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PL,  2d  ed.,  579,  8  Oh.  Ciim.  L.  1086, 1087«*  Axchb.  Ozim«  PL, 
18th  ed.,  461,  and  in  the  previoos  editions.  In  Bex  t.  ChaUdey^ 
Boss.  &  By.  268,  this  form  was  not  objected  to,  although  other 
qaestions  in  the  ease  were  carried  before  all  the  judges. 

American  books  of  forms  contain  indictments  like  this;  that 
is,  setting  forth  the  offense  in  the  words  of  the  statates  on  which 
they  are  fnuned,  without  any  description  of  the  manner  of  kill- 
ing. And  indictments  at  common  law,  for  the  willful  and  mail- 
dous  killing  of  beasts  have  been  drawn  in  the  same  numner. 
Both  haye  been  sustained:  SiaJte  r.  8coU,  2  Dey.  &  B.  L.  86; 
Taylor  v.  Stale,  6  Humph.  286. 

Under  statute  9  Geo.  I.,  o.  22,  a  couTiction  was  held  to  be 
right,  on  an  indictment  which  alleged  that  the  defendant  felo- 
niously, maliciously,  etc.,  did  maim  and  wound  two  asses,  the 
property  of  a  third  person;  the  manner  of  maiming  and  wound- 
ing  not  being  stated:  Bex  t.  WkUney  1  Mioo.  O.  0.  8;  see  also 
Crown  Giro.  Comp.  219,  220;  Bex  ▼.  Brigga,  1  Moody»  818; 
ErU^s  Oaae,  2  Lew.  138. 

Motion  in  arrest  of  judgment  OTcrruled. 

iNBionoHT  Chaboino  OmmB  nr  Lakouaos  or  Statots  n  Suvnamrs 
Bee  Sarah  ▼.  Sialef  61  Am.  Deo.  545,  and  note  552.  The  princii»l  oMe  is 
died  aod  followed  on  thia  point  In  Comnumwealih  v.  Falvei^^  108  Msw  807| 
Oammumwealth  ▼.  Brigham,  Id.  458. 


PoTTEB  V.  Greene. 

[9  Obat,  900.] 

NswBPAPXB  Pabagraph  Statino  that  Cbbtain  Pnuoir  is  Muibbe  ov 
Cbbtain  Pa&tnkbship,  but  not  purporting  to  be  inserted  by  the  put- 
nenhip,  ia  not  admianUe  in  evidenoe  to  chai^  enoh  penon  as  anch 
partner,  merely  on  proof  that  he  wae  a  anbaoriber  to  the  paper  at  the 
time,  and  had  made  no  public  oontradiotion  of  the  statement; 

AonoH  on  contract  to  charge  defendant  as  a  member  of  a 
oertain  partnership,  or  as  having  held  himself  out  as  such.  On 
the  trial,  it  was  proved  that  defendant  was  a  subscriber  to  a 
certain  newspaper,  which  he  received  regularly.  Plaintiff  then 
offered  in  evidenoe  an  article  published  in  such  newspaper  as 
follows:  ''A  company  have  purchased  the  valuable  property  of 
the  Sagamore  Thread  Company,  and  will  immediately  put  it 
into  operation.  B.  F.  Greene,  esq.,  of  Central  Falls,  is  one  of 
the  new  company,  and  is  to  have  charge  of  the  manufactory," 
•to.;  he  also  offered  to  show  that  defendant  had  never  denied 
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or  lequoBted  a  denial  of  the  same,  but  he  did  not  offer  to  show 
in  any  way  that  defendant  knew  of  or  authorized  the  article. 
The  evidence  so  offered  was  not  admitted.  Yeidict  for  def end« 
ant. 

O.  B.  Faamtworth^  tot  the  plaintiff. 

E.  H.  BenneU^  for  the  defendant. 

By  Conrty  MnoALry  J.  The  cases  to  which  weha^e  been  re- 
fened  by  the  plaintiff's  ooonsel  do  not  support  the  position  to 
which  they  were  cited.  They  do  not  tend  to  show  that,  upon 
the  eridence  given  at  the  trial,  the  defendant  held  himself  out 
as  a  partner  in  the  Sagamore  Thread  Company,  The  phrase 
"  holding  one's  self  out  as  a  partner  "  imports  at  least  the  volun- 
taiy  act  of  the  perfy  so  holding  himself  out,  or  the  act  of  others  by 
his  authority  or  permission.  It  implies  the  lending  of  his  name 
to  the  partnership,  and  is  altogether  incompatible  with  the  want 
of  knowledge  that  his  name  has  been  so  used.  If  he  knows  that 
his  name  is  so  used,  though  without  his  consent,  his  acquiescence 
may  be  inferred,  if  he  do  not  publicly  disclaim  the  connection: 
Fox  T.  ClifUm,  6  Bing.  794,  796;  Cary  on  Part.  19.  In  the  case 
before  us,  it  does  not  appear  that  the  defendant  eyer  was  an 
actual  member  of  the  thread  company,  or  ever  held  himself  out 
as  such,  or  ever  knew  that  his  name  had  been  used  as  such. 
Whether  he  ever  saw  the  newspaper  paragraph  is  both  uncertain 
and  immaterial.  If  he  saw  it,  we  are  of  opinion  that  he  was 
under  no  obligation,  legal  or  moral,  to  give  it  a  public  contra- 
diction. It  might  have  been  otherwise  if  there  had  been  an  ad- 
Tertisement  in  the  newspaper  purporting  to  have  been  inserted 
by  the  company,  and  representing  that  the  defendant  was  one  of 
its  members. 

Eioeptions  ovamded. 


WbIOHT  V.  MOBSB. 

[9  OtULY,  ftl7.] 

Panoir  Plaoivo  hu  Nau  on  Back  of  Kots  SmuLTAjnEOUSLT  with  the 
■IgnatiivB  by  the  mftker,  mod  before  it  is  paaeed  to  the  payee,  is  In  the  eit- 
natioo  of  an  original  pramiaor,  and  it  liable  in  eveiy  respect  to  the  payee 
of  the  note.  Snch  party  is  deemed  to  participate  in  the  original  oonsid- 
ention,  and  to  be  liable  without  any  new  or  farther  consideration. 

PaasoH  Plagino  his  Namk  on  Back  or  Nora  mat  Show  by  Pabol  Bvt- 
DCNOi  that  his  signatore  was  placed  there  after  the  note  had  passed  to 
the  payee,  and  thus  estaUish  the  relatiuii  of  gnarantor,  and  its  M^MHtJf 
enly. 


Wbight  v.  Mobsb.  [lfaa& 

Wmam  Pabtt  rot  Patxb  Signs  Kotb  on  Back,  and  tha  fftot  tiukt  mcb 
signature  was  made  Bimaltaneoosly  with  the  aigDatare  of  the  maker,  and 
boFore  the  note  was  delivered  to  the  payee,  is  onoontroverted,  the  liabil- 
ity of  the  party  as  an  original  promisor  resalts  therefrom  and  exists  in 
the  absolute  form  indicated  on  the  note  itself,  and  is  not  to  be  controlled 
or  yaried  by  oral  testimony  of  a  liability  as  gaarantor  or  any  other  oobp 
ditional  liability. 

AonoN  on  promiasoxy  note.    The  opinion  statea  tlie  fMto. 
E.  X.  Barney,  for  the  defendant. 
O.  PrescoU,  for  the  plaintiff. 

By  Ck>tirt,  Dswzt,  J.  The  defendant,  by  putting  his  name  on 
the  back  of  the  note  simultaneously  with  the  signature  by  Rip- 
ley on  the  &ce  of  the  note,  and  before  it  was  passed  to  the 
payee,  has,  as  has  been  repeatedly  held  by  this  court,  placed 
himself  in  the  situation  of  an  original  promisor,  and  is  liable 
in  every  respect  as  such  to  the  payee  of  the  note:  Union  Bank  v. 
WiUis,  8  Met.  604  [41  Am.  Deo.  641],  and  cases  there  cited. 
And  as  such  original  promisor  he  is  deemed  in  law  to  partici- 
pate in  the  original  consideration,  and  to  be  liable  without  any 
new  or  further  consideration:  Samson  t.  Thornton,  3  Id.  27S 
[87  Am.  Dec.  136]. 

It  appearing  in  the  present  case  that  this  instrument  was  thus 
signed  by  the  defendant  simultaneously  with  its  execution  by 
Bipley,  and  before  the  delivexy  of  the  note  to  the  payee,  it  as- 
sumes, as  respects  the  promisors,  the  character  of  other  promis- 
sory notes.  Any  competent  evidence  of  the  failure  of  consider- 
ation, illegality  in  the  contract,  or  other  ground  of  defense  that 
would  be  open  to  the  defendant  in  a  suit  against  him  upon  an 
ordinaiy  note  signed  on  its  face,  would  be  equally  open  to  him 
in  the  present  case. 

But  oral  eyidence  is  not  to  be  introduced  by  such  party  to  vaiy 
and  control  the  written  promise  contained  in  the  note  itself;  as 
to  show  that  the  note  was  not  to  be  paid  according  to  its  tenor; 
or  that,  although  absolute  on  its  face,  yet  it  was  given  upon  a 
condition,  and  to  be  void  or  not  payable  upon  the  happening  of 
some  future  event;  thus  making  an  absolute  promise  a  qualified 
or  conditional  one.  If  anything  is  settled  by  repeated  decisions 
of  this  court,  it  is  that  oral  evidence  cannot  be  admitted  to  alter 
or  vaiy  a  written  contract,  nor  to  annex  thereto  a  condition  or 
defeasance  not  appearing  on  thf  contract  itself. 

Nor  is  this  rule  rejecting  oral  evidence  in  such  cases  confined 
to  negotiable  notes  transferred  before  due,  and  in  the  hands  of 
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oiher  parties  fhaa  the  original  payee.  The  cases  where  it  has 
been  applied  most  freqoently  by  this  court  haye  been  oases  be- 
tween the  original  parties:  Hurd  v.  Adams,  7  Mass.  618;  Adanu 
r.  Wihan,  12  Met.  138  [46  Am.  Dec.  240];  Underwood  ▼.  Si- 
numds,  12  Id.  276;  HanOiet  v.  Birge,  Id.  646. 

The  case  of  BSLey  t.  Oerriah,  9  Coidi.  104,  is  mnoh  relied  upon 
by  the  defendant  as  an  anthorily  for  introdndng  oral  evidence 
in  a  case  where  the  signatore  of  the  second  promisor  is  on  the 
back  of  the  note.  It  is  tme  that  some  of  the  remarks  in  the 
cipinion  given  in  that  case,  taken  abstractly  and  vnthout  ref* 
erence  to  the  factsof  the  case  and  the  real  point  in  controversy, 
would  seem  to  support  the  views  here  taken  by  the  counsel  for 
the  defense.  It  becomes  necessary,  therefore,  to  look  at  the  facts 
in  that  case,  and  the  point  upon  which  questions  of  law  were 
raised.  It  vrill  appear  from  the  facts  stated  in  the  report  of 
that  case  that  the  plaintiff  sought  to  charge  the  defendant  as 
an  original  promisor.  The  defendant  denied  this  form  of  li»- 
biliiy,  contending  that  it  was  only  that  of  an  indorser,  that 
purpose  being  indicated  by  him  in  writing  in  connection  with 
ius  signature.  The  note  was  payable  to  the  order  of  the  plain- 
tiff, and  signed  on  its  face  by  William  Canney,  and  on  the  back 
the  name  of  the  defendant  written  in  blank,  except  that  above 
it  the  word  "indorser "had  been  written,  and  subsequently 
erased.  The  plaintiff  attempted  to  explain  the  erasure,  and  to 
show  that  it  was  done  lawfully,  and  before  the  note  passed  to 
him  as  his  property;  and  the  whole  question  was  as  to  the  com- 
petency of  oral  evidence  to  show  that  the  defendant,  when  he 
signed  the  note,  wrote  the  word  **  indorser"  over  his  name,  but 
the  plaintiff  refusing  to  accept  the  note  in  that  form,  that  word 
was,  by  consent  of  the  defendant,  erased  before  delivezy  of  the 
note  to  the  plaintiff,  and  the  note  actually  passed  to  the  plain- 
tiff with  the  word  "  indorser"  erased.  Hie  only  point  in  which 
the  case  can  be  deemed  a  judicial  authority  as  to  the  com- 
petency of  oral  evidence  is  that  oral  evidence  may  be  admitted 
to  explain  the  circumstances  under  which  an  erasure  was  made; 
or  in  other  words,  to  show  whether  it  was  made  before  or  after 
the  delivery  of  the  note,  and  whether  it  was  aathorized  by  the 
party,  and  by  proof  of  such  facts  to  change  or  affect  the  relation 
of  the  party  as  an  original  promisor.  In  this  respect  the  case 
was  very  like  that  of  Austin  v.  Boyd,  24  Pick.  66,  where  such 
evidence  was  allowed  to  be  competent  to  explain  an  erasure  of 
the  payee's  name  that  had  been  indorsed  on  the  back  by  mis- 
take in  saoh  manner  as  would  have  shown  the  defendant  in  tHe 
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action  to  sfamd  in  the  relation  of  a  second  indoraer  merely.  In 
that  caae,  while  such  evidence  was  held  admissible  to  explain 
the  erasore,  it  was  very  carefully  stated  by  the  court  that  the 
evidence  was  not  offered  to  control  or  vaxy  a  written  contzact, 
but  to  account  for  a  fact  which  might  otherwise  affect  the  note. 

In  cases  of  notes  signed,  as  the  present  was,  by  the  party  on 
the  back  of  the  note,  it  is  competent  to  show  by  parol  evidence 
that  the  signature  was  placed  there  after  the  note  had  passed  to 
the  payee,  and  thus  established  the  relation  of  guarantor  and  its 
liabilities  only,  which  may  materially  affect  the  rights  of  the 
parties;  but  the  fact  that  the  signature  of  the  defendant  was 
made  simultaneously  with  the  other  signature,  and  before  the 
note  was  delivered  to  the  payee,  being  uncontroverted,  the  lia- 
bility of  the  party  as  an  original  promisor  results  therefrom, 
and  exists  in  the  absolute  form  indicated  on  the  note  itself,  and 
is  not  to  be  controlled  or  varied  by  oral  testimony  of  a  condi- 
tional liabilily.  It  was  not  therefore  competent  in  the  present 
case  to  show  by  oral  evidence  that  it  was  agreed  between  the 
plaintiff  and  d^endant  that  if  Bipley,  the  other  signer,  should 
arrive  safely  at  California,  the  defendant  was  to  be  released  from 
all  further  liability,  and  the  plaintiff  was  not  to  look  to  them 
for  the  payment  of  the  note.  The  proposed  evidence  was  there- 
fore properly  rejected. 

Exceptions  overruled.         

LiABiuTT  or  Pabtt  rot  Path  Indobshto  Nora  bdobb  Dsuvkbti 
See  Riggtr.  Waldo,  66  Am.  Deo.  366,  tnd  note  858,  860;  Oook  t.  Souikwkk, 
60  Id.  181.  In  Siaek  ▼.  Beach,  74  Ind.  674,  the  prinoiiNa  oMe  ii  dted,  and 
each  indonement  held  not  to  create  any  defined  oontraet  liaUlty.  It  Is  nad 
that  the  part  of  the  paper  on  which  the  name  !•  placed  ie  of  no  oaunqnenoe, 
the  party  being  bound  by  hia  purpose  in  placing  his  name  on  the  paper:  B»» 
doneanoMY.  BuUriek,  126  Maaa.  137. 

Pabol  EvmnroB  to  Va&t  Erncr  or  IvDOBsmxnT:  See  Cook  v.  Sotdk- 
wiek,  60  Am.  Dec  181,  and  note  18&  Snoh  evidence  is  not  generally  admia* 
flble  for  sQch  pupose:  Emex  Co,  v.  Edmamd»,  12  Gray,  279;  Brotm  v.  B^Uier, 
BO  Mass.  180;  Wa^Y.  ButUrworih,  IW  Id.  61Z;  DmUr.MamdmO,  11$  ISLKU 
OUnm  V.  Sieoeiu  Machine  Co.,  124  Id.  648. 


Hayden  v.  Snell. 

p  OSAT.  S65.] 

IfmiosB  TO  Pat  Avituitt  to  Man  akd  bis  Wm,  '^monno  nms  Na» 
UBAL  Liytt,"  Is  a  promise  to  pay  daring  thehr  Jofaift  Uwi  and  the  life  d 
the  snrviTor. 

AonoN  by  Anna  Hayden,  after  the  death  of  her  hnaband, 
Charles  Hayden,  to  recover  the  amount  of  an  annuity  due  her 
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on  the  following  note:  *'  Bridgewftter,  October  20, 1842.  Foi 
value  reoeived  I  promise  to  pay  to  Charles  Hayden  or  his  irife, 
Anna  Hayden,  the  som  of  eight  dollars  yearly  during  their  nat- 
ural U^es.    (Signed)  Willard  SneU." 


'.  Jme$f  for  the  defendant. 
J.  Brcwfit  for  the  plaintiff. 

By  Court,  Bioklow,  J.  The  contract  declared  on  was  in  l^gsl 
affect  an  agreement  to  pay  the  stipulated  sum  yearly  to  both  of 
the  persons  named  as  promisees,  and  sp  long  as  both  surviyed, 
ttn  action  might  have  been  maintained  in  their  names  jointly: 
Osgood  T.  Peanons,  4  Gray,  465;  WtUoughby  t.  WiUoughbi/,  6  N. 
TL  244.  Upon  the  death  of  either,  the  right  of  action  would  re- 
main in  the  survivor:  1  Ch.  PL,  6ih  Am.  ed.,  21.  It  was  there- 
fore, legally  intezpreted,  a  promise  to  pay  both  and  the  survivor 
of  them  M>  long  as  they  or  either  of  them  should  live.  The 
purpose  of  adding' t^^e  contract  the  words  ''during  their 
natural  lives"  was  not  to  change  the  legal  effect  of  the  promise 
to  the  two,  so  as  to  limit  the  liability  to  their  joint  lives,  but  to 
mark  the  period  when  the  annuity  diould  cease.  Not  being  in* 
tended  as  an  absolute  promise  to  pay  a  certain  fixed  sum  at  all 
events,  it  was  necessaiy  to  add  a  dause  which  shotdd  indicate 
the  time  when  the  yearly  payment  was  to  terminate. 

Demurrer  overruled. 


Bent  t;.  Cobb. 

|V  OSAT,  80T.] 

AooBOViBi  u  AexvT  OF  Both  PABima,  ajxd  tm  MnEOBAn>UM  or  Gov- 
TtLittT  OE  AeasMMiinp  it  genenlly  binding  on  both,  to  ai  to  attiify  tho 
isq[idrBBienti  of  the  statate  of  fntuda;  but  this  nile  is  not  applioaUo 
whora  the  aaotiooaer  it  himwlf  the  Teodor. 

OfaBiWAW  AoToro  ab  AuonoimB  ur  Suxiko  Lavd  or  ma  Wabi>  nnder 
eathority  of  the  ooort  it  not  aathoriied  ai  soeh  to  dgn  for  the  par- 
nhawr  a  memoimndun  in  writing  to  teke  the  aele  oat  of  the  ttatnte  of 
faadt. 

Aanom  hy  guardian  to  enforce  sale  made  of  lands  of  ward 
in  pursuance  of  order  of  the  court  The  lands  were  sold  ai 
public  auction,  plaintiff,  the  guardian,  acting  as  auctioneer. 
On  the  day  of  sale  to  defendant,  plaintiff  made  a  memorandum 
of  such  sale  in  writing,  signed  with  his  own  name  as  guardian 
auctioneer.    Defendants  now  deny  the  suiBcien<7  of  the 
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memozandiim  under  the  statate  of  ftands,  and  xefose  to  aooepl 
deed  or  pay  the  price. 

E.  Ames,  for  the  defendants. 

J,  A.  Andrew,  for  the  phuntifSsu 

By  Court,  Bioxlow,  J.  The  memoiandnm  of  the  contract  on 
which  the  phuntiff  relies  to  take  the  case  oat  of  the  operation 
of  the  statate  of  frauds  is  in  our  judgment  insufficient,  because 
it  is  not  signed  by  the  defendant,  or  by  ''any  person  thereunto 
by  him  hiwfully  authorized."  In  all  cases  of  sales  by  auction, 
the  auctioneer,  acting  only  as  such,  is  the  competent  agent  of 
both  parties,  and  his  memorandum  of  a  contract  or  agreement  is 
binding  on  both.  He  is  the  agent  of  the  vendor  by  virtue  of 
his  employment  to  make  the  sale,  and  he  is  made  the  agent  of 
the  vendee  by  the  act  of  the  latter  in  giving  him  his  bid  and 
receiving  from  him  without  objection  the  announcement  that 
the  property  sold  is  knocked  off  to  him  90  purchaser*  But  this 
rule  is  not  applicable  to  cases  where  the  auctioneer  is  also  him* 
self  the  vendor.  The  great  mischief  intended  to  be  prevented 
by  the  statute  would  still  exist  if  one  x)arty  to  a  contract  could 
make  a  memorandum  of  it  which  would  absolutely  bind  the 
other.  If  such  were  its  true  constqaction,  it  would  be  a  feeble 
security  against  fraud;  or  rather,  it  would  open  a  door  for  its 
easy  commission.  A  vendor  could  fasten  his  own  terms  on  his 
vendee.  If  it  was  a  written  contract,  binding  on  the  pur- 
chaser, he  could  not  show  by  parol  evidence  that  the  terms  of 
the  bargain  were  incorrectly  or  imperfectly  stated.  He  could 
not  vary  or  alter  it  by  the  testimony  of  those  present  at  the  sale. 
The  publicity  of  a  side  by  auction  would  be  no  safeguard  against 
a  false  statement  of  the  terms  of  sale  made  in  the  written  memo- 
randum signed  by  a  party  acting  in  the  double  capacity  of  auc* 
tioneer  and  vendor.  The  chief  reason  in  support  of  the  rule 
that  an  auctioneer  acting  solely  as  such  may  be  the  agent  of 
both  parties  to  bind  them  by  his  memorandum  is,  that  he  is  sup- 
poped  to  be  a  disinterested  person,  having  no  motive  to  mistake 
the  bargain,  and  entitled  equally  to  the  confidence  of  both  par- 
ties. But  this  reason  fails  when  he  is  the  party  to  the  contract 
and  the  party  in  interest  also.  The  purpose  of  the  statute  was 
that  a  contract  should  not  be  binding  unless  it  was  in  writing 
and  signed  by  the  party  himself  to  be  charged  thereby,  or  by 
some  third  person  in  his  behalf,  not  a  party  to  the  contract,  who 
might  impartially  note  its  contents. 

Nor  can  it  make  any  difference  as  to  tbe  power  of  the  vendor 
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to  make  a  memozandiim  faindiiig  on  the  yendee  that  the  sale  is 
made  bj  the  former  in  a  representatiye  or  fiduciaxy  character  as 
sn  executor,  administrator,  guardian,  or  trustee.  He  is  still  the 
party  to  the  contract,  the  price  is  to  be  paid  to  him,  he  is  to 
deal  with  the  purchase  money;  his  interest  and  bias  would  nat- 
Qxally  be  in  faTor  of  those  whom  he  represented,  and,  what  is 
more  material,  in  case  of  dispute  or  doubt  as  to  the  terms  of 
the  contract,  his  duties  and  interests  would  be  adverse  to  those 
of  the  yendee.  He  would  stand  in  a  relation  which  would 
neoeasaiily  disqualify  him  from  acting  as  agent  of  both  parties. 
We  do  not  mean  to  say  that  a  contract  would  not  be  binding, 
made  by  an  auctioneer,  where,  from  the  form  in  which  it  was 
written,  an  action  might  be  brought  to  enforce  the  contract  in 
his  name.  In  such  case,  if  he  was  only  the  nominal  party  to 
the  contract  and  the  record,  not  being  himself  the  vendor,  and 
having  no  interest  in  the  sale  except  as  auctioneer,  his  memo- 
randum might  be  sufficient  to  bind  both  parties  to  the  contract. 
But  we  confine  our  opinion  to  the  case  at  bar,  where  the  auc- 
tioneer was  the  vendor  and  a  party  having  an  interest,  greater 
or  less,  in  the  contract,  as  well  as  a  party  to  it  in  terms:  Wright 
T.  Dcmnaht  2  Camp.  203;  FarebroOier  v.  Simmona^  5  Bam.  & 
Aid.  833;  Bayner  v.  LirUhome,  2  Oar.  &  P.  121;  Bird  v.  BauUer, 
4  Bam.  &  Adol.  443;  S.  0.,  1  Nev.  k  M.  313;  8mUh  v.  Arnold, 
6  Mason,  417. 

Exceptions  sustained. 

MnfOBAjmuM  of  AnonoNSXR,  ScmoisNcr  or,  to  Taks  Cask  out  of 
Btatots  of  Frauds:  See  Crakg  v.  Oo^rey,  54  Am.  Deo.  290;  Diit/y  ▼.  WUder, 
00  Id.  760.  Such  a  memonndnm  was  held  snffieient  in  Sanborn  v.  Chambfrlin, 
101  Maas.  410,  citmg  the  principal  case.  Where  the  anctioneer  is  a  party  to 
or  interested  beyond  hia  comnuBsions  in  the  sale,  hit  memorandam  will  not 
be  tofficient  aa  a  cbai^  upon  the  other  party:  TUU  v.  David,  45  Mo.  440; 
Jokmm  V.  Bmek,  32  N.  J.  L.  342,  both  citing  the  principal 


FoBD  t;.   TiBBELL. 

(9  Obat.  40L] 

Ih  Aonov  ov  AoBSSMBirr  to  Build  Octagonal  Cillab  Wall  at  aa 
aiereed  price  per  foot,  evidence  ia  admiaaible  of  the  naage  of  meaanrin^ 
the  anglea  of  soeh  walla,  and  of  the  proper  mode  of  meaanring  the  anglea 
of  rectangular  waUa. 

bTSBSBT  n  BjDOOViBABLB  OS  MoNST  DuB  FOB  Labob,  after  a  demand  oT 
payment  made  at  the  ez^ration  of  a  reaaonable  time. 
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Acnov  for  Talpe  of  work  and  labor  in  building  an  octagonal 
cellar  walL  The  facts  appear  in  the  opinion,  except  that  the 
court  instructed  the  jurj  that  if  they  found  for  plaintiff,  and  that 
he  had  demanded  payment  at  the  expiration  of  a  reasonable  time, 
he  should  recover  interest  from  the  time  of  such  demand. 

P.  Simnums,  for  the  defendant. 
Z>.  (7.  Johnsan,  for  the  plaintiff. 

By  Court,  Mbbbzok,  J.  The  controversy  between  the  parties 
at  the  trial  of  this  action  related  entirely  to  the  amount  of  mon^ 
which  the  plaintiff  had  earned  in  the  performance  of  his  con* 
tract.  He  had  built  the  ceUar  wall  as  he  had  agreed  to  do,  and 
was  entitled  to  receive  therefor  at  the  rate  of  eleven  cents  a  foot 
in  full  compensation  for  his  services.  The  jury  had  therefore 
only  to  determine  the  number  of  feet  of  which  the  wall  con- 
sisted, in  order  to  ascertain  the  sum  to  which  the  plaintiff  was 
entitled,  and  for  which  they  were  to  render  a  verdict.  But  how 
was  this  to  be  done?  and  in  what  manner  was  the  admeasure- 
ment to  be  made?  The  meaning  of  the  language  used  by  the 
parties  in  their  agreement  being,  in  reference  to  the  compensa- 
tion to  be  paid  for  the  work  which  was  to  be  done,  equivocal 
and  obscure,  it  was  certainly  comj>etent  for  the  plaintiff  to  in- 
troduce proof  of  usage,  in  order  to  interpret  the  meaning  of  the 
language,  and  to  ascertain  the  extent  of  the  contract:  1  GreenL 
Ev.,  sec.  292.  **  The  true  office  of  usages  of  trade,*'  says  Mr. 
Greenleaf,  '*  is  to  interpret  the  otherwise  indeterminate  inten- 
tion of  the  parties;  .  •  •  •  and  to  fix  and  explain  the  meaning 
of  words  and  expressions  of  doubtful  or  various  senses: "  2  Id., 
sec.  251. 

The  evidence  in  relation  to  a  general  usage  to  make  an  allow- 
ance to  the  extent  claimed  by  the  plaintiff  in  the  admeasurement 
of  octagon  walls  beyond  the  mere  inner  surface  of  them,  on 
acconnt  of  necessary  additional  work  at  the  angles,  appears  to 
have  been  put  in  without  objection.  And  it  was,  we  think,  very 
properly  admitted.  But  one  of  the  witnesses  who  was  called 
to  prove  this  general  usage  testified  also  as  to  the  mode  in  which 
he  thought  rectangular  and  octagon  walls  should  both  be  alike 
measured.  The  defendant  objected  to  the  testimony  relative  to 
the  rectangular  wall,  because  the  two  were  so  dissimilar  that 
they  could  not  be  compared  with  each  other.  We  do  not  see 
any  force  in  this  objection.  The  angles  in  the  two  kinds  of 
Wi^  differ,  it  is  true,  in  some  degree,  but  they  are  not  wholly 
unlike.    And  proof  of  the  correct  mode  of  measuring  the  former 
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to  aaoertaixi  ihe  number  of  feet  of  which  it  consistB  would  afford 
some  light  and  some  aid  in  determining  how»  for  a  similar  pur- 
pose,  and  under  a  similar  contract,  the  latter  ought  to  be  ad- 
measured. It  was  for  the  jury  to  say  what  weight  ought  justly 
to  be  allowed  to  it. 

The  instructions  to  the  juiy  were  right.  They  were  to  deter- 
mine, upon  the  evidence  in  the  first  instance,  whether  there  was 
flufficient  proof  of  such  a  general  usage  as  was  contended  for 
by  the  plaintiff.  If  they  found  it  to  exist,  they  were  properly 
adTised  to  take  it  as  a  guide  in  fixing  upon  the  mode  of  measur- 
ing the  wall;  the  computation  according  to  which  •was  to  be 
adopted  as  the  basis  of  their  verdict.  If  there  was  no  such 
l^neral  usage  proved,  then  undoubtedly  it  was  their  duly,  as 
they  were  further  advised,  to  allow  for  such  an  admeasurement 
of  the  wall  as  they  were  satisfied,  upon  all  the  evidence  in  the 
case,  was  just  and  proper.  This  would  be  acting  upon  the  most 
reasonable  construction  which  could  be  given  to  the  agreement 
between  the  parties;  and  since  the  language  in  which  it  was  ex- 
prsssed  was  not  precise  and  definite,  but  in  some  degree  obscure 
or  of  doubtful  meaning,  a  decision  upon  the  conflicting  pre- 
tensions of  the  parties  upon  any  other  interpretation  would 
have  been  justly  obnoxious  to  complaint. 

As  all  these  instructions,  as  well  as  that  in  relation  to  interest, 
appear  to  us  to  have  been  correct,  the  exceptions  are  overruled. 

UMAom  ov  Trads,  OoMnnmoY  ah  Evidbvob:  dark  v.  JBafar,  46  Amu 
Dm.  199t  a«v.  O' J2a«y,  6S Id.  033,  sod oMes in not«iu 


OuBNET  t;.  Howe. 

(9  ObaT,  40ft.] 

RrTff**^  Kbt  as  RiQunum  sr  Po(n*-omos  DEPAamxiiT  Rboulatioka,  la 
aooofdanoo  with  the  Mt  of  oongreBS  providing  therefor,  of  registered  let- 
ter* reedred  at  a  poet-ofiftoe,  la  admiMiUe  in  eyidenoe  withoat  the  teeti- 
mony  of  clerk  who  actsaUy  kept  it. 

fii»gA»«  or  EHTiBDro  Datx  of  Bkubift  of  Lrma  ut  Rsoo&d  of  Rioib- 
TIBSD  LiTTKBS  kept  hj  poet-oiBoe  will  not  oooolnde  party  endeavor 
fag  to  provB  eending  of  letter  at  certain  time,  and  the  mistake  may  be 
■hown  by  testimony  of  the  postmaster  as  to  the  ordinary  course  of  the 
mails,  or  by  other  evidence. 

CoBTAarxvo  Moim  Sxmt  bt  Dsnoa  to  GaaDiroa  through  the 
mail  is  at  the  risk  of  the  debtor,  nnlesi  the  creditor,  either  expressly  oi 
by  the  nsaal  coarse  of  dealing  between  the  parties,  anthorised  sooh  mods 
of  remittance. 
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Acnov  on  promiBBOxy  note.  Defendant  pleaded  payment. 
On  the  trialy  defendant  proved  the  deposit  of  a  letter  oontaining 
the  amount  dae  on  the  note  in  the  post-office  and  diieoted  to 
plaintiff.  Evidence  was  introduced  tending  to  show  that  the 
letter  was  forwarded  in  due  coarse  of  mail.  The  postmaster  at 
the  post-office  of  the  addressee  of  the  letter  was  made  a  witness. 
He  produced  the  record  of  registered  letters  required  of  him  by 
law  to  be  kept.  Plaintiff  objected  to  the  record  being  read, 
because  it  was  not  a  book  kept  by  witness,  but  by  one  of  hia 
derkSy  who  was  absent.  The  record  was,  however,  admitted  in 
evidence.  It  showed  that  a  letter  answering  to  that  claimed  to 
be  sent  by  defendant  had  been  received.  The  postmaster  was 
further  allowed  to  testify,  against  plaintiff's  objection,  that  the 
entry  of  the  date  when  such  letter  was  received  was  erroneous, 
and  should  have  been  one  day  earlier,  such  testimony  being 
based  on  his  knowledge  of  the  course  of  the  mails  and  time  of 
their  arrival.    The  remaining  foots  appear  in  the  opinion. 

B.  W,  Earris,  for  the  plaintiff. 
B,  Sanford,  for  the  defendant. 

By  Oourt,  Bioelow,  J.  1.  The  register  of  letters,  received  al 
the  post-office  at  Taunton,  being  an  official  record  authorized  by 
law  to  be  kept,  was  admissible  in  evidence:  1  QieenL  £v.,  sec. 
484. 

2.  The  evidence  of  the  postmaster  as  to  the  error  upon  the 
register  in  the  date  of  the  receipt  of  the  letter  was  rightly  re- 
ceived. The  register  was  not  conclusive  as  to  this  date.  A 
party  has  always  the  right  to  prove  that  a  fact  is  different  from 
that  which  it  would  appear  to  be  by  a  portion  of  his  own  evi- 
dence. If  this  were  not  so,  he  would  be  bound  by  the  innocent 
mistakes  of  witnesses  and  third  parties.  He  can  be  allowed  to 
prove  the  exact  truth,  without  impeaching  the  evidence  offered 
by  himself.  The  evidence  in  this  case  was  not  offered  to  con- 
tradict the  raster,  but  to  show  the  regular  and  due  course  of 
the  mail,  which  was  clearly  competent.  Incidentally  it  also 
showed  that  a  date  in  the  register  was  probably  erroneous. 
Besides,  the  exact  date  of  the  receipt  of  the  letter  in  question 
was  quite  immaterial.  The  real  and  material  inquiry  was 
whether  it  was  received  at  all. 

8.  The  instructions  given  to  the  jury  were  not  adapted  to  the 
case,  and  did  not  properly  meet  the  request  made  by  the  plain- 
tiff's counsel  for  a  different  ruling.  The  general  rule  of  law  is 
that  the  duty  lies  on  the  debtor  to  pay  his  debt  to  his  creditor 
personally  or  to  his  authorized  agent.    The  burden  of  proof  io 
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allow  a  payment  of  a  debt  is  not  sostained  thexef  ore  by  proof 
tibat  a  letter,  containing  the  requisite  amoont,  directed  to  the 
creditor,  was  duly  deposited  in  the  post-office.  The  debtor 
must  go  further.  He  must  also  show  that  the  creditor  author* 
ized  this  mode  of  remittance,  either  by  express  assent  or  direc- 
tion, or  a  usage  and  course  of  dealing  from  which  such  assent 
or  direction  may  be  fairly  inferred.  If  this  can  be  shown,  then 
the  transmission  is  at  the  risk  of  the  creditor;  otherwise,  it  lies 
upon  the  debtor:  Warwicke  v.  Noakes^  Peake,  67;  Hawkins  y. 
Bui,  Id.  186;  WaUer  y.  Eiatt/ne$,  By.  &  H.  149;  2  Oreenl.  Ev., 
Bee  526;  WahefiOd  v.  LUhgaw,  8  Mass.  249.  The  instructions 
given  to  the  jury  on  this  point  did  not  state  the  rule  of  law  with 
distinctness  and  accuracy.  They  seem  to  make  the  case  depend 
on  the  question  whether  the  proposition  to  transmit  by  mail 
eame  from  the  plaintiff  or  from  the  defendant's  intestate.  That 
was  a  fact  wholly  immaterial.  The  real  question  was  whether 
the  plaintiff  authorized  a  remittance  by  mail,  without  qualifica- 
tion; or  whether  such  authority  was  accompanied  with  any  con- 
dition as  to  the  risk  of  such  transmission.  As  this  question 
does  not  seem  to  have  been  passed  on  by  the  jury,  the  case 
must  be  tried  anew. 
Exceptions  sustained.  

PUBUO    BlOOBDB    OF    GOTKBinONT    ABM   QmSMBALLY    OoVOLlTaiTa    BtI- 

snoi:  PeSf  t.  Wtbquiih,  129  Maai.  473,  dtiDg  the  prindpsl 


BoBniBON  t;,  Robinson. 

[9  Ob4T,  Ul.] 

BoKD  ST  Gbavtib  TO  Orantob  IN  C0N8IDEBAT10N  OF  ComrxTANOB,  and 
eonditloned  for  the  sapport  of  gnntor  daring  hie  life,  and  in  case  of 
negleet  or  failnre  in  the  condition,  to  reoonyey  the  land,  does  not  consti- 
tate  a  mortgage;  in  caae  of  neglect  or  failnre  to  so  rapport,  the  grantor  ia 
entitled  to  relief  in  equity  by  a  decree  of  reconreyance. 

Bill  for  relief  in  equity.  Plaintiff  had  conveyed  certain 
land  to  defendant,  and  at  the  same  time  had  taken  from  de- 
fendant a  bond  as  consideration  therefor,  conditioned  for  the 
support  of  grantor  and  his  wife  during  their  lives,  and  in  case 
of  neglect  or  failure  in  the  condition  to  reconvey  the  land« 
The  jury  found  the  conditions  broken,  and  plaintiff  asked  for  a 
reconveyance,  and  other  relief.  The  remaining  facts  appear  in 
the  opinion. 

£  Amea,  for  the  plaintiff. 

£  A  Senneii,  for  the  defendant 
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B3  CouBT.  The  deed  and  bond  set  oat  in  the  declaration, 
and  admitted  bj  the  answer,  did  not  constitate  a  mortgage. 
There  was  no  conveyance  from  the  supposed  mortgagor  to  the 
supposed  mortgagee  of  any  interest  in  the  land.  It  is  not  as  if 
the  defendant,  after  receiving  the  plaintiff's  deed,  had  made  a 
conveyance  back  to  the  plaintiff*  taking  a  bond  for  a  reconvey* 
ance  on  the  performance  of  certain  conditions.  In  that  case 
there  would  be  a  conveyance  from  the  defendant  to  the  plain- 
tiff, which  by  reason  of  the  bond  of  defeasance  might  be 
deemed  conditional,  and  a  mortgage.  But  in  the  case  at  bar 
the  deed  was  made  to,  not  by,  the  person  by  whom  the  condi« 
tions  were  to  be  performed. 

The  defendant's  stipulation  for  the  support  of  the  plaintiff 
and  his  wife  was  not  a  limitation  of  his  estate,  nor  a  condition, 
according  to  the  technical  meaning  of  that  word  in  conveyances 
of  real  estate,  a  breach  of  which  would  give  the  plaintiff  a  right 
of  re-entry;  but  simply  a  covenant  which  may  be  specifically 
enforced  in  equity:  4  Kent's  Com.,  6th  ed.,  134-186;  Wheder  v. 
DcMnrmb,  8  Cush.  285;  Doe  v.  PhiUips,  2  Bing.  18. 

A  decree  may  be  entered  that  the  defendant,  within  fifteen 
days,  execute,  acknowledge,  and  deliver  to  the  plaintiff  a  deed 
of  release  and  quitclaim  in  common  form,  with  covenants  of 
warranty  against  all  persons  claiming  by,  through,  or  under  the 
defendant,  of  all  the  lands  described  in  the  deed  of  the  plaintiff 
to  him,  dated  June  16,  1854,  and  deliver  up  the  possession  of 
said  lands  to  the  plaintiff,  so  that  the  plaintiff  may  be  revested 
and  repossessed  thereof,  as  of  his  former  estate;  and  that  in  case 
of  the  neglect  of  the  defendant  within  said  fifteen  days  to  exe- 
cute, acknowledge,  and  deliver  such  a  deed,  and  deliver  up  pos- 
session as  aforesaid,  and  upon  affidavit  of  the  plaintiff  or  his 
counsel  to  such  neglect  filed  with  the  clerk  of  this  court,  then 
at  any  time  after  the  expiration  of  said  fifteen  days,  and  within 
a  year  from  the  entiy  of  this  decree,  the  clerk  issue  a  writ  of 
habere  faciM^  with  a  copy  of  the  decree  annexed,  to  the  plain- 
tiff against  the  defendant  for  said  lands,  in  order  that,  upon  the 
plaintiff's  being  restored  to  the  possession  thereof  under  and  by 
virtue  of  said  writ,  and  due  return  and  registration  of  said  writ, 
and  return  in  the  registiy  of  deeds,  the  plaintiff  may  be  re- 
vested of  and  in  said  lands  as  of  his  former  estate,  and  as  ha 
was  seised  and  possessed  thereof  before  the  execution  of  hia 
deed  to  the  plaintiff;  and  that  the  plaintiff  have  his  costs  of  the 
defendant,  and  his  execution  therefor  in  common  form. 

Decree  accordingly. 


Nov.  1867.]  Baowh  v.  Stons.  Wb 

Bbowk  V.  Stonb. 

[to  6b4T»  «L] 

DaKBimoira  nr  Duds  to  PiBsoir  wdkb  Whom  Aojomvo  Ownebi 
Claim  are  admissible  in  eTidenoe,  in  a  oontrover^  between  saoh  Ofwners, 
as  to  the  width  of  »  passage-way  between  their  estates. 

Owim  09  RioBT  OF  Wat  ovkb  Pamaob-wat  mat  DnruEB  Son.  and 
pave  or  repair  the  way  for  the  porpoee  of  keeping  it  fit  for  nse,  provided 
in  so  doing  be  make  no  material  change  in  the  condition  of  the  way  nor 
interfere  with  the  estates  of  othecs  therein. 


ToBT  for  forcibly  entering  the  plaintiff's  doee  and 
op  the  soil  and  oanying  away  the  payement.    The  opinion  states 
the  facts. 

J,  H.  Bobinsonf  for  the  plaintiff. 
A.  A.  Abboit,  for  the  defendant. 

By  Court.  Msrbicik,  J.  The  plaintiff's  land  is  bonnded  on 
its  westerly  side  by  the  land  of  Joseph  0.  Wooldredge;  and  the 
land  belonging  to  the  latter  is  boonded  on  its  easterly  side  by 
a  passage-way  situate  between  the  dwelling-houses  on  their 
respective  estates.  They  disagree  in  relation  to  the  extent  and 
width  of  this  way;  and  this  disagreement  constituted  the  subject 
of  inquiiy,  and  was  the  chief  point  in  controversy  upon  the  trial 
of  this  action.  The  question  respecting  which  the  parties  were 
thus  at  issue  was  a  mere  question  of  fact;  its  determination  de- 
pended wholly  upon  the  effect  to  be  allowed  to  the  evidence  in 
the  case,  and  the  inferences  justly  to  be  drawn  from  it,  and  not 
At  all  upon  any  contested  construction  of  the  contents  of  the 
eeveral  deeds  which  they  had  respectively  produced,  concerning 
which  no  difference  of  opinion  appears  to  have  been  entertained 
or  expressed.  It  was  a  matter,  therefore,  strictiy  within  the 
province  of  the  juiy,  and  was  of  course  vezy  properly  left  to 
their  decision. 

The  defendant  contended  that  the  way  by  which  the  estate  of 
Wooldredge  was  bounded  was  located  in  the  same  place,  and 
was  of  the  same  width  and  extent,  as  the  passage-way  mentioned 
in  the  deed  from  Daniel  Felton  to  John  Nutt,  under  whom  both 
the  parties  to  this  suit  derive  their  tiUes.  For  the  purpose  of 
proving  the  locality  and  the  space  which  the  last-mentioned 
way  occupied,  he  was  allowed  to  introduce  the  deeds  of  Felton 
to  Nutt  and  to  Felton,  jun.  This  was  correct;  for  the  existence, 
extent,  and  width  of  that  way  constituted  a  part  of  the  facts 
essential  to  the  maintenance  of  the  defense  relied  upon.  And 
in  reference  to  those  deeds,  and  to  all  the  evidence  having  any 
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bearing  upon  the  particalar  question  upon  which  the  partiei 
were  at  issue,  the  jury  were  rightly  instructed  that  if  a  passage- 
way, marked  and  distinguishable  on  the  ground,  was  in  fact 
actually  laid  out  there  by  Daniel  Felton,  and  if  that  was  the 
same  passage-way  which  is  referred  to  in  the  several  deeds  from 
Natt  and  his  assigns  to  Wooldredge,  the  plaintiff's  estate  would 
not  extend  beyond  its  westerly  side,  but  would  be  defined  and 
limited  bj  it.  Under  such  instructions,  it  is  obvious  that  what* 
ever  tended  to  establish  the  precise  localiiy  and  exact  extent  of 
the  way  laid  out  by  Felton  must  have  been  admissible  as  oom« 
petent  and  pertinent  evidence. 

Hie  law  in  relation  to  the  rights  of  tenants  in  common  was 
accurately  stated  by  the  presiding  judge.  But  as  no  such  ten- 
ancy was  shown  to  have  at  any  time  existed  in  which  the  parties 
had  any  interest,  although  the  law  upon  that  subject  seems  to 
have  been  somewhat  considered  and  discossed,  tiie  principles 
laid  down  by  the  court  had  no  bearing  upon  the  final  decision 
of  the  case,  and  of  this  the  jury  were  fully  and  satisfactorily 
advised.  Whatever  was  said  upon  that  subject,  therefore,  affords 
the  plaintiff  no  just  cause  of  complaint. 

As  the  right  of  way  belonged  to  Wooldredge,  it  was  lawful 
for  him  to  do  any  work  upon  its  surface  which  was  necessary, 
fit,  and  proper  to  be  done  there  to  enable  him  to  use  and  enjoy 
bis  right  in  it  in  a  manner  beneficial  and  advantageous  to  him« 
self,  provided  he  did  not  thereby  make  any  matfflial  change  in 
the  state  and  condition  of  the  soil,  or  disturb  or  interfere  with 
the  estate  or  privileges  of  other  persons  therein.  For  this  pur- 
pose and  within  this  limitation,  his  acts  in  the  preparation, 
repair,  or  improvement  of  the  way  were  justifiable,  and  could 
not  be  treated  or  resisted  as  a  trespass  by  an  owner  of  the  land 
who  held  it  in  fee  subject  to  such  an  easement:  JppleUm  v.  Ihil" 
lerton,  1  Gray,  186.  This  is  the  right  of  Wooldredge;  and  if 
the  defendant,  acting  under  his  license  and  authority,  did  in  no 
particular  exceed  it,  he  was  not  liable  to  the  plaintiff  for  any 
damage  alleged  to  have  been  done  by  him.  The  instructionfl 
given  to  the  jury  upon  this  subject  were  .to  this  ettdcU  and  weie 
consequently  unobjectionable. 

Exceptions  overruled. 

OwNXR  OF  RioBT  OF  Wat  kat  Mamm  RiisnyiBT.B  RigiiiiH  if  Im  &om 
not  intexf era  with  the  righte  of  othen  in  the  wijs  JBBim  v.  JTdilfy,  190 
Han.  62;  citiiig  the  prineipal 
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MoGbegob  t;.  Wait. 

po  Qm4T»  13.] 

ADMoaotM  Madb  ST  Wm  without  Knowlkdob  ov  bob  HimBAVD  an 
not  competent  erldenoe  of  a  way  by  preseription  oiver  land  owned  by 
them  in  her  right. 

ikninaBxoHB  of  Biobt  of  Wat  ovxb  Lahb  of  Pabbbtc,  bt  Sob  who  ra- 
aidee  with  his  parent!  and  managee  their  eitate^  are  not  competent 
against  the  parents  without  proof  of  the  extent  of  the  eon's  agency. 

Bkhaibbbbiian  IB  vot  Ebtotpbd  bt  Silbbcb  of  Tbbabt  fob  Iafb,  whan 
lemarics  are  made  in  his  pieaenoe  in  disparagement  of  his  titiew 

CtouBT  icAT  Obdbb  PBODUcnoB  OF  Dbbd  undbb  Weigh  Pabtt  to  Sins 
CiiAiMB  Trlb,  where,  on  examination,  he  admits  that  it  is  in  his  poaMS* 
sion,  and  snoh  deed  may  be  pat  in  evidence  withoat  calling  the  attesting 


Tobt  for  breaking  plaintiff's  dose,  tearing  down  a  wall,  and 
treading  down  the  grass.  Defendant  set  np,  by  way  of  answer, 
M  light  of  way  oyer  the  land  from  the  adjoining  premises.  The 
facts  are  soffidently  stated  in  the  opinion,  except  that  on  the 
trial  defendant  offned  to  proTe  that  Qeorge  Hobbs  was  a  son  of 
clefendant's  sncoessors  in  interest,  and  that  he  was  their  princi- 
pal agent,  and  had  admitted  that  no  right  of  way  existed.  The 
evidence  was  exdnded.  While  William  Wait,  the  defendant, 
was  being  examined,  he  admitted  having  in  his  possession  the 
'deed  through  which  he  claimed  title.  The  court  otdetei  him  to 
jnodticeit. 

J.  A.  CfHUg,  tot  the  defendants. 

O.  P.  Lord  and  8,  B,  Ives^jun.^  for  plaintifll 

By  Oonrt,  IHbioaup,  J.  1.  We  are  of  opinion  that  the  judge 
sightly  declined  to  admit  evidence  that  Mrs.  Hobbs,  without  her 
husband's  knowledge,  applied  to  Mrs.  Wait  for  leave  to  put  a 
shop  on  a  part  of  the  ground  over  which  the  defendants  claim  a 
xight  of  way.  That  evidence  was  offered  for  the  purpose  of 
proving  a  right  of  way  over  land  owned  in  fee  by  l(brs.  Hobbs, 
mnd  of  which  her  husband  and  herself  were  seised  and  possessed 
in  her  right.  If  it  was  admissible  for  this  purpose,  it  must  have 
been  on  the  ground  of  her  confessing  or  admitting  that  her  land 
was  subject  to  a  servitude.  Such  a  confession  or  admission  by 
her  alone  would  not  bind  either  her  or  her  husband,  or  her  heirs,  or 
the  plaintiff,  who  is  the  grantee  of  her  husband  and  herself.  It 
18  certain  that  she  could  not  have  made  a  valid  grant  of  a  right 
of  way.  Being  under  coverture,  she  was  not  competent  to  make 
•  grant  which  would  estop  either  herself  or  her  heirs.    And  ''to 
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Bay  that  one  may,  by  acts  in  the  countEy,  by  admiBBum,  by  con- 
cealment or  silence,  in  effect  do  what  could  not  be  done  by  deed, 
would  be  practically  to  dispense  with  all  the  limitations  the  law 
has  imposed  upon  the  capacity  of  infants  or  married  women  to 
alienate  their  estates:''  Lowell  v.  Daniels,  2  Gray,  169. 

2.  Evidence  of  Oeorge  Hobbs's  application  to  Mrs.  Wait  for 
leave  to  place  fagots  on  the  land  over  which  a  right  of  way  is 
now  claimed  had  no  legal  tendency  to  prove  such  right,  and  was 
properly  excluded.  The  nature  and  extent  of  his  agency  (if 
any)  for  his  parents  are  not  shown,  and  therefore  his  implied 
admission  of  a  right  of  way  cannot  affect  them  or  their  grantee. 

3.  The  statements  made  to  Abraham  Hobbs  by  Goodhue  and 
**  the  neighbors"  are  not  to  be  taken  as  true,  or  as  admitted  by 
Hobbs,  by  reason  of  his  silence.  Besides,  if  Hobbs  were  held 
to  have  admitted  Wait's  right  of  way,  that  admission  would  be 
evidence  against  himself  only.  He  was  merely  tenant  for  life 
(his  own  life  or  that  of  his  wife),  and  could  not  affect  the  rights 
of  other  parties  by  any  admission,  or  even  by  a  grant  of  a  right 
of  way  over  land  so  held  by  him :  Gale  &  Whatley  on  Easements, 
pt.  1,  c.  6,  sec.  2;  8  Stark.  Ev.,  4th  Am.  ed.,  1217, 1218;  Peake 
Ev.,  6th  ed.,  818. 

4.  We  are  of  opinion  that  William  Wait  was  rightly  required 
to  produce  the  deed  under  which  he  made  claim,  and  that  it 
was  rightly  allowed  to  be  read  in  evidence  without  calling  the 
attesting  witness:  See  Jackson  v.  Allen,  8  Stark.  74;  Fearce  v. 
Hooper,  8  Taunt.  60;  Doe  ex  dent.  Tyndale  v.  Hemming,  9  Dow. 
&  Ey.  16;  Jackson  v.  Kingsley,  17  Johns.  168. 

Exceptions  overruled.  _^^ 

ESTOFFSL    GANKOT    OPKHATB    AOAIirST    MaRRTKH  WoMAH    10    Bin>  HBE 

Rkaltt,  because  she  is  incapable  of  making  contract  in  regard  thereto:  PeBs 
V.  Web^h,  129  HCass.  472,  citing  the  principal  case. 


Phillips  v.  Tudob. 

[10  Orat,  78.] 
DXXD    BT    TkR^AMT  IK  OoMMON    OV    "SlXTT-fOUB  A0D8«   BEDTG    PaBT  OV* 

Lot  held  by  the  grantor  in  common  with  another,  passes  no  tltla 
in  common;  nor  will  it  pass  any  title  in  severalty  anless  grantee  enters 
and  takes  possession  of  the  quantity  of  land  conveyed  by  the  deed*  and 
thns  makes  certain  the  part  which  he  claims  to  hold  in  sevsfalty. 

ToBT  for  breaking  and  entering  plaintiff's  oloae.    The  fact* 
are  stated  in  the  opinion. 
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W.  0.  EndicoU,  for  the  defendant 

O.  W.  PhiUipa  and  O.  P.  Lord,  for  the  pHinfiflV, 

Bj  Court,  BiasLOWy  J.  The  deed  of  Samuel  Tofts,  undei 
which  the  defendant  claimed  title  and  justified  the  act  of  tres- 
pass alleged  in  the  declaration,  cannot  be  oonstmed  to  conyey 
an  estate  in  common  and  undivided  with  the  other  owners  of  the 
Robert  Potter  lot.  There  is  nothing  to  indicate  that  the  grantor 
intended  to  convey  an  undivided  interest  in  the  whole  lot.  On 
the  contraiy,  it  does  not  purport  to  convey  the  whole  i  aterest  of 
the  grantor,  nor  an  undivided  interest  in  the  entire  tract,  it 
is  only  a  grant  of  sixty-four  rods,  parcel  of  a  larger  lot.  He 
owned  a  certain  portion  or  fraction  of  the  whole  lot.  This  ha 
does  not  grant,  but  he  conveys  sixty-four  rods,  and  describes  it 
as  part  of  a  lot,  in  the  whole  of  which  he  was  the  owner  of  an 
undivided  interest.  The  deed  does  not  come  within  that  class 
of  cases  where  the  owna*  of  an  entire  tract  conveys  a  certain 
part  of  the  whole.  In  such  cases  there  is  no  difficulty  in  constru- 
ing the  conveyance  as  a  grant  of  an  undivided  interest  in  the 
proportion  which  the  quantify  granted  bears  to  the  whole  paroeL 

What  was,  then,  the  effect  of  the  deed  ?  A  conveyance  in  sev- 
eralty of  sixty-four  rods  in  a  close  containing  a  larger  quantify 
and  owned  in  common  with  others,  without  boundaries  or  other 
means  to  designate  or  fix  the  location  of  the  land  intended  to 
be  granted,  if  valid  as  against  all  persons  except  other  owners 
in  common  of  the  whole  dose,  cannot  take  effect  until  the 
grantee  has  entered  and  taken  possession  of  the  quantify  of 
land  conveyed  by  the  deed,  and  thus  made  certain  tixe  part  of 
the  close  which  he  claims  to  hold  in  severalty  under  his  grant. 
Until  such  entry  and  possession,  it  is  wholly  uncertain  what  part 
of  the  dose  is  comprehended  within  the  grant,  and  the  deed 
cannot  take  effect  as  to  any  specific  part.  There  was  no  proof 
of  any  such  entry  in  the  present  case  upon  the  land  where  the 
trespass  wai^  committed.  The  defendant  had  no  title  to  enter 
as  a  tenant  in  common,  and  he  proved  no  entry  upon  any  por- 
tion of  the  land  to  hold  in  severalfy. 

Exceptions  overruled.         

CoimcTANCi  or  Undividxd  Izhsbsst  ih  Past  of  Co-rkvAHT^s  iMnanr 
in  realty  it  good,  and  it  entirely  different  from  a  oonveyanoe  of  part  of  the 
property  held  by  the  oo-tenante  without  any  words  to  indicate  the  paieing  of 
an  undivided  interest:  BcUtd  r.  Smith,  14  Gray,  497,  distinguishing  the  prin- 
eipal  ease.  In  BoggtM  v.  JllertdUht  16  W.  Va.  27,  citing  the  principal  case,  it 
la  held  that  a  oonveyaace  in  the  natore  of  the  latter  mentioned  passes  no  '  ~ 
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Hebbneb  t^  Eaglb  Lsbubanob  Go.  of  Ginoinnaxl 


[10  OfMAY,  131.] 

IvBUBSR  OF  Ship  undsb  Pouor  against  "Total  Loss  gnlt,**  even  if  * 
time  pdHo7,  may  recover  for  »  confltraotive  total  loo. 

HoiiOB  10  UmMmnmiBS  is  Sumomv  ABANDomcxirr  of  Ship  injured  hf 
pnibof  the  ece,  and  therefore  enzreyed  and  condemned,  on  the  west  ooaal 
of  the  United  Statoe  in  time  of  peaoe,  where  eiioh  notice  atatee  that  the 
aaeored  "  having  received  information  of  the  condemnation  of  the  ihip  at 
Hnmholdt,  CUifomia,  hereby  abandons  all  in  eaid  veeeel  insured,  and 
claims  as  for  a  total  loss.** 

Foucnr  fbok  Fobxion  Iitbubavcb  GoMPAirr,  Sionzd  bt  its  Horn  Fim* 
DXXff  ARD  SaHXBBTABT,  bat  uot  to  be  valid  tiUcoontonrigned  by  its  agent 
ia  MsBsaehn setts,  is  to  be  constmed  hj  Ham  MassauhnseUs  laws,  and 
therefore  one  tliizd  new  for  old  is  to  be  dedacted  in  estimating  a  con* 
stmctive  total  loss  nnder  such  policy. 

KmiPTioN  iir  PoLiOT  of  Insurance  that  iNSxrBBBS  shall  not  be  liable  for 
breaking  of  the  machinery  unless  occasioned  by  stranding  will  render  in- 
sorers  liable^  where  vessel  is  injured  first  by  perils  of  the  sea  and  after* 
wards  by  stnmding,  for  so  much  of  the  injury  only  as  theassnred  proves 
to  luwe  been  occssioned  by  the  stranding. 

Wbsbb  AjwKSflOB  nr  Cokfutino  Consteuotivs  Total  Loss  allowed  two 
months'  interest  on  funds  paid  for  repairs,  the  court  cannot  incresse  tliia 
assessment  without  evidence  to  overcome  the  sssessor'k  report. 

Aamm  on  uunmnoe  polioy.    The  opixiion  statee  ihe  lietaw 
G.  8.  BOlard,  for  the  plaintiff. 
F.  O.  Lorina,  for  the  defendants. 


By  Court,  Shaw,  0.  J.  Two  qnestionB  are  presented:  1. 
Whether  the  plaintiff  can  recover  for  a  constmctiYe  total  loss; 
and  2.  Whether  the  plaintiff  gave  a  seasonable  and  sufficient 
notice  of  abandonment. 

1.  The  first  question  is,  whether,  under  this  policy,  the  de- 
fendants are  liable  for  a  constmctiYe  total  loss  caused  by  the 
perils  insured  against  to  more  than  half  the  value  of  the  yesseL 

The  natural  and  grammatical  construction  of  the  language, 
**  liable  for  a  total  loss  only,'*  is  any  total  loss,  as  that  term  is 
known  and  understood  by  those  conversant  with  the  practice 
and  law  of  insurance.  The  distinction  between  an  actual  and 
oonstruetiYe  total  loss  is  well  known  and  understood;  and  if  the 
parties  intended  to  qualify  it,  and  limit  the  liabilify  to  either 
particular  species  of  total  loss,  we  think  they  would  so  haYS  ex* 
pressed  it.  But  there  is  nothing  in  the  polioy  to  indicate  that 
the  insurers  are  not  to  be  liable  for  a  constmctiYe  total  loss,  if 
perfected  as  snob  by  an  abandonment;  and  we  see  nothing  la 
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fhe  principles  of  the  law  of  insnxanoe  txom  wlikh  sndb  a  dia- 
tinotion  can  be  implied  against  the  letter  of  the  eoniaet. 

The  leading  authorily  relied  on  is  that  of  Murray  t.  Maieh»  6 
Mass.  466.    It  is  observable  that  that  was  an  insonnoe  on  Tea- 
sel, oaigo»  and  freight^  and  against  a  total  loss  oalj.    The  vessel 
remained  in  apede,  capable  of  being  repaired,  a  few  days'  sail 
from  the  United  States,  and  there  was  no  abandonment.    The 
case  was  azgned  and  consido^d  on  the  assumption  that  there 
was  no  abandonment;  bat  the  plaintiff  insisted  that,  npon  the 
facts  then  appearing,  there  was  a  total  loss  withomt  abandon- 
ment.    There  was  no  adjodication,  therefore,  upon  the  propoai- 
tion  that  in  an  insoranoe  on  vessel  against  total  loss  only,  proof 
of  a  constmctive  total  loss  will  not  sustain  the  action.    It  is  ad- 
mitted by  the  eminent  judge  who  gave  the  opinion,  Mr.  Justiee 
Sewall,  tiiat  no  precedent  like  it  had  been  cited;  but  his  reason- 
ing is  founded  upon  the  supposed  analogy  between  the  restriotioii 
in  this  policy,  and  the  cases  of  exceptions  and  waimnties  sgainst 
particular  averages  and  partial  losses  on  certain  goods,  as  illus- 
trated by  reference  to  the  case  of  perishable  articles  emfasMed 
in  the  common  memorandum,  being  excepted  from  liabilily  for 
losses  on  account  of  sea  damage.    These  exceptions  are  mani- 
festly founded  on  the  impossibility  or  extreme  difficulty  of  dis- 
tinguishing, in  the  memorandum  articles,  damage  arising  from 
sea  perils,  and  that  arising  from  the  natural  tendency  of  the 
articles  themselves  to  natural  decay  or  deterioration.    All  the. 
eases  cited  are  those  of  perishable  goods,  whence  he  draws  the* 
conclusion  that  in  cases  arising  under  exceptions  of  particular 
average,  or  warranty  against  partial  losses,  the  insurer  is  liable 
only  for  a  total  loss,  where  the  subject-matter  of  the  insurance  is 
absolutely  destroyed.    The  opinion  is  there  expressed  that  where 
the  policy  is  limited,  as  in  that  case,  to  be  upon  the  risk  of  a 
total  loss  only,  the  same  principles  must  govern  the  decision* 
The  reasoning  upon  the  evidence  there  goes  to  show  that  the 
vessel  remained  in  Bpecie,  was  capable  of  being  repaired,  and, 
according  to  one   statement,  might  have   been  repaired  for 
less  than  half  her  value,  as  expressed  in  the  policy,  and  the  court 
decide  that  the  evidence  did  not  prove  an  actual  total  loss. 
There  was  also  a  sufficient  reason  for  setting  aside  the  verdict  of 
the  jury  and  ordering  a  new  trial,  that  in  finding  for  the  plain- 
tiff for  a  total  loss  th^  had  not  deducted  the  salvage  hdd  by 
theplaintiffL 

This  case  was  no  doubt  decided  right,  because  the  assured 
had  not  complied  with  the  indisimnflable  condition  of  fixing  a 
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constmotiTe  total  loss,  where  the  loss  was  not  absolutely  total 
in  its  natnrey  bj  a  seasonable  abandonment.  This  case  was 
cited  in  the  case  of  Buchanan  v.  Ocean  Ins.  C0.9  6  Cow.  831;  bat 
that  was  a  case  where  the  court  had  first  decided  that  the  plain- 
tiff had  no  insurable  interest,  and  where  of  course  nothing  woold 
have  passed  to  the  underwriter  by  an  abandonment.  And  the 
point  was  not  necessary  to  the  decision  of  the  case  then  before 
the  court. 

The  distinction  between  damage  to  goods  to  more  than  half 
their  value,  and  damage  to  a  vessel  to  more  than  half  her  value, 
as  giving  a  right  to  abandon,  and  laying  the  foundation  for 
a  constructive  total  loss,  is  well  illustrated  by  the  case  of 
Marcardier  v.  Chesapeake  Ins.  Co.^  8  Cranch,  89.  There  it  was 
held  that  where  a  constructive  total  loss  is  sought  to  be  main- 
tained, upon  the  ground  of  deterioration  of  the  cargo,  by  some 
of  the  perils  insured  against,  to  more  than  half  its  value,  all  de- 
teriorations of  memorandum  articles  are  to  be  excluded  from  the 
estimate  of  damages;  and  that  in  order  to  establish  sucha  con- 
structive total  loss,  damage  from  the  perils  insured  against  must 
be  found  to  have  been  sustained  by  the  residue  of  the  cargo,  as 
if  the  whole  of  the  memorandum  articles  were  sound,  to  warrant 
an  abandonment.  This  construction  is  obviously  necessaiy  to 
carry  out  the  rule  that  the  insurers  are  to  be  exempted  from 
all  losses  on  memorandum  articles,  unless  of  a  general  nature 
specified,  as  by  capture  or  stranding;  and  is  plainly  founded  on 
the  impracticability  of  proving  whether  the  damage  found  in 
these  perishable  goods  be  attributable  to  perils  of  the  sea,  or 
to  internal  causes. 

But  we  think  this  case  establishes  the  principle  that  damage 
to  more  than  half  the  value  by  sea  perils  to  goods  not  in  the 
memorandum,  and  a  forHori  damage  to  a  ship  by  perils  of  the 
sea  to  a  like  amount,  does  amount  to  a  constructive  total  loss,  and 
at  the  election  of  the  assured,  by  a  regular  abandonment,  be- 
comes a  legal  total  loss.  That  the  distinction  is  limited  to 
memorandum  articles  seems  to  be  recognized  in  M)rean  v.  DhUed 
States  Ins.  Co.,  1  Wheat.  219,  and  the  oases  there  dted  and 
referred  to. 

There  seems  to  be  no  reason  in  the  nature  of  the  oontraot,  or 
of  the  business  to  which  it  refers,  why  the  liability  of  the  insur- 
ers should  not  extend  as  well  to  a  constructive  as  to  an  actual 
total  loss.  It  is  true  that  no  voyage  is  lost  or  defeated  because 
no  voyage  was  in  contemplation,  it  being  a  policy  on  time;  but 
by  the  perils  insured  against  all  further  navigation  of  the  vessel 
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was  defeated  and  put  an  end  to;  the  whole  pnzpoee  of  the  enter- 
prise, that  of  employing  the  vessel  in  profitable  navigation  dar- 
ing the  year,  was  d^eated.  The  court  are  therefore  of  opinion 
that  under  this  policy  the  defendants  were  liable  for  a  construc- 
tive total  loss  by  the  perils  insured  against,  if  followed  by  a  l^gal 
abandonment. 

2.  The  next  question  turns  upon  the  form,  legal  effect,  and 
mffidenoy  of  the  notice  of  abandonment. 

It  appears  by  the  evidence  that  the  vessel  was  damaged  by  the 
violence  of  the  sea  and  stress  of  weather,  and  was  at  a  small 
£iOTt  on  the  western  coast  of  America,  and  the  evidence  tended 
to  show  that  if  she  could  be  repaired  there,  the  expenses  of  such 
repairs,  after  making  the  customary  and  stipulated  deductions, 
would  amount  to  more  than  half  her  value  as  expressed  in  the 
policy.  Damage  of  a  vessel  to  more  than  half  her  value,  as  a 
ground  of  abandonment  and  constructive  total  loss,  seems  now 
to  be  settled  as  the  rule  of  American  law,  conformably  to  that  of 
some  of  the  maritime  states  of  Europe,  contrary  to  the  English 
rule,  which  requires  proof  of  damage  to  such  an  extent  that  the 
repairs  of  the  vessel  in  the  place  where  it  is  would  be  equal  in 
amount  to  the  value  of  the  vessel  when  repaired:  Marcardier  v. 
Chesapeake  Ina.  Co.,  8  Cranch,  89.  The  master  called  a  survey, 
and,  in  compliance  with  the  report  of  the  surveyors,  sold  the 
steamer  at  auction  at  Humboldt  bay.  These  things  occurred 
early  in  November,  1861;  and  on  the  sixth  of  February  follow- 
ing notice  of  abandonment  was  given  by  letter  by  the  plaintiff 
to  the  agent  of  the  defendants,  residing  in  Boston.  In  decid- 
ing on  the  character  of  this  notice,  we  are  to  consider  the  rela- 
tive situation  of  the  parties,  what  they  respectively  knew  and 
understood,  and  what  was  the  subject-matter  of  the  communi- 
cation. 

The  Chesapeake  was  a  steamer  owned  1^  the  plaintiff,  insured 
by  the  defendants  about  six  months  before,  for  no  voyage  to  be 
made  from  one  port  or  another  to  carry  any  particular  cargo, 
but  for  the  term  of  one  year,  at  all  ports  and  places,  with  the 
general  purpose  to  trade  on  the  west  coast  of  America,  insured 
against  total  loss  only.  The  vessel  was  ata  great  distance  from 
her  home  port  by  sea,  but  the  communication  by  letter,  by  way 
of  the  isthmus  of  Panama,  was  between  one  and  two  months. 

The  notice  and  offer  of  abandonment  is  certainly  brief,  and 
in  a  form  not  to  be  recommended;  still  the  question  is,  whether 
it  is  sufficient.  The  difficulty  lies  in  the  ambiguity  of  the  word 
**  condemnation,''  as  a  cause  of  loss,  accompanied  by  a  demand 
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for  a  total  loaa.  The  tenn,  in  its  application  to  the  sabjeot-mat- 
ter,  may  import  a  hostile  capture,  and  condemnation  oonseqiient 
thereon,  but  it  may  also  mean  that  the  vessel  has  been  con- 
demned as  innavigable,  as  incapable  of  keeping  the  sea,  on  ao- 
eonnt  of  damage,  and  so  declared  by  persons  of  competent 
authority.  In  several  insurance  cases  referred  to  in  the  course 
of  this  discussion  for  other  purposes,  we  have  seen  the  phrase, 
after  describing  the  shattered  condition  of  a  vessel,  '*  she  was 
condemned  to  be  sold/'  We  are  then  brought  to  the  question 
how  it  was  used  in  the  present  case,  what  did  the  writer  mean 
in  using  it,  and  how  was  it  understood  by  the  agents  and  officers 
of  the  company. 

It  was  a  time  of  profound  peace;  the  place  was  Humbolt  bay, 
on  the  west  coast,  described  as  in  California,  and  of  course 
within  the  limits  and  jurisdiction  of  the  United  States.  The 
idea  of  capture  and  judicial  condemnation  as  prize  could  hardly 
have  arisen  in  the  mind  of  the  agent  to  whom  this  notice  was 
addressed;  and  it  is  quite  manifest  that  it  was  not  so  used  by 
the  writer.  Under  the  circumstances,  therefore,  it  must  have 
been  naturally  understood  that  the  vessel  had  been  condemned 
as  unfit  for  further  purposes  of  navigation,  according  to  the 
actual  state  of  facts.  Besides,  it  was  not  a  positive  assertion  of 
the  fact,  but  only  *'  information,"  of  course  by  letter;  and  if  the 
company  were  actually  in  doubt,  or  desired  fuller  intelligence 
on  the  subject,  it  was  only  to  ask  for  the  letter,  or  other  source 
of  the  information.  It  did  not,  and  had  no  tendency  to,  mis- 
lead the  company  by  stating  one  cause  of  loss,  and  afterwards 
attempting  to  recover  by  proof  of  loss  from  a  different  cause. 

It  was  an  explicit  transfer  and  relinquishment  of  all  the  as- 
sured's  right  and  interest  in  the  vessel,  in  the  proceeds  if  right- 
fully sold,  and  in  any  and  all  salvage  which  had  been  or  could 
be  obtained.  In  this  respect,  it  differs  essentially  from  the  case 
of  Fierce  v.  Ocean  Ins.  Co.,  18  Pick.  83  [29  Am.  Dec.  667],  in 
which  the  abandonment  was  held  insufficient,  because  it  was  a 
mere  notice  to  the  company  of  the  state  of  the  vessel,  and  did 
not  by  any  of  its  terms  relinquish,  transfer,  and  abandon  claims 
for  the  proceeds  of  the  vessel  from  the  time  of  the  loss,  or  other 
claims  for  salvage.  The  remarks  made  in  giving  the  opinion  in 
that  case  are  made  in  reference  to  the  subject-matter  and  cir- 
cumstances of  the  case. 

A  subsequent  case,  more  analogous  to  the  present,  came  be- 
fore this  court,  and  the  question  of  the  suffidenoy  of  the  notioe 
of  abandonment  was  fully  considered :  Macy  v.  Whaling  Ins*  Oo.  • 
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t)  Mel  864.  The  insmance  was  upon  cargo,  bat  the  notice  of 
abandonment  was  only  that  the  ship  was  lost.  But  the  oonrt 
held  ihaty  under  the  circumstances,  being  a  whaling  ship,  the 
loss  of  the  cargo  might  well  have  been  understood  from  the  loss 
of  the  ship;  and  the  plaintiffs  having  in  form  abandoned  their 
interest  in  the  cargo  insured  by  the  defendants,  the  abandon- 
ment was  not  rendersd  iniralid  by  the  informality  in  the  notice. 
And  in  another  clause  the  court  say,  where  the  insured  makes 
his  abandonment  and  claims  for  a  total  loss,  under  the  policy, 
without  stating  the  cause  of  loss,  but  refers  to  the  intelligence 
he  has  reoeiTed,  the  abandonment  will  not  be  defective,  because 
the  underwriter  can  call  for  the  information  on  which  it  is 
grounded. 

No  form  of  abandonment  is  established  either  by  law  or  the 
usage  of  this  branch  of  business.  Any  form,  therefore,  which 
giyes  the  underwriters  information  of  tiie  nature  of  the  loss  by 
one  of  the  perils  insured  against,  and  of  the  readiness  of  the 
assured  to  abandon  all  rights,  interests,  and  claims  to  the  sub- 
ject of  the  insurance,  and  the  avails  and  proceeds  thereof,  is 
sufficient.  In  the  present  case,  the  assured,  in  their  notice  and 
QflEsr  of  abandonment,  by  referring  to  their  information  of  a  fact 
which  might  have  been  caused  by  one  of  the  perils  insured 
against,  and  which  the  assured  claimed  was  in  fact  so,  by  an 
explicit  relinquishment  of  all  rights  to  the  vessel  and  the  pro- 
ceeds thereof,  and  all  salvage,  and  by  demand  for  a  total  loss, 
gave  the  defendants  notice,  or  the  means  of  knowing  the  nature 
and  particulars  of  the  loss  as  it  actually  existed;  and  as  the  com- 
pany signified  no  desire  to  be  put  into  possession  of  the  infer  ma> 
tion,  the  court  are  of  opinion  that  the  notice  was  sufficient. 

Case  referred  to  an  assessor. 

BioxLow,  J.  1.  The  contract  of  insurance  was  finally  executed 
and  delivered  in  this  state.  It  was  therefore  a  oonizact  made 
here,  and  the  law  of  this  state  is  to  govern  its  construction  and 
inteipretation  without  any  reference  to  the  domicile  of  the  cor- 
poration liable  upon  it:  Kennebec  Co.  v.  Augusta  Ins.  and  Bank' 
ing  Co.  9  6  Gray,  208.  By  the  well-settled  rule  of  law  in  this 
commonwealth,  applicable  to  policies  of  insurance,  where  an 
injury  is  sustained  by  a  vessel,  the  loss  is  not  total  unless  the 
expense  of  repairs  exceed  fif  1y  per  cent  of  the  valuation  in  the 
policy,  after  the  deduction  of  one  third  new  for  old:  Dehlois  v. 
Ocean  Ins.  Co.,  16  Pick.  814  [28  Am.  Deo.  245].  On  this  point 
the  report  of  the  assessor  is  confirmed. 

S.  The  sum  allowed  by  the  assessor  for  injury  to  the  maebin* 
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617  is  quite  as  laxge  as  the  proof  before  him  would  wananL 
The  burden  ma  on  the  plaintiff  to  establish  the  amoont  of  his 
loss;  and  if  two  perils  operated  to  cause  an  injury  to  the  vessel, 
for  one  of  which  the  insurers  were  liable,  and  from  the  other 
of  which  they  are  exempt,  it  was  for  the  plaintiff  to  show  defi* 
nitely  the  amount  of  loss  sustained  by  the  peril  insured  against. 

8.  There  are  no  facts  in  the  assessor's  report  from  which  we 
ean  infer  that  any  greater  amount  should  have  been  allowed  for 
interest  on  the  sum  raised  to  repair  the  vessel:  Orrok  y,  Gcmr 
numwealih  Ins.  Co.,  21  Pick.  469  [82  Am.  Dec.  271].  As  the  pre- 
sumption is  in  favor  of  his  finding,  in  the  absence  of  counter- 
vailing proof,  his  report  on  this  point  must  stand. 

The  result  is,  that  the  plaintiff's  exceptions  to  the  assessor's 
report  are  overruled,  and  he  fails  to  show  a  constructive  total 
loss,  and  cannot  recover  in  this  action. 

Judgment  for  the  defendants. 


Vauditt  or  Abahdoviixnt  Dipbvds  ov  Cxbouiiseaiiois  imdsr  wliioh  il 
WM  made.  It  mast  be  for  a  loei  ariaiiig  from  one  of  the  caoaea  insared  agiUnal 
to  be  of  effect:  Tkwkig  y.  WaMngUm  Jn$.  Co.^  10  Allen,  451,  452,  dtlng  the 
principal  caae. 

IkBUBID   OAH  OITLT  BSOOVXB  fOB  LO68  IBOM  GaUSSS   LfSUBXD  AOADnT, 

where  the  loes  is  in  part  from  several  causes:  Itmmrance  (h.  y.  TnauporitMom 
<7a.,  12  WalL  201,  citing  the  principal  case. 

Uhdxr  Ihsubangs  AOAnm  Total  Loes  ovlt,  Iksubed  mat  Bboovbb 
for  constmotive  total  loss:  C/reene  v,  Paei/Se  Jiyiual  /m.  Oou,  9  Allen,  233; 
Pierce  y.  Columbian  Ins,  Co.,  14  Id.  322;  Snow  y.  Union  Ins.  Co.,  119  Mass. 
see,  all  citing  the  principal  case. 

Insttbancs  Pouct  Rbquibino  Siqnatdbb  bt  Local  Assnt  becomes  a 
contract  only  when  so  signed,  and  is  therefore  goyemed  by  the  law  of  the 
place  where  so  signed:  Tkwing  y.  OretU  WuUm  /«•.  Gx,  111  Mass.  109; 
Todd  y.  SiaU  Int.  Co.,  11  Phila.  357»  both  citing  the  principal  case. 

BuBDEN  or  Fnoor  or  Loss  is  ov  Ivsubbd:  Cor^  v.  BopkUm  Int.  Gs., 
107  Mass.  147;  Bi^riand  y.  MereamUe  Jn$.  Co.,  47  K.  Y.  Snper.  Ct  447, 
both  citing  principal  case. 

Absxssob's  Bbpobt  to  Goubt  d  Obhxbalt  Oonolubivb,  and  has  effect  of 
verdict,  and  in  the  abeence  of  farther  eyidence  or  dear  enwy  will  not  be  set 
aside:  Paddock  y.  CmmouwmUk  Ins.  Co.,  104  Mass.  581,  684,  dtiag  the 
principal 
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SmXH    v.   FaiLBSIOK. 

CIO  Obat.  353.] 

PBanDmoQiT  of  Pbomzssoby  Note  at  Fulom  or  Datb  is  taffioient,  ia  tht 
abaenoe  of  prool  that  the  holder  at  its  maturity  knew  that  the  maker  n» 
gide^  ekewhere. 

Aoncni  on  piomisaoiy  note.    The  opinion  etates  the  fMte. 
B.  Dean,  for  the  defendant. 
T.  J^.  Nutier,  for  the  plaintifEa. 

By  Oonrt.  MxaaoK,  J.  This  is  an  action  brought  by  indorsem 
against  a  prior  indorser  to  recoTor  the  contents  of  a  promissory 
note.  At  its  maturity  the  holder  pkoed  it  in  the  hands  of  a 
notaiy  public,  who  by  his  direction  went  with  it  to  the  place  of 
business  which  the  maker  formerly  occupied  in  the  city  of  Bos- 
ton, and  there  made  inquiry  for  him,  in  order,  if  he  were  found, 
to  present  it  to  him  for  payment.  He  was  not  found,  and  no 
demand  of  payment  was  made.  The  defendant  insists  that  he  is 
not  liable  as  indorser,  and  that  this  action  cannot  be  maintained. 

The  note  is  dated  and  was  made  at  Boston,  where  the  maker 
then  was  on  a  visit  for  a  temporaiy  purpose  only.  He  then  and 
has  erer  since  resided  at  Port  LaTacca,  in  the  state  of  Texas, 
where  he  had  his  only  place  of  business.  At  the  trial,  no  eri- 
dence  was  produced  to  show  whether  the  plaintiff,  or  any  of  the 
subsequent  holders  of  the  note,  knew  that  the  maker's  residence 
and  place  of  business  were  in  Boston,  or  elsewhere;  there  was  no 
evidence  whatever  upon  that  question. 

The  indorser  of  a  note  is  certainly  never  chargeable  with  its 
payment  if  there  has  been  neither  a  demand  of  payment  made  on 
the  maker,  nor  due  diligence  used  to  find  him  for  the  purpose 
of  presenting  it  to  him  for  payment.  The  inquiry  then  is, 
whether;  under  ^^  particular  circumstances  of  this  case,  due 
diligence  is  shown  to  have  been  used  to  find  the  maker,  so  that 
the  note  could  be  presented  to  him  and  its  payment  demanded. 
"What  was  it  the  duty  of  the  holder  to  do?  It  is  laid  down  by 
Chancellor  Kent,  as  a  general  rule,  that  **  if  there  be  no  other 
evidence  of  the  maker's  residence  than  the  date  of  the  pax>er,  the 
holder  must  make  inquiry  at  the  place  of  the  date;"  and  he 
adds  that  *'  the  presumption  is,  that  the  maker  resides  where 
the  note  is  dated,  and  that  he  contemplated  payment  at  that 
place:"  8  Kent's  Com.,  6th  ed.,  96;  Story  on  Notes,  sec.  286; 
WkUe  V.  WOkinam,  10  La.  Ann.  8M. 

Assnming  this  to  be  the  rule,  there  is  no  doubt  that  due  diU* 
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genoe  wu  used  by  the  holder.  He  was  not  required  to  eanyor 
to  send  his  note  to  Port  Layaoca  for  piesentment;  hot  only  to 
make  all  proper  inqniries  at  the  place  where  it  bore  date  to  find 
the  maker.  Those  inqniries  were  made  with  sufficient  fuUncsB 
and  carefolness  at  Boston.  It  is  not  pretended  that  anything^ 
was  omitted,  which,  if  done,  would  have  been  of  the  least  util- 
ily  in  collecting  the  note,  or  protecting  the  rights  of  the  in* 
dorser.  Any  farther  inquiiy  beyond  that  which  was  made  by 
the  notazy  would  necessarily  have  been  wholly  f  mitless. 

If  the  place  of  the  maker's  residence  had  been  known  by  the 
holder  at  the  matoxily  of  the  note,  it  might  perhaps  have  been 
incumbent  on  him  to  have  forwarded  it  to  Port  Lavacca  for 
presentment,  or  to  have  used  all  due  diligence  to  have  done  so. 
That  would  be  in  conformity  to  the  decision  of  the  court  in  the 
case  of  Taylor  y.  Snyder,  8  Denio,  145  [45  Am.  Dec.  457],  which 
is  relied  on  by  the  defendant.  In  that  case  it  appeared  that  the 
plaintiff  well  knew  the  maker's  place  of  residence,  which  was 
out  of  the  state  where  the  note  was  made  and  dated;  and  it  was 
held  that  under  such  circumstances  the  indorser  was  discharged^ 
because  there  was  no  demand  of  payment  on  the  maker,  and  no 
inquiries  or  efforts  were  made  to  find  him,  except  at  the  place 
where  it  bore  date,  in  order  to  present  the  note  to  him  for  pay- 
ment. 

This  fact  of  knowledge  of  the  place  of  the  indorser's  resi- 
dence distinguishes  the  present  from  the  case  of  Taylor  t.  Sm^ 
der,  supra,  and  leaves  it  to  be  determined  upon  the  general 
rule  laid  down  by  Chancellor  Kent.  The  defendant  insists  thai 
the  plaintiffs  ought  to  have  been  required,  if  they  would  avail 
themselves  of  that  rule,  to  show  afibnnatively  that  both  they 
and  all  the  subsequent  holders  of  the  note  were  ignorant  of  the 
fact  that  the  maker  of  the  note  had  no  residence  or  place  of  busi- 
ness in  the  city  of  Boston.  This  is  not  so.  The  presumption 
is,  as  has  been  before  stated,  in  the  absence  of  all  other  evi- 
dence upon  the  subject,  that  the  residence  of  the  promisor  is  at 
the  place  where  the  paper  to  which  he  subscribes  his  name  is 
dated.  Either  party  may  controvert  this  presumption  and  ove^ 
come  it  by  proofs  introduced.  But  no  evidence  to  the  oontiary 
having  been  laid  before  the  court,  this  presumption  is  to  stand; 
and  the  defendant's  exceptions  must  be  overruled. 


Bbxakd  or  Payment  or  Non,  whbrs  must  be  Madb:  See  Taylor  v. 
Snyder,  45  Am.  Deo.  457,  and  cases  in  note  467.  Where  the  residenoe  Is  nol 
known,  end  no  place  of  payment  named,  no  actual  demand  is 
Btmk^OrUamar.Wkittemore,  12  Qmy,  472.  dting  the  prindnal 
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Gatzeb  v.  Taylob. 

[10  OSAT,  374.] 

b  AonoH  vr  Sievabt  against  Master  iob  Imjukibs  Sustaihsd  vs 
ExTUMOOV  or  SrxAM-BoniBB,  where  the  atatote  required  a  funble  nfe^- 
ping  OD  tiie  boiler,  and  it  was  proved  that  there  was  no  each  plug  on  do* 
fcBdant's  boiler,  plaintiff  was  entitled  to  reoover;  and  in  saoh  caM  tbeos 
was  no  enor  in  ezdading  evidence  of  a  ooatom  among  engineen  not  to 
snoh  a  ping,  or  in  refusing  to  instmot  the  jnzy  that  the  defendant 
not  liable  if  he  need  all  the  appliances  ordinarily  used  on  boilers  foi 
aslefy,  bnt  did  not  nae  each  ping. 

Ceddiabt  Gaui  in  Pabtioulab  Gabb  Dbpbhds  on  the  charaeter  and  risks 
and  ezposoxes  of  the  bosineaB  in  which  it  is  to  be  exetdsed,  and  the  de- 
gree required  is  higher  where  life  or  limb  is  endangered^  or  a  larger 
amonnt  of  properly  is  inyolTod,  thsn  in  other  cases. 

IIaskbb  u  Liablb  to  Sbbtabt  tob  Ixjubob  Caubbd  bt  Kbouobkob  09 
Ihoompbtknt  Fbllow-bbbtabt  who  was  knowingly  or  negligently  em- 
ployed by  the  msster. 

ICastbb  is  Liablb  to  Sbbtabt  tob  Ikjubibb  Rbsuuhko  bbom  DEiBor  nr 
MACHorBBT,  altboogh  a  feUow-servant's  negligence  oontribntes  to  the 
injnzy. 

ToBT  by  plamtiffy  a  servant  of  defendant,  for  injtixies  caused 
hy  explosion  of  a  steam-boiler  used  by  defendant  in  his  business, 
The  opinion  states  the  facts. 

O,  Browne^  for  the  defendant. 
O,  O.  Thomas,  for  the  plaintilll 

Bj  Court,  Tbomas,  J.  1.  The  defendant  excepts  to  the  ad- 
mission of  evidence  that  his  boUer  was  not  provided  vnth  the 
fusible  plug  prescribed  to  be  used  by  the  statutes  of  1860, 
chapter  277,  and  1862,  chapter  247,  and  the  instructions  of  the 
court  as  to  the  use  of  such  evidence  when  admitted.  The  obvi- 
ous, and  we  think  condusiTe,  answer  to  this  exception  is  that 
the  evidence  was  admitted  without  objection  and  without  any 
qualification  or  limitation,  and  when  thus  admitted,  it  was  com- 
petent evidence  upon  the  question  of  the  defendant's  liability 
arising  under  the  statute  or  at  common  law.  The  evidence 
being  thus  admitted,  if  the  objection  had  been  taken  that  the 
declaration  was  imperfect,  an  amendment  would  have  been 
allowed,  almost  as  a  matter  of  course.  But  the  objection  was 
not  taken,  the  exception  was  not  made,  and  the  point  is  not 
open. 

2.  The  defendant  sought  to  break  the  force  of  the  testimony, 
and  offered  to  show  that  it  was  not  the  custom  among  persons 
unng  such  boilers  as  his  to  have  and  use  such  fusible  plugs. 
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The  court  rightly  held  that  a  oostom  not  to  observe  the  law 
oould  not  be  shown. 

3.  The  exception  to  the  instructions  of  the  presiding  judge 
as  to  what  was  meant  by  ordinary  care  cannot  be  sustained. 
The  instructions  were  good  sense  and  good  law,  well  expressed. 
What  is  ordinary  care  cannot  be  determined  abstractly.  It  has 
relation  to  and  must  be  measured  by  the  work  or  thing  done, 
and  the  instrumentalities  used,  and  their  capacity  for  evil  as 
well  as  good.  What  would  be  ordinary  care  in  one  case  may 
be  gross  negligence  in  another.  We  look  to  the  work,  its  diffi- 
ctdties,  dangers,  and  responsibilities,  and  then  say.  What  woidd 
and  should  a  reasonable  and  prudent  man  do  in  such  an 
exigency?  The  word  ^'ordinary"  has  a  popular  sense,  which 
would  greatly  relax  the  rigor  of  the  rule.  The  law  means  by 
<<  ordinary  care  "  the  care  reasonable  and  prudent  men  use  un« 
der  like  circumstances. 

4.  The  next  ground  of  exception  upon  which  the  defendant 
relies  is  the  refusal  of  the  presiding  judge  to  instruct  the  jury 
that  if  the  accident  would  not  have  happened  without  negli- 
gence on  the  part  of  the  engineer  the  defendant  was  not  liable. 
We  think  such  instruction  could  not  have  been  given.  The  de- 
fault of  the  defendant  might  have  been  not  only  in  having  a 
boiler  imperfectly  constructed  and  guarded,  but  an  incompetent 
and  habitually  careless  and  negligent  engineer.  It  is  now  well- 
settled  law  that  one  entering  into  the  service  of  another  takes 
upon  himself  the  ordinary  risks  of  the  employment  in  which  he 
engages,  including  the  negligent  acts  of  his  fellow-workmen  in 
the  course  of  the  employment:  Ihrwell  v.  Boston  d  Worcester 
B.  B.,4L  Met.  49  [38  Am.  Dec.  339];  King  v.  Boston  d  Worcester 
B.B.,d  Gush.  112;  OiUshannon  v.  Stony  Brook  E.  B.,  10  Id. 
228.  It  has  not  been  settled  that  the  master  is  not  liable  for  an 
injury  which  results  from  the  employment  of  an  incompetent 
servant,  or  use  of  a  defective  instrument  If  the  defendant 
employed  a  competent  engineer,  and  used  a  boiler  properly  con- 
structed and  guarded,  he  would  not  be  liable  for  injuries  result- 
ing from  an  act  of  carelessness  or  negligence  of  such  engineer. 
But  we  are  not  prepared  to  say  that  if  one  uses  a  dangerous 
instrumentality  without  the  safeguards  which  science  and  ex- 
perience suggest,  or  the  positive  rules  of  law  require,  he  is  not 
to  be  responsible  for  an  injury  resulting  from  such  use,  because 
the  negligence  of  one  of  his  servants  may  have  contributed  to 
the  result,  or  because  a  possible  vigilance  of  the  servant  might 
have  prevented  the  injury.    The  very  object  and  purpose  of  a 
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Baf  egnard  like  the  f  tudble  ping  are  protection  against  the  ooca- 
sional  careleesnees  and  negligence  of  the  engineer.  It  is  in- 
tended to  be  in  some  degree  a  snbstitnte  for  bis  Tigilance— to 
keep  watcb  if  be  nods.  To  say  tbat  the  master  sbonld  not  be 
responsible  for  an  injoiy  wbidi  wonld  not  bave  happened  bad 
a  safeguard  required  by  law  been  used,  because  the  engineer 
was  negligent,  would  be  to  say,  in  substance  and  effect,  that  he 
should  not  be  liable,  at  all  for  an  injury  resulting  from  the  fail- 
ure to  use  it. 

The  case  of  Hayes  y.  Western  BaUroad  Co.,Z  Oush.  270,  relied 
upon  by  the  defendant,  proceeds  upon  the  ground  that  the 
injury  was  caused  by  the  negligence  of  the  workman,  his  failure 
to  be  in  his  place  and  discharge  his  duty,  and  that  the  train 
being  short  of  hands  was  wholly  inmiaterial.  Otherwise  it 
would  be  difficult  to  sustain  it:  See  language  of  the  court,  p. 
274. 

The  instructions  of  the  presiding  judge  upon  the  liabilily  of 
the  master  as  affected  by  the  relation  of  the  defendant  as  fellow- 
servant  of  the  engineer,  are  not,  in  our  judgment,  liable  to  just 
exception.  The  counsel  for  the  defendimt  asks  of  us  a  liberal 
application  of  the  principle  by  which  the  servant  is  presumed 
to  assume  the  risks  of  the  business,  and  among  others  the  neg- 
ligence of  his  fellow-servants  for  the  protection  of  the  master. 
The  principle  should  not  be  so  extended  as  to  impair  in  the 
least  degree  the  obligation  resting  upon  the  master  in  the  prose- 
cation  of  a  business  involving  unusual  risk  of  health,  or  life, 
or  limb,  to  employ  well-guarded  instruments  and  competent 

agents. 
Exceptions  overruled.  ^__^ 

0RDI5ABT  Cabb,  What  CowBTiTiJTJBH  Seo  FitfT  T.  Qamoxm^  60  Am.  Deo. 
663,  and  cases  coUeoted  in  note  672. 

Masteb  18  BoiTND  TO  ExxBOiss  DuB  AVD  Obddvabt  Cabb  towud  his 
servant:  Hitt  v.  QutA^  65  Ind.  49;  and  8L  LouU  ^  8.  B.  R.  R,  Co.  v.  VaU^ 
rttts,  66  Id.  618,  citing  the  principal  case;  the  care  he  is  bonnd  to  exercise 
being  each  as  he  woold  nse  in  his  own  business  if  he  be  a  prndent  b-jniness 
nan:  J/aynord  v.  Buek^  100  Mass.  47.  The  master  must  provide  siiitabU 
maohinery  and  implements  to  oondnot  the  business,  and  most  keep  them  in 
fepair:  Murray  v.  8.  C.  R.  R.  Co.,  36  Am.  Dea  268,  and  note  283;  Noffea  v. 
Smith,  65  Id.  222,  and  cases  in  note;  and  see  Lake  Share  A  M.  8.  Co.  v.  Me- 
OomUck,  74  Ind.  447;  Boyee  v.  FUtpcUrick,  80  Id.  529;  S/ww  ▼.  HouBcUonie 
R.  R.  Co.,  8  Allen,  446;  Walu  r.  Peet  Valve  Co.,  110  Mass.  25;  Morm  v. 
Qlendtm  Co.,  125  Id.  286;  Hoidm  v.  FUehburg  Co.,  129  Id.  276,  aU  citing  tba 
principal  case;  he  is  also  bound  to  furnish  a  suitable  place  to  work  mi 
Coombe  V.  Hew  Bedford  Cordage  Co.,  102  Id.  684,  citing  the  principal 
If  Ihe  master  is  negligent  and  the  servant  is  injured,  he  is  liable,  and  the 
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trilmtaiy  n^g^Ugaioo  of  *  feUow-Mrvant  will  not  exoow  Unu  McMaktmrm 
ffetmimgf  I  MoGr.  510,  eiting  the  principal  cMe. 

LiABiLiTT  ov  MAaxEB  fOE  Ikjubt  CAimBD  BT  NxaxJOivcnB  or  Ivocxms* 
mr  FiLLOW-aBcrAiiT:  See  iirowii  t.  JiaxweSp  41  Am.  Deo.  771»  and  note 
778b  Tbe  maiter  Ui  bound  to  aeleot  competent  feUofr-aommta:  OUmam  t. 
AiCem  A.  iZL  Ok,  10  Allelic  238;  a  a,  18  Id.  i46b  ettmg  the  prindipa 


DuBiiAP  t;.  Babhelbtt. 

lflUi7ia4>B  B4mBrn  Rahaklb  Qnsva^aDdbafleaiuiolbenfaaedca 
anch  a  obaige  beoaoM  then  la  daoger  of  death  ol  the  anaolted  paBMB  in 
conaeqaenoe  d  the  aanolt. 

Habias  ooBnm  to  admit  •  pcifloiMr  chaiged  with  Mnnli  and 
batteiy  to  buL 

tT.  H.  Bradley  f  tor  the  petitioner. 

0.  TF.  Oooleyf  for  the  commonwealth. 

Bj  OouBT.  ThiB  partj  not  being  held  for  a  oapitil  cttBomp 
not  it  appearing  that  he  eyer  will  be,  it  is  a  oaae  for  beiL  The 
fact  that  there  is  danger  that  the  act  may  zesolt  in  a  homidde  is 
to  be  oonsidered  bj  the  oourt  in  fixing  tiie  amoontof  bail.  But 
not  having,  as  yet  appears,  committed  an  oflEBoae  whidh  is  not 
bailable,  he  is  entitled  to  bail. 

Prisoner  admitted  to  bail. 


J 


OASES 


SUPEEME  COURT 


V  oi 


MIOHIGAN. 


Alt>f,rman  V.  Pbofiol 

[4  MlOMIOAW,  il4 J 

ComunnoATtoK  «o  AnoBmr,  uvdsr  IxnuEasioH  xbax  Ha  bad  Ook 
Hnrm>  «o  Aov  as  Attobnbt  ov  Pabtt,  hi  PtimuiQKD^  •▼«&  tlioa^ 
the  atteney  himaelf  may  not  have  ao  undentood  the  agreement;  hot  tiM 
oommnnioation  mnet  have  been  made  to  the  attoiney  as  iooh,  and  for  tiM 
pnrpoee  of  obtaining  his  advioe  and  opinion  relatire  to  Mme  legal  ri^it 
or  obligation. 

AoooMFLion  BBooMXiro  Wnranas  fo&  Pionji  is  hot  Allowxd  Bsmsfit  of 
Pbiyilbosd  OoKmrviaAXioNS,  for  in  entering  the  witneas-box  to  esoi^ 
poniehment  himself,  he  oontracts  to  give  a  foil  and  complete  statemeal 
of  all  that  he  and  his  aasooiates  may  have  done  or  said  relative  to  tht 
erime  eharged,  no  matter  where  or  when  done  or  to  whom  said. 

To  Cojrsxrnm  Ivdioxablb  CoKSFHiAcnr,  tbxrm  must  sb  CoiuiHAXiav  09 
Two  OB  Mo&i  PXBSONS  to  commit  some  act  known  as  an  offionse  at  oamp 
mon  law,  or  that  has  been  declared  sooh  by  statute. 

taBOBimov  or  OrriNss  bt  Txbm  bt  Which  It  is  OxraBAixT  Knowv 
IS  SnvnoBMT,  if  the  nature  of  the  o£fenae  is  clearly  indicated  therebj^ 
and  the  charge  is  a  conspiraoy  to  commit  an  offense  known  and  recog* 
maed  as  an  offense  at  common  law. 

ICiAya  SuoH  as  to  Oonstitutb  ak  Omirsi,  Bitsbb  at  Oomm ov  Law  oa 
BT  Statute,  must  bi  Pabtioulablt  Scr  Fobth,  in  an  indictment  fot 
a  conspiracy  to  do  an  act  not  in  itself  onlawfnl,  but  which  it  is  agreed  to 
accomplish  by  criminal  or  nnlawfnl  means. 

OmorsB  IK  GoRBFmAOT  is  Uxlawvul  Combination  and  Aobbbment,  and 
no  overt  acts  need  be  done,  in  ponmance  of  snch  combination  and  agrsa- 
ment,  to  constitate  the  offense,  nor  need  each  acts  be  alleged. 

bnraoxMXHT  vob  Consfibaot  to  Chkat  and  Dkibaud  must  Sbt  out 

Falsb  Pbbtinsks,  Tokens,  and  I>xyiOB8  Aohkbd  to  bb  Usxd;  falsa 

pretenses,  tokens,  or  devices  alone  render  "cheating''  and  "defranding  ** 

poniahable,  and  the  conspiracy  must  be  to  cheat  and  defrand  in  soms  ol 

the  modes  made  criminal  by  stalntsw 
4m,  dbo.  yci..  ijax-4a  asi 
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IxmxynaaPT  for  conspiracy  to  defraud,  against  the  defendants 
and  one  H.  P.  Bush,  who  consented  to  and  did  become  a  wi^ 
ness  for  the  people,  for  the  purpose  of  escaping  punishment. 
On  cross-examination,  the  witness  Bush  was  asked  as  to  a  con- 
▼ersation  had  by  him  with  Mr.  Baldwin,  an  attorney,  and  testi- 
fied that  he  had  employed  Baldwin  as  his  attorney,  and  he  had 
agreed  to  act  as  such,  but  Baldwin  testified  that  he  had  declined 
to  act  as  attorney  for  Bush.  The  court  refused  to  require  Bush 
to  testify  as  to  this  conversation,  holding  that  it  was  a  priTileged 
communication.  In  addition  to  the  circumstances  constituting 
the  alleged  fraud  stated  in  the  opinion,  it  appeared  that  the 
mortgage  to  be  given  by  Btish  to  Alderman  was  to  be  fora  sum 
about  equal  to  the  value  of  the  land,  and  that  after  the  sale  of 
the  goods  to  Alderman,  Bush  was  to  refuse  to  pay  his  orediton, 
and  Alderman  was  to  buy  in  the  claims  against  Bush.  What 
they  could  make  on  the  operation  they  were  to  divide.  The 
defendants,  being  convicted  and  sentenced,  brought  the  case  to 
this  court  on  writ  of  error,  accompanied  by  a  bill  of  exceptions, 
signed  by  the  judge,  and  assigned  as  errors  the  insufficiency  of 
the  indictment,  and  an  instruction  to  the  jury  that  the  indict- 
ment was  sufficient,  and  also  the  ruling  of  Uie  court  refusing  to 
require  Bush  to  testify  to  the  conversation  with  Baldwin. 

Wilcox  and  Oray^  and  J.  IL  Howard^  lot  the  plaintiffs  ia 
•rror. 

L.  Bishop^  for  the  people. 

By  Court,  Cofeland,  J.  Waiving  for  the  present  the  consid- 
eration of  the  assigned  causes  which  relate  to  the  insufficienoy 
of  the  indictment,  we  will  proceed  to  notice  those  brought  up 
by  the  bill  of  exceptions.  Of  this  class  are  the  seventh  and 
eighth,  and  they  relate  to  the  exclusion  on  the  trial  below  of  the 
impeaching  evidence  sought  to  be  obtained  from  the  witness 
Bush,  on  his  cross-examination,  on  the  ground  that  the  state- 
ments were  privileged,  having  been  made  to  Mr.  Baldwin,  an  at- 
torney, imder  the  supposition,  as  Bush  himself  testified,  that 
Baldwin  was  his  counsel.  And  it  was  upon  the  ground  of  be- 
lief on  the  part  of  Bush  that  Baldwin  was  his  counsel  that  the 
court  refused  to  have  the  question  answered.  Leaving  the  ques- 
tion as  to  whether  the  relation  of  attorney  and  client  actually 
existed  or  not,  and  in  regard  to  which  there  was  a  conflict  of 
testimony  between  Baldwin  and  Bush  undetermined,  we  have 
no  doubt  that  if  a  communication  should  be  made  to  an  attorney 
In  fact,  by  a  party  under  an  impression  that  such  attorney  bad 
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consented  or  agreed  to  act  as  the  attorney  of  Booh  party,  suoh 
communication  wotild  be  priTileged,  although  the  attorney  him- 
self  may  not  ha^e  so  understood  the  agreement.  But  to  make 
the  communioation  a  priTileged  one,  either  in  that  case  or  where 
the  relation  of  attorney  and  client  exists,  it  must  have  been  made 
to  the  attorney  by  the  party  or  client  as  his  legal  adviser,  and  for 
the  porpose  of  obtaining  his  l^gal  adyioe  and  opinion  relative 
to  some  legal  right  or  obligation. 

But  there  is  a  broader  ground  upon  which  the  admission  of 
the  excluded  evidence  may  be  based;  and  that  is,  the  witness 
Bush  was  an  accomplice  in  the  crime,  for  which  the  defendants, 
his  associates,  were  on  trial.  He  had  been  led  to  give  eridenoe 
for  the  people  under  an  an  express  or  implied  promise  of  par- 
don, or  that  he  should  not  be  prosecuted,  on  condition  that  he 
should  make  a  full  and  fair  confession  of  the  truth.  It  is  a 
rule  of  law  that  no  witness  shall  be  required  to  answer  any 
question  that  may  tend  to  criminate  himself,  yet  the  accom- 
plice, when  he  enters  the  witness-box  with  the  view  of  escaping 
punishment  himself  by  a  betrayal  of  his  co-workers  in  crime, 
yields  up  and  leaves  that  privil^fe  behind  him.  He  contracts 
to  make  a  full  statement;  to  keep  back  nothing;  although  in 
Joing  so  he  may  but  confirm  his  own  guilt  and  infamy.  If  he  fails 
to  do  so  in  full,  if  he  knowingly  keeps  back  any  portion  of  the  his- 
tory of  the  crime  he  undertakes  to  narrate,  he  forfeits  his  right  to 
pardon,  and  may  be  proceeded  against  and  convicted  upon  his 
own  confession  already  made:  Bexr.  Budd,  Gowp.  331;  (7om- 
montoeaUh  v.  Knapp,  10  Pick.  477  [20  Am.  Dec.  534];  2  Bussell 
on  Crimes,  958,  note  a.  We  think  an  accomplice  who  makes 
himself  a  witness  for  the  people  should  be  required  to  give  a 
full  and  complete  statement  of  all  that  he  and  his  associates 
may  have  done  or  said  relative  to  the  crime  charged,  no  matter 
when  or  where  done,  or  to  whom  said.  He  should  be  allowed 
no  privileged  communications.  These  he  has  voluntarily  sur- 
rendered. The  enforcement  of  such  a  rule  may  be  the  only 
protection  the  party  on  trial  has  left — ^the  only  means  remain- 
ing to  him  to  meet,  it  may  be,  the  perjury  of  the  criminal  upon 
the  witness-Btand. 

We  are  of  opinion  that  the  rulings  of  the  court  below  upon 
this  point  were  erroneous,  and  that,  for  this  cause,  the  verdict 
must  be  set  aside,  and  a  new  trial  granted,  provided  it  shall  be 
found  that  the  objections  to  the  sufficiency  of  the  indictment 
iije  not  well  founded;  and  to  the  consideration  of  which  ws 
will  now  proceed. 
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BMmtftTB  of  an  oflEbnae:  2  Hale  P.  C.  167.  And  it  is  a  general 
rale  of  criminal  law  that  every  indictment  mnst  contain  a  cer- 
tain deeeription  of  the  crime  of  which  the  defendant  is  acooaed, 
and  a  statement  of  the  necessary  fiMts  by  which  it  is  oonstitated : 
1  Oh.  Crim.  L.  168.  This  is  essential,  and  is  required  for  the 
■afely  and  protection  of  the  def endant,  and  for  the  information 
and  correct  action  of  the  court,  who  are  to  apply  the  judgment, 
and  administer  the  punishment  prescribed  by  law.  This  rule, 
however,  has  not,  in  all  cases,  been  applied  to  the  offense  of 
•onspiring  with  as  much  strictness  as  to  other  offenses.  It  was 
mnarked  by  the  late  Justice  Talfourd,  that  **  the  offense  of  con- 
spiring is  more  difficult  to  be  ascertained  precisely  than  any 
oilier  for  which  an  indictment  lies/'  Notwithstanding,  how- 
ever, the  apparent  diversity  of  judicial  opinion  exhibited  in  the 
earlier  authorities  in  respect  to  this  subject,  there  is  a  very  gen- 
eral concurrence  of  authority  as  to  the  general  definition  of  the 
offense;  that  to  constitute  an  indictable  conspiracy  there  must 
be  a  combination  of  two  or  more  persons,  by  some  concerted 
action,  to  accompHsh  some  criminal  or  unlawful  purpose,  or  to 
aocomplish  some  purpose  not  in  itself  criminal  or  unlawful  by 
oriminal  or  unlawful  means:  8  GreenL  Ev.,  sec.  89;  8  Ch.  Crim. 
PI.  616. 

The  expressed  doubts  upon  the  subject  seem  to  have  arisen 
from  the  difficulty  in  determining  what  acts  should  be  regarded 
as  unlawful,  in  the  sense  in  which  that  term  is  used  as  describ- 
ing the  offense  of  conspiracy.  As  Mr.  Ghitty  remarks:  *' There 
are  perhaps  few  things  left  so  doubtful  in  the  criminal  law  as 
the  point  at  which  a  combination  of  several  persons  in  a  com- 
mon object  becomes  illegal."  '*  It  might,"  he  says,  **  be  inferred 
from  the  decisions,  that  to  constitute  a  conspiracy  it  is  not 
necessary  that  the  act  intended  should  in  itself  be  illegal,  or 
even  immoral;  that  it  shotild  affect  the  public  at  large,  or  that 
it  should  be  accomplished  by  false  pretenses;  and,  though  it  is 
agreed  that  the  gist  of  the  offense  is  the  union  of  persons,  it  is 
impossible  to  conceive  a  combination,  as  such,  to  be  illegal." 
'*  We  can  rest,  therefore,"  he  says,  **  only  on  the  individual  cases 
decided,  which  depend  in  general  upon  particular  drcumstanoes, 
and  which  are  not  to  be  extended."  And,  by  way  of  sunmiing 
up  the  result  of  the  cases,  citing  from  Hawkins,  Ifr.  Chitty  con- 
tinues: ''In  a  word,  all  confederacies  wrongfully  to  prejudice 
another  are  misdemeanors  at  common  law,  whether  the  inten< 
fcion  is  to  injure  his  person,  his  property,  or  his  character." 
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A  leading  TiHgliah  aathoritj  tonofamg  the  qvtmlitm  imdir  mn* 
sideiation  ia  thai  of  Bexy.  OiU,  2  Bam.  &  Aid.  SM»  wheze  iha 
indictment  chaxged  the  defendants  "with  having  cona|iiied»  hj 
divers  false  pretenses  and  subtle  devices,  to  obtain  and  procure 
for  themselves  divers  large  sums  of  money  of  persons  namadi 
and  to  cheat  and  defraud  them  thereof,  etc.  Abbott,  0.  J.,  ia 
his  opinion  sustaining  the  indictment,  and  in  answer  to  the  ob- 
jection that  the  particular  devices  were  not  statsd,  says:  ''It  ia 
possible  to  conceive  that  persons  might  meet  together,  and  might 
determine  and  resolve  that  they  would,  by  some  trick  and  device, 
cheat  and  defraud  another,  without  having  fixed  upon  the  par- 
ticular means  and  devices."  While  the  decision  in  that  caaa 
appears  to  have  been  adhered  to  in  subsequent  cases,  it  has  been 
regarded  as  the  extreme  of  laxiiy.  Lord  Denman,  in  Begina  v. 
Parker,  8  Ad.  &  El.,  N.  S.,  292,  says: ''  This  form  of  indictment 
is  the  most  general  which  has  been  held  admissible."  And  Wil- 
liams, J.,  in  the  same  case,  said:  " It  hasalways  been  tboqghi 
that  in  Bex  v.  OHl  the  extreme  of  laxity  was  allowed." 

In  Bex  V.  Seward,  1  Ad.  &  El.  706,  it  was  held  **  that  an  in- 
dictment for  conspiracy  ought  to  show  either  that  it  was  for  aa 
unlawful  purpose,  or  to  effect  a  lawful  purpose  by  unlawful 
means.  Then,  when  it  is  held  that  such  a  proceeding  is  a  con- 
spiracy, because  it  is  to  be  carried  into*effect  by  unlawful  means, 
we  must  see  in  the  means  stated  something  which  amounts  to  aa 
offense." 

The  case  of  Bex  v.  iSbcfes,  3  Doug.  337,  has  been  frequency 
cited  in  support  of  a  general  charge  of  conspiracy,  vrithout  any 
allegation  of  illegal  means.  So  also  of  the  early  case  of  Bex  v. 
8pragg,2'Bnrt.993.  LordEUenborough,  subsequently  comment 
ing  upon  those  cases,  says  that  the  case  of  Bex  v.  Spragg,  euprOf 
was  a  conspiracy  to  indict  another  of  a  capital  crime,  which  no 
doubt  isan  offense;  that£eapv.  Eocles,  stipm,  was  considered  a  con- 
spiracy in  restraint  of  trade,  and  therefore  an  indictable  ofSanaa. 
**  But  I  should  be  sorry,"  he  says,  '*  that  the  cases  in  conspiracy, 
which  have  gone  far  enough,  should  be  pushed  still  further.  I 
should  be  sorry  to  have  it  doubted  whether  persons  agreeing  to 
commita  civil  trespass  should  be  in  peril  of  an  indictment  which 
would  subject  them  to  infamous  punishment:"  Bex  v.  Turwar^ 
18  East,  228. 

In  this  last  case  dted  the  indictment  charged  the  defendaoti 
with  conspiracy  to  snare,  talce,  kill,  and  carry  away  hares  from 
a  certain  preserve,  and  to  procure  divers  bludgeons  and  othet 
offensive  weapons,  and  to  go  to  the  said  preserve  armed  thev^ 
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with  for  the  purpose  of  opposing  any  person  who  should  en- 
deavor to  apprehend  them  or  obstruot  them  in  the  execution  of 
their  wicked  and  unlawful  purposes.  Thus  presenting  a  toij 
strong  case,  and,  as  has  been  said,  having  the  double  aggravar 
tion  of  being  done  in  the  night  when  honest  men  are  asleep,  and 
with  weapons  avowedly  prepared  to  break  the  peace,  in  case 
they  were  attacked  within  the  preserve.  It  may  also  be  noted 
that  the  destruction  of  game  in  England,  by  unqualified  personSi 
subjects  them  to  a  penalty  on  conviction  before  a  magistrate. 

So  again,  in  Bex  v.  Jones,  4  Bam.  &  Adol.  845,  the  indict- 
ment stated  that  a  commission  of  bankruptcy  had  issued  against 
A,  by  virtue  of  which  the  conunissioners  adjudged  him  a  bank- 
rupt, thereby  giving  them  authority  to  proceed  vnth  the  body  of 
said  A,  and  also  all  his  lands,  which  he  had  in  his  own  right 
before  he  became  a  bankrupt,  etc.  It  then  charged  that  all  the 
defendants,  contriving  and  intending  to  cheat  the  creditors  of  A, 
unlawfully  did  conspire  to  conceal,  embezzle,  etc.  It  was  held 
by  all  the  judges  to  be  bad.  They  say:  **  The  indictment  ought 
to  charge  a  conspiracy  either  to  do  an  unlavrful  act,  or  a  lawful 
act  by  unlawful  means;  that  the  indictment  charges  a  conspiracy 
to  remove  and  conceal  the  goods  of  A,  but  if  the  commission  was 
'  bad  A  had  a  right  to  remove  them."  * '  There  is  nothing  stated," 
says  Denman,  C  J.,  *^  oh  the  face  of  the  indictment  to  consti- 
tute an  offense."  Taunton,  J. ,  says :  "  The  indictment  ought  to 
contain  averments  of  all  matters  necessary  to  constitute  an 
offense;  it  is  not  enough  to  allege  matters  which  make  it  proba- 
ble thai  an  offense  has  been  conmiitted." 

And  in  the  case  of  King  v.  Begina,  in  the  exoheqpier  chamber, 
7  Ad.  &  El.,  N.  &,  795,  Tindal,  0.  J.,  says:  "U  we  examine 
the  allegations  in  this  indictment,  there  is  no  sufficient  descrip- 
tion of  any  act  done  after  the  conspiracy  which  amounts  to  a 
misdemeanor  at  common  law.  None  of  the  overt  acts  axe  shown 
fay  proper  averments  to  be  indictable." 

The  cases  cited,  and  other  modem  English  authorities,  indicate 
a  strong  disposition  to  hold  to  a  much  greater  strictness  in  in- 
dictments for  conspiracy  than  was  formerly  supposed  to  be 
necessary.  And  the  doubt  and  uncertainty  in  which  the  earlier 
cases  and  the  elementary  vnriters  professedly  leave  the  question 
as  to  where  a  combination  of  several  persons  in  a  common  object 
becomes  illegal,  has  been  in  a  great  degree  removed.  And  while 
the  doctrine  of  the  case  of  Bexy.  (TiU,  2Bam.  &  Aid.  204,  has  been 
steadily  adhered  to,  that  in  an  indictment  for  a  oonspiraqr  to  ob« 
tain,  falsely  and  fraudulently,  by  false  pretenses  and  subtle  d*- 
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vioeBy  the  property  of  another,  the  pietenaea  and  derioea  need  not 
be  alleged,  there  have  not  been  wanting,  says  Lord  Denmaa, 
"  occasionB  where  learned  Judges  have  expressed  regret  that  a 
charge  so  little  calculated  to  inform  a  defendant  of  the  facts  in- 
tended to  be  proved  upon  him  should  be  considered  by  the  law 
as  well  laid.  All  who  haye  watched  the  proceedings  in  our 
courts  are  aware  that  there  is  danger  of  injustice  from  calling 
lor  a  defense  against  so  vague  an  accusation;  and  judges  of  high 
authority  have  been  desirous  of  restraining  its  generality  within 
reasonable  bounds.  The  ancient  form,  however,  has  kept  its 
place;  and  the  expedient  now  employed  in  practice  of  furnish- 
ing defendants  with  a  particular  of  the  acts  chaiged  upon  them, 
is  probably  e£fectual  for  preventing  surprise  and  un&ir  advan* 
tages:"  Bex  v.  Kenrick,  6  Ad.  &  EL,  K  B.,  49;  Bex  v.  Jfom^ 
iUon,  7  Oar.  &  P.  448. 

It  has  been  said,  as  we  have  already  seen,  and  there  is  to  be 
found  in  both  the  English  and  American  authorities  of  an  early 
date  dida  that  a  combination  for  the  commission  of  acts  illegal 
in  a  moral  sense,  or  for  the  commission  of  acts  not  in  themselves 
morally  wrong  or  unlawful,  by  means  morally  wrong,  consti- 
tutes an  indictable  offense.  But  I  apprehend  that  the  more 
leeent  adjudicated  cases  do  not  support  that  proposition. 

In  the  case  of  State  v.  Hewett,  81  Me.  896,  the  indictment 
ehaxged  that  the  defendants, ''  devising  and  intending  to  injure 
and  defraud,  did  unlawfully  conspire,  combine,  confederate^ 
and  agree  together  the  said  O.  L.  to  injure,  cheat,  and  defraud 
of  a  certain  horse,  the  proper^  of  said  O.  L.,"  etc  The  court 
in  that  case  say  that  *'to  constitute  an  indictable  conspir- 
acy at  common  law  there  must  have  been  an  unlawful  confed- 
eracy of  two  or  more  persons,  to  accompUsh  either  an  unlawful 
or  criminal  purpose,  or  a  purpose  not  unlawful,  by  criminal  or 
unlawful  means.  This  indictment  assumes  to  charge  a  conspir- 
acy to  accompUsh  an  unlawful  purpose,  and  falls  within  the 
Itrst  class  of  conspiracies  mentioned  if  it  falls  within  either 
class.  The  purpose  only  is  stated;  the  inqmry  then  is,  whether 
the  purpose,  as  chaiged  in  the  indictment,  was  criminal  or  un- 
lawful at  common  law  or  by  statute.  Cheating  and  defrauding 
a  person  of  property,  though  never  right,  was  not  necessarily 
an  offense  at  common  law.  The  transaction  might  be  dishonest 
and  immoral,  and  still  not  be  unlavrful  in  the  sense  in  which 
the  term  is  used  in  criminal  law."  The  indictment  was  held  to 
be  bad,  not  charging  an  ofBanse  at  common  law. 

In  a  prior  case,  Siaie  v.  Bipiey,  81  Me.  886,  the  same  couil 
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wjBi  **  11  fhe  oomfpiiacjr  iB  to  do  an  ftot  wbioh  if  done  ironU 
be  oriminaly  the  offense  is  perfect  without  xefexenoe  to  the 
means  nsed;  and  it  is  neoessaiy  that  this  criminal  pnxpoao 
should  be  so  specifically  alleged  as  to  be  well  understood.  If 
the  conspiracy  consists  in  the  unlawful  means  to  be  employed, 
according  to  the  well-established  rules  of  pleading,  those  meant 
which  are  relied  upon  as  giving  the  wrongful  agreement  a  crini!* 
inal  character  should  be  specifically  stated."  See  also  StaJLe  r» 
Boberia^  84  Id.  820.  Such  is  also  now  the  established  doctrine 
in  Massachusetts:  CommonwedUh  t.  Eunt^  4  Met.  Ill  [38  Am. 
Dec.  846];  CamnumweaUh  t.  Eastman,  1  Gush.  190  [48  Am.  Deo. 
696];  CommonweaUh  t.  Shedd,  7  Id.  614.  In  the  latter  case, 
the  court  remark:  *'  It  is  well  settled  that  a  general  allegation 
that  two  or  more  persons  conspired  to  effect  an  object  criminal 
in  itself,  as  to  commit  a  misdemeanor,  or  a  felony,  is  quite  suffi- 
cient although  the  indictment  omits  all  charges  of  the  particu- 
lar means  to  be  used.  It  is  equally  well  settled  that  a  general 
charge  of  a  conspiracy  to  effect  an  object  not  criminal  is  not  sufil- 
cient.  The  charge  of  such  a  conspiracy  is  to  be  accompanied  with 
the  further  statement  of  the  means  tiie  conspirators  concerted 
and  agreed  to  use  to  efiisct  the  object;  and  those  means  must 
appear  to  be  criminal."  So  also  in  Pennsylvania,  Hartmann 
▼.  CommonweaUh  t  6  Pa.  St.  60,  the  indictment  charged  tihat 
the  defendants  conspired  falsely  and  fraudulently  to  cheat  and 
defraud  persons  named,  by  removing  and  secreting  divers  goods 
and  merchandise  belonging  to  the  defendants,  thereby  prevent 
ing  said  goods  from  being  made  liable  for  the  debts  of  defend- 
ants, etc.  Gibson,  0.  J.:  ** The  conspiracy  as  charged,  is  not 
to  do  an  act  illegal  in  itself,  or  by  combination  of  numbers  and 
means  in  the  execution  of  it,  but  to  do  an  act  thought  to  be  spe- 
cifically prohibited  by  statute.  It  is  certainly  not  criminal  bj 
the  common  law  to  obtain  a  false  credit  by  any  other  means 
than  the  use  of  a  false  token,  or  to  secrete  a  debtor's  property 
with  the  design  to  keep  it  from  his  creditors.  But  such  acts 
are  penal  by  the  statute  to  abolish  imprisonment  for  debt.  Now, 
to  constitute  a  conspiracy,  the  purpose  to  be  affected  by  it  must 
be  unlawful,  either  in  respect  to  its  nature  or  in  respect  to  the 
means  to  be  employed  for  its  accomplishment;  and  the  intended 
act,  where  it  has  not  a  common-law  name  to  import  its  nature, 
must,  in  order  to  show  its  illegality,  be  set  forth  in  an  indictment 
for  conspiracy  with  as  much  certainty  as  would  be  necessary  in  an 
indictment  for  the  perpetration  of  it;  otherwise  it  would  not  be 
shown  to  be  criminal,  nor  would  the  confederates  be  shown  to 


Jan.  1857.]  Aldebmak  t;.  Fboplk.  829 

le  gwltj."  '*  The  English  oonrts*"  he  sayB,  "  axe  begixming  to 
legret  the  lazitj  of  desoriptdon  thai  has  been  tolerated  in  these 
indictments  for  oonspiiaoy;  and  policy  requires  that  the  judges 
here,  as  well  as  there,  should  begin  to  retrace  their  steps/' 

Again:  in  New  Jersey,  State  t.  Rickey,  9  N.  J.  L.  298,  Ford,  J.^ 
in  an  elaborate  opinion,  in  which  he  reviews  the  earlier  author- 
ities, says:  ''  It  may  be  laid  down  as  a  settled  role  that  an  ixi* 
dietment  will  not  lie  for  conspiracy  to  commit  a  dril  injury  of 
any  description  that  is  not  in  itself  an  offense." 

A  leading  American  authority  upon  this  subject  is  that  of 
Lambert  y.  People,  9  Cow.  678.  In  that  case  liie  questions  ws 
■re  considering  were  involTed,  and  the  indictment  was  held  to 
be  bad  in  the  court  of  errors  by  the  casting  Tote  of  the  presi* 
dent.  Two  distinguished  senators,  members  of  that  oonrip 
Spencer  and  Btebbins,  baring  taken  opposite  sides  of  the  ques- 
tion, the  preceding  authorities  were  reriewed,  and  the  whole 
subject  elaborately  discussed.  Ohancellor  Jones  concurred  with 
Senator  Spencer,  in  holding  the  indictment  insufficient.  The 
object  stated  in  that  indictment,  was  veiy  like  the  object  stated 
in  the  indictment  we  are  considering,  "  by  wrongful  and  indi- 
leot  means  to  cheat  and  defraud  the  company  and  unknown 
persons." 

As  an  eridence  of  the  marked  change,  or  more  properly,  per- 
Imps,  of  the  greater  deamess  and  certainly,  exhibited  in  the 
later  authorities  upon  this  subject,  we  find  Senator  Stebbins,  in 
ft  partial  summing  up  upon  the  point  in  question,  making  this 
lemark:  **  We  have  the  opinions  of  the  courts  of  Maryland, 
Pennsylvania,  and  Massachusetts,  the  opinions  of  the  element- 
aiy  writers,  all  going  to  show,  in  my  estimation,  that  such  a  con- 
apiracy  as  that  charged  is  an  indictable  offense."  Still,  in  view 
of  the  uncertainly  and  doubt,  in  his  own  mind,  in  which  the 
question  was  left  by  preceding  authorities,  he  further  observes: 
*'  It  would  probably  be  too  much  to  say  that  eveiy  conspiracy 
to  defraud  an  individual,  or  to  do  an  unlawful  act,  is  indictable." 
It  should  be  observed  that  the  decision  in  that  case  was  made 
in  1827,  long  prior  to  the  making  of  the  decisions  in  Massaoho- 
setts  and  Pennsylvania,  which,  as  we  have  seen,  now  establish  a 
doctrine  directly  the  opposite  of  that  contended  for  by  Senator 
Stebbins.  The  only  case  in  our  own  court,  where  questions 
similar  to  those  now  under  consideration  were  raised,  is  that  of 
People  V.  Bidiarde,  1  Mich.  216  [51  Am.  Dec.  75]. 

The  adoption  in  that  case  of  the  views  of  the  supreme  court 
tad  oi  the  minority  of  the  court  of  errors,  as  expressed  b|y 
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Senator  Stebbins  in  the  preceding  case,  and  some  remarks  of 
the  learned  judge  who  delivered  the  opinion  in  that  case,  maj 
undoubtedly  be  regarded  as  sustaining  the  views  of  the  counsel 
for  the  people  in  the  case  before  us.  But  in  that  case  the  court 
probably  did  not  give  the  principal  question  here  raised  any 
eonsiderable  consideration,  for  the  reason  that  it  was  not  necea- 
aary  to  do  so  in  determining  the  validity  of  the  then  pending 
indictment,  wherein  the  alleged  means  of  executing  the  con* 
spiracy  were  criminal  in  their  character.  Finally,  from  the  whole 
current  of  present  authorities,  I  think  the  foUovring  principles 
«re  clearly  deducible: 

1.  That  to  constitute  an  indictable  conspiracy,  there  must  be 
a  combination  of  two  or  more  persons  to  commit  some  act, 
known  as  an  offense  at  common  law,  or  that  has  been  declared 
such  by  statute. 

2.  If  the  conspiracy  be  to  commit  an  offense  known  and 
tecognized  as  an  offense  at  common  law,  so  that  by  describing 
it  by  the  term  by  which  it  is  generally  known  the  nature  of  the 
offense  is  clearly  indicated,  then  it  will  only  be  necessaiy  to  use 
aach  term  in  describing  the  object  of  the  conspiraq^. 

8.  If,  on  the  contrary,  the  combination  be  to  do  an  act  not  in 
itself  unlawful,  but  which  it  is  agreed  to  accomplish  by  criminal 
or  unlawful  means,  then  those  means  must  be  particularly  set 
forth,  and  be  such  as  constitute  an  offense,  either  at  common 
law  or  by  statute. 

The  gist  of  the  offense  in  conspiracy  is  the  unlawful  oombi- 
nation  and  agreement.  It  is  not  necessaiy,  to  constitute  the 
offense,  that  any  overt  acts  should  be  done  in  pursuance  of  such 
combination  and  agreement,  nor  that  such  overt  acts  should  be 
alleged. 

The  combination  and  agreement,  the  intent  to  commit  the 
illegal  act,  constitutes  the  offense,  and  in  this  respect  it  diverges 
from  the  general  rule  of  criminal  law.  But  there  seems  no 
good  reason  for  going  further,  and  judicially  determining,  in 
eases  as  they  arise,  acts  to  be  an  offense  which  are  not  such  at 
common  law,  nor  have  been  declared  such  by  any  statute,  and 
for  departing  entirely  from  the  general  rule  of  pleading  in 
criminal  cases,  that  such  &cts  must  be  stated  upon  the  record 
as,  in  the  judgment  of  law,  are  sufficient  to  constitute  an  offense. 

We  will  now  proceed  to  examine  the  indictment  in  this  case  in 
the  light  of  the  principles  stated.  The  first  count  charges  that 
the  defendants  **  did  conspire,  combine,  confederate,  and  agree, 
falsely  and  fraudulently,  to  cheat  and  defraud  said  persons  and 
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mercantile  honses,  and  others  doing  business  as  aforesaid,  etc., 
of  divers  large  quantities  of  goods,  and  the  prices  and  value 
thereof."  This  charge  is  more  general  than  that  which  has,  in 
any  case  which  has  come  under  our  notice,  received  the  sanction 
of  the  English  courts;  more  general  than  that  in  Rex  v.  OiU,  2 
Bam.  &  Aid.  204,  which  has  always  been  regarded  as  the  extreme 
of  laxity,  as  we  have  seen  in  Regina  v.  Parker ,  8  Ad.  &  El.,  N. 
S.,  292.  The  only  words  in  the  object  stated  indicating  an 
offense  are  the  words  **  cheat  and  defraud;"  but  those  words, 
say  the  courts  in  Cammonweallh  v.  Eastman^  1  Cush.  190  [48  Am. 
Dec.  59C],  CammontoedUh  v.  Shedd^  7  Id.  514,  and  State  v.  HeweU, 
31  Me.  396,  ''  do  not  import  any  known  common-law  offense. 
If  punishable  at  all  as  a  crime,  it  is  only  when  the  cheat  is  effected 
by  false  tokens  or  false  pretenses.  To  make  such  an  object  of 
conspiracy  a  criminal  act,  the  combination  or  agreement  must 
be  to  cheat  and  defraud  in  some  of  the  modes  made  criminal  by 
statute,  and  the  indictment  must  contain  allegations  which  show 
that  the  cheat  and  fraud  agreed  upon  are  embraced  in  such  stat- 
ute provisions,  and  that,  if  perpetrated,  would  be  punishable  as 
a  criminal  offense." 

But  it  is  claimed  that  the  object  of  the  conspiracy  was  agreed 
to  be  accomplished  by  criminal  means.  What,  then,  are  the 
means  by  which  the  alleged  object  of  the  conspiracy  was  to  be 
accomplished?  Bush  and  his  wife  were  to  convey  to  Alderman 
one  hundred  and  thirty  acres  of  land,  together  with  forty  acres 
then  held  in  Alderman's  name.  As  a  consideration  for  such 
conveyance.  Alderman  was  to  give  up  to  Bush  notes  and  securi- 
ties he  then  held  against  him,  amounting  to  eight  hundred  dol- 
lars; was  to  sign  a  note  to  one  Bassey  for  one  hundred  and 
eighty  dollars,  as  security  for  Bush,  and  advance  him  money  to 
keep  up  his  credit,  as  alleged,  to  the  amount  of  two  hundred 
and  fifty  dollars,  being  something  more  than  the  land,  as  al- 
leged in  the  indictment,  was  worth,  subject  to  certain  liens;  that 
Bush  should  go  to  Detroit,  and  on  his  sole  credit  and  account 
purchase  goods,  take  them  to  White  Lake,  and  there  expose 
them  to  sale;  that  subsequentiy  Bush  should  sell  the  remainder 
of  the  goods  so  purchased,  with  any  others  he  might  have  on 
hand,  to  Alderman,  who  was  to  convey  to  Bush  the  one  hun- 
dred and  seventy  acres  of  land,  and  take  back  a  mortgage. 

None  of  these  alleged  means  are  in  themselves  immoral,  even. 
There  is  no  allegation  whatever  that  in  obtaining  the  goods  any 
false  pretense,  false  token,  or  other  device  was  to  be  used; 
nothing,  certainly,  tending  to  support  the  allied  object  of  the 
oonspiracy — ^to  cheat  and  defraud. 
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It  IB  said  the  alleged  means  are  ozixninaly  in  that  they  oome 
within  the  provisions  of  section  17  of  chapter  142,  rerised  stat- 
utes, which  makes  it  a  misdemeanor  for  any  person  to  secrete, 
assign,  convey,  or  otherwise  dispose  of  any  of  his  property  with 
intent  to  defraud  any  creditor,  or  to  preyent  such  property  from 
being  made  liable  for  the  payment  of  his  debts,  or  for  any  per- 
son to  receiye  such  property  with  such  intent.  Admitting  that 
to  be  so,  it  affords  no  support  to  this  indictment;  for  none  of 
the  offenses  named  in  said  section  are  alleged  as  the  object  of 
this  conspiracy.  There  are  no  allegations  in  either  part  of  either 
count  which  show  that  the  cheat  and  fraud  agreed  upon  are  em- 
braced in  any  statute  provision. 

The  judgment  must  be  reversed. 

'  Present,  Oopelabd,  Douglass,  Gbieh,  Pbatt,  and  Mabhv,  J7« 

Johnson,  J.,  decided  the  cause  in  the  court  below,  and  did  not 
participate. 

Douglass,  J.  I  concur  in  the  opinion  that  the  indictment  is 
insufficient,  and  that  the  judgment  below  should  be  reversed  on 
that  ground;  but  it  being  unnecessary  for  the  determination  of 
the  case,  I  decline  expressing  an  opinion  upon  any  of  the  other 
questions  presented  by  the  bill  of  exceptions. 


WITNI88  OAHNOT  DSOLIKI  TO  TiLL  AlL  FaOIB,  Oil  tllO  grOQIui  tiutt  Ul 

anawer  might  orimliiAte  himself,  when  he  haa  told  »  part  withoot  niaiming 
exemption:  Foiter  v.  Pierce^  59  Am.  Dec.  162,  and  note  ooUeoting  prior  oaaea. 
And  a  person,  to  escape  punishment,  making  himself  a  witness  against  his 
confederates,  cannot  refuse  to  answer  questions  as  to  oommnnications  made 
by  him  to  his  attorney:  JSamiUUm  v.  People,  29  Mich.  184,  citing  the  princi- 
pal case. 

It  18  Unlawful  Gombinaxiox  tbax  Ooaarn'UTSB  CBma  or  CoHSpmAor: 
People  V.  Samndere,  25  Mich.  124,  citing  the  principal  case.  This  question  is 
fully  discussed  in  the  note  to  People  ▼.  Miehards,  51  Am.  Dec  82,  where  all 
the  cases  are  collected.  See  also  OommonwecM  v.  IBattnumt  48  Id.  596»  and 
note. 

Indictment  won  Oonspibaot  mm  Ssr  our  Mxahb  Aotiiip  10  vm  Em* 
PLOTXD,  when  the  thing  to  be  done  is  lawful  but  the  proposed  means  of  doing  it 
are  unlawful:  Comtnomoealth  ▼.  Hunt,  38  Am.  Dec.  846,  and  note;  Cole  v.  Pen^ 
pUt  84  lU.  219;  and  as  the  words  **  cheating"  and  "  defrauding"  do  not  neoea- 
sarily  import  a  thing  forbidden  by  law,  or  unlawful,  it  is  necessary  for  the 
indictment  to  state  the  means  proposed  to  be  used,  in  order  that  the  court  may 
see  whether  the  means  are  in  fact  illegal:  UnUed  Stake  v.  Cfruikehamk,  92  U.  & 
559;  StaU  v.  Parker,  43  K.  H.  88— all  three  of  which  eases  last  mentioned 
cite  and  approve  the  principal  case. 

Ths  fsikgipal  CASS  18  BETXRRKD  TO  in  Shotmon  ▼.  PeopUf  6  Mich.  6% 
as  an  example  of  the  practice  of  accompanying  a  writ  of  anor  by  a  bill  of  ok* 
eeptions. 
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GOMBOBSIONEBS  V.  MaBTCBT. 

[4  XXOBIOAM,  607.] 
TOWHB  ABS  NOT  LlABLX  fOR  DaX AOIS  CaUSO  BT  NoiT-BXPAni  OF  BBIDGIi 

AXD  HiOHWATS,  being,  like  ooantiee,  queui  corporations,  whoee  oorponto 
powers  and  functions  are  conferred  without  their  solicitation,  for  the 
benefit,  not  of  themselves,  bnt  of  the  pnblio  at  larger 

b>WN8  GANStOT  BE  InDIBBOTLT  SuBlBOIXD  TO  LlABIUTT  FOB  DaMAOM  FOB 

NoH-BBPAiB  OF  Bbidobs  axx>  Hiohwatb,  by  *  mit,  nnder  the  Miohigan 
reviled  statutes,  c.  119,  against  the  oommissioners  of  highways;  this 
chapter  does  not  authorise  any  action  to  be  bronght  against  township 
officers,  by  their  name  of  office,  except  for  acts  done,  or  upon  contracts 
made  by  them  while  acting  within  the  scope  of  their  official  duty  and 
authority. 

LlABIUTT  FOB  NiOLBOV  OF  OFFICIAL  DUTT  BT  OflXOBB  OF  TOWB  18  IhDI- 

TiDUAL,  if  at  all,  and  not  offidaL 

Cabb  brought  against  the  oommissioners  of  highways  of  the 
township  of  Niles,  as  a  qutui  coiporation,  under  chapter  119  of  the 
levised  statutes,  to  recover  damages  by  reason  of  the  non-repair 
of  a  bridge  on  the  pnblio  highway.  The  plaintiff  recoyered 
judgment,  and  the  cause  was  brought  to  this  court  on  a  writ  oi 
error.  The  provisions  of  chapter  119  of  the  revised  statutes  are 
sufficiently  given  in  the  opinion. 

E,  Bacon^  for  the  plaintiff  in  error. 

F.  MutMey,  for  the  defendant  in  error. 

By  Court,  Douglass,  J.  In  England  the  liability  to  keep 
highways  in  repair  is  of  common  right  incumbent  in  general 
upon  the  parishes  in  which  they  respectively  lie,  but  in  some 
cases  it  attaches  (by  prescription)  to  particular  townships  or 
other  divisions  of  parishes,  and  occasionally  to  private  individ- 
uals or  corporations,  bound  ratione  tenures,  or  in  right  of  their 
estates  or  franchises,  to  repair  some  particular  highway.  The 
case  of  bridges  is  differently  provided  for.  The  expense  of 
maintaining  these  is  incumbent,  not  on  the  parishes,  but  on  the 
counties  at  large  in  which  the  bridges  are  situate :  3  Steph.  Com. 
257;  1  Bussell  on  Crimes,  352, 388.  The  civil  divisions  of  Eng- 
land into  counties  is  of  remote  and  undefined  antiquity.  So  also 
is  the  division  originally  ecclesiastical,  but  now  partly  civil,  into 
parishes.  And  the  obligation  of  the  former  to  repair  bridges, 
and  of  the  latter  to  repair  highways,  is  founded  upon  prescript 
tion,  which  presupposes  a  legal  origin  beyond  the  memory  of 
man,  and  is  absolute  and  unqualified.  Any  county,  parish,  cor- 
poration, or  other  party  thus  bound  to  repair  a  bridge  or  high* 
way,  and  neglecting  the  duty,  is  liable  at  the  common  law  to  an 
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indictment:  3  Steph.  Com.  259;  1  Bossell  on  CrimeB,  852,  888. 
Against  an  individual  or  corporation  bound  to  repair  ratione  te^ 
nurcB^  or  in  right  of  their  estates  or  franchises,  an  action  on  the 
case  may  be  maintained  by  any  indiTidual  who  has  suffered  pe- 
culiar injury  by  any  neglect  to  repair.  But  ever  since  the  case 
of  Eutaell  V.  The  Men  of  Dewm,  2  T.  B.  667,  it  has  been  the 
setded  law  in  England  that  no  such  action  would  lie  against  a 
county  or  parish:  Makinnon  v.  Fenaon,  18  Eng.  L.  &  Eq.  509; 
8.  0.,  25  Id.  457.  As  will  appear,  however,  on  an  attentive  pe- 
rusal of  these  cases,  they  virtually  concede  that,  on  the  general 
principles  of  the  English  common  law,  counties  and  parishes 
ought  to  have  been  suable  for  neglect  of  duly  as  such,  but  have 
been  held  not  to  be  suable  on  grounds  of  convenience  and  jus- 
tice: because  it  was  impossible  to  bring  them  into  court;  be- 
cause they  were  fluctuating  bodies,  and  individuals  might  be 
made  responsible  for  omissions  of  which  not  they  but  others  had 
been  guilty;  because  if  the  damages  were  levied  upon  one  or 
two,  as  they  might  be,  there  would  be  no  practicable  or  effective 
way  of  compensating  them  by  contribution  from  the  rest;  and 
because,  at  the.  common  law,  they  had  no  common  property  out 
of  which  the  damages  could  be  paid. 

In  this  country  Uie  construction  of  roads  and  bridges  is  for 
the  most  part  accomplished  through  our  township  organizations; 
the  counties  contributing  towards  the  construction  of  bridges  in 
oases  where  the  expenses  would  be  too  onerous  to  be  wholly 
borne  by  the  townships  in  which  they  are  situated.  Towns,  with 
us,  are  bodies  politic  and  corporate,  capable  of  suing  and  being 
sued:  B.  S.  84,  85;  but  they  have  no  corporate  fund  out  of 
which  a  judgment  may  be  satisfied,  and  there  is  no  statute,  that 
I  am  aware  of,  which  provides  any  mode  for  obtaining  satisfac- 
tion of  a  judgment  directly  against  a  township.  So  that  here 
some,  though  not  all  the  technical  difficulties  would  exist  in 
enforcing  against  them  an  obligation  to  repair  by  civil  action 
for  damages,  which  exist  in  England,  in  enforcing  such  an  ob- 
ligation against  parishes  and  counties.  But  is  any  such  obliga- 
tion imposed  on  the  townships?  Towns,  with  us,  are  mere 
political  organizations,  created  wholly  by  statute  for  certain 
purposes  of  local  government.  They  are  vested  with  no  fran- 
chises or  special  privileges  for  their  own  benefit.  They  have 
only  such  powers  as  the  statute  confers,  and  are  subject  to 
no  obligations,  except  such  as  are  derived  from  statutory  pro- 
visions. It  is  difficult  to  see  how  any  common-law  obliga- 
tion,  the  sole  foundation  of  which  is  prescription  and  imme- 
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morial  usage,  can  be  made  to  attach  to  them.  An  obligatioB 
to  construct  and  repair  roads  and  bridges  can  only  be  derived 
from  the  possession  of  such  powers  oyer  their  construction 
and  repair  as  the  statute  has  conferred  upon  them.  And  the 
law  will  not  impose  an  unqualified  obligation  where  the  means 
of  performing  it  do  not  exist.  Now,  the  towns  have  power  to 
choose  commissioners  of  highways;  but  the  statute,  in  express 
terms,  gives  to  these  commissioners  when  elected,  the  care  and 
superintendence  of  the  highways  and  bridges  of  the  towns,  and 
confers  upon  them  all  the  powers  requisite  for  the  execution  of 
their  trust.  They  are  in  no  way  responsible  to  the  town,  but 
are  themselves  a  species  of  quasi  corporation,  with  power  to  sue 
and  be  sued,  having  legal  succession,  and  deriving  their  author- 
ity, not  through  the  town,  but  directly  from  the  statute.  The 
towns  have  no  power  to  give  the  slightest  direction  or  instruc- 
tion to  these  officers  as  to  the  performance  of  their  duties.  So  the 
towns  have  power  to  raise  money  for  constructing  and  repairing 
roads  and  bridges,  but  this  power  is  limited  to  the  raising  of 
only  two  hundred  and  fifty  dollars  in  any  one  year,  B.  S.,  c.  22, 
sec.  4,  and  can  only  be  exercised  at  the  annual  township  meeting. 
So  highway  labor  may  be  annually  assessed  upon  persons  and 
property  within  the  township,  but  the  amount  to  be  assessed  in 
any  one  year  is  limited:  Id.,  c.  23,  sees.  4,  5;  and  the  power  to 
assess  is  vested  exclusively  in  the  commissioners  of  highways. 
Further,  the  power  to  raise  money  for  the  construction  of 
bridges  is  vested  in  part  in  the  boards  of  supervisors  of  the 
oounties:  Id.  c.  27.  Looking  at  all  the  statutory  provisions  on 
the  subject,  we  think  they  furnish  no  ground  for  the  inference 
that  it  was  intended  that  townships  should  be  subject  to  any 
8uch  broad  and  onerous  obligation  as  is  contended  for. 

The  existence  of  any  such  obligation  upon  towns  in  the  state 
of  New  York  was  denied  in  Morey  v.  Ibwn  of  Newfane,  8  Parb. 
645,  and  in  Hickok  v.  Trustees  etc.  of  PlaUsburgh,  15  Id.  427,  and 
the  doctrine  of  these  cases  was  recognized  and  approved  by  the 
court  of  appeals  in  a  decision  of  the  latter  case  on  appeal,  which 
is  not  yet  reported,  but  which  I  have  had  an  opportunity  ol 
examining.  These  decisions  were  regarded  as  settling  the  law 
on  this  subject  in  the  state  of  New  York,  and  they  ought  to 
have  great  weight  in  determining  it  with  us,  because  our  statutes 
respecting  townships  are  almost  identical  with  theirs. 

In  all  the  New  England  states  towns  have  from  an  early 
period  been  made  liable  by  statute,  in  certain  cases,  to  civil  ac- 
tions, for  injuries  sustained  by  individuals  on  account  of  the 


GOMMISSIONBBS  V.  Mabtih.  [IGflh. 


non-xepalr  of  highways  and  bridges;  but  the  unifonn  oourae  of 
dedsions  there  has  been  that  no  snoh  liability  existed  indepen- 
dently of  express  statutory  enactment:  Mower  t.  Inhabilania  of 
Leicesier,  9  Mass.  247  [6  Am.  Dec.  63];  Holman  y.  Inhabitanis 
of  Totonsend,  13  Met.  297;  Harwood  t.  LoweU,  4t  Cnsh.  310; 
JBrailey  y.  InhabiiarUsofSouikborimgh,  6  Id.  141;  Sawyer  t.  Norfh^ 
/SeU,  7  Id.  494;  2»ed  T.  ^e{/iu<,  20  Me.  246;  Ohidaey  t.  Ibum  of 
Canton,  17  Conn.  475;  Noyes  v.  Ibton  of  Morridown,  1  Yt.  353; 
Fairbanks  y.  Toum  of  Antrim,  2  N.  H.  106;  and  HUl  y.  Bichn 
mond,  2  Woodb.  &  M.  837,  where  Judge  Woodbury  says  such  is 
the  law  in  Bhode  Island.  A  contraiy  doctrine  preyails  in  Penn- 
sylyania:  Dean  y.  Milford  Toumskip,  6  Watts  &  S.  545;  Ihrie  Ciiy 
y.  Schwingle,  22  Pa.  St.  384  [60  Am.  Deo.  87].  My  researehee, 
which  haye  been  somewhat  extended,  haye  disclosed  scarcely  a 
trace  of  the  doctrine  of  these  last  decisions  elsewhere;  and  when 
we  consider  the  frequency  of  injuries  resulting  from  defects  of 
highways  and  bridges,  the  absence  of  authority  in  most  of  the 
states  upon  the  subject  of  the  liability  of  towns  for  such  in- 
juries furnishes  the  strongest  eridence  that  they  haye  not  been 
generally  understood  to  be  liable.  In  deciding  the  case  of  Morey 
y.  Toum  of  Newfane,  8  Barb.  645,  in  New  York,  the  court  saj 
that  up  to  that  period  (1850)  no  precedent  was  known  to  exist 
of  an  attempt  to  assert  any  such  liability  in  that  state.  Until  now* 
we  are  not  aware  that  any  such  attempt  has  been  made  here. 

There  is  a  long  course  of  decisions  tending  to  establish  tha 
the  doctrine  that  a  municipal  or  other  corporate  body,  yested 
with  powers  and  enjoying  franchises  and  priyileges  for  its  own 
benefit,  is  liable  to  a  ciyil  action  for  any  injury  resulting  either 
from  its  misfeasance  or  that  of  its  officers,  or  for  the  neglect  of 
any  duty  which  its  charter  or  the  law  imposes:  Henly  y.  Mayor 
ofLymeBegis,  3  Bam.  &  Adol.  77;  S.  0.,  5  Bing.  91;  and  Mayor 
etc,  of  Lyme  Begia  y.  Henley,  1  Bing.  N.  0.  222;  Eiddle  y.  Pro^ 
prietora  etc.,  7  Mass.  169  [5  Am.  Dec.  35];  Huteon  y.  Mayor  of 
New  York,  5  Sandf.  289;  Smoot  y.  Mayor  of  Wetwmjpka,  24  Ala. 
112.  And  it  is  the  .extent  to  which  some  of  those  cases  haye 
gone,  especially  in  New  York,  in  subjecting  municipal  corpora- 
tions to  such  liability,  which  has  created  the  only  doabt  I  haye 
entertained  in  regard  to  the  present  case. 

But  the  cases  which  haye  gone  furthest  in  this  direction  dis- 
tinctly assert  that  no  such  liability  exists  on  the  part  of  those 
minor  political  organizations,  or  qiMsi  corporations,  such  as 
towns  and  counties,  whose  corporate  powers  and  functions  are 
eonf erred  without  their  solicitation,  for  the  benefit,  not  of  them* 
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■elTes,  bni  of  the  pablio  at  large.  In  Bicbob  t.  Ihtnimm  etc. 
of  FlaMubwrg^  tupra,  the  New  York  aapreme  court,  after  a  re* 
ifiew  of  the  aathoiitieBy  say  that  it  is  the  aoceptanoe  of  a  epeoial 
eharter  that  makes  the  incorporated  body  liable  to  this  action, 
and  it  is  the  want  of  saoh  a  charter  that  exempts  the  towns, 
unless  they  are  especially  made  liable  by  statute  under  certain 
eiicnmsiances,  as  in  Massachusetts. 

If,  as  we  think,  towns  are  not  by  the  common  law  liable  in 
actions  directly  against  them  for  damages  sustained  in  conse- 
quence of  the  non-repair  of  bridges  and  highways,  we  are 
clearly  of  opinion  that  they  cannot,  under  chapter  119  of  the 
rerised  statutes,  be  subjected  to  any  such  liabOiiy  through  the 
means  of  an  action  like  the  present  against  the  commissioners 
of  highways.  That  chapter  provides  that  in  certain  cases  ac- 
tions may  be  brought  by  and  against  certain  county  and  town- 
ship officers  therein  m^itioned,  and  among  them  the  commis- 
sioners of  highways  of  the  seyeral  townships,  by  their  name  of 
office,  without  naming  them  individually.  They  are  authorized 
to  sue  in  that  capacity  **  upon  any  contract  lawfully  made  vrith 
them  or  their  predecessors  in  their  official  character,  and  to  en- 
force any  liability  or  any  duty  enjoined  by  law  to  such  officers, 
or  to  the  body  which  they  represent,  or  to  recover  damages  for 
any  injuries  done  to  the  property  or  rights  of  such  officers,  or 
of  the  bodies  represented  by  them."  This  language  would  bear 
criticism  on  account  of  its  want  of  perspicuity;  yet  I  think  the 
the  meaning  is  discernible.  Section  4,  which  assumes,  rather 
than  declares,  that  actions  may  be  brought  against  such  offi- 
cers by  the  same  names  in  which  they  are  authorized  to  sue, 
does  not  prescribe  what  actions  may  bs  brought  against  them; 
but  section  6  sheds  some  light  upon  the  intention  of  the  legis- 
ture  upon  this  subject.  It  provides  that  when  any  contract 
shall  have  been  entered  into,  or  any  liability  incurred  by  or  in 
behalf  of  any  county  or  township,  by  any  officer  thereof,  within 
the  scope  of  his  authority,  the  same  remedies  may  be  had  after 
the  termination  of  his  office,  and  process  may  be  served  in  the 
same  manner  upon  any  successor  of  such  officer,  as  if  he  had 
continued  in  office. 

"Beading  these  provisions  in  connection  with  the  seventh  sec- 
tion already  referred  to,  which  provides  that  if  any  judgment 
shall  be  recovered  against  any  township  officers  in  any  action 
prosecuted  by  or  against  them  in  their  name  of  office,  no  execu- 
tion shall  issue  thereon,  but  the  same  shall  be  levied  and  col- 
lected as  other  township  charges,  it  is  quite  clear  that  it  was  not 
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the  intention  of  the  statute  to  subject  the  townahipe  to  any  new 
liability,  but  merely,  so  far  as  it  relates  to  claims  against  town- 
ships, to  remove  doubts,  difficulties,  and  inconveniences,  which 
before  existed  in  their  enforcement.  We  think  it  does  not  au- 
thorize any  action  to  be  brought  against  township  officers  bj 
their  name  of  office,  except  for  acts  done,  or  upon  contracts 
made  by  them,  while  acting  within  the  scope  of  their  official 
duty  and  authority.  The  present  action  is  brought  to  recover 
damages  caused  by  alleged  neglect  of  official  duty  by  the  de- 
fendants, for  which,  if  liable  at  all,  they  are  liable  individually, 
and  not  officially,  as  a  quasi  corporation:  See,  per  Tallmadge, 
senator,  in  Flower  v.  AUen^  5  Cow.  670;  Superviaon  etc,  of  ChA* 
way  V.  StimBon^  4  Hill,  136;  Palmer  v.  Vandenbergh^  3  Wend.  193. 

This  view  of  the  statute  will  be  found  to  derive  some  confir- 
mation, if  confirmation  it  needed,  from  the  opinions  delivered  in 
MMnnon  v.  Penson,  18  Eng.  L.  &  Eq.  609,  S.  C,  25  Id.  467, 
which  involved  the  construction  of  an  English  statute  provid- 
ing that  counties  might  sue  and  be  sued  in  the  name  of  the 
county  surveyor. 

For  these  reasons,  we  are  of  the  opinion  that  the  judgment 
below  ought  to  be  reversed,  with  costs. 

Present  and  concurring,  Gbeen,  Copelaxd,  Johssoh,  Uabiih^ 
and  Peatt,  JJ.  

LiABiUTT  or  GiTiBS  tOR  Kbolkct  to  Rbpaib  Stbests:  Savage  v.  Am* 
ffor,  63  Am.  Dec.  65S,  and  Browning  v.  City  qf  Sprinri/tdd,  Id.  345,  and  the 
notes  thereto,  in  which  the  question  of  liability  of  towna  and  guan  mnnioipal 
corporations  is  discussed  at  length.  The  general  rule  exempts  towns,  town* 
ships,  and  such  giuui  corporations  from  liability,  and  places  it  upon  the  offi- 
cers individually  whose  duty  it  is  to  make  the  repairs:  Leoni  t.  Taylor^  20 
Mich.  153;  Detroit  v.  BUtchebu^  21  Id.  106,  both  of  which  cite  and  approve 
the  principal  case.  In  Marathon  v.  Oregon,  5  Id.  379,  the  principal  case  b 
referred  to  as  containing  appropriate  remarks  upon  the  impropriety  of  mb- 
Jeoting  towna  ftp  actions  for  the  faults  of  their  officers. 


People  v.  DsNUia 

[4  HiOHiOAir*  609.] 

SuBinis  ON  Bboookizanob  abs  Bo0kd  Sspakatblt  fbom  TBini  Plural* 
PAL,  a  recognizance  being  simply  a  common-law  obligation. 

Omaaiov  ov  Kami  of  Prinoifal  in  Declaration  on  RioooNnANai  oan* 
NOT  BB  Availed  of  on  Motion  in  Abbbst  of  Judombnt,  as  saoh  mo- 
tion is  based  solely  on  defects  apparent  on  the  face  of  the  record;  bnl 
non- joinder  of  a  co-contractor  can  only  be  taken  advantage  of  when  the 
record  does  not  show  it  by  plea  in  abatement. 
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Rbooonbavoi  to  Ahswkb  Indiotmsht  vos  liABonnr,  without  Dmcrib* 
uno  What  LAJunonr,  is  SuvnomiTLr  DnoBipnYB  of  OmNsi;  the 

naming  of  an  offense,  whiQh  belongs  to  a  oUm  which  haa  a  definite  and 
weU-nndentood  general  name,  by  aaoh  general  name  ia  sanctioned  by 
long  and  uniform  nsageu 

FmILXTBX  to  RkGITB  SpBOIAL  dBOVMSTAMCn  VmrntL  WHIOH  &E00ONIZAKCB 

18  Taken  dobs  xot  Iktaudatk  It  if  the  officer  had  authority  in  cases 
of  that  general  description  to  take  it;  and  it  is  not  necessary  in  declaring 
upon  a  recognizance  to  aver  the  existence  of  the  partionlar  facts  showing 
that  the  officer  had  authority  to  take  it. 

Pabol  EnDiacB  or  Co^stehts  of  Bbrbotkd  Imdiotmbkt  is  Adhissiblb 
the  same  as  with  any  other  document,  where  the  case  does  not,  from  its 
nature,  disclose  the  existence  of  other  or  better  evidence. 

DiBTBUcnoy  of  Indiothbht  bbfobb  Tbrm  at  Which  Pbbsov  is  Raooo- 

HIZED  TO  AfFEAB  IS  No  DEFENSE  TO  ACHON  ON  RbOOOHIZANGE,  the 

condition  of  which  is  that  the  person  shall  appear  at  a  day  certain  and 
abide  the  order  of  the  court;  for  until  discharged  by  order  of  the  court, 
he  must  appear  to  any  other  indictment  that  may  be  found  against  him 
for  the  offense. 

Debt  on  a  recognizance  given  by  the  defendants,  conditioned 
'*  that  one  Seth  P.  Benson,  Jan.,  should  personally  appear  "  at 
a  specified  term  of  the  circuit  court  for  the  county  of  Lenawee, 
« then  and  there  to  answer  to  a  certain  indictment  against 
him  for  larceny,  and  then  and  there  to  abide  the  order  of 
the  said  court.''  The  recognizance  was  duly  taken  before  a 
Qpmmissioner  having  authority  to  take  it,  but  contained  no  re- 
citals of  the  circumstances  under  which  it  was  taken  or  of  the 
authority  of  the  commissioner.  Prior  to  the  term  of  the  court 
at  which  Benson  was  to  appear,  the  indictment  against  him 
and  also  the  recognizance  were  destroyed  by  the  burning  of 
the  office  of  the  clerk  of  the  court  in  which  they  were  on  file. 
The  indictment  contained  two  counts,  one  for  larceny  in  having 
stolen  a  span  of  horses,  and  one  as  accessaiy  before  the  fact; 
bat  the  recognizance  contained  no  reference  to  this  second 
oount.  Benson  did  not  appear  at  the  term  of  court  specified, 
and  the  recognizance  was  declared  forfeited.  The  case  was 
certified  from  the  Lenawee  circuit;  and  the  questions  discussed 
in  the  opinion  were  raised  on  the  trial,  and  on  motion  made  bj 
the  defendants  in  arrest  of  judgment, 

8.  8.  WUkin8on  and  O.  A.  8tacey,  for  the  people. 
A.  B.  Tiffany^  for  the  defendants. 

By  Court,  Douglass,  J.  The  first  question  reserved  is, 
whether,  as  Benson  was  a  party  to  the  recognizance,  this  should 
not  have  been  stated  in  the  declaration. 

The  dedaration  does  not  show  on  its  face  whether  he  was  a 
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partj  or  not.  From  a  reference,  on  the  brief  of  the  defendantff 
connsel,  to  revised  statntes,  c.  134,  sees.  42,  43,  which  provide 
that  in  the  case  there  mentioned  the  circnit  court  commissioner 
shall  be  authorized  to  take  the  recognizance  of  a  person  impris* 
onedy  and  of  two  sufficient  sureties,  we  suppose  it  is  insisted 
that  it  is  essential  to  avalid  recognizance  that  the  person  bound 
io  appear  should  be  recognized  jointly  with  his  sureties;  and 
that  therefore  tiie  declaration  does  not  show  a  valid  recogni- 
zance. But  a  recognizance  is  a  common-law  obligation,  and  by 
the  common  law  the  sureties  may  be  bound  separately  from 
their  principal,  or  without  this  principal  being  bound  at  all: 
Minor  t.  State,  1  Blackf.  236.  Therefore  the  alleged  omission 
cannot  be  availed  of  on  motion  in  arrest  of  judgment,  which  is 
based  solely  upon  defects  apparent  on  the  face  of  the  record. 

The  evidence  on  the  trial  showed  that  in  this  case  Benson, 
the  principal,  recognized  jointly  with  the  defendants;  but  it  is 
well  settled  that  in  actions  ex  contractu  the  non-joinder  of  the 
co-contractor  is  not  a  ground  of  variance,  and  unless  it  appear 
on  tho  face  of  the  declaration,  can  only  be  taken  advantage  of 
by  plea  in  abatement:  Bice  v.  ShvJte^  1  Smith's  Lead.  Cas.  287, 
292, 296,  and  note  thereto;  CabeU  v.  Vaughan,  1  Wm.  Saund.  291. 
And  this  rule  applies  to  actions  on  recognizances  and  judgments, 
viz.:  WUarn  v.  Slaie,  6  Blackf.  212;  Burgess  v.  JbboU,  1  Hill 
(N.  T.),  475;  S.  C,  6  Id.  135;  Cocks  v.  Brewer,  11  Mee.  &  W.  61; 
Needham  v.  Beaih,  17  Yt.  224,  225;  McGregor  v.  BaJch,  Id.  568, 
667. 

The  second  question  is  whether  the  recognizance  was  valid 
because  it  did  not  contain  a  sufficient  description  of  the  offense. 
It  was  a  recognizance  to  answer  to  an  indictment  for  larceny, 
without  describing  what  larceny;  in  this  respect  the  recogni« 
zance  was  in  the  form  sanctioned  by  long,  and  as  far  as  our 
knowledge  extends  almost  uniform,  usage,  both  here  and  else- 
where; and  we  have  no  doubt  that  the  naming  of  the  offense, 
where  it  belongs  to  a  class  which  has  a  definite  and  well-under- 
stood general  name,  is  sufficient:  See  Ibwler  v.  CommanweaUh, 
4  T.  B.  Mon.  128.  We  can  see  no  good  reason  for  requiring 
greater  partioulariiy,  and  the  authorities  do  not  seem  to  require 
it:  GilderOeeve  v.  People,  10  Barb.  85;  Hall  v.  State,  15  Ala.  431; 
State  V.  Weaver,  18  Id.  293;  State  v.  ffamer,  2  Ind.  871. 

What  we  have  said  on  this  point  is  a  sufficient  answer  to  the 
third  question,  which  is,  whether  the  recognizance  was  void» 
inasmuch  as  it  took  no  notice  of  the  count  in  the  indictment 
ohazging  Benson  as  accessaiy  before  the  fact. 
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The  f onrih  qneoiion  is,  whether  the  reeogniouice  was  "void 
beoanse  it  did  not  state  the  circmnstanoes  under  which  it  was 
taken.  Althotigh  at  one  time  some  doubts  seenuto  have  existed 
apon  the  subject,  we  think  it  is  now  well  settled  thai  where  the 
recognizance  has  a  condition  to  do  some  act,  for  the  doing  of 
whidi  such  an  obligation  may  properly  be  taken,  and  the  court 
or  officer  before  whom  it  was  acknowledged  had  authoriiy  bj 
law  to  act  in  cases  of  that  general  description,  the  recognizance 
is  Talid,  although  it  does  not  recite  the  special  ciroumstances 
under  which  it  was  taken;  and  that  in  declaring  upon  such  a  re- 
csognizance  it  is  not  necessaiy  to  ayer  the  existence  of  the  par- 
ticular facts  which  show  that  the  court  or  officer  had  authoriiy 
to  take  it:  People  t.  Eane,  4  Denio,  630;  People  ▼.  MQis,  5 
Barb.  511;  Archer  ▼.  CommonweaUh,  10  Gratt.  688;  Champlain 
T.  People,  2  N.  Y.  82;  QUderdeeve  v.  People,  10  Barb.  85. 

The  fifth  question  is,  whether  parol  evidence  was  admiBBible 
of  the  contents  of  the  indictment,  it  having  been  destroyed. 
Although  there  has  been  some  conflict  in  the  authoritieB,  this 
question  also  seems  to  be  veiy  well  settled.  Mr.  Ghreenleaf ,  in  the 
first  volume  of  his  Evidence,  section  509,  says:  "  If  a  record  is 
lost  and  is  ancient,  its  existence  and  contents  may  sometimes  be 
presumed;  but  whether  it  is  ancient  or  recent,  after  proof  of  the 
loss,  its  contents  may  be  proved  like  any  other  document,  by 
any  secondary  evidence,  where  the  case  does  not,  from  its 
nature,  disclose  the  existence  of  otber  and  better  evidence. 
And  the  cases  there  cited,  and  in  note  2  to  section  84,  fully  sus- 
tain this  proposition:  Bee  also  Daviea  v.  PebU,  11  Ark.  849; 
Ofi)ome  V.  Eakin,  10  Smed.  &  M.  549;  Derreli  v.  Alexander,  25 
Ala.  265;  EiU  v.  Parker,  5  Bich.  L.  87;  Harris  v.  McBea,  4  Ited. 
Ij.  81;  Jackaon  ex  dem.  Taylor  v.  CuUum,  2  Blackf.  228  [18  Am. 
Dec.  158]. 

The  sixth  question  is,  in  substance,  whether  the  destruction 
of  the  indictment  before  the  term  at  which  Benson  was  recog- 
nized to  api)ear  was  not  a  good  defense  to  this  action  on  the 
recognizance. 

We  think  not.  The  condition  of  the  recognizance  was  that 
Benson  should  appear  at  the  then  next  term  of  the  circuit  court 
and  answer  to  an  indictment  against  him  for  larceny,  and  then 
to  abide  the  order  of  the  court.  A  man's  bail  are  his  jailers, 
and  they  are  bound  to  have  him  as  much  in  the  power  of  the  court 
as  if  he  were  within  its  prison  walls.  Without  appearance  or 
an  order  of  court  to  that  effect,  they  are  never  discharged.  It 
would  have  been  no  defense  to  this  action  if  it  had  appeared 
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note  was  for  Che  sum  of  two  thousand  dollars,  with  interest 
at  the  rate  of  two  i)er  centum  per  month.  Upon  the  assess- 
ment of  the  amount  due  upon  the  notes,  the  plaintiff  below 
claimed  to  be  entitled  to  interest  on  the  notes  at  the  rates  speci- 
fied in  them,  respectively,  from  their  date  to  the  time  of  judg- 
ment. To  the  allowance  of  such  interest,  Brewster,  who  was 
the  mortgagor,  objected,  and  insisted  that  interest  on  each  of  the 
notes  should  be  computed  at  the  rate  specified  in  it,  from  the 
date  of  the  notes  to  maturity,  and  that  after  maturity  interest 
should  be  computed  at  the  general  legal  rate  of  seven  per  centum 
per  annum.  The  district  court  orerruled  the  objection,  and 
allowed  to  the  plaintiff  below  interest  on  each  of  the  notes  at  the 
rate  specified  in  it  from  the  date  thereof  to  the  time  of  judgment. 
Brewster  excepted,  and  removed  the  case  to  this  court  by  writ  of 
error.  The  exception  stated  presents  the  only  question  to  be 
determined  by  this  court  in  the  case,  and  is  simply  this:  Does 
the  rate  of  interest  specified  in  a  promissory  note  cease  at  the 
maturity  of  the  note? 

The  question  must  be  solved  by  the  application  of  the  provis- 
ions of  the  statute,  '*  of  the  interest  of  money,''  to  the  terms  of 
the  contracts  contained  in  the  notes.  That  statute  contains  only 
two  short  sections,  in  these  words:  "  Section  1.  Any  rate  of  in- 
terest agreed  upon  by  the  jmrties  in  contract  specifying  the  same 
in  writing  shall  be  legal  and  valid.  Section  2.  When  no  rate 
of  interest  is  agreed  upon  or  6i>ecifi6d  in  a  note  or  other  con- 
tract, seven  per  centum  per  annum  shall  be  the  legal  rate/' 

The  two  prominent  ideas  that  strike  one  in  analyzing  this 
statute  are  these:  that  the  legal  or  general  rate  of  interest — 
seven  per  centum  per  annum — is  to  be  applied  only  **  when  no 
rate  of  interest  is  agreed  upon  or  specified  in  a  note  or  con- 
tract;" and  if  any  rate  is  specified  in  the  contract  or  note,  it 
matters  not  what  it  may  be,  it  is  valid,  and  consequently  to  be 
applied  to  the  demand.  The  statute  contains  no  limit  as  to  tLe 
time  during  which  the  rate  agreed  upon  in  the  contract  shall 
run.  Consequently,  if  there  is  any  such  limit,  it  must  result  from 
the  operation  of  some  controlling  legal  principle.  Is  there  any 
any  such  principle  properly  applicable  under  the  provisions  of 
our  statute? 

Interest  is  but  an  incident  to  the  debt  that  bears  it — ^a  rent 
that  the  debtor  pays  for  the  use  of  his  creditor's  money.  The 
power  and  influence  which  money  confers  upon  its  owner  has 
hitherto  induced  restrictions  upon  the  rates  of  use,  and  even 
absolute  prohibitions  beyond  certain  rates  under  severe  penalties 
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and  f orfeitarea  by  legidatiTe  enactment.  It  eeems  to  hare  been 
the  purpose  and  design  of  onr  statute  to  sweep  away  all  such 
obstacles  in  the  way  of  contracts  for  interest,  and  to  leare 
parties  making  them  free  from  all  legislatiTe  guardianship.  It 
is  based  upon  the  principle  that  if  a  person  is  competent  to 
oontract  at  all,  he  is  as  competent  to  contract  for  the  rate 
of  interest  as  for  the  use  of  a  horse,  or  for  rent  of  land,  or  any 
other  matter  within  the  scope  of  legal  and  moral  contracts 
between  one  person  and  another.  In  my  Tiew  of  the  design 
and  effect  of  our  statute,  contracts  in  writing,  by  which  one  per- 
son agrees  to  pay  a  specified  rate  of  interest  on  a  debt  due  or  to 
become  due  to  another,  should  be  construed  by  the  same  rules 
of  legal  construction  which  are  applied  to  every  other  contract 
in  writing  between  parties.  The  intention  of  the  parties  should, 
when  clearly  manifest  upon  the  face  of  the  contract,  control  its 
legal  effect,  and  the  rights  of  the  parties  under  it;  but  when  the 
intention  is  not  clear,  the  contract  is  to  be  construed  most 
strongly  against  the  promisor,  and  especially  so  if  a  different 
construction  results  in  allowing  a  i)er8on  to  derive  a  benefit  from 
his  own  breach  of  faith  and  moral  delinquency. 

What  was  the  intention  of  the  parties  to  the  notes  in  this  case 
in  regard  to  the  time  when  the  rate  of  interest  specified  in  theoi 
should  cease  ?  Did  the  maker  of  the  notes  intend  or  expect  that 
the  rates  of  interest  mentioned  in  the  notes  should  cease  at  their 
maturity?  I  cannot  think  so.  But  suppose  he  did.  How  was 
it  with  the  other  party — ^the  payee  ?  Is  there  anything  in  the 
contract  to  show  that  he  designed  or  anticipated  that  his  rate  of 
interest  on  the  debt  was  to  be  reduced  to  a  lower  rate  after 
maturiiy  than  it  bore  before  it  was  due?  Such  an  idea  is  hardly 
snpposable.  If  any  such  conclusion  is  to  be  drawn  from  the 
contract,  it  must  be  by  implication;  for  certainly  it  is  not  so 
expressed;  and  the  implications  to  be  drawn  from  the  construe- 
tion  must  be  against,  not  the  promisee,  but  the  promisor;  and 
the  implication  to  be  made  against  him  in  solution  of  any  doubt 
srising  out  of  the  terms  of  the  contract  is  that  the  parties  in- 
tended that  the  rates  of  interest  specified  in  the  contract  should 
ran  upon  the  debt  until  it  should  be  paid.  Such  construction 
is  not  at  all  inconsistent  with  our  statute,  but,  in  my  view,  strictiy 
conformable  to  it.  It  is  the  rate  agreed  upon  by  the  parties 
— the  stipulated  value  of  the  use  of  the  money — the  specified 
mie  of  interest  in  the  notes,  which  excludes  the  application  of 
tbe  general  legal  rate. 

The  rate  of  interest  on  money  is  a  proper  and  lawful  subject 
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of  contract.  It  always  has  been  so,  but  genemlly  under  more 
or  less  statutory  restrictions.  Now,  here  it  is  as  free  from  such 
restrictions  as  is  the  price  or  use  of  property  of  any  kind.  In 
this  state  of  the  subject  of  interest,  a  written  promise  to  pay  a 
given  sujn  of  money,  with  a  specified  rate  of  interest,  on  some 
future  day,  certainly  seems  to  bear  a  twofold  aspect:  first,  that 
the  debt,  the  incident  as  well  as  the  principal,  shall  be  paid  by 
the  day;  second,  that  the  debt  shall  bear  a  specified  rate  of  in- 
terest as  its  incident.  The  debt  and  its  incident  are  co-existent. 
No  change  is  to  be  presumed.  In  the  absence  of  any  action  of 
the  parties,  no  rule  of  law  should — ^nor  do  I  think  any  does 
— intervene  to  sever  one  from  the  other.  The  agreement  fixing 
the  rate  of  interest  on  the  debt  overrides  and  supersedes  the 
application  of  general  statutory  rate,  so  long  as  the  debt  to 
which  the  agreed  rate  is  fixed,  or  any  part  of  it  exists;  for  the 
statute  is,  by  its  terms,  subservient  to  and  must  be  oontroUsd 
by  the  agreement  of  the  parties. 

This  construction  is  directly  supported  by  the  rule  for  com- 
puting interest  upon  contracts  for  the  payment  of  money  bear- 
ing interest  at  a  maximum  rate  allowed  by  statute.  In  comput- 
ing interest  on  such  demands,  no  rest  is  made  at  their  maturity. 
If  the  contract  to  pay  interest  ceases  at  the  maturity  of  the  debt, 
and  the  subsequent  interest  is  allowed  only  in  virtue  of  the 
statute,  then  a  rest  should  be  made  at  such  maturity,  and  the 
whole  amount  of  the  debt  and  interest  then  due  should  bear  in- 
terest from  the  time  at  the  statutory  rate.  Such  has  never,  to 
my  knowledge,  been  the  rule  of  computation  of  interest  on  such 
demand;  but  the  rule  has  been  to  compute  the  interest  on  the 
principal  debt  from  its  date  to  the  time  of  payment  or  judgment, 
a  rule  founded  upon  the  contract,  and  not  on  the  statute  allow- 
ing interest. 

As  well  might  it  be  said  that  a  tenant  holding  over  after  the 
expiration  of  his  term  should  not  pay  rent  at  the  rate  reserved 
in  the  lease  under  which  he  entered,  and  should  be  liable  to  pay 
only  the  reasonable  value  of  the  use,  as  that  the  maker  of  the 
note,  under  our  statute,  be  liable  to  pay  the  rate  of  interest  on 
hia  debt  overdue  which  he  by  his  vmtten  promise  agreed  it 
should  bear  before  maturity.  They  both  stand  upon  the  same 
principle.  The  tenant  refuses  to  surrender  at  the  expiration  of 
his  term,  and  for  that  reason  he  will  not  pay  the  rate  of  rent 
agreed  upon  in  the  lease,  and  insists  upon  a  right  to  be  dis- 
charged by  payment  of  a  less  rate  upon  a  mere  legally  implied 
promise  to  pay  the  value  of  the  use  and  occupation;  tibe  maker 
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of  a  note  lef nses  to  pay  it  at  maturiiy,  and  for  that  reason  in- 
eists  that  he  is  discharged  from  his  agreement  to  pay  interest, 
and  the  payee  entitled  only  to  the  legal  and  less  rate.  Such  a 
principle  and  rule  has  never  been  tolerated  between  landlord 
and  tenant,  and  never  should  be  allowed  to  prevail  between  the 
promisor  and  promisee  in  a  contract  for  the  payment  of  interest 
for  the  use  of  money. 

The  moral  influences  and  effects  of  such  a  rule,  if  allowed  to 
prevail,  are  in  all  respects  deleterious  and  reprehensible.  The 
rule,  if  applied  to  contracts  made  in  view  of  our  statute,  offers  a 
premium  upon  bad  faith,  and  allows  persons  to  reap  rich  har- 
vests of  wealth  out  of  their  own  violated  promises  and  forfeited 
pledges;  it  allows  them  to  avail  themselves  of  benefits  derived 
from  their  own  wrongs,  and  to  enjoy  them.  To  such  a  doctrine 
I  cannot  assent,  in  whatever  form  it  may  arise. 

The  cases  cited  by  the  plaintiff  in  error  upon  the  argument 
seem  to  have  arisen  under  the  influence  of  statutory  limitations 
and  restrictions  upon  contracts  for  the  interest  of  money,  an 
influence  the  like  of  which  does  not  prevail  here.  There,  it  would 
seem  that  the  statutes  control  the  contract  beyond  the  specified 
limit  of  interest;  here,  the  statute  has  no  application  to  or  effect 
upon  the  agreement  to  pay  interest,  for  it  is  only  in  the  absence 
of  any  agreement  that  the  statute  has  any  operation.  I  am  con- 
strained to  think  that  agreements  made  in  view  of  our  statute  of 
interest  stand  upon  another  and  different  principle  from  the 
csaea  cited  and  which  arise  under  statutory  restrictions.  There 
the  statutes  controlled  the  agreement;  here  the  agreement  pre- 
vails over  the  statute. 

The  only  case  cited  that  bears  any  close  analogy  to  this  is  that 
of  Ludwick  V.  Hunitinger,  5  Watts  &  S.  61.  That  case  would 
seem  to  be  within  the  principle  contended  for  by  the  plaintiff  in 
error.  While  I  hesitate  and  regret  to  differ  with  the  eminent 
court  who  pronounced  that  decision,  I  am  constrained  to  ques- 
tion the  correctness  and  propriety  of  the  principle  upon  which 
it  rests — a  principle  that  changes  the  terms  of  a  lawful  contract 
between  parties;  and  I  seriously  doubt  whether  that  court  would 
have  applied  the  doctrine  and  rule  of  that  case  to  one  like  this, 
to  a  case  in  which  the  effect  would  be  to  diminish  the  liability 
of  the  promisor,  and  give  him  a  direct  and  material  benefit  as 
the  result  of  a  violation  of  his  promise.  If  that  case  is  to  be 
considered  as  founded  upon  an  established  doctrine  fixing  an 
inflexible  rule  applicable  to  all  cases,  whatever  the  consequences 
maj  be,  and  upon  whomsoever  they  may  fall— overriding  the 
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old  flaeied  and  salutaxy  maxim  that  no  man  shall  be  allowed  hj 
the  law  to  derive  a  benefit  bj  the  commisaion  of  a  wrong  or 
neglect  of  a  duiy — ^then  I  cannot  consent  to  adopt  or  follow  it 
as  a  precedent,  or  sanction  its  moral,  or  strengthen  its  force. 

In  mj  opinion,  the  judgment  of  the  district  court  should  be 
afSrmed*  __ 

NoTx  OoMTnruis  to  Bbab  Iim&iaT  at  Batb  Sfsciiied  thereik  w  loog 
M  the  principal  nemAins  unpaid:  Phhrney  ▼.  Baldwin^  61  Am.  Dec  02,  and 
easea  oited  in  the  note.  But  the  principal  caee  waa  taken  to  the  anpreme 
oonrt  of  the  United  States  upon  appeal,  and  its  doctrine  was  denied,  the 
ooart  holding  that  the  note  coald  bear  interest  after  matoxity  only  at  tha 
legal  rate,  and  that  the  rate  specified  in  the  note  referred  only  to  the  time 
prior  to  maturity  s  Brtwtttr  t.  Wah^field^  22  How.  118.  The  supreme  oonrt 
of  Indiana,  in  Bums  ▼.  Andenon,  68  Ind.  205;  Smith  ▼.  Ttaman^  71  Id.  176, 
and  BiehardBon  ▼.  JfePAerson,  74  Id.  163,  dte  and  follow  this  decision  of 
the  United  States  supreme  court;  but  in  Shaw  ▼.  Bixby^  84  Id.  377,  the 
three  preceding  cases  are  expressly  overruled,  and  the  doctrine  of  the  prin- 
cipal case  is  reasserted.  The  supreme  courts  of  Ulinoia,  in  Elnipre  ▼.  Jfe- 
Danid,  28  DL  203,  and  of  Massachusetts,  in  Unkm  InatUuiion/or  8awmff$  t. 
Boston^  129  Mass.  92,  refer  to  and  decline  to  follow  this  decision,  and  assert 
the  doctrine  of  the  principal  case.  In  the  District  of  Columbia  and  the  ter- 
ritoriea,  howcTor,  the  rule  established  in  22  How.  118,  remains  in  force: 
Holden  T.  TrtuA  Co,^  100  U.  S.  72;  but  in  cases  going  up  from  state  courts 
the  supreme  court  of  the  United  States  will  follow  the  ruling  of  the  state 
court:  Ohio  ▼.  Framk^  103  Id.  697. 

Ths  nuNOiPAL  OABi  IB  BBiXBBSD  TO  in  HoOkuheod  T.  Vam  Olaim,  4 
Minn.  191,  as  being  authority  for  holding  that  the  damages  on  breach  of  m 
money  contract  are  the  same  aa  the  interest  agreed  to  be  paid  on  tha  oontnal 
befogs  bnaoh. 
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TO  Pat  Ihtbbest  tbom  Batb  ov  Kon»  iv  Horn  n  hoi 
PcKCTUAXXT  Paid  at  Matubitt,  is  not  nsiirioiu,  and  may  be  enforad. 

AonoH  on  a  promissoiy  note.  It  was  contended  that  the  con- 
iiact  for  interest  was  usurious.    The  opinion  states  the  facts. 

Dyer  and  Bosiers,  for  the  plaintiff  in  enor. 

I\dU  and  Beil,  for  the  defendant  in  exror. 

By  Court,  Hahdt,  J.  This  was  an  action  brought  by  the  de- 
fendant in  error  upon  a  promissoiy  note,  made  by  the  plaintiffs 
in  error  in  December,  1853,  whereby  they  promised  to  pay,  on 
the  first  day  of  January,  1855,  three  himdred  and  ten  dollars 
for  the  hire  of  certain  slaves,  the  note  containing  an  agreement 
that  it  should  bear  six  per  cent  interest  from  the  date  if  not 
punctually  paid.  The  makers  failed  to  pay  the  note,  and  this 
action  was  brought  to  the  next  term  after  its  maturity,  and 
judgment  rendered  for  the  defendant  in  error  for  the  principal, 
^rith  interest  from  the  date  of  the  note,  according  to  its  terms. 

The  only  question  presented  is,  whether  the  plaintiff  could 
legally  recover  interest  in  the  suit  from  the  date  of  the  note. 

This  point  has  been  differently  decided  by  several  courts  of 
the  states  of  this  Union.  In  Virginia  it  has  been  held  that  such 
interest  is  not  recoverable,  because  it  is  to  be  regarded  in  the 
nature  of  a  penalty,  which,  upon  principles  of  equity,  cannot 
be  enforced:  Watter  v.  Long,  6  Munf.  71. 

On  the  oontraiy,  it  is  held  in  Kentucky  that  such  interest  is 
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recoverable,  because  it  is  a  contzact  made  between  competent 
parties,  and  fairly  in  violation  of  no  statate  or  principle  of 
sound  policy  or  of  morals :  Bumsfiy  v.  MaUhews,  1  Bibb,  242.  And 
this  view  is  also  sanctioned  in  South  Carolina  and  in  Indiana: 
SaUerwhile  v.  McEie,  Harp.  897;  GuUey  v.  Benney,  1  Blackf.  69. 

We  consider  the  rule  held  in  the  latter  cases  as  the  most  just 
and  reasonable,  and  as  calculated  to  promote  better  faith  and 
greater  punctualiiy  in  the  performance  o(  such  contracts.  As 
to  the  validity  of  the  agreement  to  pay  interest  accruing  before 
the  maturity  of  the  note,  in  point  of  consideration,  it  cannot 
be  questioned  that  the  note  might  be  drawn  to  bear  interest  ab- 
solutely from  its  date,  though  the  consideration  for  which  it 
was  given  might  not  be  complete  until  its  maturiiy.  If  such 
an  agreement  would  be  valid,  why  might  not  the  parties  stipu? 
late,  as  a  part  of  the  contract,  that  the  interest  should  be  paid 
from  the  date  in  the  event  that  the  debtor  should  fail  to  make 
punctual  payment?  If  the  parties  could  contract  for  the  pay- 
ment of  interest  absolutely  from  the  date,  there  appears  to  be  no 
good  reason  why  they  should  not  agree,  as  a  part  of  the  con- 
tract, that  it  should  be  paid  from  the  date  on  condition.  This 
case  is  substantially  one  of  a  contract  to  pay  principal  and  in- 
terest from  the  date  of  the  contract,  at  a  stated  time,  with  an 
agreement  that  if  the  principal  be  punctually  paid  the  interest 
shall  be  remitted;  and  in  such  a  case  it  has  been  held  that  full 
interest  may  be  recovered  in  case  of  default. 

There  is  nothing  illegal  or  unconscientious  in  such  a  contract; 
for  the  debtor  can  readily  avoid  the  payment  of  interest  by  do- 
ing that  which  law  and  good  faith  require  him  to  do,  viz.,  pay- 
ing the  principal  at  maturiiy.  He  is  therefore  subjected  to  no 
loss,  except  what  he  has  occasioned  by  his  own  wrong. 

The  judgment  below  was  in  accordance  with  this  view,  and  it 
is  therefore  affirmed. 

Smith,  0.  J.,  dissented. 

Stipulation  to  Pat  Imtsbkst  vbom  Datb  ov  Note,  if  note  is  not  pidd  al 
maturity,  is  not  nsmioxu:  See  Chnoer  t.  Carter,  66  Am.  Deo.  71,  and  note  76^ 
eollecting  the  prior  easee  in  thia  aeriea;  note  to  Dam$  ▼.  <7cut,  65  Id.  392. 
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ps  IfiwiMirpi,  866.] 

finr  vroN  Ribult  ov  Elbqtion,  thouoh  Made  aitie  Buonov  bib  bibi 
HxLD,  ia  indiotable  under  a  statate  proTiding  an  mdioimeQt  for  m  bal 
npon  the  resalt  of  any  election. 

Tmx  or  Commission  of  Oftensk  must  bx  Pbovxd  as  Laid  dt  LrDiOTMmv 
only  when  time  is  of  the  essence  of  the  offense,  or  a  necessary  ingredient 
in  the  description  of  it;  and  then  it  must  be  preyed,  at  least  so  far  as  mi^ 
be  necessary  to  identify  the  offense  charged. 

Ikdiciment  fob  Bbttino  ok  Elbction  Which  Cbaboxs  Bbt  to  kayb  memm 
Made  beforb  Election,  is  supported  by  proof  that  the  bet  was  made 
after  the  election  upon  the  unknown  result  thereof,  for  time  is  immaterial 
since  the  statute  draws  no  distinction. 

Qbakd  Jubt  Composed  of  Nibbteen  Jitbors  is  Illegal  or  MississirFi  un- 
der the  statute  of  1830,  which  ia  not  repealed  by  the  statute  of  1864. 

Wkebe  Gband  J0BT  Who  Fovm  Indictment  Appbabs  fbom  Rboobo  to 
HAVE  been  Illegally  Constituted,  a  motion  in  arrsat  of  Judgment  od 
this  ground  should  be  granted. 

IxDicTXENT  for  betting  on  the  result  of  an  election.  The 
opinion  states  the  case. 

J.  A.  P.  Campbell,  for  the  plaintiff  in  error. 
D.  C,  Olenn,  aUomey-general,  ior  the  state. 

By  Court,  Smtth,  C.  J.  This  was  a  couTiction,  in  the  circuit 
court  of  Attala,  for  betting  on  an  election.  The  indictment 
under  which  the  defendant  was  tried  charged  that  said  defend- 
ant, "on  the  twenty-eighth  day  of  October,  1856,  bet  a  fif  iy-doUar 
bank  note  against  a  horse,  with  one  McSharkey,  upon  the  result 
of  a  certain  election  to  be  held  on  the  fourth  day  of  Norember, 
A.  D.  1856,  in  the  state  of  Kentucky,  for"  presidential  electors^ 
etc.  On  the  trial,  it  was  proved  that  the  bet  was  made  on  the 
fifth  or  sixth  day  of  November,  1856,  and,  of  course,  after  the 
presidential  election  had  been  held  in  the  state  of  Kentucky. 
Upon  this  evidence,  under  the  instructions  of  the  court,  the 
defendant  was  found  guilty  and  sentenced.  Whereupon  he 
prosecuted  this  writ  of  error. 

On  the  trial,  at  the  instance  of  the  prosecuting  attorney,  the 
court  charged,  amongst  other  instructions  given  to  the  jury,  that 
'*if  they  believed  from  the  evidence  the  bet  was  made  either 
before  or  after  the  election  mentioned  in  the  indictment,  within 
twelve  months  next  before  the  finding  of  the  indictment,  the 
indictment  will  be  sustained."  And  the  court  refused  the  in« 
fitructions  requested  by  the  defendant,  which  were  in  the  words 
following^  to  \vit:  "If  the  jury  believe  from  the  evidence  ihak 
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ihe  bet  was  made  after  the  election  was  held,  and  after  the  time 
laid  in  the  indictment,  they  should  find  the  defendant  not 
guilty."  *'  If  they  believe  the  bet  was  made  after  the  time  laid 
in  the  indictment,  they  will  acquit"  And  "if  they  belicTe  the 
bet  was  made  after  the  election  had  been  held,  they  will  acquit." 

The  last  instruction  raises  the  question  whether  a  bet  made 
upon  the  result  of  an  election,  after  the  election  was  held,  is  a 
violation  of  the  statute  under  which  the  indictment  was  framed; 
and  which  applies  to  all  persons  who  ''  shall  wager  or  bet,  or 
who  shall  promote  or  encourage  the  wagering  or  betting  of  any 
money,  or  other  valuable  thing,  upon  any  cock-fight  or  duel,  or 
upon  the  result  of  any  election  of  any  kind  soever." 

This  language  is  certainly  broad,  and  is  sufficiently  compre- 
hensive to  include  any  wager  or  bet  upon  the  uncertain  result  of 
any  election,  whether  made  before  or  subsequent  to  the  time  of 
holding  such  election.  The  evils  resulting  to  the  commonwealth 
may  be,  and  doubtless  are,  greater  from  the  practice  of  betting 
upon  future  elections  than  [those]  which  would  result  from  the 
same  practice  if  confined  to  elections  which  had  previously  taken 
place.  But  for  that  reason  alone  we  are  not  authoriaed  to  re- 
strict the  plain  and  express  language  of  the  statute  to  the  prac- 
tice of  betting  on  elections  to  be  held  after  the  bets  are  made. 
And  that,  too,  in  the  face  of  the  manifest  object  of  the  legisla- 
ture, which  was  to  suppress  entirely  the  evil  practice  of  gaming 
of  all  kinds.  In  our  opinion,  therefore,  the  court  was  ooxieet 
in  refusing  the  instructions. 

Generally,  it  is  not  incumbent  upon  the  prosecution  to  prove 
that  the  ofiense  charged  was  committed  on  the  precise  day  al- 
leged in  the  indictment.  It  is  sufficient,  as  a  general  rule,  thai 
the  offense  charged  be  proved  to  have  been  committed  before  the 
finding  of  the  indictment.  But  there  are  some  exceptions  to  this 
rule.  And  it  is  laid  down  that  whenever  time  is  of  the  essence 
of  the  offense,  or  a  necessary  ingredient  in  the  description  of  it, 
the  time  must  be  proved  as  laid  in  the  indictment,  at  least  so  far 
as  may  be  necessary  to  identify  the  offanse  chaiged:  WharL 
Crim.  L.  220;  2  Bussell  on  Crimes,  802;  Archb.  Crim.  PI.  90. 
And  counsel  insist  that  the  present  case  comes  within  this  excep- 
tion to  the  rule. 

A  bet  on  the  result  of  a  future  election,  it  is  aigued,  is  ma- 
terially different  from  a  bet  on  the  result  of  an  election  which 
has  been  held.  And  hence,  that  the  time  stated  in  the  indict- 
ment is  an  essential  part  of  the  description,  so  as  to  distin* 
guish  the  one  from  the  other. 
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This  argument  proceeds  upon  the  assumption  that  the  statute 
lias  created  two  distinct  offenses,  one  of  which  is  committed 
when  a  bet  is  made  on  the  result  of  an  election  to  be  held  after 
the  bet  is  made;  and  the  other  when  a  party  bets  upon  the  un- 
known result  of  an  election  preyiously  held.  In  our  opinion,  the 
statute  draws  no  such  distinction.  It  has  created  but  a  single 
offense,  which  is  consunmiated  where  a  party  bets  on  the  result  of 
an  election,  either  before  or  after  it  has  been  held.  Upon  this 
eonstruction  of  the  act,  it  is  clear  that  time  is  not  of  the  essence 
of  the  offense,  nor  a  necessary  ingredient  in  the  description  of 
it.  And  it  follows,  hence,  that  the  words  **  to  be,"  inserted  in 
the  indictment  before  the  words  **  held  on  the  fourth  day,''  etc., 
which  designate  the  election  as  a  future  event,  were  mere  sur- 
plusage, and  might  have  been  stricken  out  without  affecting  the 
charge,  or  disregarded  in  the  proof.  In  our  opinion,  therefore, 
there  was  no  error  in  granting  or  refusing  the  instructions  re- 
quested by  either  party. 

It  appears  from  the  record  that  nineteen  persons,  by  order  of 
the  court,  were  impaneled  and  sworn  as  grand  jurors  for  the 
term  at  which  the  indictment  wasy  found.  This  is  made  the 
ground  of  another  exception  in  this  court.  The  objection  was 
made  in  the  court  below  by  motion  in  arrest  of  judgment. 
Under  the  law  as  it  existed  prior  to  the  adoption  of  the  act, 
approTcd  March  1, 1854,  and  of  the  act  of  the  twentieth  of  Feb- 
ruary, 1856,  which  extended  the  proTisions  of  the  former  to  all 
of  the  counties  of  the  state,  the  circuit  judge,  at  his  discretion, 
might  select  any  number  of  the  Ycnire  in  attendance  on  court, 
not  under  thirteen  nor  over  eighteen,  to  be  drawn  by  lot  to 
serve  as  grand  jurors. 

We  do  not  doubt,  if  the  former  law  be  still  in  force,  that  a 
grand  jury  comx>08ed  of  less  than  thirteen  grand  jurors  or  more 
than  eighteen  would  be  illegal,  and  its  acts  void.  It  hence  be- 
comes necessary  to  determine  whether  that  law,  in  respect  to 
the  number  of  which  a  grand  jury  should  be  comx>osed,  has,  by 
the  acts  above  referred  to,  been  altered  or  repealed. 

The  act  of  1854,  local  in  its  operation,  but  made  general  by 
that  of  1866,  is  silent  as  to  the  number  of  the  grand  jury.  And 
it  does  not  in  express  terms  repeal  the  provisions  of  the  sixth 
section  of  the  statute  of  1830,  which  declares  that  the  grand 
jury  shall  be  constituted  of  not  less  than  thirteen  nor  more  than 
eighteen  persons.  It  seems,  therefore,  justly  inferable  that  the 
legislature  in  requiring  the  sheriff  to  summon  twenty  men  to 
serve  as  grand  jurors  did  not  thereby  intend  to  designate  the 

Am.  Dm.  Vol.  LXIX— 38 


8M  Miller  v.  Stati.  [Miaa 

luixnber  of  which  the  grand  juiy  should  be  oompoaed,  bat  onlj 
to  provide  a  body  of  men  out  of  whom  a  grand  juiy  should  be 
eeleoted.  Indeed,  the  act  itself  leaves  this  a  matter  of  infer- 
ence. The  second  section  of  the  act  directs  that  the  grand 
jurors  thus  summoned  should  be  impaneled,  sworn,  and  charged 
in  the  manner  then  prescribed  by  law.  Another  consideration 
renders  this  construction  still  more  probable.  It  is  evident, 
upon  an  examination  of  the  language  employed  in  the  same  seo- 
tion,  that  the  legislature  proceeded  upon  tiie  supposition  that 
the  number  of  the  grand  jury  was  prescribed  in  the  act  itself, 
or  by  some  antecedent  law,  which  it  was  not  its  intention  to 
repeal.  It  directs  that  in  case  a  sufficient  number  shall  not  be 
in  attendance  to  constitute  a  grand  jury,  it  shall  be  lawful  im« 
mediately  to  summon  others.  This  language  appears  to  indi- 
cate, and  veiy  clearly,  too,  that  the  whole  number  (twenty) 
directed  to  be  summoned  should  not  be  requisite  to  the  due 
constitution  of  the  grand  jury.  For  if  the  legislature,  by  pro* 
viding  that  twenty  men  should  be  selected  and  summoned  by 
the  sheriff,  intended  to  fix  the  number  of  the  grand  jury  at 
twenty,  it  would  have  directed  that  if  any  of  the  twenty  sum- 
moned  should  fail  to  attend,  others  to  supply  their  places  should 
be  summoned.  And  this  construction  of  the  statute  was  applied 
in  the  case  of  Weeks  v.  Stale,  81  Miss.  490. 

The  statute,  as  above  remarked,  is  silent  in  reference  to  the 
number  of  the  grand  juiy.  It  results,  therefore,  from  the  de- 
cisions in  Weeks's  case,  that  if  the  act  of  1830  in  this  respect  be 
repealed,  the  legislature  intended  to  leave  it  to  the  discretion  of 
the  judge  to  order  any  number  of  persons,  not  exceeding  twenty, 
to  be  impaneled  and  sworn  as  a  grand  juiy.  It  is  unnecessary 
to  say  that  this  construction  is  not  to  be  tolerated.  Upon  eveiy 
new  which  we  can  take  of  the  subject,  it  is  our  opinion  that  in 
the  act  under  consideration  the  legislature  did  not  intend  to 
interfere  with  the  pre-existing  law  which  designated  the  number 
of  which  the  grand  juiy  should  be  composed. 

The  result  of  this  conclusion  is,  that  the  grand  jury  who  found 
the  indictment  in  this  case  were  illegally  constituted;  and  hence 
that  the  judgment  should  have  been  arrested  on  the  motion  of 
the  plaintiff  in  error.  

TllfX  AKD  PI.4CB  BHOCLD  BB  AlLBOBD  TO  BVBBT  MaTBBIAL  FaOT  HT  Ib- 

dictmbnt:  State  ▼.  Thunton,  68  Am.  Deo.  695,  note  606;  NkhoUon  v.  StaUf 
64  Id.  168;  Mau-zan-mau'ne'ktih  v.  United  Statee,  89  Id.  279.  The  oflbiiM 
may  be  ohftrged  oa  any  day  prior  to  the  finding  of  the  indiotmenty  and  the 
erime  may  be  proved  on  any  day  within  the  statute  of  limitatlooa:  Oook  v. 


Oeb  1867.]  Eibklakd  v.  Lowk  8B5 

fitoltf,  06  Id.  41<K  note  418.  Bat  the  Indldaiwnt  wffl  bo  fiitiaij  delMlTV  if  tt 
ebaige  the  orinie  on  a  day  imbeeqnent  to  the  finding  of  the  indictment,  or 
upon  an  impoesible  date:  8iaU  ▼.  Rag^  83  Id.  90.  The  prinoipal  case  is  cited 
to  the  point  that  time  is  not  material  except  where  it  is  of  the  essence  of  the 
offense,  or  a  necessary  ingredient  in  the  deaoriptlon  of  it;  and  that  it  may  be 
laid  any  day  previona  to  the  finding  of  the  indiotment  daring  the  period  within 
wliich  the  offense  may  be  proseoateds  Jftossa  ▼•  StaU^  86  Miss.  616.  It  may 
be  proved  that  the  ofiense  was  committed  after  the  date  laid,  but  before  the 
finding  of  the  bills  McCkutg  ▼•  BUtU^  2tJ  Id.  422,  citing  the  principal  case. 

Illwjujtt  of  Grand  Jubt.— In  Dlinois  it  is  held  that  the  illegality  of 
the  grand  Jary  most  be  presented  by  a  motion  to  qnash,  or  by  challenging  the 
fcy,  and  eannot  be  taken  advanti^  of  by  motion  in  arrest  of  judgment,  as 
done  in  the  principal  case,  the  coart  stating  that  no  defect  appeared  of 
record,  and  citing  the  statute  of  that  state,  which  provides  that  no  motion  in 
arrest  of  judgment  shall  be  sustained  for  any  matter  not  affecting  the  real 
neritsof  the  offense:  Amtm  v.  Peopfe,  73  DL  259.  In  Aw  v.  ^9ta<e,  84  Miss, 
615,  616^  the  prinoipal  case  is  approved  upon  the  point  that»  under  the  stat- 
utes of  Missisrfppi,  the  grand  jury  most  be  oompoeed  of  not  leas  than  thirteen 
Jnrors  nor  more  than  eighteen. 

Bsmyo  oir  Euonov,  Wbat  Oo«asu.'umi  See  CbMmomoeaM  ▼•  Skmrn^ 
63  Am.  Deo.  661. 
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AmanfKHT  vwvmsl  Laws  oy  Ovx  Stats  ov  Cho»  oi  Aonoir  vor  Amboif- 
ABLK  OI  AvoTHBB  Statb  doos  not  enable  the  assignee  to  soa  tbsiwm  In 
hia  own  name  in  the  latter  state. 

Law  ov  Fokvm  DBnmmris  Who  shall  bb  Partiu  to  AonoiT. 

AananiBifT  nin>BB  Insolyknct  Laws  ov  Onk  Stats  of  chose  In  action 
not  assignable  in  another  state  vests  only  the  equitable  title  in  the  as- 
signee in  the  latter  state;  the  legal  title  still  remains  in  the  insolvent  in 
that  state,  and  he  may  sue  thereon. 

Aonov  by  B.  M.  Lowe,  W.  H.  Pattison,  and  A.  Pattison, 
formerly  partners  under  the  firm  name  of  Lowe,  Pattison,  A  Co., 
Against  J.  B.  Eirkland  &  Co.,  to  recover  the  amount  of  an  open 
account  for  goods  sold  and  money  lent  to  the  def endania.  Judg- 
ment for  plaintiifffl,  and  error  assigned  by  the  defendants.  The 
opinion  states  the  facts. 

W,  O,  Harper,  for  the  plaintiflb  in  error. 
Z>.  SheUon,  for  the  defendants  in  error 

By  Court,  Habbt,  J.  The  defendants  in  exror,  as  partners, 
faooght  this  action  against  the  plaintiffs  in  error  to  reoorer  a 
#Qm  of  monej  due  upon  an  open  account. 

It  appears  that  prior  to  the  institution  of  the  suit,  Pattison^ 
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one  of  fhe  partners,  under  the  insolyent  laws  of  the  state  of 
lionisianay  where  he  resided,  made  a  sutrender  of  his  property 
and  effects  for  the  benefit  of  his  creditors,  including  the  claim 
here  saed  on,  in  the  proper  court  in  that  state,  and  that  a  syn- 
dic was  there  appointed,  who,  under  the  operation  of  the  laws 
of  that  state,  became  an  assignee  of  his  property  and  effects  for 
the  benefit  of  his  creditors.  These  proceedings  were  taken  in 
relation  to  his  individual  rights,  and  did  not  in  terms  embrace 
the  firm  of  Lowe,  Pattison,  &  Co. 

The  question  presented  by  the  record  is,  whether,  under  such 
a  state  of  facts,  the  suit  could  be  maintained  in  the  name  of  the 
firm  of  Lowe,  Pattison,  &  Co.,  or  whether  the  syndic  of  Pattison 
was  not  a  necessaiy  party,  together  with  the  other  partners  of 
the  firm. 

It  is  to  be  obsenred  that  the  alleged  assignment  to  the  syndic 
is  in  virtue  of  the  laws  of  another  state,  which  can  have  no  force 
of  themselves  to  pass  legal  titles  to  proi>erty  in  this  state;  and 
such  assignments  can  only  be  valid  and  effectual  here,  to  enable 
the  assignee  to  sue  in  his  own  name,  when  they  relate  to  rights 
or  property  which  are  assignable  under  our  laws.  The  rule 
which  applies  to  the  question  who  shall  be  parties  to  the  action 
is  established  by  the  law  of  the  forum,  and  is  said  to  belong 
rather  to  the  form  of  the  remedy  than  to  the  right  and  merit 
of  the  claim:  Stoiy's  Confi.  L.,  sec.  565.  The  question  in  such 
cases  is,  What  shall  constitute  a  sufficient  legal  title  to  enable 
the  party  to  sue  in  our  courts  ?  And  if  the  thing  assigned  be  not 
such  as  is  assignable  under  our  laws,  so  as  to  transfer  the  legal 
title,  upon  clear  principle  the  assignee  cannot  maintain  an  ac- 
tion upon  it  in  his  own  name  in  a  court  of  law.  And  this  rule 
applies  as  well  to  assignments  made  in  virtue  of  the  laws  of  other 
states  of  this  Union  as  to  those  made  imder  the  laws  of  foreign 
states:  Orr'v.  Amory,  11  Mass.  26;  Raymondy,  Johnaon,  11  Johns. 
488. 

Hence  it  is  clear  that  as  the  account  sued  on  here  was  not 
assignable  under  our  laws,  so  as  to  enable  the  syndic  to  sue  in 
his  own  niEune,  the  suit  could  not  have  been  maintained  in  his 
name,  either  solely,  if  the  cause  of  action  had  been  the 
sole  individual  property  of  the  insolvent,  or  jointly,  with  the 
copartners  of  the  insolvent  in  this  case. 

It  is  also  well  settled,  upon  principle  and  authority,  that  the 
suit  could  be  maintained  in  the  name  of  the  insolvent  notwith- 
standing the  appointment  of  the  syndic:  Blane  v.  Drvmmcmd, 
1  Brock.  62;  Saymond  v.  Johnson,  11  Johns.  488. 
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The  ease  of  8im»  t.  Bon,  8  Smed.  ft  IL  567,  is  relied  npon  in 
1)ehalf  of  the  plaintifb  in  error  as  settUng  fhe  question  that  the 
fljjndio  was  a  proper  parly  to  this  action.  That  was  a  qnestion 
aziaing  under  the  banbnpt  law  of  the  United  States,  the  opera- 
tion of  which  extended  to  this  state,  and  had  the  same  effect 
upon  the  rights  involved  in  it  in  this  state  as  if  it  had  been  one 
of  our  own  statates.  It  is,  in  this,  manifestly  different  from  a 
statote  of  one  of  the  states,  which  can  have  no  effect  upon  rem- 
edies and  modes  of  jndioial  proceeding  here  not  recognized  bj 
our  laws. 

Bat  it  is  said  that  Fattiaon  had  no  interest  in  the  cause  of  ac- 
tion when  the  suit  was  instituted,  and  therefore  that  it  could  not 
he  maintained.  It  is  true  that  his  interest  passed  to  the  syndic 
as  trustee  for  his  creditors.  But  so  far  as  is  cognizable  by  our 
laws,  and  for  the  purpose  of  maintaining  the  action,  the  legal 
title  remained  in  him,  subject  to  whatever  claim  the  syndic 
night  have  against  the  other  partners,  in  virtae  of  his  interest 
in  the  debt. 

The  case  of  Jbfcftorvtf  V.  TFOstm,  8  T.  B.  IM,  was  a  case  of  bank- 
mptflj  in  England,  and  under  the  laws  there,  in  virtue  of  which 
the  assignee  succeeded  to  the  legal  title  of  the  bankrupt,  and  was, 
therefore,  held  to  be  competent  to  sue  with  the  other  plaintiff! 
The  same  reason  which  gave  the  assignee  the  right  to  sue  in 
liis  own  name  also  rendered  the  bankrupt  incompetent  to  sue 
in  his  own  name.  The  bankrupt  could  not  maintain  the  suit, 
iMoause  all  his  interest,  both  legal  and  equitable,  had  passed  to 
the  assignee.  But  such  is  not  the  case  here.  The  equitable 
interest  was  in  the  syndic,  but  the  legal  tiUe,  under  our  laws  and 
modes  of  proceeding,  remained  in  the  bankrupt:  Blane  v.  Drumr- 
flnoruf,  1  Brock.  62;  and  we  do  not  consider  that  the  case  of  8imi 
w.  Bo9B,  8  Smed.  ft  M.  667,  is  in  opposition  to  this  rule,  under 
tbe  facts  presented  in  this  case. 

Let  the  judgment  be  affirmed. 


Lk  Vobi  GoTiin  Baavrt  ilooM  v.  CbfH  tt  Am.  1>m.  07B^  end 
Mtedinihe 
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Hamblen  v.  Hambleet. 

p8  MiMnnpn,  tfS.] 

KaouoT  ov  SiiiBivr  to  Bxruiur  oh  ExBconoir  Lsrr  am  Lahd  8ou>  win 

not  Titiate  aale. 
Lett  oir  Pbopsbtt  Sold  n  Essential  to  Valid  Sale  vkdbb  EzBOuno^r. 
Lett  ok  Lahd  Sold  is  Pbbsiticed  where  Land  has  been  Adtebtired 

and  sold  under  a  TBlid  Judgment  and  execution,  and  a  deed  made  to  the 

imrohaser,  whether  the  advertisement  be  held  tantamount  to  an  actual 

levy,  or  as  evidence  of  a  levy  preriously  made. 

Ejsotmxht.  Judgment  for  the  defendant,  and  writ  of  enxnr 
saed  out  bj  the  plaintiff.    The  opinion  states  the  case. 

H.  A.  H.  Law9(m,  for  the  plaintiff  in  error. 

J9.  Maye$,  O.  O.  Shacbelford,  Oearge  Feame,  and  T.  O.  Tupper^ 
for  the  defendant  in  error. 

By  Oonrt,  Smeth,  0.  J.  This  was  an  action  of  qectment, 
bronght  in  the  circuit  court  of  Madison  county  Lj  the  plaintiff 
in  error  against  the  defendant,  to  recover  the  possession  of  the 
south-west  quarter  of  section  22,  township  11,  range  4  east. 

The  plaintiff,  on  the  trial,  claimed  title,  through  several  in- 
termediate conveyances,  forming  a  connected  chain,  from  the 
party  to  whom  the  land  in  dispute  was  originally  sold  by  the 
United  States. 

The  defendant  relied  on  a  deed  conveying  the  land  to  him  in 
fee-simple,  executed  by  Oharles  0.  Shackelford,  who  was  the 
Bubvendee  of  James  S.  Ewing,  who  claimed  under  a  deed  bear- 
ing date  the  fourth  of  May,  1840,  purporting  to  have  been  exe- 
cuted by  the  marshal  for  ^e  southern  district  of  Mississippi,  in 
virtue  of  a  sale  made  by  him,  under  an  execution  from  the  cir- 
cuit court  of  the  United  States  for  said  district,  in  favor  of  one 
J.  B.  Diggs,  against  the  parties  to  this  suit,  Heniy  and  Edwin 
Hamblen.  The  deed  recites  the  levy  of  the  execution  on  the 
land  in  controversy,  the  due  advertisement  of  the  sale,  and  the 
sale  to  Ewing  on  tiie  day  appointed. 

The  record  of  a  judgment  in  the  circuit  court  of  the  United 
States  for  the  southern  district  of  Mississippi  was  read  in  evi- 
dence by  the  defendant,  from  which  it  appeared  that  said  Diggs 
had  recovered  a  judgment  therein,  on  the  twentieth  of  May, 
1839,  for  two  thousand  seven  hundred  and  sixty-three  dollars 
and  fifty-five  cents,  against  said  Heniy  and  Edwin  Hamblen,  on 
which  judgment,  an  execution  having  issued,  was  levied  on  the 
property  of  the  defendants;  that  these  parties  gave  a  forthcom* 
ing  bond,  with  one  Harold  as  surety,  which  was  returned  for- 
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feited;  and  that  an  exeoution  was  issued  Deoember  20, 1839,  on 
the  fozfeited  forthcoming  bond,  retomahle  to  the  Ifaj  term  of 
said  ooort,  in  1840. 

It  appeared,  also,  bj  an  indoxsement  upon  the  execution  of  the 
date  of  the  fourth  of  March,  1840,  that  the  exeoution  was  levied 
npon  personal  property  and  several  tracts  of  land,  including 
the  south-west  quarter  of  section  20.  But  it  is  not  stated  in  the 
indorsement  or  return  that  said  execution  was  levied  on  the 
south-west  quarter  of  section  22,  which  is  the  subject-matter  of 
this  suit.  In  the  return,  dated  the  fourth  of  May,  1840,  and  in- 
dorsed upon  the  execution,  it  is  stated  that  **  the  land  was  bid 
oB  [hj]  0.  0.  Shackelford,  the  plaintiff's  attorney,  for  one 
fhoosand  and  fifty-two  dollars."  The  levy  and  the  return  of  the 
aale  were  made  by  different  deputies  of  the  marshal. 

It  was  further  proved  l^  the  defendant  that  the  south-west 
quarter  of  section  22  was  advertised  by  the  marshal  for  sale 
nnder  the  execution.  The  advertisement  was  inserted  in  the 
Madison  Whig  Advocate,  and  published  for  the  period  of  thirty 
days  before  the  day  appointed  for  the  sale.  This  advertisement 
described  property  not  embraced  in  the  levy  of  the  fourth  of 
March,  1840,  as  the  same  is  indorsed  upon  the  execution,  and 
does  not  mention  or  describe  the  south-west  quarter  of  section 
20  as  property  levied  on  and  for  sale  at  the  appointed  place  and 
time. 

From  the  facts  thus  stated,  three  conclusions  may  be  drawn: 
1.  That  the  south-west  quarter  of  section  22  was  not  levied  on 
by  the  deputy  who  made  the  return  on  the  fourth  of  March, 
1840,  or  if  a  levy  was  in  point  of  a  fact  made  upon  that  quarter- 
section,  he  failed  to  state  it  on  the  execution;  2.  That  a  subse- 
quent  levy  was  made  on  the  land  in  dispute,  and  no  return 
made  of  it  l^  the  officer;  or  8.  That  the  land  was  not  levied  on 
hy  either  one  of  the  deputies,  but  vras  advertised  and  sold  pur* 
auant  to  the  advertisement. 

The  questions  which  necessarily  arise  from  these  conclusions 
are:  1.  Whether  it  is  essential  to  the  validity  of  a  sale  of  land 
under  execution  that  the  return  made  by  the  marshal  or  sherif 
should  show  that  a  levy  was  made  on  the  land  sold;  and  2. 
Whether  an  actual  levy  is  necessaiy;  and  if  essential  to  the 
validity  of  the  sale,  may  it  not  be  presumed  f 

1.  In  all  cases  where  a  levy  has  been  made,  unless  there  has 
been  a  failure  to  sell  before  the  return  day  of  the  execution,  the 
levy  and  sale  must  of  necessity  precede  the  return.  It  is  hence 
certain  that  the  return  entered  upon  the  execution  does  not  con- 
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fer  fhe  right  to  sell.  If  the  Iotj  and  sale  be  valid  when  made» 
the  title  of  the  purchaser  could  not  be  defeated  by  the  subse- 
quent neglect  of  the  marshal  or  sheriff  to  enter  his  return  on  the 
execution.  This  is  clearly  so,  unless  by  statute  it  is  expressly 
declared  that  such  failure  or  neglect  shall  avoid  the  sale.  It  is 
unquestionably  the  duty  of  the  marshal  or  sheriff  to  enter  the 
levy  upon  the  execution,  and  it  is  desirable  that  he  should  do 
00  as  the  means  of  preserving  the  evidence  of  it.  But  our 
statute  has  no  provision  which  declares  that  the  sale  shall  be 
void  unless  the  sheriff  returns  on  the  execution  the  property 
levied  on  and  sold.  The  omission,  therefore,  to  do  so,  would  be 
merely  one  of  those  irregularities  which,  according  to  all  of  the 
authorities,  will  not  vitiate  the  sale  made  under  it.  This  doc- 
trine is  well  sustained  by  authority.  In  North  Carolina  the 
purchaser  of  land  sold  under  execution  is  only  bound  to  show 
a  judgment,  execution,  and  sheriff's  deed.  As  against  the  de- 
fendant in  the  execution,  he  is  not  required  to  show  a  levy  by 
the  sheriff:  Den  ex  dem.  McEnHre  v.  Durham^  7  Ired.  L.  151  [45 
Am.  Dec.  512].  In  South  Carolina  the  same  principle  is  held 
to  apply  to  both  real  and  personal  property:  Oassaway  v.  ffaU, 
8  Hill  (S.  C),  289.  And  the  courts  of  Maiyland,  Kentucky, 
Illinois,  and  Indiana  recognize  the  same  doctrine:  Borings  Les* 
Bee  V.  Lemmon,  5  Har.  &  J.  223;  Barney  v.  PaUerson's  Lessee, 
6  Id.  182;  Bneed  v.  Beardon,  1  A.  E.  Marsh.  217;  Mnms  v.  Davis, 
8  B.  Mon.  846;  Doe  v.  Eeaih,  7  Blackf.  157;  Bybee  v.  Askby,  2 
Gilm.  166. 

2.  The  authority  of  the  marshal  or  sheriff  to  sell  is  derived 
from  the  judgment  and  execution  issuing  thereon.  And  it  is 
conceded  that  there  cannot  be  a  sale  legally  made  under  execu- 
tion unless  there  has  been  a  levy  of  the  property  sold.  The 
title  of  '*  the  purchaser  depends  upon  the  judgment,  the  levy, 
and  the  sale;''  and  in  all  cases  in  which  titles  derived  under 
execution  sales  are  upheld,  the  courts  proceed  on  the  presump- 
tion that  there  was  a  levy  of  the  execution. 

In  order  to  constitute  a  valid  levy  on  personal  property,  it  is 
said  the  sheriff  must  have  it  in  his  possession  or  under  his  con- 
trol, or  perform  some  act  with  the  intent  of  taking  possession 
of  it,  which,  if  the  judgment  and  execution  under  which  he^ts 
were  void,  would  make  him  liable  as  a  trespasser.  But  in  regard 
to  lands,  what  will  amount  to  a  levy  is  not  so  clearly  under- 
stood. The  levy  does  not  transfer  the  property  or  pass  the  title 
to  lands.  And  as  the  sheriff,  in  virtue  of  the  execution,  cannot 
rightfully  enter  and  take  possession  of  the  lands,  the  levy  cannot 
divest  the  possession  of  the  defendant  in  the  execution. 
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At  moBtf  therefore,  he  can  only  make  known,  by  eome  overt 
act  or  deohiration,  hia  intention  to  lery  or  raise  the  money  by 
a  sale  of  the  land.  This  might  be  done  by  giving  notice  to  the 
defendant  of  such  intention,  or  by  entering  on  the  execution  a 
description  of  the  hmd.  In  the  hitter  case,  the  indorsement 
on  the  execution  would  be  nothing  more  than  evidence  of  the 
levy  previously  made.  Or  if  in  law,  the  entering  the  descrip- 
tion on  the  execution  would  of  itself  constitute  a  levy,  the  act 
d  advertising  the  land  for  sale  would  be  equal  evidence  of  the 
levy,  and  should,  for  manifest  reasons,  be  held  tantamount  to 
an  actual  levy.  For  if  it  be  assumed  that  the  entering  the 
description  of  the  land  on  the  execution  amounts  to  an  actual 
levy,  until  it  is  made  a  part  of  the  sheriff's  return,  and  until  it 
is  actually  returned  into  the  clerk's  ofiBce,  it  remains  a  mere 
matter  in  pais^  an  ofiBcial  act  of  the  sheriff,  like  that  of  advertis- 
ing the  land,  which  the  law  authorised  and  required  him  to  per- 
form. And  if  any  part  of  the  object  of  a  levy  on  land  be  to  give 
notice,  either  to  the  defendant  in  the  execution  or  to  the  public, 
that  purpose  would  be  more  effectually  subserved  by  an  adver- 
tisement in  the  mode  prescribed  by  law  than  by  the  officer's 
"writing  a  description  of  the  land  upon  the  back  of  the  execution. 

But  it  is  not  material  whether  the  advertisement  be  held  tanta- 
mount to  an  actual  levy,  or  whether  it  be  regarded  as  evidence  of 
a  levy  peviously  made,  as  in  all  cases  in  which  lands  have  been 
advertised  and  sold  under  a  valid  judgment  and  execution  and 
a  deed  made  to  the  purchaser,  a  levy  will  be  presumed:  Ware  v. 
Bradford^  2  Ala.  682  [86  Am.  Dec.  427];  Work  v.  Hunter,  1 
Gam.  &  N.  527;  Falierson  v.  CameoTa  Heirs y  8  A.  K.  Marsh.  619 
[18  Am.  Dec.  208],  and  cases  above  cited. 

The  decisions  upon  this  subject  are  based  upon  the  policy  of 
the  law  to  encourage  purchasers  at  execution  sales,  who  would 
be  deterred  from  buying,  to  the  detriment  both  of  the  debtor 
and  creditor,  if  sales  made  by  an  officer  of  the  law  and  appear- 
ing to  have  been  conducted  in  conformity  with  its  requirements 
should  be  avoided  on  account  of  some  irregularity  which  could 
not  be  knovm  at  the  time;  and  also  upon  tiie  general  principle 
of  reposing  faith  in  the  acts  of  ministerial  officers.  The  prin- 
ciple above  laid  down,  of  course,  would  not  apply  if  the  conduct 
of  the  purchaser  be  fraudulent. 

It  follows,  from  what  we  have  above  said,  that  the  sale  under 
the  execution  and  the  marshal's  deed  to  Ewing  were  valid,  and 
▼ested  in  him  whatever  title  and  interest  the  plaintiff  in  error 
held  in  the  land,  as  fully  as  if  he  himself  had  made  the  deed 
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The  defendant's  was,  therefoie,  the  superior  title;  or,  to  speak 
more  appropriately,  the  plaintiff  showed  no  title  whaterer. 
Judgment  affirmed.  ^^__^ 

PubohasibVi  TauL  not  AwwmaiED  bt  Abskkoe  of  ob  iBsiouLABirai 
sr  BaruBir  oh  Ezsounov:  Philttpt  t.  Oqfee,  63  Am.  Deo.  857,  and  cmm 
died  in  tha  note  861. 

NionsiTT  OF  LsTT  TO  SusKAor  ExiODnoH  Saubs  Waien  r.  DuvaU,  88 
Am.  Deo.  693,  and  note  697-690. 

Bxioimov  Baim  n  PBBumDTo  bs  Bmmjlab:  See  Broohyi.  Boomeif,  fit 
Am.  Deo.  480;  Howard  ▼.  JVbrO,  61  Id.  700. 
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Wnas  Pdbcbasib  at  AniiiNXBTaATOB's  Saub  Rnruns  to  OoMPLm  Turn- 
GBAsa  aooording  to  the  tenna  of  the  sale,  by  ezeooting  a  bond  for  the 
payment  of  the  pnxobaae  prioe,  the  administrator  may  raaell  the  prop- 
erty and  hold  the  original  pnrohaaer  responsible  for  the  difieranoe  be> 
tween  his  bid  and  the  diminished  pnrohaae  prioe  obtained  at  the  resale. 

Administratob  cannot  Tbxat  Salb  to  PuBOHASxa  Who  Bbfusb  to 
CoMPum  PuBOHASB  A8  Valid,  and  sue  him  for  the  amount  of  his  bid. 

Admini8tbato&Vi  Suit  fob  Dbfigunot  nr  Pubohasb  Pbigb  Obtainxd  at 
RsBALX  i^alnst  a  pnrohaaer  at  the  first  sale  who  ref nses  to  fulfill  hia  bid 
need  not  be  delayed  until  the  expiration  of  the  term  of  oredit  allowed  by 
the  terma  of  the  first  sale. 

AonoH  l^  Brown,  administrator,  etc.,  to  recoTer  the  difference 
between  the  amount  bid  by  the  defendant  at  an  administiator^a 
sale  and  the  amount  obtained  at  a  resale.    The  opinion  states 

the  facts. 

T.  J.  and  F.  A.  B.  WharUm,  for  the  plaintiff  in  error. 

Johnston  and  SheUon^  for  the  defendant  in  error. 

By  Oourt,  Hasdt,  J.  The  declaration  in  this  case  alleges 
that  on  the  second  of  July,  1866,  the  plaintiff  below,  as  admin- 
istrator of  one  Warner,  under  a  decree  of  the  probate  court, 
exposed  to  public  sale  to  the  highest  bidder,  on  a  credit  of  six 
months,  a  sIbtc  of  the  intestate,  when  the  defendant  became  the 
highest  bidder,  for  the  sum  of  two  hundred  and  ten  dollars,  and 
the  slaTe  was  thereupon  struck  off  to  him  as  the  purchaser,  but 
that  the  defendant  afterwards  refused  to  reoeive  the  slave  and 
to  erecute  bond  for  the  payment  of  the  purchase  mpney,  accord- 
ing to  the  terms  of  sale;  and  that  the  plaintiff  thereupon,  in  due 
time,  and  within  lawful  hours  on  the  same  day,  again  eqKMwd 
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tbe  slave  for  sale,  when  another  person  became  the  highest 
bidder  at  the  sum  of  eighty  doUars,  and  took  possession  of  the 
slave,  and  executed  bond  for  the  purchase  money.  The  decla- 
ration demands  judgment  for  the  sum  of  one  hundred  and  thiriy 
dollars,  the  difference  between  the  sum  bid  by  the  defendant 
and  that  for  which  the  slave  was  afterwards  sold.  The  defend- 
ant filed  a  demurrer  to  the  declaration,  which  was  overruled. 

The  first  position  taken  in  behalf  of  the  plaintiff  in  error  is, 
that  the  administrator  had  no  further  power  than  either  to  treat 
the  sale  as  valid,  and  sue  the  purchaser  for  the  amount  which  he 
bid  for  the  property,  or  to  treat  the  sale  as  ineffectual  and  resell 
the  property;  and  this  view  seems  to  be  founded  on  the  idea  that 
he  has  no  other  powers  in  relation  to  his  duties  than  such  as  are 
expressly  conferred  upon  him  by  statutes  and  the  orders  of  the 
court  of  probates.  But  this  view  is  manifestly  untenable.  It  is 
true,  the  administrator  derives  his  powers  from  his  appointment, 
and  is  subject  to  the  legal  direction  of  the  court,  and  is  bound  to 
conform  to  such  rules  of  action  as  are  prescribed  by  the  statutes 
in  relation  to  his  duties.  But  he  has  many  incidental  powers 
proceeding  from  his  duty  to  protect  the  interests  of  the  estate 
under  his  charge,  and  derived  from  the  general  rules  of  law; 
and  generally  he  has  power  to  do  such  acts,  in  protecting  the 
interests  of  tiie  estate,  as  an  individual  may  do  with  regard  to 
his  own  property,  unless  restricted  by  positive  law.  One  of  his 
primary  duties  is  to  sell  the  chattels  of  the  estate  under  order  of 
the  court,  and  to  siee  that  the  estate  suffers  no  detriment  therein, 
and  that  all  the  rights  and  remedies  which  the  law  gives  against 
purchasers  should  be  enforced,  unless  from  the  nature  of  his 
office  he  is  incapable  of  enforcing  them,  in  some  particular  mode. 

It  appears  to  be  just  that  sales  by  administrators  should  have 
the  protection  of  the  same  rules  which  apply  to  sales  at  public 
auction  by  individuals;  and  no  reason  can  be  perceived  why 
they  should  be  placed  in  a  worse  position.  They  are  a  part  of 
the  administration  of  justice  of  the  country,  and  it  would  ap- 
pear that  every  security  known  to  the  law  should  be  thrown 
around  them.  The  rule  has  been  long  sanctioned,  in  regard  to 
publio  sales,  that  where  the  vendee  becomes  bound  for  the  pur- 
chase, as  hj  having  the  article  struck  off  to  him  as  the  highest 
bidder,  and  refuses  to  complete  the  purchase,  the  vendor  may 
xeeell  and  hold  the  purchaser  reeponsible,  in  case  of  a  deficiency 
of  the  purchase  money  upon  the  resale,  for  the  difference  between 
the  two  sales:  2  Kent's  Com.  604;  Bands  v.  Taylor^  6  Johns. 
885;  CHrard  v.  Ihggari,  5  Serif,  ft  B.  82  [9  Am.  Dec.  827 1;  M> 
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Comb^  w.  MoKennan,  2  Watts  &  8.  216  [37  Am.  Deo.  605].  And 
this  role  has  been  applied  to  sheriff's  sales:  Lamkin  t.  Orawfard^ 
8  Ala.  153. 

* 

The  objection  that  the  administrator  shonld  treat  the  sale  as 
valid  and  complete,  and  sue  the  purchaser  for  the  money,  will 
not  bear  examination.  Such  a  coarse  could  not  be  pursued 
without  a  plain  violation  of  his  duty.  It  could  not  be  taken 
without  a  delivery  of  the  property  to  the  purchaser;  and  he  is 
expressly  required  by  law  to  sell  the  prox>erty  and  to  deliver  pos- 
session only  upon  receiving  bond  with  surety  from  the  purchaser. 
He  must  then  deliver  the  property  contrary  to  law,  and  have  no 
remedy  but  against  the  purchaser,  who  might  become  insolvent. 
Such  a  rule  would  work  great  mischief  and  loss  to  estates,  by 
enabling  purchasers  to  evade  the  positive  provisions  of  law  re- 
quiring security  on  such  purchases. 

Nor  is  the  administrator  bound  to  treat  the  sale  as  void,  and 
resell  the  property,  without  remedy  against  the  first  purchaser 
for  the  loss  occasioned  by  his  failure  to  complete  his  purchase. 
The  purchaser  has  bound  himself  in  law  by  the  contract  of  pur- 
chase; and  by  his  failure  to  complete  it  has  acted  in  bad  faith, 
and  caused  a  loss  to  the  estate  by  depriving  it  of  the  benefit  of 
the  last  sum  bid  before  the  property  was  struck  off  to  him.  The 
administrator  is  entitled  in  law  and  good  morals  to  hold  him  to 
his  obligation,  and  to  compel  him  to  perform  that  which  he  un- 
dertook. If  he  sustains  a  loss  thereby,  it  is  in  consequence  of 
his  own  bad  faith,  and  he  has  no  right  to  complain.  He  is  not 
to  be  permitted  to  make  experiments  at  ofBcial  sales,  and  therein 
interfere  with  their  regularity,  disturbing  the  course  of  admin- 
istration of  the  laws,  and  jeopardizing  the  interests  of  estates. 
If  he  becomes  a  purchaser  of  property  at  such  sales,  he  does  so 
with  all  the  responsibilities  which  attach  in  cases  of  sales  at 
public  auction,  and  strong  considerations  of  public  convenience 
render  the  general  rule  of  law  applicable  to  such  cases. 

Again:  it  is  objected  that  the  action  could  not  have  been 
brought  before  the  expiration  of  six  months,  the  time  of  credit 
allowed  to  the  purchaser  by  the  terms  of  the  sale  as  stated  in 
the  declaration;  and  that  this  action,  having  been  instituted  be- 
fore that  time,  was  premature. 

This  objection  is  founded  on  a  misapprehension  of  the  nature 
of  the  action.  It  is  not  an  action  to  recover  upon  the  contract 
of  purchase,  but  for  a  failure  of  duty  to  comply  with  the  terms  of 
the  contract,  in  consequence  of  which  damage  ensued  to  the  plain- 
tiff.   The  right  of  action,  therefore,  became  complete  so  soon 
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as  the  defendant  xefoaed  to  do  his  dntj,  and  comply  ydOk  the 
obligation  he  had  inonxxed  in  bidding  off  the  property  at  th« 
sale. 

We  think  that  the  judgment  oremiling  the  demurrer  was  cor- 
V8ct»  and  it  is  affirmed. 

BsmDHS    AOADIBT    PUBCBASIBS    IX    JumCOAL    SaXJH. — ^1.     EUUUTIOV 

8aub— Aonoir  to  Bsoovxa  Amouht  ov  Bm. — When  a  bidder  at  an  azeea- 
tion  Hde  fails  or  refuses  to  pay  the  amoant  of  his  bid,  the  sheriff  in  his  official 
eapadty  may  maintain  an  action  against  him  to  reoover  the  amonnt  of  the 
Ud.  The  form  of  the  action  is  generally  ammpU:  OkM  r.  Black,  31  Ga. 
S83;  Skmrman  r.  Walker,  68  Id.  148;  Amutrang  v.  VraauM,  11  Minn.  220; 
Janegy.  ^irff,  9Keb.  254;  ChappeUv.  Jkam,  21  Barb.  17;  Chrierr.  Tauta,  6 
Jones  L.  371;  lieKee  v.  Lkuberger,  69  N.  0.  217;  .fi^>6tfitoii  ▼.  Oarth,  6  Ala. 
204;  8.  C,  41  Am.  Deo.  47;  see  Ahtay.  Plummer^  4  Me.  258;  HwU  v.  Oregg, 
8  Blaokl  105;  Maad  ▼.  Orani,  6  Smed.  &  M.  508.  The  sheriff  only,  and  not 
the  plaintiff  in  execntion,  oan  maintain  this  action,  for  the  contract  is  with 
the  sheriff:  Adanu  ▼•  Adama,  4  Watts,  160.  At  least  the  sheriff  is  the 
proper  party  plaintiff  rather  than  the  execntion  plaintiff,  even  conceding  a 
right  of  action  in  the  Utter:  Sobimon  ▼.  Oarth,  6  Ala.  204,  S.  0.,  41  Am. 
Bea  47,  50;  BeU  t.  Owm,  8  Ala.  312.  The  sheriff  may  bring  this  action 
without  first  "^*^^"g  his  retom  on  the  execntion:  MeKte  t.  Lineberger,  69 
N.  C.  217.  Although  a  contract  for  the  porohase  of  land  at  a  sheriff's  sale 
cannot  be  enforced  if  not  in  writing,  signed  by  the  party,  yet  it  is  not  neces- 
sary to  aver  this  fact  in  the  declaration:  BeSv.  Ot0eit,8  Ala.312.  InostiMip- 
itt  by  a  sheriff  to  reoover  the  price  of  land  sold  on  execution,  his  retnm  oa 
the  execution  was  held  to  be  a  sufficient  memorandum  to  take  the  case  out  of 
the  statute  of  frauds:  Band  v.  Orant,  5  Smed.  ft  M.  50&  The  certificate  of 
sale  prescribed  by  the  statute  is  sufficient  for  this  purpose:  Amutrong  t. 
Vraman,  11  lifinn.  220.  But  in  Sobkuon  v.  Oarth,  6  Ala.  204,  S.  C,  41  Am. 
Dec.  47,  it  was  held  that  a  sheriff  cannot  introduce  his  own  memorandum  of 
sale  to  take  the  case  out  of  the  statute  of  frauds,  when  suing  the  purchaser 
for  breach  of  his  contract,  for  the  sheriff  is  a  party  to  the  record,  and  cannot 
Introdnoe  his  own  written  declarations  or  admissions  for  this  purpose;  but  if 
the  suit  had  been  brought  by  the  plaintiff  in  execution,  then  the  sheriff's 
memorandum  would  have  been  adnussible. 

In  order  to  recover  the  purchase  price  of  land,  the  sheriff  must  have  first 
tendered  a  deed  to  the  purchaser:  McKte  v.  Lineberger,  69  N.  C.  217;  HuiU 
T.  Oregg,  8  Blackl  105;  eon^m.-  Holdship  v.  Doran,  2  Penr.  &  W.  9.  In 
Negleg  v.  StewaH,  10  Serg.  ft  B.  207,  it  in  said  that  it  is  not  necessary  to 
aver  a  tender  of  deed  in  a  suit  to  recover  the  purchase  money  of  land  sold 
at  sheriff's  sale,  for  it  will  be  presumed  to  be  a  cash  sale,  in  which  delivery  of 
the  deed  is  an  act  subseqnent  to  the  payment.  The  contract  of  sale  and  pur- 
chase is  complete  when  the  bid  is  accepted,  and  the  bidder  is  liable  for  the 
purchase  money,  and  not  another  person  for  whom  he  said  he  was  bidding, 
and  whoeename  the  sheriff^  at  the  bidder's  suggestion,  entered  upon  the  sales- 
book  as  the  purchaser:  Cfrag  v.  Case,  51  Mo.  463;  ChappeU  v.  Daun,  21  Barb. 
17.  And  the  sheriff  cannot  recover  against  the  latter:  Orag  v.  Case,  51  Mo. 
463.  So  where  the  purchaser  has  assigned  his  bid  he  still  remains  liablei 
Wimer  v.  Obear,  23  Id.  242. 

In  some  states  it  is  provided  by  statute  that  the  sheriff  may  move  for  and 
obtain  judgment  for  the  amount  bid  againit  the  defaulting  pnrohaser:  Hartxg 
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T.  JM»  9  CU.  93;  ffwni  t.  Grtgg^  8  Blaokf.  105.  A  ■heriff'i  notioe  of  aa 
iDtanded  motion  agAinit  m  parchAaer  of  land  on  ezeoation  to  reoover  the  par- 
ehate  money  need  not  state  that  the  contract  la  in  writing:  BwU  ▼.  Oregg^ 
m^pra;  and  where  the  execotion  plaintiff  bida  in  exceaa  of  the  amount  of  the 
exeoutiony  the  sheriff  may  reooYer  this  exoeas  on  motion:  Id. 

RncvDT  BT  Bjesalx. — ^Tho  pnrohaser  at  sherifiTs  sale  mnst  pay  his  hid  at 
once,  or  it  may  be  disregarded  and  the  property  resold:  Dun^ord  t.  DegntifB, 
8  Mart  (La.)  220;  S.  C,  13  Am.  Deo.  285.  The  sheriff  may  ignore  the  bid  o( 
one  who  ref  nsss  to  comply  with  the  terms  of  the  sale,  and  immediately  re- 
offer  the  property  for  sale:  Thompion  ▼.  MeMaauuna^  2  Disney,  213;  BUbeM 
T.  HaU,  3  Ohio,  440;  SoberU  ▼.  Wedbrooh,  1  Coldw.  115. 

BaoovxBT  OF  DxncixiroT  on  Bdals.— Where  property  Is  sold  at  auction 
and  the  bidder  refuses  to  complete  his  purchase,  the  property  may  be  resold, 
and  if  it  brings  less  at  the  second  sale  than  the  amount  bid  at  the  first  sale^ 
the  difference  between  these  amounte  may  be  recoTered  from  the  defaulting 
bidder,  though  the  juiy  is  not  bound  by  this  measure  of  damages,  but  may 
award  more  or  less  as  the  droumstances  of  the  case  may  demand:  Oirard  ▼. 
TaggaH,  6  Serg.  k  R.  10;  S.  C,  Id.  530;  Adami  ▼.  MeMUkm^  7  Port.  73. 
And  this  remedy  of  resale  is  possessed  by  all  Tenders  upon  a  breach  of  con* 
tract  by  the  Tendee:  Benjamin  on  Sales,  Bennett's  ed.,  sec  788,  and  note; 
Corbin*s  ed.,  1010,  and  note,  1020,  et  seq.  In  Adams  ▼.  MeMUUm^  mpra^ 
the  sale  was  at  auction,  by  an  executor  under  a  power,  and  the  court  said: 
"When  the  right  to  resell  lands  for  a  failure  to  comply  with  the  contract 
is  one  of  the  conditions  of  the  sale^  the  difference  between  the  two  sales  is  the 
measure  of  damages  agreed  on  by  the  parties  for  a  failure  to  perform  the  con- 
tract, and  is  In  the  natare  of  stipulated  damages.  But  if  no  such  condition 
be  entered  into  as  one  of  the  terms  of  the  sale,  the  vendor,  upon  a  breach  of 
the  contract,  would  certainly  be  entitled  to  rteorer  such  damages  as  he  had 
sustained  by  the  violation  of  the  contract  of  sale;  and  we  think  the  diffneace 
between  the  price  at  which  the  land  was  first  bid  off  snd  the  price  at  the  sec* 
ond  sale  would  afford  a  good  criterion  of  the  damages  sustained  by  the  vendor; 
not,  however,  as  binding  on  the  jury,  but  as  fit  and  proper  testimony  to  be 
received  by  them  as  a  medium  of  coming  to  a  correct  conclusion:"  Id.  88. 
This  rule  of  auction  sales  Is  in  some  stotes  said  not  to  apply  to  sales  on  exe- 
cution: Boberts  v.  Westbrook,  1  Coldw.  115.  In  North  Oarolina  the  sheriff 
cannot  resell  land  and  hold  the  first  purohaser  liable  for  the  deficiency  in  the 
price  obtained  at  the  second  sale:  Orter  v.  TouIm,  5  Jones  L.  371;  McKee  v. 
LinAergeTf  60  K.  C.  217, 240.  But  generally  this  rule  of  auction  sales  applies 
to  execution  sales,  and  if  the  purchaser  refuses  to  fulfill  his  bid,  the  sheriff 
may  resell  the  property  and  recover  from  such  purohaser  the  deficiency  be- 
tween the  amount  of  his  bid  and  the  price  obtained  at  the  second  sale:  Bobht" 
ton  V.  Chrth,  6  Ala.  204;  S.  C,  41  Am.  Dec  47;  LaaMn  v.  Oraw/ord^  8  Ala. 
153;  Glenn  v.  Black,  31  Ga.  303;  Sprang  v.  Schneider,  10  Pa.  St.  103.  He 
may,  in  addition,  recover  the  coete  of  the  resale;  but  the  jury  an  not  bound 
by  this  measuro  of  damages  if  they  can  discover  any  other  more  agreeable  to 
the  truth:  C<iffman  v.  Hampton,  2  Watte  k  S.  377;  S.  C,  37  Am.  Dec  511. 

In  Pennsylvania  the  sheriff  is  not  bound  to  give  notice  to  the  purchaser  of 
the  time  and  place  of  the  resale;  it  is  sufficient  to  notify  him  that  unless  he 
pays  his  money  the  property  will  be  resold:  Qaekell  v.  MorriM,  7  Watte  ft  S. 
32;  Cqfman  v.  Hampion^  2  Id.  377;  S.  0.,  37  Am.  Dec  511.  In  Illinois, 
however,  to  hold  a  purohaser  of  real  estete  at  sheriff's  sale  on  execution  lia- 
ble for  not  completing  the  sale,  and  for  the  loss  on  the  resale,  he  must  have 
notice  that  a  resale  will  be  made,  and  he  held  liable  for  any  Ums,  so  that  he 
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nay  protect  his  interat  at  the  weond  aalo  as  best  he  may.  Bat  the  role  Is 
different  in  the  ease  of  a  resale  of  personal  property:  MemUikig  ▼.  Stede^  105 
DL  644;  see  also  Freeman  on  Ezecations,  sea  301. 

In  order  to  hold  the  purchaser  for  the  defidenoy  on  a  ressle  of  land,  the 
sheriff  Brast»  before  the  resale,  tender  a  deed  to  the  purchaser,  and  demand 
the  porohase  money:  &at€  t.  Lines,  4  Ind.  351;  WHUamt  ▼.  Lines,  7  Blackf. 
46;  Jenni»g$  ▼.  Hodffe§j  16  La.  Ann.  821;  PhiU^  ▼.  Oddman,  75  Ma  686. 
Unless  a  bidder  is  notoriously  insoWent,  the  sheriff  cannot,  before  the  retom 
day  of  his  writ,  make  a  retnm  that  the  porchaser  has  not  paid,  and  therefore 
that  the  property  is  "  unsold  "  for  want  of  buyers;  and  if  he  does  so,  and  has 
made  no  demand,  and  has  no  evidence  to  justify  him  in  so  doing,  the  bidder 
b  not  liable  for  a  difference  in  price:  HMMp  t.  Z>onifi,  2  Penr.  k  W.  0. 

The  second  sale  must  be  conducted  with  fairness,  and  no  means  be  resorted 
to  which  would  impair  the  value  of  the  land  in  the  estimation  of  the  public: 
Adaau  ▼.  McMUUm^  7  Port  73, 88.  The  sheriff  cannot  wait  until  the  ssle  is 
dosed,  and  the  Udders  have  departed,  before  again  offiBring  the  property  for 
sale:  JoneB  t.  NM^  9  Neb.  254.  A  count  on  an  implied  contract  to  pay  the 
damages  resulting  firom  a  xessle  is  goods  Laaninn  r.  Cframffordf  8  .^a.  153; 
but  see  Adanu  ▼.  MeMUUm,  7  Port.  78. 

The  sheriff  is  the  proper  party  to  sue  for  the  deficiency  on  the  resale,  and 
the  Judgment  creditor  cannot  maintain  this  action:  Oalpin  ▼.  Lamb,  29  Ohio, 
1)29  (foreclosure  sale);  OasbeUY.  iforris,  7  Watts  ft  &  32;  for  the  sheriff  and 
the  purchaser  are  the  only  psrties  to  the  contract.  In  HcidMp  t.  Doran^  2 
Penr.  h  W.  9,  it  is  said  that  the  action  must  be  brought  either  in  the  name  of 
the  sheriff  on  the  privity  of  contract,  or  in  the  name  of  some  one  who  was 
injured.  The  sheriff  cannot  have  judgment  for  the  deficiency  on  a  resale  of 
the  property  against  one  in  whose  bdialf  the  bid  is  alleged  to  have  been  made, 
Imt  the  judgment  must  be  against  the  actual  bidder:  Qrof  v.  Oom^  51  Mo. 
463;  Wmet  v.  06ear,  23  Id.  242.  Where  the  conditions  of  a  sheriff's  sale 
are  that  the  purchaser  shall  pay  in  ten  days,  and  the  deed  shall  be  delivered 
thereafter,  the  property  to  be  resold  at  the  purchaser's  risk  if  he  fail  to  com- 
ply with  tiie  conditions,  and  the  purchaser  gives  a  bond  to  comply  with  such 
conditions,  he  is  liable  on  the  bond  without  a  xessles  JHed^  v.  Scheeit,  9 
8erg.  ft  B.  156;  8.  C,  11  Am.  Dea  691. 

Statutes  in  some  states  allow  the  sheriff  to  resell  the  property  when  the 
purchaser  refuses  to  comply  with  his  bid,  and  on  motion  to  have  Judgment 
•gainst  him  for  the  deficiency.  There  is  such  a  statute  in  Mimonri:  PhUUp$ 
▼.  OMman,  75  Mo.  686;  Oraff  v.  Com,  51  Id.  463;  Hauhy  v.  Bahtr,  10  Mo. 
157.  In  this  state  it  is  held  that  the  sheriff  may  resell  without  giving  the 
atetutory  notice  by  advertisement  required  at  the  first  sale:  lUtngtoorth  v. 
JiUienberger,  11  Id.  80.  Where  the  purchaser  had  until  five  o'clock  F.  Ji.  to 
pay  the  purchase  money,  the  law  requiring  the  sale  to  be  before  five,  the 
sheriff  had  no  right  to  resell  a  few  minutes  before  five,  and  a  tender  cf  the 
money  on  the  next  morning  by  the  first  purchaser  is  sufficient:  Gomoay  v. 
HoUe,  11  Id.  74.  To  authorise  a  sheriff  to  resell  land  struck  off  at  execution 
■ale,  it  is  eesential  that  the  purchaser  shall  have  *' refused  "  to  pay  the  amount 
of  his  bid.  Simple  neglect  to  pay  is  not  always  tantamount  to  refusal  Un- 
less  he  either  positively  refuses  or  does  some  act  which  amounts  to  a  repudia^ 
tion  of  his  obligation  to  pay,  the  sheriff,  before  making  a  resale^  should  not 
<mly  demand  the  purchase  money,  but  should  also  tender  a  deed.  Merely 
stating  that  the  deed  was  ready  is  not  a  tender:  PkiUip$  v.  Chldman,  75  Id. 
686.  The  sheriff's  return  is  competent  evidcLce  in  this  statutory  proceeding 
by  motion:  Hmulqf  v.  Baker,  10  Id.  157.    In  the  statutory  proceeding  c§ 
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Indiana,  by  notioe  tad  motion  against  the  fint  purchaaer  for  the  differenoe  Im 
the  amoont  between  the  fint  and  second  sales,  the  notioe  most  aver  aa  ofht 
by  the  sheriff  to  convey  the  land  to  the  defendant  before  the  second  sale: 
WiUUuiu  ▼.  Line*,  7  Blackf.  46.  Where  the  sheriff,  not  having  tendered  a 
deed  to  the  purchaser,  has  for  an  omission  of  the  latter  to  pay  the  pnxcbase 
money  resold  the  land,  the  first  purchaser  is  not  liable  for  the  deficiency,  but 
the  sheriff  Is  liable  to  the  execution  defendant  for  the  deficiency:  State  v. 
Lines,  4  Ind.  851.  The  Missouri  statutory  process  for  the  summary  collectiaB 
of  the  bid  by  motion  to  the  court  is  intended  as  a  protection  for  tiie  creditor 
only,  and  when,  upon  a  resale,  the  property  brings  enough  to  satisfy  the  exe- 
euUon,  the  sheriff  cannot  have  judgment  on  motion  against  the  first  purchaser 
for  the  deficiency  between  the  two  bids:  Seed  v.  Shegpard,  38  Mob  463.  Of 
this  authority  it  is  said  in  Freeman  on  Ezeouldons,  sec.  301:  '*If  this  be  so, 
there  Is  an  obvious  defect  in  the  statute.  For  while,  in  such  a  case,  the  plain- 
tiff suffers  no  injury,  it  is  clear  that  with  the  defendant  it  is  otherwiBe,  and 
his  interests  ought  to  be  guarded  as  jealously  as  those  of  the  plaintiC"  In 
Hunt  V.  Gregg,  8  Blackf.  105,  however,  it  ii  held  that,  under  the  Indiana 
statute,  if  the  execution  plaintiff  buy  land  at  a  sheriff's  sale  at  a  price  exceed- 
ing the  amount  of  the  execution,  and  refuse  to  make  payment,  the  sheriff 
may,  by  motion  against  the  purchaser,  recover  the  excess,  with  ten  per  cent 
damages. 

2.  Sales  uitdeb  Dbcbbb  ik  Bquitt— Ooubt  is  Vxkdob,  ahb  Puboeusib 
IS  Quasi  Pabtt  to  Suit. — ^Where  the  sale  is  made  under  a  decree  in  equity, 
the  power  of  the  court  to  enforce  the  contract  of  purchase  is  much  broader 
than  where  the  sale  is  at  law.  In  fact,  at  law,  the  court  Issuing  the  exeoa- 
tion  has  no  power  whatever  over  the  purchaser  at  the  sale,  except  where  a 
statute  gives  it  power  to  enter  judgment  on  motion  against  the  de&mlting 
purchaser.  Before  execution  issued  it  has  rendered  final  judgment,  and  the 
cause  is  determined.  And  in  the  absence  of  statute  prescribing  a  different 
method,  the  bidder's  liability  must  be  enforced  by  an  action  de  novo  in  tii* 
name  of  the  8heri£  In  equity,  however,  even  after  final  decree  rendered, 
the  court  still  retains  jurisdiction  to  enforce  the  bidder's  liability  under  its 
general  power  to  enforce  its  decrees  against  the  parties  to  the  suit.  This 
power  b  inherent  in  a  court  of  equity,  for  two  reasons:  1.  Because  the  court 
is  regarded  as  the  vendor;  and  2.  Because  the  purchaser  is  considered  a 
party  to  the  suit  as  far  as  his  rights  as  purchaser  are  concerned. 

In  the  first  place,  a  court  of  equity  is  regarded  as  in  some  sense  the  vendor: 
Long  V.  WtUer,  29  Gratt.  347.  It  is  the  principal  in  making  the  sale,  while 
the  officer  of  the  court  who  conducts  the  sale  is  regarded  as  its  agent:  IFU- 
Uanvi  V.  BhJcey,  76  Va.  254,  258.  Or,  as  the  distinction  is  stated  in  McKm 
V.  Lineberger,  69  K.  C.  217,  the  bidder  at  a  sheriff's  sale  occupies  a  relation 
altogether  different  from  a  bidder  at  a  sale  made  by  order  of  a  court  of  equity, 
for  a  court  of  equity  takes  the  matter  into  its  own  hands,  and  makes  the  sale 
for  the  parties,  taking  the  bidder  under  its  protection  and  control,  and  manag- 
ing the  whole  proceeding,  whereas  the  sheriff  acts  by  himself  without  any  con- 
firmation by  the  court,  acts  by  force  of  a  statutory  power,  and  the  court  has 
no  privity  or  control  over  the  bidder.  Secondly,  where  a  person  becomes  a 
purchaser  under  a  decree  in  equity,  he  submits  himself  to  the  jurisdiction  of 
the  court  in  that  suit  as  to  all  matters  connected  with  the  sale  or  relating  to 
him  in  the  character  of  purchaser,  and  he  becomes  a  quaai  party  to  the  suit: 
Requa  v.  Rea,  2  Paige,  339, 341;  CamiY.  HubbtIL  36  N.  T.  677  (foreclomire)i 
Shann  v.  Jones,  19  N.  J.  £q.  251  (foreclosure);  Mosbg  v.  Hunt,  9  Heisk.  67A| 
Clarkson  v.  Read,  15  Gratt  288;  Thornton  v.  Fair/ax,  29  Id.  677;  Ogibrie  ▼• 
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Skkardmm^  HWiB.  167 (fixnchmxn);  Wood y.Mam^ZBvam.ZlB» per B^aej, 
J.}  SUmsonr. Mead,  2B^  L  Ul;  BlaeimanY. Barker,  2Swuk^U(>.  NelUi« 
the  ■herifif  nor  tho  pUintiff  in  a  foreolosare  rait  oan  mftintain  an  action  npon 
an  inatniinent  ngned  by  the  parchaaer,  by  which  he  agrees  to  comply  with 
the  conditiona  of  the  ule;  for  it  ii  not  a  contract,  bat  a  mere  aabmiaBion  to 
the  jnriadiotion  of  the  court,  and  through  the  court  the  remedy  most  be 
•ought:  WaUU  t.  Van  Akt,  26  How.  Pr.  325;  MVler  ▼.  Coayer,  36  Barb.  250. 

MoDn  OF  ENioBOBMxirr  of  LzABiUTr  of  Biddxe  at  Bquxtt  Sals. — 
The  are  three  modes  of  procedure  in  a  court  of  equity  when  a  pnmhasrr  faik 
to  comply  with  hie  bid.    They  are  thus  stated  by  Mr.  Jones:  * 'On  the  failure 
of  the  purchaier,  without  good  cause,  to  comply  with  the  terms  of  the  sale, 
if  it  appears  that  he  is  unable  to  perform  his  contract,  the  parties  interested 
in  the  sale  may,  upon  motion,  obtain  an  order  dischaxging  the  sale  and  direct- 
ing a  resale;  but  if  he  is  responsible,  the  court  may  order  him  to  pay  the 
money  into  courts  and  may  enforce  his  raboussion  by  attachment,  or  order  to 
stand  committed,  or  may  order  a  rsssle  of  the  estate,  and  that  the  defaulting 
purchaser  pay  the  expenses  of  it  and  any  deficiency  in  price  arising  from  it:** 
Jones  on  Mortgages,  sec.  1642;  see  also  2  Baniell's  Gh.  Plr.  1281,  1282.    Thai 
is  to  say,  the  court  may,  upon  application:  1.  Set  aside  the  sale,  release  the 
porchaser,  and  decree  a  resale;  or  2.  Batify  the  sale,  and  decree  a  specifio 
performance  of  the  contract,  enforcing  its  order  by  attachment  and  commit- 
ment of  the  person  of  the  purchaser  for  contempt;  or  3.  Order  a  resale,  hold- 
ing the  purchaser  responsible  for  any  deficiency,  and  for  the  costs  of  the  re- 
«Ie:  See  Wood  v.  ifami,  3  Sumn.  318,  330,  331;  CUarhetm  ▼.  Read,  15  Gratt. 
288;  OiKMS  ▼.  Peawy,  2  Patt.  ft  H.  483;  /n  re  Ta^M,  6  Jones  £q.  212;  MUUr 
T.  (kilifer,  36  Barb.  250;  Goodwin  v.  Simoneon,  74  K.  Y.  133;  Chrahaim  ▼. 
BleaUe,  2  Daly,  55;  Farmers*  and  PlanUni'  Bank  y.  liartm,  7  Md.  342;  S. 
G,  61  Am.  Dec  350^  352;  MuniHpalUy  t.  Hmnen,  14  La.  559;  MOtenb^rger 
T.  Hm,  17  La.  Ann.  52;  Mttrdock's  0am,  2  Bknd,  461;  S.  C,  20  Am.  Dea 
381;  S&atfer  ▼.  O'^rjen,  40  Md.  253.    There  are  also  two  other  modes  of  en- 
forcing the  bidder's  liability,  but  these  are  remedies  at  law.    First,  action  at 
law  may  be  brought  upon  the  purchaser's  notes  or  bonds  given  for  the  pay- 
ment of  the  purchase  money:  Farmen^  and  Planten^  Bank  ▼.  Martin,  7  Md. 
342;  S.  C,  61  Am.  Dec  350^  352;  secondly,  the  sheriff,  commissioner,  admin- 
istrator, executor,  or  other  officer  of  the  court  who  makes  the  sale,  may  sue 
at  law  to  recover  the  amount  bid,  or  the  deficiency  arising  upon  a  resale,  for 
the  remedy  in  equity  to  compel,  by  summary  process,  the  purchaser  to  com- 
plete his  purchase  or  pay  the  deficiency  on  a  resale  is  cumulatiye,  not  exclu- 
sive: Toumehend  v.  Simon,  38  N.  J.  L.  239;  SkinH  t.  BoberU,  20  Id.  435;  S. 
C,  43  Am.  Dea  636;  MunidpaUiy  v.  iTefmea,  mtpra;  MUtenberger  v.  HiU, 
mtpra;  see  Oalpin  v.  Lamb,  29  Ohio,  529;  ooa^ro:  Bickardton  v.  Jonea,  3  Gill 
A  J.  163;  8.  C,  22  Am.  Dec  298.    But  the  remedy  at  kw  is  more  lengthy 
mad  costly  than  the  summary  process  of  equity,  and  is  consequently  seldom 
pursued.    There  are  also  other  processes  peculitf  to  certain  states.    Thus  in 
Virghiia  and  West  Virginia  it  is  customary  in  conveying  land  to  a  purehaser 
to  retain  the  title  or  a  lien  on  the  land  as  security  for  the  unpaid  balance  of 
the  purchase  money,  and  this  retention  of  security  varies  the  mode  of  en- 
forcing the  purchaser's  liability  for  the  balance  of  the  porohase  money:  See 
tfl/ra.    Li  other  states  there  are  statutory  liens  for  the  pnrchase  money. 
There  is  an  early  English  case  which  holds  that  a  focfaitora  of  his  deposit 
Blade  npon  the  purchase  is  the  only  redress  ag^unst  the  diiMiltfaig  pusohasen 
SavOe  y,  8a»He,  I  P.  Wms.  745;  but  this  case  has  never  been  ioQowed,  and 
•annot  now  be  considered  as  authority.    The  above-mentioned  remedias  al 
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!»▼  «ni  piumwd  in  th«  ordinary  way.    The  anmmuy  ransdiet  in  •qvityt 
however,  reqnira  further  treatment. 

Sirmra  asidb  Salb  and  Osdbbino  Bbsalb.— When  the  eale  b  eel 
anide,  the  oonrt  may  impose  upon  the  porohaeer  the  ooeta  of  theeale  as  *  oon« 
dition  of  his  release  from  the  purchase:  Shaker  v.  O'Brien,  49  Md.  253.  In 
ordering  a  resale  hy  a  tmstee,  the  oonrt  may  direct  the  highest  hid  at  the  (re- 
gions sale  to  he  rejected,  where  it  appears  that  the  bidder  is  nnaUe  to  com* 
ply  with  his  bid,  or  has  acted  frandulently,  or  has  attempted  to  baffle  the 
oonrt:  MurdoeJ^t  Caae,  2  Bland,  461;  S.  C,  20  Am.  Deo.  881. 

ATTAomcxiiT  TO  Bniobob  Patmxnt  of  Bn>. — Courts  of  equity  have  juria* 
diction  over  purchasers  to  compel  payment  of  purchase  money:  8t6mmm  v. 
Mead,  2  B.  1. 541.  Upon  the  death  of  the  purchaser  at  a  trustee's  sale  before 
oompletiDg  payment,  his  representatives  having  assets  may  be  oompelled 
summarily  to  bring  in  the  residue  of  the  purchase  money:  Coom&f  t.  Jordem^ 
3  BUnd,  284;  S.  0.,  22  Am.  Dea  238.  The  purchaser  may  be  attached  or 
committed  as  for  a  contempt  for  disobedience  to  an  order  to  pay  into  court 
the  purchase  money:  Lanadown  v.  ElderUm,  14  Ves.  512;  Ort>8§  v.  Pearqff  2 
Patt.  &  H.  483;  Goodwin  v.  Simonaon,  74  N.  Y.  133;  Chraham  v.  BieaUe,  2 
Daly,  55;  Ander§on  v.  IbuUse,  2  Har.  ft  0.  346.  And  a  surety  on  the  pur- 
chaser's boud  for  the  purchase  money  makes  himself  thereby  a  party  to  tii* 
proceedings,  and  liable  to  like  process  of  attachment:  Wood  v.  Manm^  8 
Sumn.  318.  The  court  will  exercise  its  discretion,  under  the  circumstances 
of  the  case,  in  coercing  the  purchaser  by  attachment:  Brasher  v.  Cortlamdi,  2 
Johns.  Ch.  505.  Upon  a  foreclosure  sale  the  court  may  compel  the  comple- 
tion of  the  purchase:  See  Merehanta*  Bank  ▼.  Thomnnf  55  N.  T.  7;  Seaman 
V.  Hicka,  8  Paige,  655;  Fryer  v.  RoekrfeUer,  63  N.  Y.  268;  Rigga  v.  Pwdk 
66  Id.  193;  CouUer  v.  Herrod,  27  Miss.  685.  The  payment  of  a  bid  at  a  fore- 
closure sale  may  be  enforced  by  attachment:  JDyon  v.  EQioU,  3  Ala.  654;  Ora- 
ham  V.  Bleetkie,  2  Daly,  55. 

Practice  in  Obtaining  Order  to  Pay  Purehaee  Money, — ^The  party  must  be 
accepted  as  a  purchaser  and  the  sale  ratified  before  he  can  be  prooeeded 
against  for  the  enforcement  of  the  contract  ot  purchase:  Shaker  v.  O'Brien^ 
49  Md.  253;  Anderaon  v.  FouUte,  2  Har.  &;  G.  346;  Vance  v.  Foster,  9  Bush, 
889.  The  purchaser  is  then  put  under  an  order  to  show  cause  why  he  should 
not  be  required  to  comply  with  the  terms  of  the  sale:  Anderson  v.  Fbuite,  2 
Har.  ft  G.  346;  Shaker  v.  O'Brien,  49  Md.  253.  See,  however,  Richardson 
T.  Jones,  3  Gill  ft  J.  163,  S.  C,  22  Am.  Dec.  293,  where  it  is  said  that  an 
order  ratifying  the  sale  is  equivalent  to  a  decree  for  the  payment  of  the  money: 
In  rs  Tates,  6  Jones  Eq.  212;  Gordon  v.  Saunders,  2  McCord  Ch.  151;  Bar^ 
rett  V.  Churchill,  18  B.  Mon.  387;  Vance  v.  Foster,  9  Bash,  389;  WiUiant*  v. 
Blakey,  76  Va.  254;  and  upon  his  failure  to  show  sufficient  cause  to  tlie  con- 
trary, he  may  be  ordered  to  pay  the  purchase  money,  and  upon  his  ^lure  to 
do  so  may  be  compelled  by  attachment  and  commitment:  Id.,  and  cases 
supra.  Under  another  practice,  the  court  on  motion  will  make  an  order  to 
compel  the  payment  of  the  aitaount  of  the  bid:  Ogilvie  v  Richardson,  14  Wis. 
157  (foreclosure);  Cazet  v.  HubbeU,  36  N.  Y.  677  (foreclosure).  And  in  Ten- 
nessee the  court,  upon  motion  and  without  notice  to  the  purchaser,  will  enter 
Judgment  and  award  execution  for  the  balance  of  the  purchase  money  due; 
and  this,  upon  the  ground  that  as  the  purchaser  is  a  party  he  is  bound  to  take 
notice  of  all  proceedings  concerning  him:  Blackmore  v.  Barker,  2  Swan,  340; 
see  Moaby  v.  Hunt,  9  Heisk.  675.  In  Maryland  it  is  held  that  where  the 
purchaser  has  given  notes  or  bonds  for  the  purchase  money  the  court  will  not 
oompel  the  purchaser  to  bring  the  money  into  court  by  a  summary  order,  bat 
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tho  tmttett  mort  prooead  at  kw  npoii  tha  notM  or  bondii  bot  whtn  no  nofeet 
or  bonds  hove  been  givoOt  tbe  oonri  wfll  aot:  Siehatdmm  ▼.  «/<m60,  8  GOl 
It  J.  103;  S.  0.,  22  Am.  Beo.  283;  aee  Andenon  ▼.  .fbttOs,  2  Har.  &  O.  340. 
Bnt  tbongh  tho  notes  or  bonds  are  given  to  tho  tnutee  by  name  as  tho  obligee^ 
and  thoagh  he  may  have  his  action  at  law  upon  thoniy  ho  should  be  considered 
as  the  agent  of  tiio  ooort  in  making  the  ssle,  and  tho  ooort  shoold  be  regarded 
as  still  retaining  its  power  to  enforoop  snmmsrily,  the  pnrohaser's  oontraot  of 
purchase  after  ho  has  failed  to  meet  Ids  obligations;  for  these  are  merely  writ- 
ton  promises  to  do  what  ho  is  in  any  event  obliged  to  do,  and  they  should  bo 
considered  merely  as  furnishing  an  additionai  means  of  «if oroing  that  obliga- 
tion. The  purchaser  should  be  regarded  as  under  a  double  obligation:  one 
to  the  court  to  pay  his  bid»  the  other  to  tiio  trustee  to  pay  his  note  or  bond. 
And  in  other  states  the  purchaser's  obligation  is  enforced  summarily  by  de- 
creeing a  resale^  and  holding  him  liable  for  the  defidenoy,  notwithstanding 
his  notes  snd  bonds!  See  it^fira;  see  also  Olortoa  t.  JZted,  15  Oratt.  288; 
8teph«m»  ▼.  Magrud/er^  31  Md.  168.  Howeror,  evmi  in  Maryland,  the  court 
finds  it  necessary  to  say  that  where,  by  the  fraud  and  improper  conduct  of  a 
purchaser  under  a  decree  in  chancery,  tho  legal  remedy  on  his  bond  is  barred, 
ho  may  bo  compelled  to  pay  the  purchase  money  by  a  proper  bill  in  chanceryi 
Bkhardmm  ▼.  /oncf,  3  Oill  ft  J.  163;  8.  a,  22  Am.  Dec.  293.  Where,  in 
bankmptcy  proceedings,  part  of  tho  bankrupt's  estate  was  sold  to  the  bank- 
rupt upon  his  giving  a  bond  with  sureties  to  obey  any  order  of  the  court  for 
tho  payment  of  the  purchase  money,  or  any  part  thereof  or  for  the  return  of 
the  property,  the  assignee  may  proceed  summarily  by  petition  in  the  bank- 
ruptcy proceedingi  to  enforce  the  bond  against  the  sureties,  and  is  not  bound 
to  bring  a  plenary  suit  upon  the  bond:  Re  Mayot  4  Hughes,  377.  Bidding  in 
his  own  name  in  behalf  of  another  will  not  relieve  the  bidder  from  the  obli 
gaticn  of  the  contract:  OgiMe  v.  Biehardaont  14  Wie.  157. 

Death  qfPartif, — ^When  a  motion  is  made  by  those  having  an  interest  in 
the  fund  that  the  money  be  paid  into  court,  it  constitutes  no  valid  objection 
that  one  of  the  original  parties  is  dead,  and  that  the  action  has  not  since  been 
revived,  for  the  order  simply  secures  the  fond  by  placing  it  in  the  custody  of 
the  law:  Caut  v.  HviMl,  36  N.  Y.  677;  PucheU  v.  /aaUn*,  2  fiazt.  484. 

Order  or  Rksalk,  Charging  Purchassr  with  DEnoiXNcr. — Where  the 
purchaser  at  an  equity  sale  refuses  to  complete  his  bid,  the  court  upon  proper 
application  will  order  a  resale  of  the  property,  and  charge  the  first  purchaser 
with  the  deficiency  between  the  amount  obtained  at  the  resale  and  the  amount 
of  the  original  bid,  and  with  the  costs  of  the  resale:  See  cases  cited  wpra, 
**  Modes  of  Enforcement,"  etc.;  MiUenbergtr  v.  HiU^  17  La.  Ann.  52;  TVimi* 
9hend  v.  Simon,  38  N.  J.  L.  239;  Knighi  v.  Moloney^  4  Hun,  33;  Orakam  t. 
Bteakie,  2  Daly,  55;  Wrigh^9  Appeal,  25  Pa.  St.  373.  The  earliest  instance 
of  such  an  order  of  resale  is  that  made  by  Lord  Gottenham,  after  consultation 
with  his  associates,  in  Harding  v.  Harding,  4  Myl.  &;  Gr.  514,  in  which  he 
decided  that  the  order  of  resale  should  not  discharge  the  defaulting  purchaser 
irom  his  purchase.  This  order  is  now  of  common  occurrence.  A  resale  may 
be  ordered  upon  the  purchaser's  death  before  payment:  Ooombe  v.  Jordan^ 
8  Bland,  284;  S.  C,  22  Am.  Dec  236. 

PracUce  in  Obiainifig  Order  is  the  same  as  when  an  order  for  the  pay- 
ment of  the  purchase  money  is  sought;  namely,  first  to  secure  a  confirma- 
tion or  ratification  of  the  sale,  which  constitutes  an  acceptance  of  the  bid  and 
makes  the  purchaser  a  party  to  the  proceeding,  and  then  to  serve  him  with  aa 
order  or  rule  to  show  cause  why  he  has  not  complied  with  his  contract  and 
scmplcted  his  purchase:  Inrt  TaUs,  6  Jonea  £q.  21i;  S.  C,  Id.  306;  Harding 
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▼.  TarbnmgK  Id.  216;  HiUY.  HtO,  58  HI.  239;  Qrom  v.  iVany,  2PMt.  h 
H.483;  Vrtfaafiify.^2a%,76Va.254;i9Aaf/erv.O'Bne»,40Md.263.  8m 
GomMr  ▼.  fittmoiMOfi,  74  K.  Y.  1S3» 

The  pnrohiMr  thonld  luiTe  noiioe  of  a  prooeedisg  for  a  rewto  of  tho  prop* 
•rty,  and  thia  it  ncoally  giTon  by  a  rale  to  ihow  oaiiBe,  bat  where  a  petition 
it  filed  in  the  oaoae  for  this  pnrpote,  and  the  pnrohaaer  had  notice  of  the  pro- 
eeeding,  though  not  made  a  party  thereto,  and  came  forward  and  opposed  U^ 
there  is  no  neoeaaity  for  a  role;  for  the  pnxchaaer  might  have  moved  the  oonrt 
for  leave  to  aoawor  the  petitiout  or  he  might  have  filed  a  eappiemental  billy  or 
an  original  bill  in  the  nature  of  a  aapplemental  bill,  and  that  put  the  mas- 
ters in  iBsne  on  which  he  relied:  ThorrUon  v.  Fairfax^  29  Gratt.  669.  Betoe 
making  an  order  of  resale  at  the  parohaaer's  riak,  he  should  be  called  upon  to 
ahow  cause  why  he  has  failed  to  complete  his  purohase,  and  allowed  an  oppor- 
tnnitytodoso:  iSTOI  v.  JSRU;  58  DL  239.  But  if  after  due  notice,  by  service  of 
the  rale  or  otherwise,  he  shows  no  sufficient  cause  for  his  breach  of  oontraot^ 
and  fails  or  refuses  to  pay  the  amount  of  his  Md,  a  final  order  may  then  ba 
made  directing  a  resale  at  his  risk:  ^Ao^er  v.  O'Brien,  49  Md.  253.  \uBrm^ 
d^  V.  Morrisony  56  Id.  407,  it  was  held  that  where  a  petition  and  order  re- 
quiring the  purchaser  to  bring  the  balance  of  the  purchase  money  into  ooort 
was  duly  served,  but  no  answer  was  filed  and  no  cause  to  the  oontnury  sliowii« 
and  the  money  was  not  brought  into  court  pursuant  to  the  order,  an  order  of 
resale  of  the  property  at  the  purchaser's  risk  is  proper.  The  order  of  rnssls^ 
upon  failure  to  pay  tiie  purchase  money  or  show  cause  therefor,  should  dirsd 
the  property  to  be  resold  at  delinqnent  bidder's  risk  and  expense:  HiU  v.  .fiiO^ 
68  m.  239.  Where  an  order  for  a  resale  of  mortgaged  premises  is  made  in  a 
foreclosure  suit  on  account  of  a  certain  named  person  as  first  purchaser,  and 
requiring  him  to  pay  any  difierence  in  price,  no  action  can  be  maintained  ott 
the  order  against  another  person  on  the  ground  that  he  was  the  real  purohasor* 
The  order  concludes  the  owners  of  the  fee:  Pahut  v.  BmUh^  2  Duer,  296L 
When  the  purohsser  fails  to  pay  the  bonds  or  notes  given  for  the  balance  of 
the  purchase  money  due  on  a  sale  in  equity,  he  may  be  prooeeded  against  aft« 
confirmation  by  a  rale  to  show  cause  why  the  property  shall  not  be  sold  for 
the  payment  of  the  purohase  money,  and  upon  that  proceeding  a  decree  may 
be  made  for  a  sale  of  the  property,  chai^ging  the  purchaser  with  the  deficiem^ 
in  case  the  price  obtained  is  not  large  enough  to  pay  what  is  due  on  the  bonds 
or  notes:  Olarkton  v.  Bead,  15  Gratt.  288  (overruling  the  doubts  expressed 
upon  this  pomt  in  Oron  v.  Pearcy,  2  PaU.  &  H.  483);  Be  PettiOo,  80  N.  a 
60;  Bnmdige  v.  Morrimmf  56  Md.  407.  It  is  not  necessary  to  file  an  original 
bill  for  thia  purpose,  for  the  original  decree  is  still  operative  to  enforce  the 
payment  of  the  credit  installments:  Stephens  v.  MagrudeTf  31  Md.  168. 

In  Tennessee  a  diffisrent  practice  prevails.  Here  a  judgment  in  chancery 
may  be  taken  by  motion  against  defaulting  purchaser  and  his  surety  without 
notice,  and  a  resale  ordered,  but  the  decree  should  allow  sixty  days  withia 
which  to  pay  the  purohase  money  before  the  resale  is  advertised:  Mmuom  r. 
i^iyne,  9  Heisk.  672;  Mo&bif  v.  JETttnt,  Id.  675;  see  also  Btodbnors  v.  Barter^ 
2  Swan,  340.  In  this  statea  lien  issometimes retainedfor  the paymentof  the 
purchase  money:  Lucae  v.  Moore,  2  Lea,  1. 

In  Virginia  and  West  Virginia  it  is  customary  upon  a  judicial  sale  of  land  t» 
retain  the  titie  as  security  for  the  purohase  money  remaining  unpaid.  And 
in  those  states  it  is  bad  practice  upon  the  confirmation  of  a  sale  of  land  to 
order  the  oommissioner  to  convey  the  legal  title  to  the  purchaser,  retaining 
only  a  lien  on  the  land.  The  title  should  be  retained  until  the  purchasa 
moaiey  is  all  paid:  Glenn  ▼.  Blackford,  23  W.  Va.  182.    For  where  the  li^ 
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title  is  not  itteiiMd  M  flMorlty  lor  the  pnrohiiB  money,  bnt  onlya  lien  oo  the 
laiid,  a  resale  oeimot  be  deoreed  on  a  role  to  ehow  oaaee,  bat  the  lien  mutt 
be  cntooed  bj  an  origiaal  or  sappleinentel  billx  Olemm  ▼•  Biaeifordf  23  W. 
"V^  185^  188.  Before  making  a  decree  of  weele,  where  the  title  bee  been  rs- 
tuinedasaeonrity,  the  oonrt  ehoiild  ascertain  how  much  of  the  purchase  money 
is  dne^  and  should  in  the  decree  give  the  purchaser  a  day  in  which  to  pay  it; 
and  if  not  paid  in  that  time*  order  the  commissioner  to  selL  For  the  sale  cf 
giving  the  pnrohaser  a  day  to  redeem,  which  appliea  in  the  case  wherea  Tender 
k  enfordjig  his  lien  for  the  poichase  money,  appliae  also  in  this  case^  for  the 
eonrtui  regarded  as  the  vendor:  Lcmgy*  YTelfer,  29  Qiatt.  347;  OromY,  Pmrcg^ 
2Patt&H.483;jry^T.  2rVM<,8Gratt44.  A  purchaser  at  a  jadicial  sale  who 
pays  the  purchase  money  to  a  commissioner  who  bss  not  ezeonted  the  bond 
nqnired  by  the  decree^  or  iHioee  bond  has  been  disappcored  by  the  dark,  pays 
In  his  own  wrong,  and  the  land  is  liable  for  the  pordisse  money  received  fay 
iha  comminioner  and  nusapplied,  though  the  oommimioner  has  conveyed  the 
kndtothepoxchsser:  i;2ofdT.i^wia,29Id.698.  In  this  case  the  title  was 
retained  in  the  decree  ae  eecority;  and  the  porchaeer  was  also  held  to  be  per- 
sonally liable.  Where  a  jadidal  sale  it  confirmed,  and  the  oonrt  direote  the 
oommiaeiooer  to  convey  the  land  to  the  pmrohaser,  retaining  in  the  deed  a  lien 
lor  the  parchase  money,  and  the  conveyance  is  so  made,  end  the  porohaaer 
■eUs  and  conveys  the  land  to  a  third  perMn,  who  oonveye  it  to  othen,  and  the 
porchsser  fails  to  pay  the  balance  of  the  parchase  mon^,  the  lien  shoald  be 
enf creed  by  an  original  bill  if  the  original  caose  it  ended,  or  if  still  pending 
for  any  parpoee,  by  a  sapplemental  bill  filed  la  the  caose,  and  the  parchaser 
and  his  immediate  and  remote  vendeee  shoald  be  made  defendants,  and  the 
land  shoald  be  sold  according  to  the  eqaitiee  between  these  defendanti:  Cfleim 
▼.  ^2acit/bn2, 23  W.  Va.  182.  In  North  Gsiolina,  also,  the  title  of  land  eold  is 
retaiaed  in  cmtodia  legii  as  secarity  for  the  parchase  money:  FUmming  v. 
MoUrU,  81 N.  a  632. 

iZeeo^  how  Conduct6d.^A  resale  of  land,  upon  the  faihire  of  the  par* 
chaeer  to  comply  with  the  terms  of  the  first  sale^  mast  be  made  upon  the 
same  terms  as  the  first,  as  near  ae  may  be,  in  order  to  render  the  first  pur- 
ehaser  liable  for  the  difference  between  the  salee:  8hhm  v.  J?o5er<a,  20  K.  J. 
L.  435;  S.  a,  43  Am.  Dec  636  (orphans'  court  sale);  Bigg$  v.  PwneU,  74  K. 
T.  370  (foredosure);  and  where  the  terms  of  the  resale  differed  materially, 
an  order  reetraining  plaintiff!  from  collecting  from  the  f oimer  purchasers  a 
deficiency  arinng  on  the  second  sale  wae  properly  granted.  And  it  was  com- 
petent for  the  court  to  direct  the  said  purchasers  to  be  relieved  from  their 
purchase,  and  from  paying  any  deficiency:  Bifffft  v.  PurmOf  mpra.  Whether 
the  whole  or  only  a  part  of  the  land  should  be  sold  on  the  weals,  or  whether 
aa  a  whole  or  in  parcels,  must  be  referred  to  the  discretion  of  the  courti 
XoRff  ▼.  WeOer,  29  Qratt  347. 

SighU  qf  Purehtuer  on  Seaale  </  Property  Purduued. — ^If  on  the  resale  a 
Uglier  price  is  obtained,  the  first  purchaser  has  no  olaim  for  the  e»eees,  but 
he  is  not  liable  for  the  ooets:  MiUenberffor  v.  BiU^  17  La.  Ann.  62.  But  upon 
a  resale  for  a  balance  due  after  paying  this  balance  and  interset  and  the  coeta 
of  the  reeale,  the  surplus  belongs  to  the  original  purchaaer:  SUphau  v. 
Magrmder,  31  Md.  168;  Brundige  v.  Moni$on^  66  Id.  407.  Where  none  ol 
the  parties  elected  to  proceed  against  the  purchaeer  for  not  completing  his 
porehaee,  and  the  reforee,  without  any  further  order  of  court,  made  a  resale, 
a4  which  the  property  was  struck  off  to  the  same  purchaser,  he  was  entitled 
to  have  the  purchase  completed  upon  the  payment  of  the  amount  bid  at  the 
■soond  sale,  though  this  was  less  then  the  amount  bid  at  the  first  sale;  and 
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in  doing  My  lie  Ii  entitled  to  oredit  for  all  moneye  he  hee  peidx  ffamB  fn$,  Co, 
T.  •/bnee,  45  How.  Pr.  488.  The  portion  already  paid  npon  hid  will  be  ap- 
plied toward  the  payment  of  the  deficiency  oooarring  on  a  resale:  IROete  ▼. 
Van  Alti,  26  Id.  825;  see  WrighfM  Appeal,  25  Pa.  St.  873.  After  a  re- 
sale to  pay  the  balance  of  the  porchaae  money  due,  the  first  pnrohaser  has  no 
right  of  ademption:  Hdman  ▼.  Green,  4  Bazt.  136.  A  pnrohaser's  remedy 
to  prevent  a  resale,  on  the  ground  that  he  has  in  fact  paid  the  parchase 
money,  is  by  petition  for  a  confirmation  of  the  original  sale,  and  not  bj  an 
original  bill  to  enjoin:  HarcUeon  v.  Charge,  56  Ala.  205. 

pABTinoN  SALB&^After  the  oonfirmation  of  a  parUtion  sale,  interested 
parties  have  a  right  to  the  specific  execution  of  the  contract,  which  may  ba 
enforced  by  the  coart:  Burgin  t.  Burgin^  82  K.  C  196;  Hore'e  Bttate,  li 
Phila.  63,  citing  BeiTe  Appeal,  71  Pa.  St.  465.  Goorts  of  equity  have  Juris- 
diction over  a  defendant  in  a  suit  for  partition  who  has  purchased  the  prop- 
erty, and  may  compel  him  to  pay  the  purchase  money;  but  it  will  not  issue 
eompulsory  process  against  his  person  or  property  until  he  shall  have  failed 
to  conform  to  a  special  order  to  pay:  OoufeU  y.  L^tpUt,  3  R.  L  92.  Upon  the 
purchaser's  failure  to  pay,  the  land  may  be  resold  at  his  risk:  MuUitin  ▼. 
MvUikin,  1  Bland,  538,  541.  But  the  deficiency  can  be  recovered  only  by 
the  oommissioners  appointed  to  make  partition.  Hence,  where  the  firrt  pur 
ehaser  was  a  co-tenant,  the  deficiency  can  constitute  no  l^gal  set-off  against 
his  claims  for  his  share  of  the  proceeds  of  the  second  sale:  Michener  v.  Uoffd, 
16  K.  J.  Eq.  88.  Before  resale,  a  deed  must  be  tendered  to  the  purchaser,  in 
order  to  hold  him  liable  for  the  deficiency  on  the  second  sale:  Jeaminge  v. 
Hodgee,  16  La.  Ann.  321.  In  South  Carolina  a  lien  is  given  by  statute  to 
secure  the  payment  of  the  purchase  money  of  lands  of  an  intestate  sold  for 
partition:  Damde  v.  Moeee,  12  S.  0.  130;  Proton  v.  Cwney,  Id.  144. 

Admiitibtbatok's  and  Ezxoutor's  Sales. — Whether  the  sale  is  to  pay 
debts  or  for  distribution,  in  Alabama  the  personal  representative  must  secure 
the  purchase  money  by  taking  two  sufficient  sureties,  and  the  sale  will  not 
be  confirmed  until  sufficient  sureties  are  given:  Cruikahaink  v.  LuUrtU,  67 
Ala.  318.  An  accepted  bidder  may  be  compelled  by  rule  to  comply  with  the 
terms  of  purchase:  Vance  v.  Foster,  9  Bush,  239.  An  administrator's  sale  is 
a  judicial  sale,  and  by  statute  of  North  Carolina  the  court  may,  on  mo- 
tion and  after  notice,  enter  summary  judgment  against  the  purchaser  and 
his  sureties  as  soon  as  the  money  becomes  due:  MawMiy  v.  Peimberion^  75  K. 
C.  219.  The  legal  title  to  lands  sold  under  the  orders  of  the  probate  court  of 
Alabama  remains  in  the  heir  or  devisee  until  a  conveyance  is  executed  to  the 
purchaser,  under  the  decree  of  the  court,  and  they  may,  until  that  time,  re* 
oover  the  posseesion  from  the  purchaser  by  ejectment:  Oruikehank  v.  LtMreU, 
67  Ala.  318.  In  order  to  charge  the  purchaser  with  the  deficiency  arising  on 
the  resale,  the  first  sale  should  be  reported  to  the  oourt,  the  report  confirmed, 
and  a  notice  of  motion  should  be  served  on  the  purchaser,  that  he  may  be 
ordered  to  pay  the  purchase  money  within  a  given  time,  or  in  default  thereof, 
that  the  property  would  be  resold  at  his  risk.  And  where  an  admimstrator 
makes  a  lesoie  without  an  order  of  courts  the  fint  purchaser  cannot  be  charged 
with  the  deficiency  arising  on  such  resale:  OreenwaU  v.  MeCiure,  7  lU.  Appb 
152;  but  see  the  principal  case.  In  Alabama  such  a  resale  is  void,  the  origi- 
nal sale  remains  valid,  and  a  succeeding  executor  or  administrator  may  enforce 
the  payment  of  the  purchase  money:  Cruikehank  v.  LuUreU,  67  Ala.  318.  Ten- 
der of  a  deed  must  be  made  by  the  administrator  before  making  a  resale:  Snuik 
T.  Kmney,  30  La.  Ann.,  pt.  1,  332;  and  the  purchaser  will  then  be  liaUe 
for  the  costs  and  deficiency  on  the  resale:  Id.    This  is  provided  by  statute: 
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MiUembergerr,  HUi,  17  Ijl  Ann.  02.  Notes  are  offem  gifwi  tiMndadnlstntot 
for  the  purchaee  money,  open  which  he  has  his  notion  nl  Inwi  BUdh  ▼.  Hitt^ 
U  Ala.  224s  Bkmd  ▼.  itoipie,  63  Id.  162. 

OuABDiAir's  Saul— In  Mi«iaeippi  a  atatatory  lien  la  given  for  the  nnpaicl 
pnrohaBe  money  for  land  aold  by  gnardian,  and  the  guardian  may  file  a  bill 
toanbjeotthelandtothelient /bv««o*tv.  ^A^ppen^,  68Mia8.8M^  A  redtal 
in  the  record  that  the  aale  was  for  cash  will  not  divest  the  lien,  if  this  is  not 
tr«e,  as  far  as  the  parties  and  their  privies  are  oonoemed:  Id. 

PuBCfHAWiB^i  DonraM  TO  PAYimiT  OF  Baa>.— A  note  treating  of  this  sob- 
loot  will  be  ai^psodsd  to  the  case  of  WUmmr.  CSoaqMi;  in  volnmo  70  of  thk 
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ps  llMnnin.  «•.] 

WasMQ  AvsHDiD  Amnrm  that  Mxrb  Oajionoim  8sr  dot  nr  OncunnsH 
TO  OnianiAL  Ahbwsb  is  an  admission  that  the  demnrrar  was  weU  taken, 
and  it  is  not  error  to  proceed  to  trial  npon  issues  of  faot  witnont  a  deds- 
fen  npon  the  demnrrer. 

FteOF  OF  Ezxoimov  of  Dbxd  bt  Qmi  of  Two  Subsortbpio  Winvnan  is 
■nffident  to  admit  it  to  registration,  since  one  snhoeribing  witness  to  the 
ezeontion  is  snffioient. 

■nounov  of  Dxbu  Pubpobtxno  to  bb  Ezbodtbd  bt  PABTVBBasip,  bat  aO' 
knowledged  by  one  of  the  firm  alone,  is  not  proved  unless  a  prsvww 
anthorisktion  or  snbseqnent  ratifioation  by  his  copartners  is  shown. 

FfcanmFF  nr  Tbovxr  Claimiko  Ttflb  undxb  Dbbd  of  Jonrr  Owhkbs  most 
show  its  dne  ezecntion  by  all  the  granton;  it  is  inadmissible  to  show  a 
traasfsr  of  the  interest  of  one  owner,  nnless  it  is  offered  for  this  poiposo 
alone. 

IteBRB  Who  Sbxb  up  Claim  fob  Gnrun  Qub  Tbubt,  in  proceeding  to  tiy 
right  to  personal  property  levied  on,  is  presnmed  to  have  been  properiy 
appointed,  in  the  abeence  of  a  showing  to  the  contrary. 

BaOOBD  OF  FBOCBBDXVOS  TO  TbT  BiGBT  to  PBBSOVAL  PBOPBBTT  LbVIBD  OB, 

in  wUoh  tho  title  is  adjudged  against  the  claimant,  is  condnsive  against 
him  in  an  action  of  trover  by  him  for  the  property  against  the  parohaser 
vnder  the  execution. 

JinMHBNT  avdDutbinoab  aoaikct  Clatmawt  XV  Pboobbdivo  toTbt  Titlb 
'  TO  Pkbsonal  Pbopebtt  Lxvied  on  may  be  introduced  by  the  purchaser 
vnder  the  didrinffM  in  an  action  brought  by  the  claimant  against  him  fot 
the  property,  even  though  he  acquired  no  title  by  hhi  porohase,  for  it  i 
competent  for  him  to  show  that  the  plaintiff  lias  no  title,  and  is  therefor 
not  entitled  to  recover. 

Kabol Evidbbob  is  Adkibsiblb .  TO  InsBTiFT  Pabtibb  with  Pabtibb  in  \> 
TBBB8T  IV  FoBMBB  SuiT,  and  thus  oondudr  them  by  the  judgmeni 
therein  rendered. 

SaOOBD  OAWOT  BB  ImPBAGRBD  BT  PaBOL  RvIDBVOB. 

Tbotxb  for  a  slaye  named  Hannah,  by  James  Shirley  and 
Adeline  Shirley,  his  wife,  and  their  three  minor  children,  Fred- 
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:,  Aliee,  and  Bobert  D.  Shirley^  ag&inst  Feome^  Fagan,  and 
Magee*  The  defendants  pleaded  that  the  slaTe  was  taken  from 
the  plaintiffs  bj  virtue  of  a  judicial  prooess  issued  from  the 
United  States  cirouit  court.  The  plaintiffs  demtured  to  thin 
plea,  on  the  ground  that  it  did  not  show  the  kind  of  process, 
against  whom  it  was  issued,  or  any  authority  under  the  process 
to  take  the  slave.  Before  the  disposition  of  the  demurrer,  the 
defendants  asked  and  obtained  leave  to  file  additional  answers, 
in  which  they  alleged  that  they  took  the  slave  under  an  exeoa- 
tion  on  a  judgment  against  James  Shirley  rendered  in  favor  of 
Martin,  Pleasants,  &  Co.,  in  the  United  States  circuit  court,  and 
also  under  an  execution  on  a  judgment  in  the  same  court  in  the 
case  of  the  same  plaintiffs  against  John  G.  Harris,  a  claimant  of 
the  slave.  The  cause  was  dismissed  as  to  Magee  and  Fagan, 
and  trial  was  had  upon  the  above  issue  without  any  disposition 
of  the  demurrer.  Judgment  was  for  the  defendant.  The  plain- 
tiffs showed  at  the  trial  that  Hannah  was  claimed  by  Mrs.  Shirley 
as  the  property  of  herself  and  her  children  under  a  deed  of  trust, 
and  that  Feame  had  purchased  her  at  an  execution  sale.  The 
plaintiffs  then  sought  to  introduce  a  deed  of  trust  from  Marsh 
and  Leigh,  Maddox,  &  Co.,  to  two  trustees  in  trust  for  Mrs* 
Siirley  and  the  three  children.  The  deed  purported  to  convey 
slaves  and  other  property  lately  purchased  by  the  grantors  under 
an  execution  against  James  Shirley.  The  deed  had  been  re- 
corded, and  Marsh's  signature,  which  was  attested  by  two  sub> 
scribing  witnesses,  was  proved  by  one  of  them.  James  S.  E  wing, 
who  was  proved  to  be  a  member  of  the  firm  of  Leigh,  Maddox, 
ft  Co.,  acknowledged  the  execution  and  delivery  of  the  deed. 
Upon  the  defendiuif  s  objection,  the  court  refused  to  allow  tha 
deed  to  be  read  in  evidence,  and  the  plaintiffs  excepted,  this 
constituting  his  first  bill  of  exceptions.  The  second  bill  of 
exceptions  is  to  the  admission  of  a  record  of  judgment  and 
execution.  This  was  the  record  of  the  case  of  Martin,  Pleasants, 
ft  Co.  against  John  G.  Harris,  trustee,  etc.,  claimant,  and  con- 
tained a  judgment  in  the  United  States  cirouit  court  in  favor  of 
Martin,  Pleasants,  ft  Co.  against  James  Shirley.  In  this  case 
an  execution  had  issued  on  a  judgment  on  a  forfeited  forthcom- 
ing bond,  and  had  been  levied  on  various  personal  property,  in- 
cluding the  slave  Hannah.  This  slave  was  claimed  hj  Harris 
as  trustee  for  Mrs.  Shirley  and  the  three  children.  An  issue 
was  then  made  up  to  try  whether  the  slave  was  subject  to  the 
execution,  and  this  was  the  case  of  Marivn,  Pteawnta^  S  Co*  t. 
BarriM.    Judgment  was  rendered  in  &vor  of  Martin,  Pleasants, 
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&  Oo.y  and  a  diairinga»  iflsoed  to  the  maTahal  to  seise  Hannah, 
and  in  de&nlt  thereof  to  aell  other  properly  of  Harris,  eto.  The 
maTshal  seiaed  and  sold  Hannah,  and  the  defendant  Feame  was 
the  pnrchaser.  The  plaintifb  also  excepted  to  the  admission 
of  the  testimony  of  William  Terger,  wbo  testified  that  he  was 
counsel  in  the  case  of  MarHn^  PleasanU,  S  Co.  y.  Harris,  and 
iiiat  James  Shirley,  the  hnshecnd  of  Mrs.  Shirley,  was  present  at 
the  trial,  was  active  in  the  defense,  and  stated  at  the  time  that 
he  was  representing  the  interest  of  his  wife  and  children.  The 
third  bill  of  exceptions  is  to  the  exclusion  of  evidence  offered  bj 
the  plaintiffs,  and  states  that  after  the  reading  of  the  above 
record  the  plaintiffs  offered  the  deposition  of  W.  H.  Brown,  clerk 
of  the  United  States  conrt,  in  which  he  stated  that  the  final 
record  in  the  case  of  Martin,  PleoBonis,  A  Co.  v.  Shirley  waa 
made  out  by  a  person  who  was  not  the  sworn  deputy  of  the  lato 
clerk;  and  that  the  minutes  of  the  court  were  signed  by  the  lato 
derk  alone.  The  deposition  was  accompanied  by  a  copy  of  the 
final  record,  showing  a  complete  judgment,  duly  certified  by  the 
deponent  as  clerk  and  attested  by  the  judge;  and  also  by  a  tran* 
eeiipt  from  the  above-mentioned  minutes,  which  shows  a  verdict, 
bat  no  judgment.  The  deposition  and  the  exhibits  were  ex* 
doded,  and  the  plaintiffs  excepted.  A  motion  by  the  piMn^nflh 
to  exclude  the  distringas  and  the  marshal's  return  was  over* 
mled,  and  the  plaintiffs  excepted. 

David  Mayes,  for  the  plaintiffs  in  error. 

W.  O.  and  A.  K.  Smedes,  for  the  defendant  in  error. 

^y  Oourt,  Habbt,  J.  This  case  comes  up  upon  several  bflls 
ct  exception  taken  to  the  rulings  of  the  oourt  below,  upon  quea- 
taons  of  evidence  raised  on  the  trial. 

Before  we  proceed  to  consider  these  questions,  it  is  necessary 
to  dispose  of  a  preliminaiy  ground  of  error  insisted  on  in  behalf 
of  the  appellants. 

It  is  objected  that  the  record  does  not  show  that  the  plain* 
tiflii'  demurrer  to  the  original  answer  of  the  defendant  was  die* 
posed  of;  and  that  it  was  error  to  proceed  to  the  trial  of  the 
case,  upon  the  issues  of  bud,  without  a  decision  upon  the  de- 


It  appears  by  the  record  that  the  original  answerwas  filed  at 
October  term,  1862,  and  at  the  same  term  that  a  demurrer 
tliereto  was  filed.  At  the  same  term,  which  was  continued  until 
December,  1862,  the  defendant  obtained  leave  to  file  additional 
•aswera  within  sixty  days,  and  accordingly  filed  what  is  de- 


878  Shiblxt  v.  Fbabnil  [Miaa 

aoribed  as  an  amended  answer.  That  answer  meets  all  the 
objections  and  deficienoies  in  the  original  answer,  as  set  forth 
in  the  denmaer^  and  its  contents  and  the  circumstances  of  the 
case  justify  the  presumption  that  the  demurrer  was  admitted  to 
be  well  ti^en,  and  that  this  amended  answer  was  considered  as 
filed  to  meet  the  objections  therein  stated.  Under  such  dronm- 
stances,  we  do  not  think  that  it  could  be  justly  held  that  the 
demurrer  was  not  disposed  of. 

We  will  proceed  to  consider  the  questions  raised  by  the  ser- 
eial  bills  of  exception. 

The  first  exception  was  taken  to  the  exclusion  of  a  deed  of 
trust,  purporting  to  be  executed  by  Samuel  B.  Marsh  and  Leigh, 
Maddox,  &  Co.  to  Shattuok  and  Caruthers,  as  trustees;  and  this 
presents  the  question  whether  this  deed  was  sufficiently  acknowl- 
edged and  proved  by  the  grantors  to  admit  it  to  registration. 

The  execution  of  the  deed  by  Marsh  appears  to  be  attested  by 
two  subscribing  witnesses,  but  the  proof  of  the  execution  is 
made  by  the  affidayit  of  only  one  of  them.  And  that,  it  is  in* 
sisted,  is  insufficient.  But  it  is  held,  in  the  case  of  WiUems  t. 
TTetts,  9  Smed.  &  M.  826,  that  one  subscribing  witness  to  the 
execution  of  a  deed  is  sufficient;  and  if  that  be  true,  it  is  diffi- 
cult to  peroeiye  how  the  proof  of  execution  by  one  of  the  sub- 
scribing witnesses,  where  there  are  two,  should  not  be  sufficient; 
for  the  other  may  be  regarded  as  supernumerary.  This  was, 
therefore,  not  sufi&cient  to  exclude  the  deed.  The  deed  was 
signed,  and  purported  to  be  executed  by  Leigh,  Maddox,  &  Co. 
It  was  acknowledged  by  **  James  S.  Ewing,  one  of  the  firm  of 
Leigh,  Maddox,  &  Co.,  as  his  act  and  deed,  and  the  act  and  deed 
of  said  firm;''  and  the  objection  against  it  is,  that  it  was  not 
shown  to  have  been  either  executed  or  acknowledged  by  the 
members  of  the  firm.  Li  answer  to  this,  it  is  said  that  the  execu* 
tion  by  one  partner  would  bind  the  firm  if  he  had  authority  to 
make  the  deed  at  the  time,  or  if  it  was  subsequently  ratified  by 
his  copartners.  But  no  authority  or  subsequent  adoption  was 
shown  in  this  case,  and  it  cannot  be  presumed  to  exist.  If  there 
was  proof  of  any  such  state  of  facts,  it  should  have  been  ad- 
duced when  the  deed  was  offered,  and  in  the  absence  of  such 
proof,  or  at  least  of  any  notice  that  it  would  be  adduced,  the 
deed  was  inadmissible. 

But  it  is  said  that  the  deed  was  sufficiently  executed  by  Marsh, 
one  of  the  grantors,  and  that  it  should  therefore  have  been  ad- 
mitted in  evidence  as  his  deed.  This  is  true,  if  the  deed  had 
been  offered  us  evidence  of  the  conveyance  of  th^  interest  of 
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Manh  only.  But  Bach  was  not  the  object  of  the  e^idenoe.  Th« 
property  mentioned  in  the  deed  is  shown  therebj  to  hsTe  been 
the  joint  properly  of  Marsh  and  Leigh,  Maddox,  &  do. ;  and  the 
deed  could  have  been  introdaced  for  no  other  pozpose,  so  far 
as  the  record  shows,  than  to  show  a  conyejance  of  the  title  to 
trostees  for  the  benefit  of  Mrs.  Shirley  and  her  children;  and  if 
the  deed  was  ine£fectual  as  to  one  of  the  grantors,  it  could  not 
operate  as  a  conveyance  of  the  title  purporting  to  be  conveyed. 

The  second  exception  was  taken  to  the  admission  of  a  tnan- 
script  of  the  record  of  the  proceedings  and  judgment  of  the  dr. 
cuit  court  of  the  United  States  in  this  state,  ona  trial  of  the  right 
of  property  in  theslaye  in  controTcrsy  in  this  case,  in  which  Mar- 
tin, Pleasants,  &  Co.  were  plaintifTs,  and  John  G.  Harris,  trustee 
for  Mrs.  Shirley  and  her  children,  was  claimant,  in  which  it  was 
decided  that  tiie  slave  was  the  property  of  James  EQiirley,  and 
liable  to  the  execution  of  Martin,  Pleasants,  &  do.,  against  him, 
which  was  levied  on  the  slave,  and  which  gave  rise  to  that  suit. 
This  transcript  also  contained  the  execution  issued  on  the  jttdg» 
ment  rendered  on  that  trial,  and  under  which  the  defendant 
here  purchased  the  slave. 

This  record  was  offered  to  show  that  in  the  same  suit  under 
which  the  defendant  in  this  action  derived  his  title,  the  title  to 
the  slave  had  been  adjudged  against  these  plaintiffs. 

It  is  now  insisted  that  it  was  improperly  admitted,  for  seveml 
reasons:  1.  It  is  said  that  the  appointment  of  the  trustee  who 
set  up  the  claim  was  void  for  want  of  proper  parties,  and  there* 
fore  that  the  judgment  thereon  was  no  evidence  against  the 
plaintiffs.  But  this  record  shows  nothing  with  respect  to  the 
manner  in  which  the  trustee  was  appointed;  and  the  presumption 
is  that  he  was  properly  clothed  with  the  powers  of  a  trustee.  2. 
It  is  said  the  defendant  here  was  not  a  party  to  that  suit.  But 
he  claims  title  in  virtue  of  it,  and  it  is  surely  not  necessaiy  that 
a  person  who  claims  title  to  property  under  a  judgment  or  exe- 
cution against  certain  defendants  should  have  been  a  party  to 
the  suit  in  order  to  enable  him  to  show,  in  an  action  for  the 
same  property  between  those  defendants  and  himself,  the  judg- 
ment or  execution  under  which  he  claims,  and  by  which  their 
title  had  been  adjudicated.  The  judgment  is  conclusive  of 
the  title  of  the  parties  against  whom  it  is  rendered,  whenever 
the  title  has  been  the  subject-matter  of  the  suit,  and  has  been 
adjudicated.  8.  It  is  said  that  the  defendant  acquired  no  title 
imder  the  diairvngas  by  virtue  of  which  the  slave  was  sold.  If 
that  be  true,  it  is  not  a  sufficient  objection  to  the  admission  of 
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the  xeocnd  of  the  judgment  and  diatringaa^  irbibh  sppear  in  flie 
tnmaanpt  offered  in  evidence;  for  though  the  defendant  may 
not  hare  aoqnized  any  title  by  his  porohase  nnder  that  "writ,  yet 
it  ivas  competent  for  him  to  show  by  the  judgment  that  the  title 
to  the  slave  had  been  adjudged  against  the  plaintiffs.  And  if 
the  sale  was  illegal,  it  was  competent  to  show  by  the  dialringaB 
that  the  legal  title  was  still  in  the  marshal,  and  thereby  show 
that  the  plaintiffs  were  not  entitled  to  recoTer.  This  objection, 
therefore,  if  it  have  any  force,  goes  rather  to  the  legal  effect  of 
this  eyidence  than  to  its  admissibility*  And  we  think  that  it 
was  properly  admitted. 

An  exception  was  also  taken  to  the  admission  of  the  testimony 
of  the  witness  Judge  Terger.  The  purport  of  this  testimony 
was  that  the  present  plaintiffs  were  represented  in  the  trial  at 
the  right  of  property  above  mentioned  by  James  Shirley,  who 
then  stated  that  he  was  representing  the  interests  of  his  wife 
and  children.  This  was  competent  for  the  purpose  of  showing 
that  the  parties  in  interest  in  that  suit  were  the  same  as  the 
plaintiflh  in  this;  and  that  their  titte  to  the  property  is  con* 
duded  by  that  judgment,  and  cannot  again  be  litigated  by 
them  against  one  claiming  titie  under  that  judgment. 

The  last  exception  taken  was  to  the  exclusion  of  the  depoei* 
tion  of  William  H.  Brown,  clerk  of  the  United  States  court, 
which  was  offered  to  prove  that  there  was  no  proper  record  of 
the  original  judgment,  upon  which  the  execution  was  issued, 
which  gave  rise  to  the  trial  of  the  right  of  property  above  men* 
tioned.  The  deposition  was  offered  to  invalidate  the  transcript 
of  the  record  of  that  judgment,  duly  made  and  certified,  which 
had  been  offered  in  evidence.  The  question  here  raised  has 
already  been  decided  by  this  court,  upon  very  full  argument 
and  much  consideration,  in  MandemUe  v.  StoobeU^  28  Miss.  898; 
and  we  are  entirely  satisfied  with  the  conectness  of  that  de- 
cision. 

Let  the  judgment  be  affirmed. 


FnjHO  Ambhbbd  Asswsb  as  Anosaiov  cbav  DmrsBiE  was  Wi 
Taum.--Id  2^i<tfe  ▼.  Amner,  63  Mifls.  683,  it  it  Mid,  citing  tUpriiidpa] 
**  The  pUintiff  ddmarred  to  thii  tpecial  plea.  The  reooid  doee  not  thour  any 
formal  disposition  of  the  demurrer,  bat  at  the  next  term  of  the  court  a  plea 
was  filed  by  Howell,  appaivntly  as  a  sabstitate  to  tlie  plea  demnrred  to.  Tbe 
record  does  not  show  any  leave  of  ooort  to  file  this  plea  at  the  seeood  tans, 
bnt  it  was  treated  as  properly  filed,  and  mnst  be  regarded  as  amounting  to 
a  confession  of  the  demurrer  to  the  first  special  plea***  A  party  going  to  trial 
npoB  other  Issaes,  without  invoking  the  action  of  the  court  npon  demurrers  to 
other  defenses,  is  held  to  have  waived  such  defenses,  and  the  Csilore  of  the 
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aoart to dmda upon  Um dmiurwra IniiiiilMt no giooid forniVHMli  iVttfli 
«ttT.  ifftefe,  e2  Am.  Dm.  468,  note  471. 

FaBXHSBSHIF    BlAUT    GAMVOV   MB  AUIHAIBD  IT  OVB   PABnOOt  iwlw 

ta  &ofia  /ds  porohMar  without  notioe:  2^^  ▼•  CCori^  Vk  Am.  Dao.  MTf 
AmAm  t.  iSiimiMr»  47  Id.  306. 

JlTDOlCXHT  n  COMOLOaiyB  V70N  PaBTIIB  AlTD  FUTIli  WHUT  OOUBV  BAfl 

JuuBDiOTiov  OF  Pkbsoh  axd  SusjioT-MAmft:  HcHm  ▼•  OtteVCsU;  65 
Am.  Deo.  701,  and  note  citing  prior  cmm  704;  HoObier  t.  AhbaU,  64  Id.  842; 
ttote  346;  Shoiwdl  t.  Lawmm,  Id.  14ft. 

Pabol  BviDuroB  »  Adwiubibt^  vo  Show  Who  wxrb  Bial  Pabtub  di 
ImeDLBaT  and  tberefora  boond  by  tho  Jndgmentt  Taridomr,  Johnrnm^  60  Am. 
Dm.  61fi,  noto  620. 

RwoBD  OAXirov  BB  Ihpbaobid  bt  KviUBUcni  Auuinm:  GaOomiy  ▼•  ifl^ 
Xosa0»»42  Am.  Doo.  168; /oMf  t. /wOtiM,  84  Id.  882;  ^Nwldtag  ▼.  €fta»- 
fterbte,  86  Id.  868;  nnlMs  tidnted  with  fnmd:  Lomry  ▼.  MtMUkm,  40  Id. 
601.  The  prindpAl  omo  wm  dted  to  tbe  point  that  araoord  of  ooort  importa 
abMlnte  Terity  and  oannot  be  impeached  by  the  parol  e?idanoa  of  the  dei^: 
MwrrakT.  SUUe,  61  Miaa.  666. 

Trb  nmroiFALaAnwaapreTioiulybclocothiaooarl^MidlBxaportodinSI 
80L 


Hunt  v.  Gsanb. 


[M  Xnnanm,  MB.] 

DMLABinov  BT  Kmflotbb  iob  Bbbach  of  Ooimuov  B  SfTinOIBBT  Afm 
VbkdioTi  though  it  fail  to  allege  that  the  plaintiff  oflined  to  perform  hli 
port  of  the  agreement,  if  it  allege  that  he  waa  willing  to  do  aoy  bat  after 
ho  had  undertaken  the  work  he  waa  told  by  tho  defendant  that  if  ho 
oontinned  in  hia  aerviM  it  moat  be  at  greatly  rednoed  wagea. 

Ibbxbuctiob  n  Pbopxblt  Sefusbd,  tbouob  Coulbct  ab  Abssbaot  Pbo^ 
osiTiov,  if  it  doea  not  folly  atate  the  role  with  reference  to  the  fMta  ol 
the  caae,  and  the  Jury  liave  already  been  fully  inatruoted. 

BurunrBB  Who  Qbeaibs  Emplotmbnt  aftbb  DncHABOB  n  Pbbsumbd  to 
Obt  Bnr  Waobb  Hb  culb,  and  tho  burden  of  proving  the  oontmiy  ia  on 
the  defendant,  in  an  aotion  by  the  employM  for  damagea  caaaed  l^  a  ro- 
fuaal  to  allow  him  to  oomplete  his  contract. 

KimoTiB  KsFusiva  «o  Allow  Emplotxb  to  Pbbvobm  Cobtbaoi  at 
Xanxm  Batb  ia  liable  to  employM  for  auoh  damagM  aa  he  may  auatain 
after  due  diligeoM  to  obtain  other  and  the  beat  wagea  ho  oaa  In  Mme 
proper  bnafneasi  and  tho  burden  of  proTUig  due  diligeoM  ia  upon  the  em- 
ployee. 

OBIBOnOH  THAT  KOTIOB  OF  TaKINO  DxPOOnON  DB  BbITB  EflBB  Waa  giTOB 

to  the  attorney  for  the  party  inatead  of  to  the  party»  aa  required  by  etat- 
ute,  ia  waiTsd  by  the  appearaoM  of  the  attoniey  at  the  taking  of  the 
depoaition  and  hia  acknowledgment  of  notice. 
Two  HouBS*  KonoB  of  Takhto  DsposiTioir  db  Bkbb  Ebbb  n  hot  Bba* 
•OVABLB  KonoB  When  aerved  upon  the  attorney,  and  when  it  docB  aol 
appear  that  he  noold  haTO  notified  his  olienta  within  tho  tinia. 
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Koms  ov  TAsnra  Depositioh,  to  m  Rbahowabi*  wbbv  Bocwwd  os 
ATTOBmrr,  mutt  be  inch  m  in  all  probability  to~«Uo«rliim  timo  to  oom- 
moaioato  with  bit  diait 


AcrnoH  for  damages  for  breach  of  lalxir oontOMsA^  Xhaopin- 
km  states  the  facts. 

D.  Xayea^  for  the  plaintifffl  in  error. 
Davis  and  HiU^  for  the  defendant  in  error. 

By  Court,  Hahdt,  J.  This  action  was  brought  hj  the  defend- 
ant in  error  to  reoorer  for  the  breach  of  a  contract  for  work  and 
labor,  made  by  him  with  the  plaintiflEs  in  error  for  a  specified 
term,  the  performance  of  which  he  entered  upon  but  was  pre- 
Tented,  by  the  conduct  of  the  plaintiffs  in  error,  from  complet- 
ing. The  declaration  alleges  that  after  he  had  undertaken  the 
work,  and  was  willing  to  complete  his  term  according  to  the  con- 
tract, he  was  told  by  the  plaintiffs  in  error  that  if  he  continued 
in  their  service  it  must  be  at  wages  greatly  below  the  price  stipu- 
lated in  their  contract;  and  in  consequence  of  that  refusal  by 
them  to  comply  with  the  terms  of  the  contract,  he  was  thrown 
out  of  employment,  and  after  losing  considerable  time  in  inef- 
fectually seeldng  other  employment,  he  was  then  employed  by 
another  person  at  greatly  reduced  wages.  A  verdict  and  judg- 
ment were  rendered  for  the  plaintiff  below. 

The  first  ground  of  error,  taken  in  behalf  of  the  plaintifffl,  is 
that  the  declaration  is  not  sufficient  to  support  the  verdict.  The 
objection  is,  that  the  declaration  merely  alleges  that  the  defend- 
ant in  error  was  "  willing  to  work  in  accordance  with  his  agree- 
ment," etc.,  and  does  not  allege  that  he  offered  to  do  so.  But 
it  is  ayerred  that  in  consequence  of  the  refusal  of  the  plaintifb 
in  error  to  comply  with  tiie  agreement,  he  was  thrown  out  of 
employment.  This  refusal  consisted  in  the  notice  given  to  him 
that  if  be  remained  longer  in  their  service  it  must  be  at  greatly 
reduced  wages;  and  it  cannot  be  understood  otherwise  than  as 
a  notice  that  his  engagement  at  the  price  agreed  upon  was  dis- 
continued, and  that  he  was  thrown  out  of  employment.  This 
is  sufficient,  especially  after  verdict. 

Again :  it  is  objected  that  the  court  erred  in  refusing  the  in- 
struction asked  in  behalf  of  the  plaintifffl  in  error, ''  that  the  jury 
could  only  find  for  the  plaintiff  such  damages  as  he  actually 
sustained.'' 

As  an  abstract  proposition,  this  instruction  was  unobjeotion- 
aUe.    But  it  did  not  fully  state  the  rule  by  which  the  jury 
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to  be  goYemed  in  BBBoning  damages^  'wifli  Teferonoe  to  the  faoli 
of  the  case  before  them.  This  ^^as  abeady  atated  to  them,  in  a 
dear  and  practical  manner,  by  the  instmction  granted  at  the 
instance  of  the  plaintiff,  that  the  measure  of  damages  was  the 
injniy  that  the  plaintiff  had  snstainedy  and  that  in  estimating 
the  damages,  thej  shonld  find  the  snm  stated  in  the  contract, 
less  the  value  of  the  plaintiff's  services  during  the  residue  of 
the  year,  as  proved,  provided  those  \7ages  were  all  or  the  best 
he  could  obtain.  The  rule  here  declared  was  plain  and  ezplidt, 
and  readily  enabled  the  jury  to  ascertain  the  amount  of  injuiy 
sustained;  whereas  that  asked  by  the  plaintiffs  in  enor  was  un- 
certain, and  susceptible  of  misapplication.  It  was  unneoessaiy, 
and  was  therefore  properly  refused. 

Another  objection  is  taken  to  the  instruction  that  the  burden 
of  proof  was  on  the  defendants  to  show  that  the  plaintiff  could 
have  obtained  higher  wages  than  he  did  obtain,  and  that  it  was 
sufficient  for  the  plaintiff  to  show,  or  that  it  appeared  in  evi- 
dence, that  he  went  to  work  after  his  discharge.  We  think  that 
this  rule  was  properly  stated,  under  the  circumstances  of  this 


The  principle  applicable  to  such  cases  is,  that  the  employer  is 
liable  to  the  employee  for  such  damages  as  the  latter  may  suih 
tain,  after  due  diligence  to  obtain  other  and  the  best  wages  he 
can  in  some  proper  business.  Where  he  fails  to  obtain  employ- 
ment, it  is  necessary  that  he  should  show  that  he  was  unable  to 
do  so  after  due  diligence,  in  order  to  be  entitled  to  recover  for 
the  time  he  was  out  of  employment.  This  was  the  case  in 
Prichard  v.  Martin^  27  Miss.  806.  But  where  he  obtains  em- 
ployment, the  presumption  is  that  he  gets  the  best  wages  he 
can;  because  the  strong  inducement  of  self-interest  would  impel 
him  to  do  so,  and  the  idea  is  most  unreasonable  that  he  did  not 
act  accordingly.  Hence  that  presumption  must  prevail,  unless 
it  be  shown  by  the  adverse  party,  or  otherwise  appears,  that  he 
accepted  less  wages  than  he  could  have  obtained. 

The  last  objection  is  founded  upon  the  admission  of  a  depo- 
sition de  bene  esse,  taken  in  behalf  of  the  defendant  in  error. 
That  deposition  was  objected  to  on  sundry  grounds,  the  first  of 
which  is  that  the  notice  of  taking  it  was  given  to  the  attorney 
of  record  of  the  defendants,  the  statute  requiring  that  it  should 
be  given  to  the  party  to  the  suit.  This  objection  would  proba- 
bly be  sufficient  but  for  the  fact  that  the  attorney  was  present 
at  the  taking  of  the  deposition,  and  that  he  acknowledged  notice 
of  it.    That  would  be  equivalent  to  a  waiver  of  notice  upon  the 
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dient,  whioh  the  attomejiras  competent  to  do  oiiderliisgeneml 
authority  as  attorney. 

2.  But  although  tiie  notice  be  considered  as  given  to  a  proper 
pariy,  and  so  far  suffident,  yet  it  is  objected  that,  it  was  not 
''  reasonable  "  as  to  time,  according  to  the  statute.  It  appears 
that  it  was  given  to  the  attorney  a  few  minutes  after  one  o'clock^ 
and  the  deposition  was  taken  at  three  o'clock  on  the  same  day. 
It  appears  that  Olifton,  one  of  the  parties,  was  dead  at  the  time» 
and  that  his  administrator  was  not  then  appointed;  and  it  can- 
not be  supposed  that  the  other  defendant  was  in  Canton,  where 
the  deposition  was  taken,  at  the  time;  for  if  he  had  been,  it  is  to 
be  presumed  that  the  notice  would  have  been  given  to  him,  and 
not  to  his  attorney,  in  conformity  to  the  statute.  Conoeding, 
then,  that  the  attorney  was  competent  to  receive  notice,  it  must 
be  ''  reasonable,"  and  such  as  in  all  probability  to  allow  him 
time  to  communicate  with  his  client;  and  though  the  attorney 
might  waive  the  point  of  reasonableness,  as  well  as  the  service 
upon  his  client,  yet  it  would  appear  that  this  was  not  intended 
in  this  case;  for  in  malring  his  written  acknowledgment  of  the 
notice,  he  specifies  the  exact  time  when  he  received  it,  thereby 
showing  that  he  did  not  intend  to  waive  the  point  of  reasonable- 


It  does  not  api>ear  that  notice  might  have  been  given  by  the 
attorney  to  either  of  the  clients  within  the  time  specified;  and 
under  all  the  circumstances,  we  think  that  the  notice  was  not 
reasonable,  and  that  it  was  not  sufficient  to  render  the  deposi- 
tion valid.    And  the  deposition  should  have  been  rejected. 

For  this  error  the  judgment  must  be  reversed,  and  the  ease 
remanded  for  a  new  trial.       

iNsiBuonoH  MAT  BB  Retusbd  whbh  albbadt  Givbb  ot  Substabob, 
Saiver  t.  WebBter,  66  Am.  Deo.  96,  note  106;  ffMrook  ▼.  UUca  €te.B,B,  Co., 
64  Id.  602;  and  imleTant  instraotions  need  not  be  given:  Cosger  ▼.  Jkamt 
66  Id.  03,  note  06;  Treai  v.  Lard,  Id.  298,  note  905;  Mclnt^n  ▼.  JOme,  64 
Id.  163.  InstractionB  npon  hypothetical  pohits  of  law,  however  oorreet,  need 
not  be  given:  New  BruMwkk  etc  Oo,  ▼.  Tien,  Id.  394,  note  411. 

RbMEDT  AV1>  RbOOVBBT  of  EmFLOTBB  WbOVOTVXXT  DnGBABOBD  BBIOBB 

ExrmATioM  ov  Contbaoi  or  Sebviob.— This  snVjeot  ia  diaeoaMd  in  the  note 
to  Decamp  v.  HewiU,  43  Am.  Deo.  205-214;  aee  alM>  Oodigam  ▼.  Mokemkeic 
E.  i?.  Co.,  Id.  758;  Eldridge  v.  Rowe,  48  Id.  41;  MOltr  v.  Onddmrd.  66  UL 
638;  Rytm  ▼.  Daifixm,  65  Id.  560,  note  564. 

Afpbababcb  as  Waivbb  or  Ibbboulabeeibb  or  JumaiAL 
See  B^aU  v.  Stake,  58  Abl  Deo.  513,  and  note  516. 
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Emanuel  v.  Wheeb. 

[84  IfnUMiFn,  68.] 

Fftoimsovr  Nom  abb  Qotkbhed  st  Rules  of  CoiniwiniAL  Law  Flo- 

VAiLaia  WHBBB  Test  a&b  Patabul 
HoziDEB  OF  Nbqotiabub  Pafsb  u  Prbumxd  to  bb  Bova  Fids  Houna 

until  Bomething  ia  shown  in  diBpMmg«m«nt  oi  hit  titift. 
liaBDXir  OF  Pboyino  Himself  Bona  Fij>b  Holdxb  is  jtot  Oast  ufom 

Holder  of  negotiable  instnunent  by  imot  that  the  maker  has  paid  the 

amoant  thereof  to  the  original  payee, 
PATMBanr  of  Antxczdebt  Debt,  astd  Bet.bjsb  of  Paktibs  Collatbballt 

¥jA»f.»,  it  enAoient  conndention  to  make  a  trMufer  of  a  note  batMjUt, 

Bill  in  equity.    The  opinion  states  the  case. 

0,  S.  and  W.  S,  Yerger,  for  the  appellants, 
Oeorge  L,  Potter,  for  the  appellee, 

Bj  Conrt,  Habdt,  J.  The  facts  of  this  case  appear  to  be  that 
in  the  year  1839  the  appellants  executed  three  promissoiy  notes 
to  Chappell  &  Co.  of  the  city  of  Baltimore,  payable  in  three, 
four,  and  fiye  months  respectively.  Nearly  twelve  months  after 
the  maturity  of  these  notes  the  appellants  settled  and  arranged 
them  with  Chappell  &  Co.,  who  delivered  up  the  note  first  due, 
and  agreed  to  deliver  up  the  two  others  upon  the  appellants  ex« 
ecuting  to  them  a  deed  for  certain  lands  agreed  to  be  received 
in  part  payments  At  the  time  this  settlement  was  made  the 
appellants  had  no  notice  that  the  two  other  notes  had  been  trans- 
ferred to  the  appellee.  The  bill  alleges  that  the  appellee  claims 
to  be  the  holder  of  these  notes  by  indorsement  from  the  payees, 
and  in  consequence  of  the  payment  to  the  payees  prays  that 
they  may  be  decreed  to  be  delivered  up  by  the  appellee  and 
canceled. 

The  answer  states  that  the  appellee  took  the  notes  by  indorse- 
ment of  the  payees  before  their  maturity,  in  payment  and  dis- 
charge of  a  debt  he  held  against  them,  and  long  before  the 
arrangement  in  regard  to  them,  made  between  the  appellants 
and  Chappell  &  Co.,  and  insists  upon  his  right  to  recover  upon 
the  notes  as  a  bona  fide  holder.  The  notes  are  exhibited  with 
the  answer,  and  are  made  payable  at  New  Orleans,  in  the  state 
of  Louisiana. 

The  decree  being  in  favor  of  the  defendant,  the  complainants 
bring  the  case  up  by  appeal. 

1.  It  is  contended  that  it  is  incumbent  on  the  appellee  to 
prove  that  he  took  the  notes  before  maturity,  and  for  a  valuable 
consideration,  inasmuch  as  the  makers  paid  them  to  the  payeei 
to  whom  they  were  payable  by  their  terms. 

Av.  nao.  Vou  IXTT— 4S 
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This  position  is  wholly  untenable  with  reference  to  the  facta 
here  presented.  The  notes,  being  payable  in  Lonisiana,  are,  of 
course,  governed  by  the  rules  of  the  commercial  law  which 
prevail  in  that  state.  By  these  rules  the  holder  of  negotiable 
paper  is  presumed  to  be  a  bona  fide  holder  for  valuable  consid- 
eration until  something  be  shown  in  disparagement  of  his  title; 
and  he  is  not  bound  to  show  that  he  has  given  value  for  the 
paper,  or  that  he  took  it  before  maturity,  until  the  adverse  party 
has  shown  the  want,  or  failure,  or  illegality  of  the  consideration, 
or  that  it  was  lost  or  stolen  from  the  rightful  holder,  or  that  the 
holder  came  to  the  possession  of  it  fraudulently.  Possession  of 
the  pap^r  duly  indorsed  prima  facie  implies  title,  which  caste 
the  burden  on  the  other  party  to  show  that  he  is  not  entitled  to 
recover  upon  it:  Story  on  Prom.  Notes,  sec.  196. 

Here  no  circumstance  whatever  is  shown  to  cast  suspicion  on 
the  appellee's  title,  except  the  fact  that  the  makers  thought  fit  to 
pay  the  notes  to  the  payees  without  requiring  them  to  be  deUv- 
ered  up,  and  that  a  long  time  after  their  mattuity,  and  after  they 
had  become  in  presumption  of  law  the  property  of  the  appellee. 
It  would  be  plainly  absurd  to  suppose  that  the  mere  payment, 
under  such  circumstances,  could  at  all  effect  the  right  of  the 
real  holder,  or  impose  anything  upon  him  to  be  shown  to  sub- 
stantiate his  title.  Such  an  act,  instead  of  being  the  founda- 
tion of  any  right  against  the  holder,  goes  only  to  show  gross 
negligence. 

2.  It  is  said  that  the  appellee  is  not  a  bona  fide  holder,  be- 
cause he  took  the  notes  for  an  antecedent  debt.  But  it  appears 
that  the  debt  was  discharged  and  extinguished,  and  that  col- 
lateral parties  who  were  bound  for  it  were  released.  This  has 
been  held  by  this  court  to  be  a  sufficient  consideration,  in  con- 
formity with  the  rule,  which  is  veiy  generally  admitted  now  to 
be  the  correct  rule  in  cases  where  the  precedent  debt  has  been 
released:  Love  v.  Taylor ^  26  Miss.  667. 

Let  the  decree  be  affirmed. 


HoLDSs  OF  Negotiablb  Ikstbument  is  Pbbsumbd  to  bb  Bona  Fxdb 
Holder:  Clapp  v.  County  o/Cedar,  68  Am.  Bee.  678,  and  note  citing  prior 
oases;  KunkelY.  Spooner,  66  Id.  332. 

Law  of  What  State  Oovebns  Liabiutt  on  Prouissort  Note:  Emer- 
tan  V.  Patridge,  62  Am.  Deo.  617,  note  621;  Peckr,  Hibbard,  Id.  605;  Yomig 
V.  Harrie,  61  Id.  170.  'the  principal  case  ia  cited  to  the  point  that  if  a  bill 
is  drawn  upon  a  party  in  another  state  or  foreign  country,  or  the  note  is  made 
payable  there,  neither  is,  as  a  general  rule,  affected  by  the  peculiar  laws, 
statutory  or  otherwise,  of  the  state  wherein  the  bill  is  drawn  or  the  note  ia 
made,  but  is  governed  by  the  law  of  the  place  where  performance  ia  to  be 
made:  Harrison  v.  Pike.  48  Miss.  56;  Coffman  v.  Bank  of  Kentucky,  41  Id.  214. 
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Holder  or  Norx  Taken  in  Pathxnt  or  Anthixdent  Dxbt,  whether 
bonajide:  See  Sehaub  ▼.  Clark,  47  Am.  Dec  654,  and  note  fi57>  citing  prior 
cases.  The  principal  case  is  cited  to  the  point  that  to  oonatitate  one  a  bona 
JUU  purchaser  for  a  valnahle  consideration  without  notice,  he  must  have 
advanced  some  new  consideration,  either  in  money  or  property,  have  relin- 
quished a  pre-existing  security  for  his  debt,  or  have  done  some  act  on  the 
faith  of  the  purchase  itself  which  cannot  be  retracted:  McLtod  v.  Fint 
KaUimid  Bank,  42  Miss.  112;  Hind*  ▼.  Pugh,  48  Id.  275.  The  transfer  of  a 
note  or  bill  of  exchange  in  satisfaction  of  debt  is  consequently  a  negotiation 
for  value,  because  the  creditor  gives  up  hli  original  demand,  and  would  be 
without  remedy  if  he  could  not  enforce  the  obligation  which  has  been  given 
in  exchange:  Hinds  v.  Pughf  Id.  278. 

Whsrx  SumoiBNT  Afpxabs  upon  Faox  or  KsoonABUB  iNsniuiaNi 
to  put  the  indorsee  upon  inquiry,  he  cannot  be  considered  as  a  purchaser 
without  notice:  /som  v.  Firtt  National  Bank,  B2  Miss.  020,  citing  the  prin* 
opal 
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[84  IbMiMxm,  72.] 
OEnBHDANT  IN    DSTINUB  AOAIN8T  WhOM  JuDOHSNT  BAB  BBXN    BkNDSEKD 

has  no  right  to  pay  the  value  assessed  and  retain  the  property,  and  ha 
has  no  pretext  for  invoking  the  aid  of  equity  to  this  end. 

Dkrnsb  that  must  havb  besn  Known  in  Time  to  be  Pbebbntbd  at 
Law  is  not  ground  for  relief  in  equity  against  the  judgment. 

BquiTT  WILL  KOT  Enjoin  EXECUTION  or  Juiximbnt  in  Detinue  in  iavot 
of  trustee  for  a  chattel  purchased  from  the  husband  and  wife,  which  by 
the  terms  of  the  trust  is  to  remain  under  the  trustee's  control  for  the 
benefit  of  the  wife;  nor  will  it  subrogate  the  purchaser  to  the  usufructu- 
aiy  interest  of  the  wife  in  the  judgment. 

Bill  in  equity.  The  complaiiiants  had  purchased  slaves  from 
Newsom  and  his  wife  in  the  manner  prescribed  for  the  transfer 
of  a  wife's  8ex>arate  property.  Subsequently  W.  B.  Thomas  re- 
covered a  judgment  in  detinue  against  the  complainants  for  the 
slaves.  The  legal  title  to  the  slaves  was  in  Thomas,  under  a  tes- 
tamentary trust  in  favor  of  Mrs.  Newsom,  which  prescribe<l  that 
her  share  in  the  estate  should  "  be  left  in  the  hands  of  her 
brother,  William  B.  Thomas,  to  be  appropriated  to  the  use  of 
her  and  the  heirs  of  her  body.  If  she  should  die,  and  all  the 
heirs  of  her  natural  body  before  they  arrive  at  the  age  of  twenty- 
one  years,  then  her  part  to  return  to  my  other  children." 
Thomas  had  given  the  possession  of  the  slaves  to  Mrs.  Newsom, 
who  with  her  husband  had  been  in  possession  for  several  years 
before  the  sale.  On  the  ground  that  the  complainants,  by  their 
purchase  from  Idrs.  Newsom  and  her  husband,  acquired  hei 
rights  in  the  property,  they  pray  an  injunction  against  the  judg« 
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men^i  at  law,  and  that  thej  he  subrogated  to  the  lights  of  Mre. 
NeWBom  in  the  property,  and  also  that  thej  be  permitted  to  pay 
the  value  of  the  negroes  as  assessed  bj  the  jury,  instead  of  being 
obliged  to  surrender  them.  Newsom  and  wife  were  made  de- 
fendants with  Thomas.  The  demurrer  of  Thomas  to  the  bill 
was  sustained,  and  the  complainants  appealed. 

J,  A.  P.  Campbell,  for  the  appellants. 
ff.  A.  H.  Law9on^  lot  the  appellee. 

By  Court,  Fxbhsb,  J.  This  was  a  bill  filed  bythe  appellanta 
in  the  chancery  court  of  Leake  county,  to  enjoin  a  judgment 
recovered  in  an  action  of  detinue,  commenced  and  prosecuted  in 
the  circuit  court  of  said  county.  The  bill  alleges  that  an  execu- 
tion has  been  issued  on  said  judgment,  and  placed  in  the  hands 
of  the  sheriff  of  said  county;  that  unless  restrained,  he  will  seize, 
in  virtue  of  said  execution,  the  slaves  recovered  in  said  action, 
and  deliver  them  to  the  plaintiff;  that  the  complainants  are 
advised  that  they  have  the  right  to  retain  said  slaves  on  paying 
their  value  as  assessed  by  the  jury,  which  they  aver  they  are 
ready  and  willing  to  do.  The  mere  statement  of  the  facts  would 
appear  to  be  sufficient  to  suggest  the  rule  which  must  govern 
this  branch  of  the  case.  The  very  object  in  resorting  to  the 
action  Of  detinue  was  to  recover  the  specific  property,  if  to  be 
had;  and  the  judgment  conforming  to  the  action,  a  court  of 
equity,  if  it  were  to  lend  its  aid  at  all  in  such  a  case,  would  do 
so  for  the  purpose  of  enforcing,  instead  of  defeating,  the  judg* 
ment.  There  is,  therefore,  not  even  a  pretext  for  invoking  the 
aid  of  a  court  of  equity,  so  far  as  this  point  is  concerned. 

It  is  next  alleged  that  the  judgment  was  obtained  by  fraud. 
The  facts  relating  to  this  branch  of  the  case  are  as  follows: 
Newsom  and  wife  sold  the  slaves  in  controversy  to  the  com- 
plainants, and  about  ten  days  thereafter  the  action  of  detinue 
was  commenced  in  the  name  of  Thomas,  who  held  the  legal  title 
to  the  slaves  in  trust  for  Mrs.  Newsom.  It  is  averred  that  as 
Thomas  was  then  in  the  state  of  Georgia,  from  the  short  time 
which  elapsed  between  the  sale  and  the  commencement  of  the 
suit,  it  was  commenced  without  his  consent.  Other  facts  axe 
also  averred  in  this  connection,  but  if  true,  the  complainants 
must  have  known  them  in  time  to  have  availed  themselves  of 
them  at  law,  if,  indeed,  such  facts  amounted  to  a  defense. 

Under  the  terms  and  nature  of  the  trust,  the  slaves  were  to 
remain  under  the  control  of  Thomas  for  the  benefit  of  Mxa. 
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KewBom,  and  tmder  ibis  new*  the  rights  of  the  pftrtieB  were 
settled  at  law. 

Decree  of  the  chanceUor,  soataimng  the  defendants'  dennizrer 
to  the  bill,  is  affirmed. 

Failubb  to  Maxx  DxRmuB  at  Ijlwthboitgh  MiBicAKJi  A8  TO  ms  BasBta 

iom  not  entitle  party  to  relief  in  equity:  Diekertfm  v.  Ripley  Couniif,  03  Am. 

Dm.  373»  and  caoes  cited  in  the  note  380;  8imp9on  ▼.  WaU$,  62  Id.  392. 

I 

TSNDKR  or  AlTXBNATX  VaLUX  or  PBOPXBTT  will  hot  DiaCHABOX  JUDO- 

■uiT  ZK  Dxnn  vx  nnleas  the  plaintiff  elects  to  take  it,  or  the  court  ia  satiafied 
that  without  the  defendant's  fault  it  is  beyond  his  power  to  rsstora  tlie  sp9> 
eifio  property:  KeUh  ▼.  Jchnmn^  25  Am.  Deo.  167. 


Bbown  v.  Beaztt. 

184  XlMBKPPZ,  937.] 

BioHT  or  Emirxirr  Domain  is  Inhxrbnt  and  E6sbitial  Budcxht  or  Sor- 
mxioimr.  It  results  from  the  social  compact,  and  would  exist  without 
any  provision  of  the  oi^ganlo  law. 

Rioar  or  EicnrBirT  Dohaih  is  Bxooonized  ik  Bill  or  Bigbts  in  Missis- 
nm,  and  the  only  restrictions  placed  upon  its  exercise  are  that  private^ 
property  shall  not  be  taken  for  public  use  without  the  consent  of  tbt. 
legislature,  or  without  just  compensation  being  first  made  therefor. 

LlOISLATUBB  MAY  EZKBOISX  RiOHT  Or  EXIKKNT  DoMAIN  IK  BeHALT  Or  IV- 

ooaponATXD  Bailboad  Company,  or  any  other  incorporated  company,  by 
means  of  which  it  is  proposed  to  construct  any  work  of  internal  improve- 
ment useful  and  beneficial  to  the  public. 

OwNXB  IS  Entiklxd  to  Cash  Valux  or  Land  Affbopbiatxd  roB  Bailboaih 
snd  to  indemnity  for  damage  to  his  adjacent  land,  consequent  upon  the 
location  of  the  road,  and  he  cannot  be  compelled  to  receiTe  as  compensa- 
tion, in  whole  or  in  part,  the  enhancement  in  the  Talue  of  his  remaining 
property. 

Bcanrrx  AuTHomznio  Jcby,  in  Assxssino  Damages  AooBiTiNa  raoM  Aftbo- 
pbiation  or  Land  for  a  railroad,  to  estimate,  as  an  offiMt  to  the  claim  of 
compensation,  the  benefit  to  the  owner  resulting  from  the  location  of  tha 
road,  is  unconstitutionaL 

Unoonstitutional  Pbovision  or  Statutb  dobs  not  Invaudatb  Otbbb  Pbo- 
TisiONS  THXBXor  which  are  distinct  and  independent  of  it. 

Ko  Bjemxdy  Exms  at  Common  Law  whbbb  Statute  Pbovides  Mode  for 
assessment  and  payment  of  damages  resulting  to  individuals  from  the 
construction  of  works  of  internal  improvement  authorised  by  the  legis- 
lature. 

Tbxspass  cannot  bx  Mairtaihxd  roB  Act  Donb  undxb  AuTBOBiTr  or  Cov* 
STiiuTioNAL  Statute. 

AOTHOBITY   CONrEBBED   UPON   MaGISTBATE  TO   SOMMOV   JUBT   TO   ASSESS 

Damaoxs  caused  fay  location  of  railroad  is  not  repugnant  to  the  oonsti* 
tationof  MisMissippi 
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TBBBPA88,  which  was  justified  by  the  defendant  on  the  ground 
that  he  was  the  agent  and  contractor  of  the  Mississippi  Central 
Railroad  Company,  and  he  introduced  in  evidence  the  proceed- 
ings and  inquest  of  a  jury  summoned  under  the  provisions  of 
the  charter  of  that  company,  in  which  the  value  of  the  plaintiff's 
land  used  in  the  construction  of  the  road  was  assessed  at  three 
hundred  and  twenty-five  dollars;  and  showed  that  before  hia 
entry  upon  the  plaintiff's  premises  the  company  tendered  this 
amount  to  the  plaintiff.  Judgment  for  the  plaintiff,  and  writ  of 
error  sued  out  by  the  defendant. 

H.  W.  Walter,  W.  Brooke,  and  F.  M.  Aldridqe.  for  the  plaintiff 
in  error. 

C.  O.  Armistead  and  E.  L*  Acee^  for  the  defendant  in  error. 

By  Court,  Smith,  C.  J.  This  suit  was  brought  in  the  circuit 
court  of  Yallabusha  to  recover  damages  for  injuries  done  to  the 
lands  of  the  plaintiff.  The  acts  of  trespass  complained  of  were 
alleged  to  have  been  committed  by  the  defendant,  pretending  to 
act  as  the  agent  and  contractor  of  the  Mississippi  Central  Bail- 
road  Company.  A  verdict  and  judgment  were  rendered  for  the 
plaintiff.  A  motion  was  made  for  a  new  trial,  which  was  over- 
ruled; whereupon  the  defendant  excepted,  and  sued  out  this  writ 
of  error. 

Several  points  are  made  upon  the  pleadings.  But  as  the  de- 
fense relied  on  was  available  under  the  answer  denying  gener- 
ally the  allegations  of  the  complaint,  and  as  all  the  evidence  is 
contained  in  the  bill  of  exceptions,  we'will  consider  the  ques- 
tions arising  upon  the  merits  of  the  controversy  in  connection 
with  the  judgment  upon  the  motion  for  a  new  trial. 

It  is  conceded  that  if  the  defense  set  up  was  invalid,  the  ver- 
dict was  warranted  by  the  evidence.  It  is  therefore  unneces- 
saiy,  at  least  for  the  present,  to  notice  more  partionlarly  the 
testimony  adduced  by  the  plaintiff. 

The  defense  rests,  first,  upon  the  validity  of  certain  provisions 
in  the  charter  of  the  Mississippi  Central  Bailroad  Company,  and 
generally  upon  the  question  whether  the  remedy  therein  provided 
for  a  party  aggrieved  by  the  assessment  of  damages  by  the  jury  of 
inquest  is  not  exclusive  of  the  remedy  existing  at  common  law 
for  injuries  done  to  property  condemned  for  the  uses  of  the 
company. 

Without  specially  examining  the  evidence  offered  in  behalf  of 
the  defendant,  it  is  sufficient  to  state,  generally,  that  if  the  pro- 
visions of  the  charter,  above  adverted  to,  should  be  upheld,  and 
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the  remedy  proTided  in  the  act  of  incorporation  is  the  only  one 
to  which  ihe  plaintiff  was  entitled  to  resort,  the  verdict  onght 
to  be  set  aside  and  a  new  trial  granted. 

The  caase  appears  to  have  been  sabmitted  to  the  jniy  without 
instructions.  We  are  hence  at  a  loss  to  understand  the  precise 
grounds  upon  which  the  court  proceeded  in  OTcrruling  the  mo- 
tion for  a  new  trial.  We  may  suppose  that  the  court  acted  upon 
the  reasons  assigned  by  counsel  in  this  court  in  defense  of  the 
judgment;  or  that  the  more  comprehensive  ground  was  assumed, 
that  it  is  incompetent  for  the  legislature  by  law  to  provide  for 
the  appropriation  of  the  private  property  of  the  citizen  to  incor- 
porated companies,  created  for  the  purpose  of  constructing  rail- 
roads or  other  works  of  internal  improvement. 

In  reference  to  this  latter  ground,  very  little,  at  this  day,  is 
required  to  be  said. 

The  right  of  eminent  domain  is  an  inherent  and  essential  ele- 
ment of  sovereignty.  It  results  from  the  social  compact;  and 
hence  would  exist  without  any  express  provision  of  the  organic 
law  upon  the  subject.  In  this  commonwealth  its  existence  is 
recognized  in  the  bill  of  rights.  And  the  only  restrictions 
placed  upon  its  exercise  are  that  private  property  shall  not  be 
taken  or  applied  to  public  use  without  the  consent  of  the  legis- 
lature, nor  without  just  compensation  being  first  made  therefor: 
Bill  of  Bights,  sec.  13. 

No  question  can  be  made  in  regard  to  the  existence  of  the 
right.  In  the  case  before  us,  and  in  all  similar  cases,  the  sole 
inquiry  is,  whether  the  condemnation  and  appropriation  of  the 
land  for  the  purposes  and  in  the  mode  prescribed  in  the  charter 
is  the  taking  and  application  of  private  property  to  public  use 
according  to  the  true  construction  of  the  bill  of  rights. 

If  the  construction  of  the  Mississippi  Central  Bailroad  were  a 
mere  private  enterprise,  in  which  the  people  of  the  state  have 
manifestly  no  interest,  the  provisions  of  the  charter  under  which 
the  plaintiff's  lands  were  taken  are  clearly  unconstitutional. 
It  would  not,  in  that  view,  be  an  act  of  legislation  done  in  the 
exercise  of  the  right  of  eminent  domain.  It  would,  in  effect,  be 
a  judicial  sentence,  by  which  the  property  of  one  citizen  would 
be  taken  from  him  and  vested  in  others,  and  therefore  void. 

It  is  the  object  and  primary  duty  of  every  commonwealth  to 
promote  the  welfare  and  to  secure  tiie  happiness  of  its  members. 
And  it  is  undoubtedly  the  right,  as  well  as  the  duty,  of  the  legis- 
lature to  advance  these  objects  by  a  wise  and  judicious  exercise 
of  its  delegated  authority.    To  facilitate  and  cheapen  the  trans* 
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portation  of  the  prodacts  of  labor,  and  to  increase  the  interoonxM 
amongst  the  citizens,  are  amongst  the  means  obvioosly  best  cal- 
culated to  promote  these  objects.  Railroads  and  similar  works 
of  internal  improvement  are  the  appliances  best  adapted  to  these 
purposes.  Consequently,  when  the  legislature  deems  such  works 
expedient,  thodutj  and  right  devolves  upon  it  to  make  them,  or  to 
cause  them  to  be  made  at  the  public  expense.  But  even  where 
such  enterprises  are  engaged  in  by  individuals  under  charters  of 
incorporation,  they  are  not  the  less  undertakings  in  which  the 
public  have  an  interest.  They  are  public  works,  intended  to 
promote  the  interests  of  the  community.  The  individual  cor- 
porators, in  the  anticipated  pecuniary  benefit  which  may  result  to 
them,  have  an  object  and  an  interest  distinct  from  that  of  the 
public.  In  that  respect  the  enterprise  is  individual,  and  the 
corporation  private.  But  the  object  and  purpose  of  the  incor- 
poration are  the  public  advantage.  This  gives  to  the  work  its 
public  character.  A  corporation  created  by  the  legislature  with 
a  view  to  the  construction  of  a  work  of  public  utility  is  the 
agency  or  means  by  which  its  intentions  are  designed  to  be  car- 
ried into  effect.  When,  therefore,  the  object  justifies  it,  that  is, 
when,  by  means  of  an  incorporated  company,  it  is  proposed  to 
construct  any  work  of  internal  improvement,  useful  and  beneficial 
to  the  public,  and  it  is  necessary  to  the  completion  of  the  work, 
all  the  authorities  hold  (and  there  seems  upon  principle  no  rea- 
son to  doubt)  that  in  the  exercise  of  the  right  of  eminent  domain 
the  legislature  may,  by  law,  provide  for  taking  and  applying 
private  property  to  that  purpose,  a  just  and  full  compensation 
being  first  made  to  the  owner  therefor.  Indeed,  this  precise 
question,  although  never  before  directly  and  expressly  decided 
in  this  court,  was  scarcely  to  be  considered  an  open  one. 

The  eighth  section  of  the  charter  of  the  Mississippi  Central 
Bailroad  Company,  upon  which  the  plaintiff  in  error  based  his 
defense,  provides  that  when  said  company  cannot  agree  upon 
the  price  with  the  owner  of  land  over  which  said  road  shall 
pass,  either  party  may  apply  to  a  magistrate  for  a  warrant  di- 
rected to  and  requiring  the  sheriff  to  summon  twelve  disinter- 
ested freeholders  of  his  county,  ''who  shall  act  as  a  jury  of 
inquest  of  damages,  having  an  oath  or  affirmation  administered 
first  to  each  by  said  sheriff  or  justice  of  the  peace,  justly  and 
impartially  to  value  the  damage  which  the  owner  or  owners  wiU 
sustain  by  the  use  and  occupation  of  the  land,  etc.,  require<]  by 
said  company;  and  the  jury,  in  estimating  the  damages,  if  for 
the  ground  occupied  by  said  road,  shaU  take  into  the  estimate 
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Che  benefit  resnltmg  to  such  owner  or  owners  by  tea800  of  said 
road  passing  throogh  or  upon  said  land,  towards  the  extin* 
gnishment  of  such  claim  for  damages/*  etc. 

It  is  said  bj  counsel  for  the  defendant  in  error  that  the  whole 
proceeding  in  regard  to  the  assessment  of  the  damages  was 
illegal  and  void:  1.  Because  the  aathoritj  conferred  upon  the 
magistrate  to  summon  the  juiy  was  void,  being  repugnant  to 
the  constitution;  2.  Because  full  and  exclusiTe  jurisdiction  OTer 
the  subject  of  roads  is  rested,  by  the  constitution,  in  the  board  of 
county  police;  and  8.  Because  the  mode  prescribed  for  making 
the  assessment  of  the  damage  to  the  land  violates  the  constitU' 
tion  of  this  state. 

The  first  and  second  objections  do  not  appear  to  be  pressed 
with  confidence  by  counsel;  and  as,  in  our  opinion,  they  are 
clearly  untenable,  we  will  pass  to  the  consideration  of  the  third. 

The  pariy,  at  the  time  the  assessment  was  made,  was  entitled 
to  ''  just  compensation  "  for  the  injury  sustained  in  consequence 
of  the  appropriation  of  his  property  to  the  uses  of  the  road. 
No  diversity  can  exist  as  to  the  true  construction  of  the  lan- 
guage of  the  bill  of  rights.  He  was  entitled  to  the  cash  value 
of  the  land  when  the  assessment  was  made,  and  also  to  be  in- 
demnified for  the  damage  to  his  adjacent  land  consequent  upon 
the  location  of  the  road.  He  was  entitled  to  be  paid  in  money. 
It  was  as  clearly  incompetent  for  the  legislature  to  prescribe  in 
what  he  should  be  paid  as  to  prescribe  how  much  or  how  little 
he  should  receive.  Manifestly,  a  party  whose  property  has  been 
taken  and  appropriated  to  public  use  in  the  construction  of  a 
railroad  cannot  be  compelled  to  receive  as  compensation  the  es- 
timated enhancement  in  the  value  of  his  remaining  property. 
The  cash  value  and  the  actual  damage  are  the  true  standard  by 
which  to  determine  the  compensation  to  which,  in  such  cases,  the 
party  is  entitled.  We  think,  therefore,  that  the  provision  in  the 
eighth  section,  by  which  the  juiy  are  directed,  in  assessing 
the  damages  when  land  is  the  subject,  to  take  into  the  estimate, 
as  an  offset  to  the  claim  of  compensation,  ''  the  benefit"  to  the 
owner  resulting  from  the  location  of  the  road  upon  his  land,  is 
invalid. 

But  because  this  provision  is  repugnant  to  the  bill  of  rights, 
and  therefore  void,  it  does  not  follow  that  the  other  provisions, 
which  are  distinct  and  independent  of  this,  are  also  invalid. 
The  reverse,  according  to  the  settled  rule  of  construction,  is  the 
case.  The  authoriiy  given,  and  the  duty  imposed  upon  the  jury, 
''justly  and  impartially  to  value  the  damages,''  is  in  no  wise 
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dependent  npon  the  proyiEdon  bj  which  the  joxy  are  directed  to 
take  into  the  estimate  of  the  damages  the  consequential  benefit 
to  the  owner  of  the  land.  It  was,  hence,  a  valid  legislatiTO 
enactment.  And  as  the  jniy  proceeded  under  legal  authority, 
their  verdict,  whether  erroneous  or  not,  was  dearly  not  void. 
It  was  sufficient,  under  the  provisions  of  the  charter,  upon  ten- 
der of  the  damages  by  the  company  to  vest  the  title  to  the  land 
in  them,  unless  set  aside  in  the  mode  prescribed  in  the  act  of 
incorporation. 

The  jury  were  not  bound  to  observe  the  unconstitutional  pro- 
vision. But  if,  in  point  of  fact,  they  did  take  into  the  estimate 
the  consequential  benefit  to  the  owner  of  the  land,  the  verdict 
was  erroneous  and  unjust.  And  a  remedy,  if  the  party  felt 
himself  aggrieved,  was  provided  in  the  act  of  incorporation. 
This  brings  up  the  question  whether  the  remedy  therein  pre- 
scribed is  a  bar  to  the  present  action. 

The  eighth  section  of  the  charter  provides  that  either  party, 
the  company,  or  the  person  whose  lands  have  been  condemned, 
may,  within  ten  days,  appeal  from  the  decision  of  the  jury  to 
the  circuit  court  of  the  county  in  which  the  land  is  situated; 
and  that  said  court  shall  proceed  in  such  cases  as  in  cases  of 
appeal  from  the  boards  of  police  in  relation  to  public  roads. 

In  some  of  the  adjudged  cases  it  has  been  held  that  the  rem- 
edy provided  by  statute  for  the  assessment  of  damages  is  merely 
cumulative,  and  not  exclusive.  And  hence  that  the  owner  may 
maintain  an  action  at  common  law  for  the  injury  sustained: 
CriUenden  v.  WUsm,  6  Oow.  166  [15  Am.  Dec.  462];  Carr  v. 
Georgia  B.  B.  Co.,  1  Ga.  624. 

These  decisions  seem  to  be  based  upon  the  principle  that  if  a 
statute  gives  a  remedy  in  the  affirmative  for  a  matter  which  was 
actionable  at  the  common  law,  the  injured  party  may  sue  at 
common  law  as  well  as  upon  the  statute. 

But  in  the  class  of  cases  analogous  to  the  one  before  us,  the 
question  is  not  whether  an  action  might,  at  common  law,  be 
maintained  against  a  party  for  unlawful  acts,  done  to  the  injury 
of  others,  but  whether  an  action  is  maintainable  for  acts  com- 
mitted under  the  authority  and  sanction  of  the  law,  but  which 
have  proved  injurious  to  others. 

The  acts  complained  of  in  this  case,  if  done  without  authority 
of  law,  would  be  wholly  unjustifiable.  But  having  been  per- 
formed in  the  execution  of  a  power  conferred  by  the  legislature, 
and  of  consequence  under  the  sanction  of  the  law,  their  lega] 
character  was  changed.    It  would  be  absurd  to  say  that  tliey 
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were  tortious  and  illegal.  If  the  defendant  had  a  right  to  oon** 
Btruct  the  road-bed  upon  the  land  of  the  plaintiff,  what  wrong 
was  committed?  The  veiy  nature  of  the  action  of  trespasses 
presupposes  the  unlawful  character  of  the  acts  complained  of. 
Upon  principle,  therefore,  it  is  clear  that  this  action  was  not 
maintainable.  The  case  comes  completely  within  the  rule  that 
'*  if  an  affirmatiTe  statute,  which  is  introductory  of  a  new  law, 
direct  a  thing  to  be  done  in  a  certain  manner,  that  thing  shall 
not,  even  although  there  are  no  negative  words,  be  done  in  any 
other  manner: "  Dwarris  on  Stats.  641.  According  to  which  it 
is  held,  in  the  great  majority  of  cases,  that  when  the  legislature 
has  authorized  the  erection  of  works  of  internal  improTement, 
deemed  conyenient  and  useful  to  the  public,  and  a  mode  is  pro- 
vided by  statute  for  the  assessment  and  payment  of  damages 
resulting  to  individuals  from  the  construction  of  such  works, 
parties  injured  are  confined  to  the  remedy  prescribed,  which 
is  substituted  for  the  remedy  which  would  otherwise  exist 
at  common  law:  London  <&  N,  JR.  R.  Go.  v.  Bradley^  6  Eng. 
L,  &  Eq.  104;  Knorr  v.  OermanUnon  etc,  R.  R.  Co.,  6  Whart. 
266;  Aldrich  v.  Cheshire  R.  R.  Co.,  1  Am.  R'y  Cas.  206;  S.  C, 
21  N.  H.  359  [63  Am.  Dec.  212];  StoweU  v.  Flagg,  11  Mass.  864; 
Stevens  v.  Proprietors  etc.,  12  Id.  466;  Mason  v.  Kenebeo  i&  P.  R. 
R.  Co.,  81  Me.  216;  CaUeing  v.  Baldwin,  4  Wend.  667  [21  Am. 
Dec.  168]. 

In  this  case  the  legislature  has  gone  further.  It  has  pre- 
scribed the  mode  of  assessment  and  payment,  given  to  the 
aggrieved  party  the  right  of  appeal,  and  declared  that  the  "  in- 
quest of  the  jury,  ^ter  payment  or  tender  of  the  valuation, 
shall  be  admitted  to  record  in  the  o£Sce  of  the  clerk  of  probates 
of  the  proper  county,  and  be  a  bar  to  all  actions  for  taking  and 
using  such  property:  '*  Charter,  sec.  8.  We  are  therefore,  after 
a  careful  examination  of  the  whole  subject,  clearly  of  opinion 
that  this  action  was  not  maintainable  for  any  injury  alleged  to 
be  done  to  the  land  within  the  limits  of  the  roadway. 

There  was,  however,  evidence  before  the  juiy  that  acts  of  tres- 
pass were  committed  upon  the  land  of  the  plaintiff  adjoining 
the  roadway.  And  of  consequence  this  action  was  maintainable 
to  recover  damages  for  the  injuries  thereby  occasioned.  But  as 
it  is  evident  from  the  record  that  the  jury  estimated  the  dam- 
ages mainly  with  reference  to  the  injury  oocasioned  by  the  loca- 
tion of  the  road  upon  the  plaintiff's  lands,  and  the  work  done 
upon  the  roadway,  such  as  making  excavations,  embankments, 
etc.,  necessary  in  the  construction  of  the  bed  of  the  road,  and 
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that  the  injuries  done  to  the  adjoining  land  formed  a  Terjr  incon* 
Biderable  item  in  their  estimate  of  tiie  whole  injtuy  Bnstained^ 
it  would  be  extremely  unjust  and  improper  to  allow  the  rerdiet 
to  stand. 
Judgment  reversed,  and  cause  remanded  for  a  new  triaL 

Hakdt,  J.,  delivered  a  dissenting  opinion. 


Pbopkrtt  oannot  be  Taken  in  Exekcisx  or  Right  ov  Eminxnt  Doxaiv 
without  making  compensation  to  owner:  Hendenon  etc,  R,  R.  Co.  v.  Dicker 
9on,  66  Am.  Dec.  148,  and  cases  cited  in  the  note  153;  Bkrd  v.  Wibningiim  Bi 
R.  Co.,  64  Id.  739. 

Mode  or  Asoxbtainino  Compensation  to  be  Mabb  to  Owksb  wboe» 
land  is  taken  for  public  use:  Henderson  etc  R.  R,  Co,  ▼.  Diekereon,  66  Ana» 
Dec.  148,  and  cases  cited  in  the  note  163.  Offsetting  resulting  benefits:  Id. 
The  principal  case  is  cited  to  the  point  that  the  owner  is  entitled,  not  oalj^ 
to  the  cash  value  of  his  land,  but  to  indemnity  for  the  damage  done  to  hm 
adjacent  land  consequent  upon  the  location  of  the  road,  and  that,  too^  im 
cash,  and  not  in  railroad  or  other  advantages:  Isom  v.  Mieasaippi  CetUrai  It 
R,  Co.,  36  Miss.  313;  Penrice  v.  WaUw,  37  Id.  183;  New  Orleans  etc.R.R.0^ 
v.  Moye,  39  Id.  385;  S.  C,  52  Id.  61.  The  compensation  cannot  be  estimated 
In  benefits  thereafter  to  accrue  from  an  improvement  thereafter  also  to  b» 
made;  but  the  compensation  must  precede,  not  follow,  the  taking,  and  hene» 
caunot  be  affected  by  anything  that  is  to  be  done  afterwards:  Macon  ▼.  PaUjf^ 
57  Id.  397,  citing  the  principal  case. 

EinNENT  Domain  is  Pobtion  or  State's  Inherent  Sotebeiontt^ 
Moale  v.  Mayor  etc.  of  Baltimore,  61  Am.  Dec.  276,  note  282.  The  princ^ 
pal  case  is  cited  upon  the  power  of  the  sovereign  authority  over  privai^ 
property  in  New  Orleans  etc.  R.  R.  Co.  v.  Frederic^  46  Miss.  10. 

Private  Propertt  may  be  Taken  por  Use  or  Bailroaos  and  OnoA. 
PuBLio  Uses:  Er^eld  T.  B.  Co.  v.  Hartford  R.  R.  Co.,  42  Am.  Dec  710L 
note  728;  WhUeman  v.  Wilmington  etc.  R.  R.  Co.,  33  Id.  411;  Lexington  eUc;. 
R.  R.  Co.  V.  Applegate,  Id.  497;  Bloodgood  v.  Mohawk  A  Hudson  R.  R.  C(X» 
31  Id.  313,  and  note  372  et  seq. 

Where  Statute  Provides  Mode  roR  Absesskbnt  and  pATMSfT  em 
Damages  accruing  in  the  exercise  of  the  right  of  eminent  domain,  no  action 
lies  at  law:  See  HieJeox  v.  Cleveland,  32  Am.  Dec.  730;  Aldrich  t.  Cheshire  JL 
R.  Co.,  53  Id.  212. 

Part  or  Statute  mat  bx  Declared  Void  and  Rbsidux  Valid:  Santo  r^ 
StatCj  63  Am.  Dec  487,  and  note  519.  The  principal  case  is  dted  upon  tW 
constitutionality  of  legislative  acts:  Lawaon  v.  J^ffiries,  47  Miss.  707. 

The  principal  case  is  cited  to  the  point  that  a  justice  of  the  peace  iia 
Mississippi  may,  under  legislative  authority,  take  jurisdiction  of  a  case  of  m. 
contested  election,  and  in  so  doing  he  is  not  exercising  the  jurisdiction  giT8» 
him  by  the  constitution  over  pecuniary  demands  not  exceeding  a  prescriba^ 
sum,  but  his  attitude  is  more  analogous  to  the  case  where  he  holds  an  iniiiiisi 
tion  of  damages  caused  by  the  exercise  of  the  right  of  enunent  ^j^^imIh^  ^^  ||^ 
the  principal  case:  SMeU  v.  Sedwell,  47  Miss.  270. 
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Habfeb  v.  Bibb. 

(84  UBMIMXPn,  473.] 

FncBASXB  OF  Legal  Title  is  hot  Bound  to  Tajcb  Nonci  of  Lnai 
upon  land  recorded  against  fonner  owner  of  the  equitable  title  tbroagh 
whom  the  purchaser  does  not  deraign  title,  and  whose  name  does  not 
appear  in  connection  with  it. 

BOKA  FXDB    PUBCHASKR  7BOM  GSAHTXI    IN  StATB   PaTXHT  18  NOT   BoUND 

TO  Take  Notice  of  a  judgment  lien  on  the  land  reoorded  against  one 
who  formerly  held  a  certificate  for  the  patent^  and  who,  after  the  lien 
attached,  conveyed  to  the  purchaser's  grantor,  who  obtained  the  state 
patent  direct  to  himself. 
JEqctitt  will  not  Relibtb  AOAnrsr  Bona  Fide  Puxohasbr  of  LboaIi 
Title  for  valuable  consideration  without  notice. 

Bill  in  equiiy  by  W.  0.  Harper  against  Bibb  &  Hopkins. 
The  bill  was  dismissed,  and  the  complainant  appealed.  The 
opinion  states  the  facts. 

Oeorge  L.  Potter,  for  the  appellant. 

Terger,  Rucks,  and  F,  Anderson,  for  the  appelleeB. 

Bj  Court,  FisHSB,  J.  The  object  of  this  bill  is  to  compel  the 
defendants,  who  hold  the  legal  title  to  certain  lots  in  the  city 
of  Jackson,  to  convey  the  same  to  the  complainant,  and  to  com- 
pel the  defendants  to  account  for  the  rents  and  profits  during 
the  time  they  have  been  in  possession. 

The  complainant  purchased  the  lots  at  a  sale  made  by  the 
«ifaeriff  of  Hinds  county,  in  May,  1844,  under  an  execution  issued 
upon  a  forthcoming  bond,  in  which  C.  C.  Mayson  was  principal, 
mnd  John  Shields  and  others  were  securities,  and  forfeited  on 
the  sixteenth  day  of  October,  1837.  The  lots  appear  to  have 
lieen  sold  as  the  property  of  Shields.  It  further  appears  that 
Shields  purchased  the  lots  from  the  state  in  June,  1834,  and 
teoeived  a  certificate  or  obligation,  binding  the  state  to  execute 
to  him  a  patent,  on  payment  of  the  purchase  money,  which  ap- 
pears to  have  been  fuUy  paid  on  the  sixteenth  day  of  April, 
1838,  at  which  time  it  is  insisted  the  judgment  under  which 
tiie  complainant  claims  operated  as  a  lien  upon  the  lots;  and 
that  any  sale  made  thereafter  by  Shields  was  made  subject  to 
mach  lien. 

The  defendants,  Bibb  &  Hopkins,  claim  under  John  Martin, 
who  purchased  the  lots  at  a  marshal's  sale  made  in  1839,  under 
•n  execution  against  one  John  Moxris,  who  purchased  the  lota 
in  June,  183ft,  from  Shields,  and  received,  in  December  of  that 
:,  a  patent  for  the  lots  from  the  state.    The  facta  in  the 
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clearest  maimer  show  that  Bibb  &  Hopkins  axe  porohasera  for 
a  valuable  consideration,  without  notice  of  any  equity  of  the 
complainant,  or  of  the  judgment  creditor  under  whose  execu- 
tiDU  the  sale  was  made.  It  is,  however,  said  that,  the  judgment 
being  a  matter  of  record,  the  defendants  were  bound  to  take 
notice  of  the  lien. 

This  position,  admitting  the  existence  of  the  lien,  might  be 
correct  if  the  defendants  derived  their  title  from  or  through 
Shields,  the  judgment  debtor;  but  his  name  not  appearing  in 
connection  with  the  title,  thej  could  not  be  required,  by  any 
rule  exacting  diligence  in  such  case,  to  inquire  into  his  afiEairs. 

The  patent  which  issued  by  the  state  to  Morris  shows  a  pur- 
chase by  him  directly  from  the  state,  without  in  any  manner  refer- 
ring to  Shields;  and  while  it  might  be  true  that  the  defendants 
would  be  bound  by  liens  existing  against  persons  from  whom  or 
through  whom  they  had  to  trace  their  title,  they  could  not,  as 
innocent  purchasers,  be  charged  with  a  lien  or  latent  equity  exis^ 
ing  against  a  person  whose  name  was  in  no  manner  connected 
with  the  legal  title  which  had  vested  in  Morris  under  the  patent 
issued  by  the  state.  It  may  be  safely  admitted  that  the  lien  of 
the  judgment  under  which  the  complainant  claims  attached  to 
the  lots  on  the  sixteenth  of  April,  1838;  and  yet  not  true  that  such 
lien  existed,  except  to  a  limited  extent,  if  at  all,  in  1842,  when 
the  defendants  purchased  from  Martin;  for  a  lien,  like  anything 
else,  may  be  lost  or  destroyed.  Shields,  at  the  time  the  lien 
attached,  had  but  an  equitable  title  to  the  lots;  and  the  same 
act  which  destroyed  this  equity  by  vesting  the  legal  title  in 
another,  and  enabling  that  other  to  deal  with  third  parties  on 
the  faith  of  the  legal  title,  might  also  destroy  the  liens  against 
the  equitable  title.  When  the  equity  ceased,  that  which  incum- 
bered it,  as  a  general  rule,  would  cease  with  it;  and  the  ques- 
tion must  in  such  case  be,  whether  the  incumbrance  attached 
to  the  legal  estate;  for  after  the  patent  was  issued  there  was  no 
longer  an  equitable  title;  or  in  other  words,  the  state  no  longer 
occupied  the  attitude  of  a  trustee,  holding  the  legal  title  for 
Shields,  or  his  assignee.  This  brings  us  to  the  question  to  be 
decided.  The  defendants,  it  is  admitted,  hold  the  legal  title; 
and  the  rule  is  a  familiar  one,  that  a  court  of  equity  will  not 
disturb  a  person  holding  such  title,  except  for  purpose  of  justice; 
and  recognizing  the  force  of  this  rule,  it  is  only  necessary  to 
glance  at  the  facts  to  determine  what  the  decision  must  be. 
Morris,  the  party  beneficially  interested,  stood  by  at  the  mar- 
shal's sale,  and  saw  the  lots  purchased  by  Martin's  agent»  and  a 
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large  amount  of  the  debt  agamst  him  thus  canoeled.  Nor  does 
it  appear  that  Morris,  or  his  legal  heirs,  hare  ever  since  ques- 
tioned the  Talidity  of  this  purchase.  The  defendants,  Bibb  & 
Hopkins,  purchased  from  Martin  at  a  time  when  the  legal  title 
was  in  Morris,  if  it  had  not  passed  to  Martin,  and  paid  a  full 
price  as  the  consideration  of  their  purchase. 

Morris,  by  holding  the  legal  title,  was  enabled  to  deal  with 
the  property  as  his  own;  and  when  he  did  so  deal  with  it,  under 
the  circumstances  above  named,  the  purchaser  would  be  bound 
only  by  such  equitable  claims  or  rights  of  others  as  were  brought 
to  his  notice. 

Thus  viewing  the  main  point  in  the  case,  we  have  not  deemed 
it  necessary  to  notice  other  points  argued  by  counsel. 

Decree  affirmed.  ^^^_ 

RBOOKD    or   COSVSTAKGB   IB   KonOB   OSLT  TO  QUBaqOEKT  POBCOBISIM 

NDKB  Samb  GBAiTToa:  Roberts  v.  Bowrne^  S9  Am.  Dea  614.  The  pur- 
haaer  of  the  legal  title  is  not  bound  to  take  notice  of  a  regiatered  lien  or 
incambranoe  of  an  estate  created  by  any  person  other  than  those  through 
whom  he  is  compelled  to  deraign  his  title:  Baker  v.  Or\ffin^  60  Miss.  163, 
citing  the  principal  case.  The  principal  case  is  also  dted  to  the  point  that 
the  registry  of  a  deed  or  other  paper  anthorized  and  required  by  law  to  be 
recorded  is  notice  to  aU  subsequent  purchasers,  and  to  all  tha  worlds  Learned 
▼.  Oofleif,  43  Id.  707. 

Bauirr  WILL  ^Romoi  Bona  Fidb  Fubobassri  HaweU  v.  Aakmors^l 
Am.  Dee.  S71;  Chnar,p  ▼.  Blacky  61  Id.  422. 


Hebndon  v.  Hj 

[M  ICIMXMIVPI,  486.] 

IfxasuBS  or  Damagss,  in  Action  bt  Vbndxe  job  Bbxacb  or  OoNTBAOf 
TO  CoNVXT,  is  the  amount  of  the  purchase  money  and  interest^  where  no 
special  damage  has  resulted. 

VVNDKB  SlTINO  FOB  DaUAQES  JOB  BbEAOH  OT  CoNTBAOT  TO  CONVST  LaNO 

can  recover  nothing  where  the  vendor,  before  suit,  offered  to  return  the 
notes  given  for  the  purchase  price,  and  brings  them  into  court  and  ten- 
ders them  to  the  plaintiff. 
\i>mini8tbatob  or  Dscrasxd  VBinx>B  ib  Pbofib  Pbbsoh  iob  Vjendxbto 
Tkndeb  Pubobass  Mohbt  to  and  demand  deed  from,  and  not  tha 
heirs,  mmbU. 

Action  for  damages  for  the  breach  of  the  condition  of  a  bond 
fur  the  conveyance  of  land,  instituted  against  the  administrator 
of  the  deceased  vendor.  The  case  was  submitted  on  an  agreed 
state  of  facts.    The  court  below  gave  judgment  for  the  deferd* 
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ant,  and  fhe  plaintiff  sued  out  this  writ  of  enor.    The  opinion 
states  the  facts. 

John  B.  Sale,  for  the  plaintiff  in  enor. 

Hdrri88on,  WkUfidd,  and  W.  F.  Dawd,  for  the  defendant  in 

error. 

By  Oourt,  Fishsb,  J.  The  plaintiff  below  brought  this  action 
in  the^  circuit  court  of  Monroe  county  to  recover  damages  occa* 
sioned  by  the  breach  of  a  bond  executed  by  the  intestate,  binding 
himself  to  make  to  the  plaintiff  a  deed,  in  fee-simple,  to  a  cer- 
tain tract  of  land,  upon  payment  of  the  purchase  money.  The 
case  was  tried  below  upon  an  agreed  state  of  facts;  and  accord- 
ing to  our  understanding,  the  only  question  was.  What  should 
be  the  measure  of  damages?  13ie  plaintiff,  before  he  com- 
menced his  suit,  tendered  to  the  administrators  of  the  vendor 
the  full  amount  of  the  purchase  money  and  all  interest,  and 
demanded  a  deed,  which  being  refused,  he  surrendered  the  poo- 
session  of  the  land,  but  to  whom  does  not  appear,  and  there- 
upon commenced  this  suit.  The  defendants  brought  into  court 
the  notes  given  for  the  purchase  money,  and  tendered  them  to 
the  plaintiff.  It  was  admitted  that  the  land,  at  the  time  of  the 
tender  of  the  purchase  money,  was  worth  about  three  hundred 
dollars  more  than  the  purchase  money.  The  court,  upon  this 
state  of  case,  rendered  a  judgment  for  the  defendants,  which 
means  that  the  plaintiff  should  accept  the  notes  by  him  es- 
ecuted  in  full  discharge  of  the  damages  which  he  had  soe- 
tained  by  reason  of  the  failure  to  make  title  according  to  the 
condition  of  the  bond.  This  was  according  to  the  settled  rule, 
that  the  purchase  money  and  interest  shall  be  the  measure  of 
damages  in  such  case,  where  no  special  circumstances  exist  mak- 
ing the  application  of  a  different  rule  necessary. 

No  special  circumstances  are  shown  to  exist  in  this  case,  and 
consequently  we  perceive  no  necessity  for  departing  from  the 
general  rule. 

It  further  appeared  that  the  defendants  had  at  all  times  been 
ready  and  willing  to  deliver  up  the  notes  to  the  plaintiff;  and 
while  it  does  not  positively  appear  that  such  an  offer «was  made, 
yet  such  an  inference  may  be  indulged.  Under  this  state  of 
case,  there  was  no  necessity  for  this  suit,  and  consequently  we 
are  compelled  to  hold  that  the  court  below  committed  no  enor. 

We  deem  it  unnecessary  to  decide  the  other  points  so  elab- 
orately argued  by  coimsel.  It  would  seem,  upon  principle,  that 
the  demand  upon  the  administrators  who  held  the  notes  for  m 
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deed  ought  to  be  BoiBoient.  The  vendee  ought  only  to  be  xe- 
qniied  to  tender  perf  oxnianoe  to  the  parties  holding  the  notee,  and 
who  could  demand  performance  of  him.  He  might  not  know  the 
heirs;  and  even  if  he  did,  they  could  not  ordinarily  receive  the 
purchase  money  on  executing  the  deed.  But  these  questions 
are  only  noticed  for  the  purpose  of  stating  that  we  do  not  con* 
«ider  ihem  necessaiy  to  a  decision  of  the  case.  The  agreed 
state  of  facts  presupposes  that  a  demand  for  a  deed  was  prop- 
erly made  of  the  administrators;  and,  as  remarked  at  the  out- 
set, the  question  was  whether  the  purchase  money  and  interest 
ahould  be  the  measure  of  damages,  and  whether,  these  damages 
should  be  liquidated  by  the  plaintiff's  receiving  back  his  own 
notes  for  the  purchase  money.  These  questions  having  been 
decided  for  the  defendants,  the  judgment  must  be  affirmed. 


MsABUU  or  Damaoxb  iob  Bbxach  or  Comtbact  to  Comrar  Lahb:  8ae 
€hawY.  WOkhUy^  Am.  Deo.  092,  and  note  e07.    Bee  aho  Jfarlia  v.  AfHm 
tsa,  60  Id.  408;  ^enuMufar  ▼.  i>ium,  05  Id.  607,  note  COa 


AbBXHT   th   OOMMEBOIAL   BaNK   OF  NeW  ObLBAHB. 

184  KiMiMipnp  vn.] 

Lax  or  Judoiont  or  Federal  Cottbt  Held  wimni  Scazb  Is  nibjeel  to 
the  ttatate  of  limitatione  of  that  state. 

CiBnnoATB  or  Dtbohaboe  ik  Baxkbuftot  CAinroT  be  Avoibbd  ov 
Qbouni)  or  WnjjruL  Conoealmeiit  by  banknipt  of  hii  property,  where 
he  failed  to  insert  in  his  schedule  land  that  he  had  conveyed  before  the 
paasage  of  the  bankrupt  act,  as  a  voluntary  gift,  in  fraud  of  his  creditoni 
nor  can  the  conveyance  be  considered  as  an  arrangement  made  in  ooa* 
templation  of  bankruptcy,  since  it  was  made  before  the  passage  of  the  act. 

ComrETAKOE  IN  Fbaub  or  Cbeditobs  Lbaves  No  Istibbbt  ur  Obabvob 

A8  AOAXNST  QrAKTEES. 

DaoiaioN  bt  Appellate  Coubt  upov  Demubbbb  to  Bill  ur  Bqurt  it 
not  an  adjudication  upon  the  validity  of  a  defense  set  up  by  plea  whioh 
had  not  been  decided  by  the  lower  oourt  and  was  not  oonddered  In  the 


appellate  court. 
Bill  in  equity.    The  opinion  states  the  fiaots. 
IbrahaU  and  MiUer,  and  B.  B.  Mayes,  for  the 


MamhaU  and  MiUer,  and  B.  B.  Mayes^  for  the  appellants. 

QiJbb  and  Bowman^  and  FuUon  Anderson^  for  the  appellee. 

By  Ck>urt,  ^Sjoxtriy  J.  This  bill  was  filed  in  the  middle  dis« 
triet  chanceiy  eourt  by  the  appellees,  judgment  creditom  of 
Gichard  Abbey,  to  subject  to  their  debt  certain  property  allegecl 
4o  have  been  conveyed  by  Abbey  in  fraud  of  his  erediton* 
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The  material  facts  appearing  by  the  pleadings  are,  that  in 
May,  1889,  the  appellees  recovered  a  judgment  in  the  circuit 
court  of  the  United  States,  held  in  this  state,  for  a  large  sum 
of  money,  on  which  executions  had  been  regularly  issued  until 
February,  1851,  and  returned  nulla  Ixma;  that  in  June,  1837, 
Abbey  and  wife  executed  a  mortgage  to  the  Agricultural  Bank,  \ 

on  a  tract  of  land  and  a  large  number  of  slayes,  to  secure  a 
large  debt  due  the  bank,  upon  which  there  was  a  consent  decree 
of  foreclosure  rendered  at  December  term,  1840,  and  under  thai 
decree  that  the  Agricultural  Bank,  by  agreement  with  Abbey, 
became  the  purchaser  of  the  property,  but  that  Abbey  con- 
tinued in  possession  after  the  sale,  and  with  the  crops  paid 
nearly  all  the  debt  due  the  bank;  and  that  this  was  done  in  pur- 
suance of  an  agreement  in  writing,  made  between  Abbey  and  the 
bank,  that  the  bank  should  bid  off  the  property  at  the  Bale  under 
the  decree,  and  upon  payment  of  the  debt  due,  that  the  bank 
should  convey  the  proper^  to  Abbey's  wife  and  daughter;  that 
in  July,  1842,  the  bank  assigned  her  interest  in  the  property 
and  her  debt  then  unpaid  to  Oochran  &  Henderson,  who,  in 
April,  1848,  executed  a  deed  reciting  the  agreement  between 
Abbey  and  the  bank,  and  the  payment  of  the  debt  by  means  of 
the  crops  and  a  sale  of  part  of  the  property,  and  conveying  the 
property  to  the  appellants,  the  wife  and  daughter  of  Abb^. 
This  is  charged  to  be  a  fraudulent  arrangement  for  the  purpose 
of  giving  Abbey  an  opportunity  to  pay  the  debt  by  means  of  the 
crops  upon  long  time,  to  secrete  and  secure  it  against  other 
creditors,  and  to  have  it  conveyed  to  his  wife  and  daughter 
after  the  payment  of  the  debt  to  the  bank;  and  that  it  was,  in 
effect,  a  voluntary  gift  Igr  an  insolvent  debtor  to  his  wife  and 
daughter. 

The  bill  further  stat^  that  in  April,  1838,  the  same  property 
was  conveyed  by  Abbey  and  wife  to  one  Miller,  in  trust,  to 
secure  certain  debts,  some  of  which  constitute  a  large  portion 
of  the  debt  upon  which  the  complainant's  judgment  was  founded; 
that  although  this  trust  deed  was  entered  satisfied,  it  was  fraud- 
ulently procured  by  Abbey  to  be  so  entered,  and  was  not  in  fact 
satisfied* 

The  answer  admits  the  continued  possession  of  Abbey  after 
the  sale  under  the  mortgage  decree,  but  states  that  it  was  as  agent 
for  the  bank,  and  upon  wages  to  be  paid  by  the  bank;  admits 
in  effect  the  agreement  to  convey  to  Abbey's  wife  and  daughter, 
and  states  that  the  consideration  for  it  was,  as  a  compensation 
for  his  wife's  dower  in  the  property  which  she  had  conveyed  by  the 
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mortgage;  denies  all  fraud  in  the  transaction,  and  all  oolliisioii 
with  the  bank  in  procuring  the  decree  to  sell  the  property  under 
the  mortgage;  denies  that  any  of  the  debts  secured  in  the  trust 
deed  to  Miller  constitute  a  part  of  the  complainant's  judgment,  or 
that  the  entry  of  satisfaction  of  the  deed  was  obtained  by  fraud; 
and  pleads  tiie  certificate  of  discharge  of  Abbey  as  a  bankrupt 
granted  on  the  twentieth  of  February,  1843,  in  bar  of  the  eoife- 
plainant^s  claim. 

An  amended  biU  states  that  Abbey  did  not  surrender  in  him 
schedule  as  a  bankrupt  any  interest  in  the  property  in  oca* 
troyeiBy,  and  that  he  carefully  concealed  the  arrangement  made 
with  the  bank  from  his  creditors,  and  charges  that  the  pre* 
tense  that  Abbey  remained  in  possession  as  agent  and  OTerseev 
is  false,  and  that  he  nerer  reoeiyed  any  compensation  on  that 
account. 

The  answer  to  this  denies  that  the  discharge  in  bankruptcy 
WBB  obtained  by  fraud  or  concealment,  and  states  that  he  hadi 
no  interest  in  the  property  when  he  made  his  application  as  a 
bankrupt,  and  therefore  ^d  not  insert  it  in  his  schedule. 

Upon  the  hearing  a  decree  was  made  subjecting  the  property  to 
the  payment  of  the  judgment,  from  which  this  appeal  was  taken.. 

The  first  and  main  question  presented  is,  whether  the  di»» 
ehazge  in  bankruptcy  is  a  bar  to  the  judgment  against  Abbej^ 
and  to  the  biU  filed  in  this  case  to  enforce  it. 

Under  the  rules  held  by  this  court,  the  lien  of  the  judgment 
had  expired  under  the  operation  of  the  statute  of  limitations  of 
1844,  and  therefore  there  was  no  lien  preserred  under  the  pro* 
visions  of  the  bankrupt  act,  and  which  could  be  enforced.  The> 
certificate,  therefore,  must  operate  as  a  bar  to  the  judgment^ 
and  all  proceedings  to  enforce  it,  unless  it  appears  by  the  plead* 
ings  and  proof  that  it  was  obtained  by  fraud,  and  in  yiolation  of 
the  provinonB  of  the  bankrupt  act. 

The  ground  upon  which  the  certificate  is  attempted  to  be  im* 
peached  is,  that  Abbey  committed  a  willful  concealment  of  hi» 
property  in  ffdling  to  insert  in  his  schedule  of  property  and 
effects  as  a  bankrupt  his  interest  in  the  property  purchased  by 
the  Agricultural  Bank,  which  is  alleged  to  be  an  equity  of  re* 
demption. 

The  condition  of  the  property  appears  to  be  this:  Abbey  ha<9 
eoceouted  a  mortgage  to  the  bank,  under  which  the  property  wa» 
about  to  be  sold.  It  was  agreed  between  him  and  the  bank  that 
the  bank  should  purchase  it,  and  give  time  for  paying  the  debt 
due  by  means  of  the  crops  to  be  raised  uoon  it,  and  by  sale  ot 
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fK>rtioiiB  of  the  property;  and  after  the  payment  of  the  debti 
the  bank  was  bound  by  a  written  agreement  to  convey  it  to 
Abbey's  wife  and  daughter,  which  agreement  was  carried  out  by 
JHenderson  &  Cochran,  to  whom  the  bank  transferred  the  debt 
lield  by  her  and  her  title  to  the  property.  This  is  stating  the 
transaction  as  strongly  against  the  interest  of  the  appellants  as 
ihe  record  would  justify. 

The  question  for  consideration  upon  this  is,  not  whether  it  was 
4m  arrangement  securing  the  property  to  Abbey's  wife  and  child  in 
Iraud  of  his  creditors,  but  whether  after  the  purchase  of  the  bank 
«nd  the  agreement  made  he  retained  such  an  interest  in  the  prop- 
•«r1y  as  he  could  use  to  his  benefit  and  assert  against  the  claim 
of  his  wife  and  daughter  or  the  bank;  such  an  interest  as  his 
4U9signee  in  bankruptey  could  maintain  against  his  wife  and 
'daughter.  Oonceding  the  arrangement  to  be  fraudulent  on  his 
^|iart,  and  such  that  his  creditors  might,  before  his  discharge  in 
4)ankruptcy,  haye  set  it  aside  as  yoluntary  and  fraudulent  as  to 
titem,  yet  it  was  condusiTe  upon  him  with  reference  to  the 
eights  of  his  wife  and  daughter;  and  as  the  legal  right  passed 
4o  them,  though  by  a  fraudulent  act  on  his  part,  and  his  right 
«s  against  them  was  concluded  thereby,  he  could  not  be  said 
'to  have  made  a  willful  concealment  of  any  interest  of  his  in 
-the  property.  The  arrangement  was  made  before  the  passage 
of  the  bankrupt  act,  and  could  not  be  said  to  have  been  made 
ia  contemplation  of  bankruptey.  Unless,  therefore,  there  was 
an  interest  remaining  in  Abbey  after  the  arrangement.made  with 
the  bank,  he  had  nothing  which  he  could  willfully  conceal  in 
fraud  of  the  bankrupt  act,  because  he  had  nothing  which 
could  pass  to  his  assignee.  Hence  this  case  comes  fully  under 
the  rule  held  by  this  court  in  Porter  y.  Douglass,  27  Miss.  879; 
and  the  transaction  must  be  regarded,  as  it  is  charged  to  be  in 
the  complainant's  bill,  as  a  yoluntary  gift  of  the  interest  of  an 
tnsolyent  debtor  to  his  wife  and  daughter,  but  which  divested 
liim  of  all  right  or  interest  in  the  property  so  that  his  failure  to 
surrender  it  in  his  schedule  in  bankruptey  cannot  be  considered 
mh  A  willful  concealment  of  his  property.  And  it  follows  that 
ihe  certificate  cannot  be  avoided  on  that  ground,  and  that  it  is  a 
flbar  to  the  judgment. 

It  is  however  insisted,  on  behalf  of  the  appellee,  that  the 
'eflfect  of  the  decision  of  this  case  when  it  was  heretofore  heie 
on  appeal  from  the  order  of  the  court  below  overruling  the 
demurrer  to  the  bill,  is  an  adjudication  that  the  discharge  in 
iMmkruptcy  was  not  a  bar  to  the  bill.     This  is  founded  in  a 
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tnisapprehension*  When  the  case  was  formerly  here,  the  only 
qaestions  presented  upon  demurrer  were  those  which  appeared 
by  the  face  of  the  hill.  The  defense  of  Ahhe/s  discharge  m 
bankruptcy  was  set  up  by  plea,  which,  when  the  case  wa» 
formerly  here,  had  not  been  decided,  and  was  therefore  neither 
inyolyed  nor  considered  by  us  in  the  former  decision.  Nor  could 
it  then  haye  been  considered;  for  it  involves  the  question  of 
fact  whether,  under  the  circumstances  of  the  discharge  as  showtt 
by  the  evidence  touching  the  point  of  fraudulent  and  willful 
concealment  of  his  property  by  the  banlcrupt,  there  was  in  law 
such  a  willful  concealment,  in  fraud  of  the  bankrupt  act,  as  will 
avoid  the  certificate.  The  former  decision,  therefore,  does  not 
extend  to  the  question  of  the  validity  of  the  discharge  in  bank-:- 
mptcy. 

Another  ground  of  relief  set  up  in  the  biU  is  the  trust  deedTV 
to  Miller,  made  by  Abbey  and  wife  in  1838,  which,  it  is  alleged,  . 
covers  a  large  portion  of  the  debt  upon  which  the  judgment  . 
here  sought  to  be  enforced  is  founded.    This  allegation  of  th* 
bill  is  denied  by  the  answer,  and  it  does  not  satisfaetovil^jic  ap* 
pear  to  be  sustained  by  proof.    But  it  appears  that  this^  deecl. 
was  entered  satisfied  of  record,  and  the  bill  alleges  that  thi»-w— 
fraudulently  done  by  the  procurement  of  Abbey.    This  allegap- 
tion  is  denied  in  the  answer,  and  the  record  shows  no  evidence »• 
to  sustain  it.    It  is  therefore  clear  that  the  decree  cannot^ba^ 
sustained  on  this  ground  of  relief. 

Under  these  views  of  the  case,  the  decree  must  Be  rBVorwdP 
and  the  bill  dismissed;  which  is  ordered  accordingly 


Thm  PBZNOirAL  OASB  WM  formerly  before  this  oonrt^  and  it  rsportsd  ia  Si 
lliM.  431-437. 

JvDOMXirr  m  Gonglvbivs  oitlt  as  io  What  was  DnuDOTLT  nr  Lmamt 
Lord  V.  Chadboume,  66  Am.  Deo.  290,  and  note  dting  pnor  oaaee.  Aiifani^ 
•Doe  by  appellate  ooort  of  judf^ment  on  demnrrer  ia  oonolnaive  npoii  the  pai^ 
liee:  HempBtead  v.  WcOBm^  42  Id.  696. 

FKAUDUuan*  Convetakob  is  BncDnro  upon  Pabths  THcaBioi  BHU  v» 
AykU^  52  Am.  Dea  284;  UAaffy.  HaH,  67  Id.  203,  and  notes. 

EmEGT  or  PaiOB  FaAui/OLBNT  OoirvxTAKos  UPON  DuoRABoi  nr  Bavi^ 
EUFTOT:  AMeift  AdmW  v.  RMnaon,  65  Am.  Deo.  887»  and  oasss  dted  \m 
the  note  394. 

STAnrrB  or  LnriTATioirs  ah  AOAnTsr  Judomsnts  or  Sana  Statis:  Mid^ 
V.  .A)^  65  Am.  Deo.  61,  note  63.  Itdoesnotrnnagainsta  jndgmentof  the 
United  States  eircmt  ooort  in  Kentooky,  since  jadgments  ave  bos  within  the 
■tatnte  of  that  state:  Dudky  v.  JUndaey,  60  Id.  522. 
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Fabb  V.  Fabb. 


ADUunotT  MB  Ubouvd  ov  Ditobgb  Kim  VM  Ohabobd  m  committed  At  a 

pMtioakr  time  and  plaoe. 
RuLi  THAT  GkETAunr  TO  GoMMov  Ihtbnt  must  Exist  in  Puubinob 

«ppliee  M  well  in  equity  m  at  law,  the  reaaon  of  the  role  in  both  in 

ataaoea  being  to  inform  the  advene  party  with  aaffioient  preeiaion  of  the 

charge  made  againat  him»  and  to  enable  tiie  oonrt  to  pronoonce  the  proper 

Jadgment. 
Vamm  ov  Pkbsov  with  Whom  Ai>inuTssT,  Chabobd  as  Gbouhd  ov  Bi- 

▼OBd,  WAS  OoMMiTTKD  need  not  be  aet  forth  in  bill  for  divoroo  nnlesi 

laaaonable  oertainty  oannot  otherwiae  be  attained. 

Bill  for  divorce.    The  opinion  states  the  foots. 
,F,  Andermm,  for  the  appellant. 
'Johnson  and  Skelion^  for  the  appellee. 

'ByOourty  Fesbbb,  J.    This  was  a  bill  filed  by  the  appellee  on 

Vfhe  x&anceiy  side  of  the  oironit  oonrt  of  Hinds  county,  for  a 

•  divorce  from  the  bonds  of  matrimony  on  the  ground  ot  adnl- 

xteiy,  alleged  to  have  been  committed  by  her  husband,  the  ap- 

"peUant.    The  first  error  assigned  relates  to  the  action  of  the 

court  below  in  overruling  the  appellant's  demurrer  to  the  bill; 

And  as  this  error,  if  it  shall  appear  to  have  been  weU  assigned, 

twill  be  decisive  of  the  case,  it  will  be  first  considered.    The 

1>iU  appears  to  have  been  filed  on  the  twenty-seventh  day  of 

Jlngust,  1866.    The  marriage  is  alleged  to  have  been  solemnised 

on  the  eleventh  day  of  March,  1847.    The  biU  then  proceeds  to 

ohaige  that  at  various  times  and  upon  various  occasions  since 

ihe  marriage  the  defendant  has  proved  unfaithful  to  his  mar- 

ciage  vow,  in  this:  that  he  has  been  guilty  of  repeated  acts  of 

^ultery  with  a*  servant-woman  of  the  complainant,  and  with 

other  females.    It  is  objected  that  this  allegation  is  too  vague 

«nd  uncertain  to  entitle  the  complainant  to  Tnaintain  her  bill, 

inasmuch  as  it  would  be  next  to  impossible  for  the  defendant, 

by  reasonable  diligence,  to  prepare  himself  to  meet  such  an 

•allegation. 

The  rule  appears  now  to  be  well  settled  in  this  class  of  cases 
-that  the  charge  must  be  made  with  reference  to  some  particular 
time  and  place,  that  the  defendant  may  be  able  not  only  to  an* 
tieipate  the  proof  which  may  be  made  against  him,  but  that  he 
may  know  to  what  particular  time  or  place  to  direct  his  own  proof. 
This  allegation  puts  in  issue  the  defendant's  course  of  conduct 
during  the  whole  time  of  the  matrimonial  connection,  a  period  of 
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more  than  eight  years,  and  it  is  not  to  be  presumed  that  he 
ootddy  by  the  use  of  reasonable  diligence,  prepare  to  meet  proof 
that  might  be  made  against  him  by  witnesses  having  this  lati- 
tude. The  role  that  certainty  to  a  common  intent  most  exist  in 
pleadings  applies  as  well  to  pleadings  in  equity  as  at  law,  the 
reason  in  both  instances  being  the  same — to  inform  the  adverse 
party  with  sufficient  precision  of  the  charge  made  against  him, 
and  to  enable  the  court  to  pronounce  the  proper  judgment  if 
the  truth  of  the  pleading  should  be  established.  We  are  there- 
fore of  opinion  that  this  bill  is  too  vague  and  uncertain  as  to 
time  and  place  and  other  drcumstanoes  to  require  an  answer, 
and  that  the  demurrer  should  have  been  sustained. 

Again:  it  is  said  that  the  name  of  the  person  with  whom  the 
adultery  is  alleged  to  have  been  committed  should  have  been 
set  forth  in  the  bill.  Perhaps,  in  many  cases,  greater  certainty 
would  be  promoted  by  observing  this  practice;  but  while  the 
piaotioe  might  in  this  instance  have  been  followed  and  the  name 
of  the  servant  given,  there  are  nevertheless  good  reasons  why, 
in  most  cases,  a  different  rule  should  prevail.  Persons  who  are 
■tnangers  to  the  controversy,  and  whose  characters  would  suffer 
more  or  less,  should  not  be  implicated  when  they  have  no  op* 
portunity  to  be  heard  unless  reasonable  certainty  in  the  plead- 
ing could  not  be  otherwise  attained.  As  a  general  rule,  it  will 
be  sufficient  to  set  forth  the  time,  place,  and  particular  circum- 
stances of  the  defendant's  guilt,  without  introducing  private 
scandal,  which  might  subject  the  party  pleading  to  an  action 
for  damages  in  consequence  of  the  injury  thus  done  to  the 
chaxaoter  of  a  third  party.  Seasonable  certainty  is  all  that  is 
required,  and  the  oourt  will  favor  a  rule  which  can  attain  this 
end,  and  at  the  same  time  preserve  its  records  from  unnecessary 
BcandaL 

We  therefore  think  that  this  cause  of  demurrer  is  not  well 
assigned.  The  oourt,  however,  having  erred  as  to  the  first 
eanse  of  demurrer,  the  decree  must  be  reversed. 

Decree  reversed,  demurrer  sustained,  and  bill  dismissed. 

ObaWBM  OV  AoUVrMRY  WITH  PEB80V8  UvXlTOWir  TO  TilWSfiAlfT  U  SUIfl* 

■IHT:  Adams  ▼.  Adam$,  61  Am.  Beo.  210,  note  221. 

Paoov  or  ADxrvmat  at  Durrbiit  Flags  ibom  Ori  Allb&bd  n  Iimnfi* 
snMVx  Adam§  v.  Adorns^  61  Am.  Deo.  210. 

Aduisset  must  bb  Cbabosd  as  Committsd  at  Pabsioijlab  Tma  akb 
ruost  OhHdkmUrrp  v.  ChHdUmhmrr^^  26  Am.  Deo.  00. 
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NiZON    V.   POBTER. 

[84  MaMiHXFn,  6vr.1 

Died  Showv  to  be  Thibtt  Txabs  Old  ob  Mori  mat  bb  Fbotbd  l^pioof 
of  th0  •igoature  of  one  of  the  Babtcribing  witoeneiy  for  It  ii  pmnmed 
thftt  th0  ■abtcribing  witnenes  are  eiiher  beyond  the  jnriadlotion  of  tlie 
eonrt^  or  deed,  or  if  liTing,  that  their  memoriee  have  luled  them  ae  to  the 
partioalar  tnuMaction. 

Umed  u  Shown  to  bb  Angibnt  bt  Fact  that  Gbanteb  Took  Pobbbbsiob 
of  land  believed  to  be  ooQTeyed  by  the  deed  shortly  after  the  date  of  the 
deed,  and  that  the  grantor  twenty  years  afterwards  acknowledged  that  h* 
ezeonted  the  deed  upon  the  day  of  its  date. 

Dbbd  is  not  Void  iob  UNcautTAnrnr  beoanse  from  lapse  of  time  it  may  he 
impossible  to  identify  the  lands  conveyed  by  it 

PiAOR  or  Dbpabtubb  or  Boubbariks  in  Dbbd  mat  bb  Pboybd  by  dirsol 
evidence  or  common  repatation,  bat  it  mnst  be  ascertained  with  rsasonsble 
certainty. 

That  is  Cebxain  WniaB  mat  bb  Bbnbbbbd  Cbbtaib  BuraonBO  Dbkbit* 

TION8  IN  DbBDS. 

Dbbd  to  Dbtendant  ib  EIjbotmbnt  Bzboutbd  vndbb  Dbcebb  ov  Chab* 
GBBT  may  be  introduced  by  the  plaintiff  without  the  prodnotioa  of  the 
record  in  chancery,  for  the  parpoeo  of  showing  that  the  defendant  daima 
nnder  the  plaintiff's  fprsntor;  though  when  a  party  claims  title  in  hhn* 
self  under  such  a  deed,  it  is  generally  necessary  to  produce  the  authority 
under  which  it  was  executed. 

VoLima  or  Statb  Papbbs  Pdbubhbd  vbdbb  AuTBOBinr  or  OoBaRM  ia 
public  record,  and  not  open  to  objection  as  being  secondary  evidence  of 
facts  therein  stated. 

Hbabsat  Evidbncb  ob  Rbputation,  to  Pbovb  BoubdabibIi  kobt  bb  ab 
Cbbtaib  as  to  the  subject-matter  as  direct  evidence  would  be. 

AonoB  by  the  heirs  of  Jolin  Porter  against  Bebeooa  Nixon  and 
Bamuel  White,  brought  nnder  the  pleading  act  of  1860,  to  re* 
ooyer  a  tract  of  land.  The  plaintiffB  offered  in  evidence  a  deed 
from  Oharles  Nicaiee  to  John  Porter,  dated  September  28, 1816. 
The  deed  was  acknowledged  by  the  grantor  March  26, 1838,  be- 
fore Brash,  circuit  clerk  of  the  county,  but  to  the  certificate  of 
acknowledgment  Brush  had  not  affixed  his  official  seal.  Upon 
the  defendants'  objection,  the  court  refused  to  permit  this  deed 
to  be  read  upon  the  acknowledgment,  because  of  the  omission 
of  the  seal.  There  were  three  subscribing  witnesses  to  the  deed» 
and  the  plaintiffs  proved  the  death  of  one  of  them  and  the  gen- 
uineness of  his  signature.  Brush  also  testified  to  the  acknowl* 
edgment  by  Nicaise.  The  defendants  objected  to  this  testimony^ 
on  the  ground  that  the  subscribing  witnesses  ought  to  be  pro- 
duced or  proved  to  be  dead.  The  objection  was  overruled,  and 
the  defendants  excepted.    The  plaintiffs  being  abont  to  read  flit 
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deed  to  the  jmy,  the  defendants  objected:  1.  That  the  honn* 
daries  in  the  deed  did  not  correspond  with  those  set  out  in  the 
complaint;  2.  That  the  deed  was  Toid  for  uncertainty  in  describ- 
ings the  land  conyejed.  The  objeotionB  were  oTerraled,  and  the 
defendants  excepted.  The  plaintiffs  then  offered  a  deed  to  the 
defendant  White,  executed  by  Pxayi  administrator  of  Ayeiy,  do* 
eeasedy  pursuant  to  a  decree  in  chancery,  which  is  set  out  in  the 
deed.  The  decree  was  made  in  a  suit  by  White  against  Pray, 
and  redtes  that  White  purchased  certain  lands  from  Ayeiy,  who 
sold  them  as  tax  collector,  but  died  before  making  a  deed  there- 
for; that  one  of  the  tracts  was  sold  as  the  property  of  John  Por* 
ter,  and  directs  Pray  to  execute  a  deed  conyeying  the  lands  to 
White,  and  describes  the  lands.  A  certified  copy  of  the  decree 
in  chancery  was  appended  to  the  deed.  The  defendants  ob- 
jected: 1.  Because  the  whole  record  in  the  chancery  suit  was 
not  produced;  2.  Because  the  deed  did  not  purport  to  conyey 
the  same  premises  as  those  described  in  the  deed  from  Nicaise  to 
Porter.  The  objections  were  oyerruled,  and  the  court  admitted 
the  deed  to  show  that  the  defendants  claimed  title  from  the 
same  source  as  the  plaintifliHy  to  wit,  from  John  Porter.  The 
defendants  excepted.  The  plaintLSBsi  introduced  a  deed  from  the 
defendant  White  to  the  defendant  Nixon.  The  plaintifls  then 
introduced  testimony  to  proye  the  boundaries  to  the  land.  The 
defendants'  objections,  on  the  ground  that  it  was  hearsay,  were 
oyermled,  and  exceptions  taken.  The  defendants  sought  to  in- 
troduce an  extract  from  8  American  State  Papers,  Public  Lands^ 
9,  to  show  that  Oharles  Nicaise,  the  grantor  of  Porter,  had  not 
complete  title  to  the  lands  in  question,  but  only  a  small  undi- 
yided  interest.  The  court  refused  to  admit  this  eyidence,  hold- 
ing that  the  defendants  were  estopped  1^  the  plaintiflh'  eyidence 
from  setting  up  an  outstanding  title.  13ie  defendants  excepted. 
Verdict  and  judgment  for  the  plaintiff.  Defendants'  motion 
for  a  new  trial  being  oyermled,  they  sued  out  this  writ  of  error. 

W.  P.  Harris,  J.  O.  MonM^  and  Ohamplin  and  Adama,  for  the 
plaintiffs  in  error. 

F.  Andenon,  and  Oeorge  8.  and  W.  8.  Yerger,  for  the  defend- 
ants in  error. 

By  Oourt,  Fesbbb,  J.  This  was  an  action  brought  by  the 
plaintiffs  below  under  the  pleading  act  of  1850,  in  the  circuit 
oourt  of  Hancock  county,  to  recoyer  a  tract  of  land  alleged  to 
be  in  the  possession  of  the  defendants. 

The  plaintiih  claim  as  heirs  at  law  of  John  Porter,  deoeasedt 


410  Nixon  v.  Pobtsr.  [Iflas. 

to  whom  the  land  in  controyersy  was  conveyed  in  1816  by  one 
Charles  Nicaise;  and  the  first  error  assigned  relates  to  the  ad- 
mission of  this  deed  as  evidence.  The  circumstance  of  Porter's 
possession,  in  1816  or  1818,  of  land  believed  to  be  the  same  land 
conveyed  by  the  deed,  coupled  with  the  acknowledgment  of 
Nicaise  in  1838  that  he  had  executed  the  deed  at  the  time  it  bears 
date,  was  sufficient  to  characterize  it  as  an  ancient  document  of 
more  than  thirty  years'  standing,  and  therefore  to  dispense  with 
the  strict  rules  of  proof  in  the  case.  The  antiquily  of  the  deed 
being  established,  the  law  presumes  that  the  subscribing  wit- 
nesses are  either  beyond  the  jurisdiction  of  the  court,  or  dead» 
or  if  living,  that  their  memories  have  failed  them  as  to  the  par* 
ticular  transaction;  and  henoe  the  deed  may  be  established  by 
other  and  inferior  testimony.  We  therefore  do  not  think  that 
the  court  erred  on  this  point. 

Again:  it  is  said  that  the  deed  is  void  for  unoertainiyaB  to  the 
description  of  the  land.  That  is  oertain  which  may  be  rendered 
oertain.  It  was  only  neoessaxy  to  ascertain  the  south-east  cor- 
ner of  Bapp's  land  to  fix  the  boundaries,  by  survey,  of  the  whole 
tract.  His  comer  was  a  fact  (if  true)  which  might  be  ascertained 
in  the  usual  mode  of  ascertaining  boundaries,  either  by  direct 
proof  or  by  common  reputation.  Of  course,  as  the  certainly 
in  the  description  of  the  land  depends  upon  ascertaining  the 
place  of  departure,  it  must  follow  that  if  this  cannot  be  done 
with  reasonable  certainly  the  land  cannot  now  be  ascertained, 
though  it  may  have  been  capable  of  identity  at  the  time  the 
deed  was  executed.  The  deed  is  not  void  for  uncertainty, 
though  it  may  be  impossible  at  this  late  date  to  identify  the 
lands  embraced  in  it. 

It  is  next  said  that  the  court  erred  in  admitting  the  deed  from 
Pray  to  White  for  the  purpose  of  showing  that,  as  he  claims 
under  Porter,  he  admits  his  title.  This  deed  was  executed  under 
a  decree  of  the  superior  court  of  chanceiy,  and  it  was  objected 
that  the  record  should  have  been  produced  before  reading  the 
deed.  As  a  general  rule,  when  a  deed  is  executed  in  virtue  of 
a  deicree,  or  other  power,  the  authority  should  be  produced;  but 
this  is  not  necessary  in  this  case.  The  plaintifb  did  not  claim 
under  the  deed;  but  the  object  was  to  show  that  White  claimed 
under  it,  and  having  thus  admitted  the  title  of  the  plaintiffs* 
ancestor,  they  were  not  bound  to  go  beyond  the  deed  of  KicaiBe 
for  the  purpose  of  proving  title.  The  deed  was  therefore  com- 
petent; but  it  may  have  been  insufficient  for  the  purpose  for 
which  it  was  introduced.    It  mayor  may  not  be  true  that  White 
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daims  nnder  the  deed,  but  this  is  a  question  of  faet  for  the 
juiy. 

Again:  it  is  said  that  the  court  erred  in  rejecting  eyidence  of- 
fered by  the  defendants.  The  defendants  offered  the  third  toI- 
ume  of  the  American  State  Papers,  entitled  Public  Lands,  for 
the  purpose  of  showing  the  extent  of  the  interest  of  Charles  Ni- 
eaise  in  the  land  in  controyersy,  and  the  court  rejected  this  eri* 
denoe,  on  the  ground  that  White  was  estopped  by  his  deed  from 
Pray.  It  is  admitted  in  argument  that  this  is  an  insufSdent  rea- 
son; that  White  was  not  estopped  by  the  deed  from  Pray.  But 
it  is  said  that  the  eridence  was  on  other  grounds  dearly  in- 
competent, as  it  was,  at  most,  of  a  secondary  character.  This 
point  has  been  directly  dedded  by  the  supreme  court  of  the 
United  States,  holding  the  eridenoe  competent;  and  we  will, 
therefore,  without  attempting  to  add  anything  to  what  has  been 
said  by  that  court,  follow  the  rule  there  laid  down:  Waikina  t. 
Holman,  16  Pet.  56.  The  court  bdow  therefore  erred  in  rejeot- 
ing  this  eridence. 

We  may  remark,  upon  the  motion  for  a  new  trial,  that,  in  our 
€>pinion,  the  eridence  was  insufficient  to  uphold  the  verdict.  We 
•re  satisfied  that  boundary  may  be  proved  by  reputation,  or  in 
other  words,  Igr  hearsay  evidence;  but  this  evidence  must  be  as 
certain  as  to  tiie  subject-matter  as  direct  evidence  would  be  if 
introduced.  There  is  an  utter  want  of  certainty  in  the  evidence 
to  identify  the  land  with  the  deed  under  which  the  plaintiflii 
claim.    T3ie  heirship  of  the  plaintifb  is  suffidentiy  proved. 

Judgment  reversed,  and  new  trial  granted. 

Tbi  FBorciPAL  0A8S  WM  before  thia  oonrfc  egftin,  ead  it  reported  in  88 
MiM.401. 

BzxounoN  or  Ancixht  Dkid  vmkd  mot  bs  Pbovid  when  in  pocMnion 
qI  perty  elainaing  under  it,  end  when  poeseerioo  of  the  lend  hee  followed  It: 
Ifeeer^  v.  Bwrbe^  54  Am.  Dec.  861;  8€tiU  v.  AUmm,  52  Id.  883;  Crane  v. 
JiankaU^  83  Id.  031,  end  note. 

Pabol  BviDmaB  u  Abmsbbibiji  to  EzrLAm  UircBierAnr  DncBimoH 
nr  Dekd:  Oamtey  v.  StanfiM^  60  Am.  Dea  210,  and  ceaee  cited  in  the  note 
222;  lAek  v.  O'JDoiweS,  58  Id.  383,  note  384. 

Dkbd  Bsookv  Vnn>  fob  UiroBBTADrTr  whbn  DBscBxmoir  is  so  lar 
DBFUiTB  that  huide  conveyed  cannot  be  identified:  Bowaard  v.  NciHh^  51 
Am.  Dec  169;  note  to  ChuU  ▼.  Bunmieker,  55  Id.  414;  otherwiie  not:  Clark 
V.  iftmyoii,  33  Id.  752;  Harmon  v.  JamUf  45  Id.  296;  Liek  ▼.  O'DonneO^  58 
Id.  383;  Chateau  ▼.  Janee,  50  Id.  460;  Camiey  ▼.  Siaai^idd,  60  Id.  219. 

That  m  Cbbtain  Which  icat  bb  Madb  Cbbtaxii  lespecting  descriptiooe 
In  deeds:  See  Armetrimg  ▼.  Mvdd^  50  Am.  Bee.  545. 

Hbabsat  BvmBNGB  18  AnifiBSiBLB  TO  Fbovb  Bouhdabibb:  BiHeif  ▼.  €fr\/k^ 
eO  Am.  Dec  726;  Ckafpman  ▼.  TwUehdi^  58  Id.  773;  Jfoftiiiy.  AMmrn^  50 
Id.  468. 
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BxTLLrrr  v.  Tatlob. 

[84  MiMiHlpn,  706.] 

VounrcAxr  SnTUoixNT  ov  Onx's  Propebtt  idr  Bxsmm  ov  ms  Wm 
AND  Ghildbbk,  made  for  the  sole  purpose  of  proteoting  his  fsmfly  agiinsl 
the  soeidents  of  trade  by  saving  the  property  from  the  payment  of  debts 
afterwards  to  be  contracted,  will  be  upheld  against  his  snbseqneBfe 
creditors,  nnless  it  shall  appear  that  the  property  thns  conveyed  remained 
so  Bitaated  as  to  mislead  easily  as  to  the  tme  state  of  the  title,  and  to 
induce  credit  upon  the  belief  that  the  title  remaned  unchanged. 

Ddb  RKOisnukTioN  or  VoLiniTABr  Conyktanob  is  Notxos  to  Wobcd  not 
to  trust  the  donor  longer  upon  the  faith  of  the  property  conveyed;  hence 
such  a  conveyance  csnnot  be  regarded  as  an  act  done  in  secret. 

Gkbditobs  0A5N0T  Attaok  Voluhtabt  Oomyktangb  bt  Solvxrt  TABasam 
on  groxmd  that  it  was  made  without  the  knowledge  of  his  inadvent  co* 
partner,  since  the  latter  himself  could  not  complsin. 

^oaaaaojs  or  Pkbsoxai<  Propbrtt  bt  Onb  Who  bis  CoimnrsD  It  Vol- 
VKTABiLT  IN  Tbubt  roK  HIS  WzTB  AND  Childbbn,  by  a  dccd  duly  re- 
corded, is  not  fraudulent  as  to  creditors,  but  will  be  regarded  as  the  pes- 
session  of  those  beneficially  interested. 

OONYKrANCB    FbaUDULBNT    AND  VoiD  AS  TO    BiXISnNO    GBKDROBS  IB  NOT 

Void  as  to  Subsbqubnt  Obbditqbs,  where  the  statute  provides  that  aooii 

conveyance  diall  be  void  *'  only  *'  as  to  these  who  are  therein  detended; 

it  operates  to  transfer  the  title  to  the  property  subject  to  the  inovm* 

brance  of  the  grantor's  debts  then  ecisting. 
Dbbd  Dolt  Acknowlbdobd  and  Rb(obdbd  dobs  hot  Tbabbibb  Tru 

until  Dblivbbt  to  Gbanteb. 
Dub  Acknowlbdoment  and  Rbcobdino  or  Dbbd  n  Mbbbut  FuBOMrnvB* 

NOT  Ck>NCLUSIVB,  BviDBNiOB  Or  DbUVBBT. 
YOLUNTABr    Ck)NTBTANCB    DULT    BBOOBDBD    IB   VoiD    4B  TO    SUlSIQIDaaT 

Cbbditobs  when  fraud  has  intervened,  as  where  the  deed  was  never  de- 
livered to  the  trustee  named  therein,  or  where  the  debtor,  before  the 
execution  of  his  deed,  made  an  arrangement  with  another  to  make  hla 
advancements,  and  to  recommend  him  to  others  lor  credit^  and  upon  the 
faith  of  such  recommendations  he  was  given  crediti  for  the  credit  thus 
given  relates  back  to  the  date  of  .the  agreement  for  recommendations, 
when  the  party  recoounending  is  presumed  to  have  investigated  the 
pecuniary  condition  of  the  debtor,  and  in  snbeequently  recommending  he 
was  not  bound  to  investigate  anew.  In  using  the  agreement  as  a  means 
of  obtaining  credit,  the  debtor,  in  substance,  obtained  credit  directly  upon 
the  faith  of  the  property  conveyed. 

YoXiONTAHT    OONYBTANCB    or    PBOPBBTT   UPON    FaITH    GT  WBICH    DbUS 

WBBB  Oontbagtbd,  uudcr  circumsttnces  clearly  showing  that  the  debtor 
was  at  the  time  the  true  owner,  is  f  nmdulent  and  vmd  as  to  the  creditcrs. 
Cbbditob  Who  has  Bbduoed  Dbbt  to  Judgkbnt  nr  Fbdbbal  Goubs 
Hbld  within  Statb  may  maintain  a  bill  in  the  state  ooorts  toanmil  thv 
debtor's  fraudulent  conveyance  of  his  property. 

Bill  in  equity  filed  by  Bollitti  Miller,  &  Oo.,  Mtmy,  Miller,  A 
Clo.(  and  Bobert  Bichards,  against  Taylor  &  Bichaidaon,  Saiali  A. 
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Trnjlar,  wife  of  dflfendant  Taylor,  and  Beber,  iho  tnurtee  in  Om 
troBt  deed  sought  to  be  avoided*    The  ofiinion  states  the  fMsts. 

W.  O.  Harper,  T.  P.  Ware,  J.  D.  Freeman,  and  W.  P.  Barrie, 
for  the  appellants. 

F.  Anderson  and  W,  8.  Terger,  for  the  appellees. 

By  Court,  FsmxB,  J.  This  was  a  bill  filed  by  the  complain* 
ants,  as  judgment  creditors  of  the  late  firm  of  Taylor  &  Bieh« 
ardson,  in  the  chancery  court  of  Bankin  county,  to  hare  a  deed 
executed  by  the  defendant  Taylor  declared  Toid  on  the  ground 
of  fraud,  and  to  subject  the  property  thereby  attempted  to  be 
conyeyed  to  the  payment  of  said  judgments. 

The  defendants  below  demurred  to  the  biU,  and  the  court 
sustained  the  demurrer,  from  which  decree  the  complainants 
have  prosecuted  this  appeal. 

The  main  ground  of  demurrer  is  that  it  appears  by  the  bill 
that  the  complainants  did  not  become  creditors  of  the  firm  of 
Taylor  A  Bichardson  until  a  year  or  more  after  the  execution  of 
the  deed,  and  that  although  it  may  have  been  Toluntaiy,  still 
the  complainants  have  no  right  to  assail  it  The  law  now  ap« 
pears  to  be  well  settled  that  a  man  may,  for  the  sole  purpose  of 
protecting  his  family  against  the  casualties  and  accidents  of 
trade,  settle  his  property  for  their  benefit,  and  that  such  settle* 
ment  will  be  upheld  against  his  subsequent  creditors,  unless  it 
shall  appear  that  the  property  was  so  situated  that  the  community 
could  haye  been  easily  misled  as  to  the  title  of  the  true  owner. 
The  deed  being  its  own  exponent  in  this  case,  the  object  of 
Taylor  was  manifestly  to  settle  his  property  on  his  family;  and 
if  this  was  the  whole  case,  we  should  feel  no  hesitation  in  hold- 
ing that  the  court  below  committed  no  error  in  sustaining  the 
demurrer  to  the  bill.  The  yeiy  object  of  such  settlement  by  a 
man  engaged  in  commerce  is  to  prefer  his  family  to  those  who 
may  thereafter  become  his  creditors, and  it  maybe  safely  admi^r 
ted  that  the  design  was  to  protect  the  property  conveyed  against 
the  debts  thus  to  be  contracted;  for  otherwise  the  conveyance 
would  be  simply  an  idle  ceremony.  The  right  to  make  the  set- 
tlement carries  with  it  the  right  to  the  beneficiaries  to  hold  and 
enjoy  the  property  against  the  claims  of  the  donor,  or  against 
those  who  may  assert  a  titie  through  him.  The  conveyance, 
when  executed  according  to  the  forms  and  ceremonies  of  the 
law,  and  made  a  matter  of  record,  is  notice  to  the  world  not  to 
trust  the  donor  longer  upon  the  faith  of  the  property  conveyed; 
and  while  it  may  have  the  efESnct  of  impairing  his  credit,  it  can* 
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not  be  regarded  as  a  fraud  npon  those  who  have  ample  oppor- 
tunity to  learn  his  tnie  condition. 

But  as  already  remarked,  we  must  go  further  and  ascertain 
whether  this  is  the  case  made  by  the  bill.  It  is  in  the  first  plaoa 
alleged  that  Richardson  was,  at  the  date  of  the  copartnership^ 
and  at  the  date  of  the  deed,  insolvent;  that  Taylor  was  then 
known  to  be  worth  about  the  sum  of  ten  thousand  dollars,  con- 
sisting of  the  property  conyeyed  by  the  deed;  that  the  firm  bad 
recently  purchased  a  stock  of  goods  and  contracted  debts  to  the 
amount  of  about  thirteen  thousand  dollars,  and  that  about  nine 
thousand  five  hundred  dollars  of  this  sum  remained  unpaid  at 
the  time  Taylor  executed  the  deed.  It  howeyer  appears  that  the 
larger  portion  of  the  goods  purchased  were  in  the  possession  of 
the  firm  at  this  time. 

The  bill  then  proceeds  to  charge  that  the  object  of  the  deed 
was  to  defraud  Ihe  creditors  of  said  firm,  and  also  to  defraud 
those  who  might  thereafter  become  creditors.  In  order  that  the 
true  questions  may  be  presented,  we  will,  at  the  risk  of  being 
tediousi  quote  the  allegations  of  the  bill  relating  to  this  branch 
of  the  case.  It  alleges  ''  that  on  the  twelfth  of  February,  1852, 
the  defendant  Taylor  secretly,  and  with  the  intent  to  defraud 
his  then  creditors,  and  also  with  the  yiew  and  intent  of  con- 
tracting other  debts  with  complainants,  and  others  for  large 
amounts,  and  to  defraud  them,  and  without  the  knowledge  of 
the  defendant  Richardson,  his  partner  in  buainess,  and  witiiout 
any  consideration  whatever,  made  a  deed  in  trust  and  gift  of  all 
his  then  remaining  property  and  slaves  to  the  defendant  Beber 
for  the  use  and  benefit  of  himself  and  wife,  the  defendant  Sarah 
A.  Taylor."  A  copy  of  the  deed  being  made  an  exhibit  to  the 
bill,  flie  title  of  the  slaves  appears  to  have  been  conveyed  to 
Beber  for  the  use  of  Taylor's  wife  and  children,  and  he  does  not 
appear  as  a  party  interested  therein.  The  bill  then  proceeds  as 
follows:  ''  That  neither  the  deed  nor  slaves,  or  either  of  them, 
was  ever  delivered  to  the  trustee  Beber,  but  that  the  said  Taylor 
remained  in  the  quiet  possession,  use,  and  control  of  the  same. 
That  immediately  after  the  said  partnership  was  formed,  and  be- 
fore  the  deed  was  made  or  recorded,  so  far  as  the  complainants 
know  or  believe,  and  while  complainants  had  been  led  by 
said  Taylor  and  Bichardson  to  believe  that  all  the  property  of 
said  Taylor  was  subject  to  the  firm  debts  of  Taylor  &  Richard- 
son, they,  the  said  Taylor  &  Bichardson,  made  a  commercial  ar* 
rangement  with  Wright,  Williams,  &  Go.  of  New  Orleans,  to 
and  pay  the  existing  liabilities,  then  recently  contracted. 
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and  to  adyanoe  to  them  all  amounts  of  monej,  or  the  gieater 
part  thereof » neeeseaxy  to  carry  on  the  bnsineBs,  and  togiye  them 
eredit  by  mercantile  recommendation  and  letters  of  credit  to  bay 
goods  of  complainants  and  elsewhere,  and  said  Wright,  Williams, 
A  Go.  were  informed,  and  belieyed  at  the  time  of  said  arrange- 
ment,  that  said  Taylor  was  the  owner  of  said  slayes  in  said  deed 
mentioned,  and  was  the  sole  responsible  parly/'  The  bill  then 
proceeds  to  state  that  Wright,  Williams,  &  Go.  paid  off  the  debts 
existing  against  the  firm  at  the  date  of  the  deed,  that  they  from 
time  to  time  advanced  latge  soms  of  money  to  the  firm,  that  the 
complainant's  debts  were  in  part  contracted  on  the  faith  of  let- 
ters given  by  Wright,  Williams,  A  Oo.,  and  upon  the  faith  of 
said  slaves.  It  appears  that  the  debts  due  to  Wright,  Williams, 
&  Co.  have  been  paid. 

These  several  allegations  will  be  noticed  in  the  order  in  which 
they  are  made  by  the  biU. 

It  is  said  that  the  deed  was  secretly  executed.  The  bill  al- 
leges that  it  was  duly  acknowledged  and  recorded.  That  which 
is  placed  upon  the  public  records  of  the  country  can  never  be 
regarded  as  an  act  done  in  secret.  The  bill  therefore  simply 
contradicts  itself  in  this  respect.  Again,  it  is  said  that  Bichard- 
son,  the  other  partner,  was  kept  in  ignorance  of  the  deed.  He 
is  alleged  to  have  been  at  the  time  insolvent,  and  having  no  in- 
dividual properly  liable  to  the  copartnership  debts,  he  could 
not  complain  that  Taylor  had  placed  himself  in  the  same  situa- 
tion; and  creditors  could  not  complain  of  an  injury  to  Biohard- 
Bon  when  he  himself  could  not  complain. 

Next,  it  is  said  that  Taylor  remained  in  possession  of  the  prop- 
erty. Supposing  the  beneficial  interest  to  have  passed  to  hia 
wife  and  children,  and  that  the  deed  was  properly  recorded, 
Taylor's  possession  in  such  case  would  be  regarded  as  the  poe- 
session  of  those  having  the  right,  and  who,  under  the  laws  and 
customs  of  society,  constituted  his  family. 

It  is  again  said  that  the  object  of  the  deed  was  to  defraud  the 
existing  creditors  of  the  firm,  and  that  it  is  therefore  void  as  to 
the  subsequent  creditors. 

It  must  be  admitted  that  when  a  deed  is  shown  to  be  fxaudu* 
lent  as  to  existing  creditors,  very  high  authority  can  be  pro- 
duced to  show  that  it  is  likewise  void  as  to  subsequent  creditors. 
If,  however,  we  keep  in  view  the  principle  which  lies  at  the  foun- 
dation of  the  authorities  holding  this  doctrine,  it  is  believed 
that  no  difficulty  will  be  experienced  in  arriving  at  a  correct 
conclusion.    It  is  a  Ikmiliar  rule  of  the  common  law  that  fraud 
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▼itiaieB  erezj  tmosaoiion  into  which  it  enters,  and  oonrtB,  acting 
with  xefezenoe  to  this  rale,  have  frequently  declared  that  oon- 
yejances  intended  in  their  inception  to  defraud  creditors,  and 
therefore  void  to  all  intents  and  purposes,  should  be  treated  as 
Toid  not  only  as  to  existing  creditors,  but  likewise  as  to  subse- 
quent creditors.  The  transaction  being  void,  neither  party,  upon 
the  establishment  of  the  fraud,  could  enforce  the  contract,  but 
each  was  left  by  the  court  where  he  had  elected  to  place  himself — 
beyond  the  protection  of  the  law.  In  subjecting  the  properly 
to  the  payment  of  the  debts  of  subsequent  creditors,  the  courts, 
following  this  rule,  acted  upon  the  principle  that,  as  the  convey- 
ance was  void,  the  title  never  in  fact  passed  to  the  fraudulent 
vendee,  and  as  the  investigation  of  the  fraud  in  such  case  also  in- 
volved the  question  of  ownership  of  the  property,  the  court,  on 
ascertaining  the  existence  of  the  fraud,  dedared  what  was  but  a 
natural  consequence  of  the  rule,  that  the  title  was  still  in  the 
fraudulent  vendor,  and  that  such  title  should  be  made  subser- 
vient to  the  claims  of  creditors.  But  the  true  question  here  is, 
how  far  this  rule  has  been  modified  by  the  statute  on  this  sub- 
ject. It  declares  that  such  conveyance  shall  "  only  "  be  void  as 
against  those  who  are  delayed,  hindered,  or  defrauded  in  the 
collection  of  their  debts,  etc. :  Hutch.  Code,  638.  This  statute 
has  already  been  construed  to  apply  only  to  existing  creditors, 
but  if  it  were  now  an  open  question,  the  language  would  seem 
to  be  too  clear  to  admit  of  coi^struction.  The  conveyance  is  void 
as  to  all  who  are  at  the  time  of  its  execution  in  a  situation  to  be 
injured  by  it,  but  valid  as  to  all  others.  It  operates  to  transfer 
the  title  to  the  property,  but  transfers  it  with  the  incumbrance 
of  the  grantor's  debts  then  existing. 

It  must  result  from  the  dominion  which  every  man  has- over 
his  property,  that  he  may  dispose  of  it  in  such  manner  as  best 
accords  witii  his  own  will  and  judgment,  except  in  those  cases 
where  the  law,  from  considerations  of  policy,  has  thought  proper 
to  impose  limitations  upon  this  right. 

And  the  same  may  be  said  with  respect  to  the  right  to  acquire 
property.  The  right  of  disposition  by  the  grantor  and  of  acqui- 
sition by  the  grantee  both  existing  without  restriction  at  the 
same  time,  it  is  difficult  to  conceive  upon  what  principle  persons 
who  were  not  in  a  situation  to  be  injured  by  the  transaction  can 
complain  of  it.  Of  course,  if  fraud  has  intervened,  this  consti- 
tutes an  exception  to  the  rule,  and  this  brings  us  to  the  material 
point  in  this  case.  It  is  said  that  one  object  of  the  conveyance 
was  to  defraud  the  complainants,  and  others  who  might  become 


ApfO,  185&]  BuLUTT  t;.  Tatlob.  417 


ihe  oieditoTB  of  ihe  firm  after  the  ezeoation  of  tUs  deed.  Tbm 
facts  fiom  which  each  fraud  may  be  fairly  inferred  are  alleged* 
and  their  tmth  being  admitted  by  the  demurrer,  the  oomplaiib- 
ants,  under  this  state  of  the  case,  are  of  course  entitled  to  relief. 
It  is  expressly  alleged  that  neither  the  property  nor  the  deed 
was  ever  deliyered  to  the  trostee  Beber.  Whether  viewed  as  a 
gift  or  as  a  baj^;ain  and  sale,  the  title  to  the  property  still  re* 
mained  in  the  debtor,  and  it  is  therefore  liable  to  the  complain- 
ants' judgments.  The  act  of  maldng,  acknowledging,  and  hav- 
ing ihe  deed  recorded  would  not  be  sufficient  to  transfer  the 
title,  for  the  reason  that  a  contract  can  only  be  consummated 
by  the  act  of  two  persons,  or,  in  technical  language,  by  the  assent 
of  two  minds,  one  agreeing  to  part  with  and  the  other  to  accept 
the  title.  Until  the  deed  was  deliTered,  it  was  at  most  but  a 
proposition  to  conyey,  which  could  have  been  withdrawn  at  any 
time  before  it  was  accepted  by  the  other  party.  It  is  no  answer 
to  this  position  to  say  that  when  a  deed  has  been  properly 
acknowledged  and  recorded,  a  deUyexy  will  be  presumed;  for 
this  presumption,  like  all  presumptions  which  exist  only  for  the 
sake  of  conyenience,  must  yield  to  facts,  when  established.  The 
bill  alleges  that  the  deed  was  not  deliyered,  and  this  aUegatiom 
being  admitted,  it  is  no  longer  a  question  as  to  what  facts  will 
be  presumed,  but  what  facts  exist  to  overthrow  the  presumption. 
If  the  rule  were  once  firmly 'established  that  the  registry  of  a 
deed  should  be  taken  as  conclusiye  evidence  of  a  delivexy,  a 
man  desiring  to  defraud  his  creditors  would  have  nothing  to  do 
but  to  describe  some  fictitious  person  as  a  grantee  for  a  valuable 
consideration,  in  a  deed,  acknowledge  it,  and  have  it  made  a 
matter  of  record;  and  this  is  really  the  proposition  attempted  to 
be  established  by  this  allegation  of  the  bill. 

Again:  it  is  alleged  that  prior  to  the  execution  of  the  deed  an 
arrangement  viras  made  with  Wright,  Williams,  &  Go.  for  them 
to  make  certain  advances  to  the  firm  of  Taylor  &  Bichardson, 
and  to  reconunend  them  to  others  for  credit;  and  that  upon  the 
faith  of  the  recommendations  thus  given  by  Wright,  Williams, 
h  Co.  the  complainants  gave  credit  to  said  firm.  Credit  given 
under  this  state  of  case  would  relate  back  to  the  agreement  with 
Wright,  Williams,  ft  Co.,  and  the  complainants'  claims  would 
therefore  overreach  the  deed  executed  by  Taylor.  Wright,  Wil* 
liams,  ft  Co.,  in  giving  credit,  or  in  recommending  the  firm  of 
Taylor  ft  Bichardson  for  credit,  were  governed  by  this  agree- 
ment, and  they,  Wright,  Williams,  ft  Co.,  must  be  presumed  to 
have  investigated  the  condition  of  the  firm,  and  of  its  indSVidual 
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memberBy  before  entering  into  the  agreement;  and  being  then 
satisfied  of  their  condition,  they  were  not  bonnd,  while  this  ar- 
rangement regulated  the  conduct  of  all  the  partiee,  to  maika 
other  inveBtigations  at  the  time  each  item  of  credit  was  giTsn  or 
recommended  to  the  firm. 

Taylor  &  lUohardson,  then,  making  known  their  intention  or 
wish  to  contract  debts  in  future,  and  actually  making  their 
arrangements  to  do  so  must  be  supposed  to,  haye  made  known 
their  ability  to  meet  such  obligations;  and  using  their  properly 
as  the  means  of  obtaining  the  agreement  from  Wright,  Williams, 
&  Co.,  and  using  the  agreement  as  the  means  of  obtaining  credit, 
it  would,  in  substance,  be  the  same  as  obtaining  credit  directly 
upon  the  faith  of  the  property.  Under  this  view  of  the  case,  it 
falls  clearly  within  the  operation  of  the  rule  which  declares  that 
if  the  debts  were  contracted  upon  the  faith  of  the  properly, 
under  circumstances  clearly  showing,  as  in  this  case,  that  the 
debtor  was  at  the  time  the  true  owner,  the  oonyeyance  will  be 
regarded  as  fraudulent  and  void  at  the  instance  of  creditors. 

Another  ground  of  demurrer  which  has  been  argued  is,  that 
the  bill  shows  that  the  judgments  sought  to  be  enforced  were 
recoyered  in  the  United  States  court  at  Jackson,  and  that,  being 
foreign  judgments,  as  is  alleged,  the  bill  cannot  be  maintained* 
While  a  judgment  of  the  United  States  court  may,  in  some 
respects,  be  regarded  as  a  foreign  judgment,  it  is  not  so  in  the 
full  sense  of  the  term.  Such  judgments  may  be  enforced  by 
execution  against  the  property  of  the  debtor,  like  state  judg- 
ments, and  indeed,  they  are  in  the  main  regulated  by  state  laws. 
It  is  only  necessary,  to  maintain  the  bill,  to  make  the  same  alle- 
gations in  regard  to  these  judgments  which  would  be  made  in 
regard  to  judgments  of  the  state  courts,  that  in  consequence  of 
the  fraud  the  remedy  had  become  ineffectual  by  execution  at 
law.  We  therefore  do  not  think  this  ground  of  demuirer 
can  prevail. 

Decree  reversed,  demurrer  oyermled.  and  cause  remanded  for 
answer  in  sixty  days. 

Haiidt,  J.,  dissented  from  some  of  the  views  expressed  in  the 
opinion  of  Fishes,  J.,  but  concurred  as  to  the  conclusion. 

Becordino  Dked  is  only  Fbiha  Faoib  BvmKNGB  or  m  Dnimcrs 
Hcffman  v.  MachaM^  64  Am.  Beo.  637,  and  caaes  cited  in  note  647;  WMtom 
y.  W^avtr^  63  Id.  235,  note  246.  Inf erenoea  may  be  drawn  from  the  date  ol 
the  deed  and  aoknowledgment  as  to  the  time  of  deliveiy.  The  aoknowledf- 
ment  and  smbseqaent  regirtration  ia  presomptive,  bat  not  oopolaiive^  evideooe 
of  deliveiy:  OZcU&orM  v.  ffoimei,  61  Miss.  153,  dtmg  the  prindpal 
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'Deutoy  Of  DxB>  n  Bbbbntial  to  m  YAUDirr:  WeObem  ▼.  fTMver, 
eS  Am.  1)60. 235;  Wood  ▼.  /iHraAiim»  51  Id.  071»  and  cmm  dted  in  the  note 
074. 

BiUi  B7  Gbidixob  to  8r  Asma  Frauduuiit  CoNnr ahob»  neoeHity  of 
judgment  end  ezeontion  retomed  nnitfafiedi  to  maintain:  See  JEfeyneeMM  t. 
Lkumekberg^  65  Am.  Deo.  519,  note  521. 

SuBsaQuxm  Pubghasxr  ob  Cbeditob  wixb  Konos  (w  Fraudulsht 
GoHTXTAHcni  oahhot  Ayoid  It:  ibiofer  t.  SUmem^  62  Am.  Deo.  480,  note 
506b  eiting  other  cmce. 

YOLVVTAXr  ComriTAKGIS,  WHEN  FBAVDVLXBrr  AB  TO  SuBSBQunnr  Cbxdi* 

tors:  Bangor  r.  Warrmt  56  Am.  Deo.  657,  note  662;  Martin  r.  OKwr,  49  Id. 
717;  ElUoU  V.  AMm44  LL  488;  Hetier  r.WUkSnmm,  Id.  903;  Clark  v.  J^Veiid^ 
39 Id.  618;  HniehimMY.KeUy,Id.250;  MiUerr.  ift/fer.  Id. 597, note 599;  note 
to  Chroer  t.  IFr^Al,  52  Id.  119.  The  prindpal  ceae  ia  oited  to  the  point  that 
onder  the  Mlidadppi  atatnte  of  franda  a  oonveyanoe  or  oontraot  fraudnlent 
aa  to  oreditora  la  not  Toid  aa  to  smbseqaent  ereditonh  and  oannot  be  attacked 
by  them  onleMmade  with  intent  to  delraad  them:  SummerB  r,  JZooe,42  Ids. 
788;  BiOiard  r.  OagU,  46  Id.  341. 

VoLUHTABT  ComrsTAMOu  voB.  BnnDiT  OF  Wm  AHB  GmuntBr  a&i 
QooD  AOAiKBS  SuBCBQiTKHT  Ckiditobs:  Martin  ▼.  OUver,  49  Am.  Deo.  717t 
HeaierY.  IFSMMon,  44 Id.  303. 

BmEHnoH  OF  PoaansioH  bt  VairsoB  ob  Donob  of  Ebbsohal  PionBrT 
after  aboolnte  nle  or  gift  ia/irlniayade  eridenoe  of  frand:  Flemlmg  ▼.  T€ 
Am.  Deo.  318;  Shaddon  t.  KwoU,  5S  Id.  63^  and 
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(34  Uaaorm,  187.] 

Rmatum  to  Fraudulent  Djebzob  vok  {jBXdtsobb  ov  Pubohasb  of 
Lmmd  a  Aboebbb's  Namx  by  Bach  debtor  to  defnnd  his  oreditoi8»  and 
the  debtor'e  intsnet  is  sabjeot  to  sale  on  execation^  and  the  ezeoation 
purchaser  may  in  equity  compel  the  holder  of  the  legal  title  to  ooovej 
to  him,  to  surrender  possession,  and  to  aooonnt  for  the  rents  and  profits. 

PUBOHASBB    ON    EZBOUTION    AGAINST     FRAUDULENT    DSBTOB    VU8T    HATE 

Shebot's  Deed  to  laud  purchased  by  such  debtor  in  another'b  name  to 
defraud  his  creditors  before  he  can  maintain  a  suit  to  compel  the  holder 
of  the  legal  title  to  convey  to  him. 

Petition  to  compel  a  conveyance  of  certain  land  to  the  plain- 
tiff, and  a  Buirender  of  possession,  and  to  recover  for  the  nse 
and  occupation.  The  substance  of  the  petition  was  that  one 
John  Cojf  being  indebted  to  the  plaintiff,  purchased  the  realty 
now  in  question  of  one  Collins  Coy,  and  paid  therefor  in  per- 
sonal property,  and  for  the  purpose  of  defrauding  his  creditors 
caused  the  titie  bond  to  be  made  to  one  Prewitt,  in  trust  for 
John  Coy's  wife  and  her  children,  Prewitt  having  knowledge 
of  the  fraudulent  design,  and  that  the  plaintiff,  having  obtained 
judgment  against  John  Coy  for  his  debt,  had  purchased  the  land 
on  execution.  There  was  no  allegation  that  he  had  received 
the  sheriff's  deed.  John  Coy  and  wife,  Collins  Coy,  and  Prewitt 
were  all  defendants.  Demurrer  to  the  petition,  and  judgment 
for  the  defendants  on  the  demurrer.  The  plMTififf  brought 
ORor. 

Shaohdfbrd^  for  the  plaintiff  in  error. 
Ikumer,  for  the  defendant  in  error. 
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By  Oourt,  ImosMMD,  J.  This  jndgxnant  will  be  aAim«d;  bal 
we  proceed  on  grounds  altogetber  diffBcmt  fsomtlioM  thai  have 
been  stiggeated  to  us  in  the  brief cl  We  decided  ail  oat  laat  fall 
term  at  St.  Louis,  in  the  case  of  Bankin  y.  Edrper,  23  Mo.  67d, 
that  where  a  father  purchased  land  with  his  own  money,  in  the 
name  of  a  child,  in  order  to  defraud  his  creditors,  there  was  a 
resulting  trust  to  the  father  in  favor  of  the  creditoss,  which  was 
subject  to  sale  under  our  execution  laws.  In  that  case  the  land 
was  sold  and  conyeyed  by  sheriff's  deed  to  tiie  plaintiff,  who 
filed  his  petition  stating  these  facts,  and  upon  a  trial  and  verdict 
he  obtained  a  judgment  vesting  the  legal  title  in  him  and  for 
the  x>osse8sion  and  damages.  And  at  the  same  term,in  the  case 
of  Eddy  V.  Baidwin,  Id.  688,  we  applied  the  same  doctrine  to  a 
case  where  the  alleged  fraudulent  purchase  of  the  land  sold  under 
execution  was  made  by  the  husband  in  the  name  of  a  stianger 
as  trustee,  upon  expressed  trusts,  in  favor  of  the  wife.  Accord- 
ing to  these  decisions,  it  would  seem  that  if  the  facts  be  in  the 
present  case  as  stated  in  the  petition,  and  the  plaintiff  had  com« 
pleted  his  purchase  by  taUng  the  sheriff's  deed  for  the  land 
bought,  he  would  have  become  the  beneficial  owner  of  the  prop- 
erty, and  might  have  filed  his  petition  to  have  the  alleged  fraud 
tried  and  the  trustee  decreed  to  convey  the  legal  title  to  him, 
and  for  the  possession  of  the  land,  and  an  account  of  the  rents 
that  had  accrued  since  the  purchase.  But  the  fatal  defect  in 
the  petition  is,  it  is  not  shown  that  the  sheriff  had  executed  a 
deed  to  the  plaintiff,  which  of  course  was  necessary  to  complete 
the  purchase  and  transfer  to  the  purchaser  the  ri^ts  of  the 
judgment  debtor  in  the  land.  This  may  have  been  an  accidental 
omission  on  the  part  of  the  pleader,  or  it  may  be  that  the  deed 
has  never  been  made;  but  however  the  truth  may  be,  we  must 
assume  upon  this  demurrer  that  there  was  no  oonv^ance,  and 
therefore  the  plaintiff  was  not  entitled  to  the  relief  he  asked. 

Although  a  judgment  creditor  may,  before  proceeding  to  a 
sale  of  land  alleged  to  have  been  fraudulently  conveyed,  go  into 
equity  for  the  purpose  of  having  the  question  of  fraud  there 
tried,  and  the  land  sold  under  a  deerse  for  that  purpose,  and 
the  proceeds  applied  to  the  payment  of  his  debt,  yet  this  peti- 
tion does  not  seem  to  have  been  framed  with  any  view  to  that 
kind  of  relief,  and  we  are  not  perhaps  at  liberty  to  treat  it  as 
such,  after  the  party's  averment  of  the  execution  sale,  ermi  if 
the  allegations  of  the  petition  were  otherwise  suAcieBt  to  entitle 
the  plaintiff  to  the  other  relief  indicated. 

The  judgment  upon  the  demurrer  must  thenfore  be  afflrmed* 
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and  {he  party  will  then,  of  cocir8e»  complete  his  pnrchase  by 
taldng  a  deed,  and  afterwards  institute  such  fresh  proceedings 
as  he  may  deem  appropriate  to  his  case.  The  judgment  is 
affirmed*  _ 

Rxsuiniro  Tbusts  Gsnxballt,  whsbi  0ns  FuRNismEB  Fubchabs  Monst 
and  another  takes  the  oonreyance:  See  Otbome  v.  EndieoU^  65  Am.  Dea  498| 
SvlUvan  r.  McLenam,  Id.  780;  Smith  v.  StraJkan,  67  Id.  622;  and  oaaea  cited 
in  the  notes  thereto. 

EqUVSAVUt  InTERKETTS  in  KbAIAT  and  FSBSONALTTy  LXABnJTT  OF,  TO  Ex* 

sonnoN:  See  Jfice  ads.  BurneUf  42  Am.  Bee.  336;  Cohm  v.  CamU^  45  Id. 
267;  Harmon  v.  James,  Id.  296;  PiU$  v.  BuOard,  46  Id.  405;  Woffe  ▼.  DoweU^ 
51  Id.  147;  PraU  ▼.  PhUUps,  60  Id.  162,  and  notes  thereto.  To  the  point 
that  a  trust  results  to  a  fraudnlent  debtor  for  the  benefit  of  his  creditors  in 
land  purchased  by  him  and  caused  to  be  conveyed  to  another,  and  that  such 
trust  may  be  sold  on  execution,  the  principal  case  is  cited  in  Rogers  v.  Careiift 
47  Mo.  237.  In  Mcllvaine  v.  Smith,  42  Id.  45,  55,  the  principal  case  is  re- 
ferred to  with  others  as  warranting  a  distinction  between  a  vested  equitable 
estate  in  possession  and  a  mere  ground  of  equitable  relief  against  a  trustee, 
such  as  a  simple  right  to  maintain  a  suit  in  equity,  as  regards  the  liability  of 
an  interest  of  a  eeUtU  que  truet  to  execution,  and  it  is  held  that  tiie  latter  olasr 
of  equitable  interests  of  a  debtor  cannot  be  so  reached. 
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124  IdbMOUBI,  170.] 

OoNDinoN  IN  Husband's  Will  Rvstbainino  Widow's  Makruos  by  pro* 
▼iding  that  if  she  manry  again  a  devise  or  bequest  to  her  shall  be  void, 
and  that  the  property  shall  go  over,  is  valid  in  Missouri,  without  regard 
to  the  question  whether  the  property  is  real  or  personal,  or  whether  there 
are  children  of  the  marriage,  or  whether  the  wife  is  otherwise  provided 
for  in  the  event  of  marriage. 

Suit  for  partition.  The  plaintifF,  John  Domey,  oh&imed  the 
property  as  tenant  in  common  with  his  sister  Sarah,  one  of  the 
defendants,  under  the  will  of  one  Henneger..  The  will  gave  all 
the  testator's  property,  real  and  personal,  to  his  wife  *'  dazing 
her  life  or  widowhood,''  but  provided  that  if  she  should  marry 
again  the  whole  estate  should  go  to  John  and  Sarah  Dumey. 
The  widow  afterwards  intermarried  with  Schoeffler,  defendant, 
and  the  plaintiff  claimed  that  the  devise  over  thereby  took  ef- 
fect. Sarah  Dumey  admitted  the  chiim,and  joined  in  tJie  prayer 
for  a  partition.  The  defendants,  Schodffler  and  wife,  claimed 
in  their  answer:  1.  That  there  was  due  the  wife  upon  the  final 
settlement  of  her  account  as  administratrix  of  her  late  husband 
a  large  balance  which  should  be  paid  out  of  the  realty  in  oon« 
troyersy,  if  it  should  be  found  to  be  the  property  of  the  plain* 
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tiff  and  nis  sisier;  and  2.  That  as  the  testator  and  his  wife 
never  had  any  iBsne,  the  condition  in  restraint  of  her  maixiage 
was  yoid,  and  she  had  a  life  estate  in  the  land,  under  the  will. 
The  latter  claim  in  the  answer  was  stricken  out  on  motion,  and 
this  was  assigned  by  the  defendants  as  eixor  after  judgment 
against  them. 

Clark,  for  the  plaintiflh  in  error. 

Ikmer,  for  the  defendant  in  error. 

By  Court,  Lsonabd,  J.  Walsh  y.  MBUhetos,  11  Mo.  184,  de- 
termined here  in  1847,  is  a  direct  authority  in  point,  and  must 
control  our  present  judgment.  That  case  is  not  shaken  by  the 
subsequent  case  of  WUliama  r.  Cawden,  13  Id.  211  [53  Am.  Dec. 
143],  from  which  it  is  clearly  distinguishable.  The  first  is  a 
condition  annexed  by  a  husband  to  restrain  the  marriage  of 
his  widow,  and  the  second  by  a  father  in  restraint  of  the  mar- 
riage of  his  daughter.  Both  were  annexed  to  testamentary  dis- 
positions of  real  property;  and  the  first  was  allowed  and  the 
second  declared  to  be  unlawful  as  being  against  public  policy; 
and  although  the  point  is  settled  by  the  previous  judgment  of 
this  court,  yet  as  the  matter  has  been  argued  somewhat  at  large, 
we  have  re-examined  the  question,  and  are  entirely  satisfied  with 
the  first  decision. 

The  doctrine  that  all  restraints  on  marriage  are  against  pub- 
lic policy  came  from  the  Boman  law,  and  thence  through  the 
canon  law  was  partially  incorporated  into  the  common  and 
equity  law  of  England;  and  by  reference  to  Aylifie's  Pandect 
of  the  Boman  civil  law  (a  short  extract  from  which  is  here  in- 
serted), it  will  be  seen  that  the  distinction  between  first  and 
second  marriages,  recognized  in  the  two  cases  to  which  we  have 
referred,  was  made  at  an  early  day  in  both  the  civil  and  the 
canon  law.  '*  The  ancient  law  rejected  the  condition  [not  to 
marry]  almost  without  any  distinction,  as  being  contrary  to  the 
procreation  of  children,  and  the  advantage  of  the  state,  for  such 
was  the  judgment  then  that  marriage  ought  not  to  suffer  by  any 
impediment.  For  though  it  be  for  the  interest  of  the  state  that 
the  testator's  will  should  be  observed  in  other  respects,  yet  the 
wisdom  of  men  has  thought  it  more  for  the  advantage  of  the 
commonwealth  in  this  case  that  the  same  should  be  peopled  by 
a  lawful  offspring."  And  Baldus  well  observes,  "  that  the  good 
of  the  public  rather  consists  in  marriages  than  in  a  state  of  con- 
tinency,  it  being  the  interest  of  a  state  to  have  as  many  subjects 
as  possible.    And  this  is  to  be  observed  in  all  first  marriages: 
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bat  in  second  marriageSy  the  condition  is  to  be  fulfilled  and  pe^ 
formed;  for  widows  are  praiseworthy  that  content  themselTe» 
with  one  husband,  as  being  a  pattern  of  chastity  and  modesty; 
because  a  second  marriage,  according  to  the  canonists,  is  a  kind 
of  fornication  which  yet  is  permitted  upon  a  good  account  even 
by  the  canon  law,  and  therefore  they  style  it  an  honest  fornica- 
tion. Wherefore,  if  a  husband  leaving  a  legacy  to  his  wife  adds 
this  condition  in,  *  if  she  shall  keep  her  widowhood,'  or  '  until 
she  mi^es  a  second  time,'  such  condition  ought  to  be  observed; 
for  if  she  contracts  a  second  marriage  the  legacy  is  forfeited. 
And  it  is  the  same  thing  even  by  the  canon  law,  though  the 
apostle  says  that  after  the  husband's  death  the  wife  is  free  from 
the  law  of  her  husband."  The  same  distinction  is  also  men- 
tioned in  2  Swinburne  on  Wills,  481,  where  it  is  said  that  **  the 
prohibition  of  the  first  marriage  is  much  more  odious  in  law 
than  the  second,"  and  ii  has  also  been  made  and  acted  upon 
both  in  American  and  English  cases.  In  ScaU  t.  Tyler,  2  Bro. 
0.  0.  488,  Lord  Thurlow  said:  "A  condition  that  a  widow  shall 
not  marry  is  not  unlawful."  In  Orace  y.  Webb,  16  Sim.  388, 
the  Tice-chancellor,  in  1846,  said:  "A  man  may  make  a  provis- 
ion for  his  wife  and  declare  that  it  shall  cease  on  her  second 
marriage,  because  it  is  considered  that  a  husband  has  a  sort  of 
interest  to  preserve  the  viduity  of  his  wjfe  for  the  sake  of  his 
children."  And  in  1852,  in  Lloyd  v.  Lloyd,  10  Eng.  L.  &  Eq. 
143,  the  chancellor  remarked  that  **  the  law  recognized  in  the 
husband  that  species  of  interest  in  the  widowhood  of  his  wife 
as  made  it  lawful  for  him  to  restrain  a  second  marriage — that  is 
to  say,  that  the  provision  which  he  has  made  sheill  cease."  In 
PhiUip8  V.  Medbury,  7  Conn.  668,  there  was  a  testamentary  dis- 
position of  land  by  a  husband  to  his  sturviving  wife  as  long  as 
she  should  remain  his  widow,  and  it  was  held  that  the  rule  in 
reference  to  conditions  in  restraint  of  marriage  were  not  ap- 
plicable to  real  estate  or  to  a  widow.  The  court  declared  it  to 
be  ''  very  reasonable  that  a  man,  leaving  a  widow  with  seven 
children,  should  be  permitted  to  encourage  her  by  suitable  pro- 
vision in  his  will  to  remain  single,  and  not  subject  his  own 
offspring  to  the  probable  evils  of  a  step-father  to  waste  her  sub- 
stance, and  thereby  render  her  less  able  to  support  and  educate 
them."  A  similar  disposition  of  both  real  and  personal  estate 
was  made  by  a  husband  for  his  widow  in  Pennsylvania,  in  Com^ 
monwedUh  v.  SUmffer,  10  Pa.  St.  860  [61  Am.  Dec.  489],  and 
the  clause  in  restraint  of  her  marrying  again  was  held  to  be 
ndid  in  reference  to  the  land,  which  viras  the  only  proi>erl7  then 
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in  conteBt;  and  Qihaon,  C.  J.,  in  delivering  the  opinion  of  the 
€onrt»  obaeired  in  his  peculiar  style  that  "  it  wonld  be  extremely 
difficult  to  say  why  a  hnshand  should  not  be  at  liberfy  to  leave 
a  homestead  to  his  "wife  withoat  being  compelled  to  let  her  share 
it  with  a  socceesor  to  his  bed«  to  nse  it  as  a  nest  to  hatch  a  brood 
of  strangers  to  his  Uood." 

Decisions  to  the  same  effect  were  made  in  Eeninoky  in  Vance 
T.  Campbdl's  Eeir$,  1  Dana,  229,  and  in  Coppage  y.  Alexander^% 
ffeirs,  2  B.  Mon.  814  [88  Am.  Dec.  158],  and  in  Mississippi,  in 
Pringle  t.  Bunldey,  U  Smed.  &  M.  16  [58  Am.  Dec.  110].  It  is 
tme,  it  was  decided  otherwise  in  HaMachnsetts,  in  Parwms  t. 
Window^  6  Mass.  178  [4  Am.  Dec.  107],  but  the  distinction  be- 
tween first  and  second  marriages  was  not  noticed  in  the  case. 
And  in  Marples  y.  Bainbridge,  1  Mad.  Ch.  590,  which  was  a 
bequest  of  personal  property  by  a  husband  to  his  wife,  on  a  con- 
dition subsequent,  to  be  void  if  she  married  again,  it  was  holden 
by  Yice-OhanceUor  Plumer  that  the  condition  was  void,  being 
in  restraint  of  marriage,  and  that  the  wife  was  entitled  notwith- 
itanding  her  second  marriage;  but  these  are  the  only  decisions 
to  this  effect  that  we  are  aware  of.  The  weight  of  authority  is 
decidedly  in  favor  of  the  distinction  between  first  and  second 
maniages,  and  we  think  it  is  founded  in  much  practical  good 
sense.  Our  law  having  made  provision  for  the  support  of  the 
wife  out  of  her  husband's  estate,  which  he  is  not  allowed  to  con- 
trol by  his  vnll,  it  seems  but  reasonable  to  allow  him  the  privi- 
lege of  disposing  of  the  residue  of  his  properly  as  his  judgment 
shall  deem  best  for  the  interests  of  his  family.  The  wife  may 
reject  the  scheme  he  has  provided  for  their  support  and  govern- 
ment after  his  death,  so  far  as  her  rights  of  property  are  con- 
cerned, if  she  prefer  the  dower  allowed  her  by  law.  But  after 
she  has  made  her  election  to  take  under  the  will  by  omitting  to 
renounce  its  provisions,  she  has  no  cause  to  complain  that  she 
is  held  to  her  own  choice,  and  not  allowed  upon  her  subsequent 
marriage  to  enjoy  absolutely  the  larger  estate  that  was  given  to 
her  by  her  husband  conditionally,  under  the  expectation  that  if 
she  kept  the  condition  and  remained  unmarried  she  would  de- 
vote herself  and  what  she  possessed  to  the  well-being  of  the 
family  of  which  she  was  the  surviving  head.  This  distinction, 
too,  has  a  place  in  the  habits  and  sentiments  of  our  people;  such 
dispositions  of  property  are  of  very  frequent  occurrence,  and  are 
approved  by  the  common  judgment  of  the  community.  Al- 
though in  the  case  now  before  us  there  were  no  children,  there 
ware  yet  two  young  persons,  to  whom,  as  we  may  infer,  the  tea* 
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tator  and  his  wife  stood  in  the  place  of  parents,  and  all  the  pro^ 
erty  real  and  personal  was  given  to  the  wife  during  her  life  or 
widowhood,  and  she  was  directed  to  keep  it  together  and  to 
manage  it  as  she  pleased,  supporting  and  educating  these  dhil- 
ilren,  to  whom  it  was  to  go  upon  her  death  or  marriage.  The 
widow  having  married  again,  the  new  husband  and  wife  insiBt 
that  the  condition  is  void  upon  the  ground  of  the  public  poli<7 
in  reference  to  marriage,  and  that  she  is  therefore  entitled  under 
the  will  to  all  that  is  there  given  to  her,  notwithstanding  her 
refusal  to  comply  with  the  condition. 

We  remark  here  that  in  determining  upon  the  validity  of  any 
condition  of  marriage  under  the  English  law  it  is  necessary  to 
make  several  distinctions — ^as  between  real  and  personal  prop- 
erty, between  conditions  precedent  and  subsequent,  between  a 
limitation  and  a  condition,  and  between  a  condition  followed  by 
a  limitation  over  to  a  third  person,  and  one  without  such  limi- 
tation over.  And  accordingly,  if  the  disposition  be  of  real  prop- 
erty, and  the  restraint  in  the  form  of  a  limitation,  and  not  of  a 
condition,  as  during  widowhood,  it  is  valid,  and  the  estates 
cease  upon  the  marriage.  And  so,  too,  although  as  a  general 
rule  a  condition  annexed  to  a  testamentary  disposition  of  prop- 
erty, either  real  or  personal,  for  life,  to  be  void  if  the  party 
marry,  is  void  as  a  general  restraint  on  marriage;  yet  if  there  be 
an  immediate  limitation  over  to  a  third  person,  it  is  valid  as  a 
conditional  limitation,  and  upon  the  happening  of  the  event  the 
first  estate  ceases,  and  the  limitation  over  takes  effect:  Parsons 
V.  Winalow,  6  Mass.  181  [4  Am.  Dec.  107].  And  although  the 
present  judgment  might  be  put  upon  some  one  of  these  grounds, 
we  prefer  placing  it  on  the  same  ground  that  controlled  the  de- 
cision in  Walsh  v.  MaJlhews^  11  Mo.  134,  and,  disregarding  the  dis- 
tinctions to  which  we  have  referred,  to  declare,  as  was  in  effect 
declared  in  that  case,  that  a  testamentary  disposition  by  a  hus- 
band of  either  real  or  personal  property  to  his  wife,  to  be  void 
upon  her  marrying  again,  is  not  against  public  policy,  but  a  valid 
disposition  under  our  laws.  This,  being  the  general  rule,  must  ap- 
ply to  every  such  case,  without  reference  to  the  question  whether, 
in  the  particular  case,  there  be  children  of  the  marriage  or  a  pro- 
vision in  the  will  for  the  wife,  in  the  event  of  her  maiiying 
again. 

In  reference  to  the  claim  set  up  by  the  plaintiffs  for  the  money 
allowed  the  widow  against  the  estate  by  the  probate  court, 
enough  is  not  disclosed  to  enable  us  to  say  that  she  is  entitled 
to  it,  even  if  it  be  admitted  that  such  a  demand  could  be  brought 
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forward  in  this  case  as  a  ground  of  defense.  Her  rights  in  fbis 
particular  will  not  be  precluded  by  the  present  judgment,  but 
she  will  be  at  liberty  to  institute  such  proceedings  in  referenoe 
to  them  as  are  appropriate  to  her  case,  unprejudiced  by  any- 
thing done  here. 
The  result  is,  the  judgment  must  be  a£Srmed. 


CoNnmoire  ik  Rzstaikt  or  Mabbiaqb,  VALmrrr  or:  See  Coppage  t. 
Alexander'M  Heirgj  38  Am.  Deo.  153,  and  the  note  thereto,  folly  diaciming  the 
■abject;  eeealao  WiOiamsY.  Cowden,  SZ  Id.  143;  Ptingle  ▼. DmUdey,  Id.  110| 
OommmtweaUhr,8tai{ffert  51  Id.  489. 


Ganefox  v.  Gbenshaw. 

[M  MXMOUBI,  190.] 

Owna  or  Closi  is  kot  Boukd  to  Fxngi  aoainst  Avdcalb  Vmbm  Na« 
TOBJi,  by  the  fence  law  of  Miaaonri,  bat  only  against  the  domeetio  ani* 
mala  enamerated  in  the  etatate. 

Knxnro  or  Wild  ahd  Vicious  Buwalo  Bull  TBisrASsiiio  within  an  in- 
elosare,  by  the  owner  of  laoh  indoeare,  when  neoeiiaiy  to  prefent  the 
deatraction  of  hia  property,  is  joatifiable,  though  the  close  is  not  fenoad 
as  preecribed  by  atatnte. 

AonoN  for  damages  for  killing  the  plaintiff's  buffiilo  bull. 
The  substance  of  the  answer  is  stated  in  the  opinion.  The 
answer  was  stricken  out  on  motion,  and  after  judgment  for  the 
plaintiff  this  was  assigned  as  error  on  appeal. 

Otter  and  Hendricks,  for  the  appellant. 
F.  P.  Wright,  for  the  respondent. 

By  Court,  Lbonaxd,  J.  We  must  reyerse  this  judgment. 
The  answer  alleges  substantially  that  the  bufEiEJo  bull  was  a 
wild,  Ticious,  and  mischievous  animal;  that  he  had  broken  into 
the  defendant's  field  and  was  in  the  act  of  destroying  the  de- 
fendant's property  of  the  value  of  one  hundred  dollars,  when  the 
defendant  killed  him,  not  wantonly,  but  from  necessity,  be- 
cause he  could  not  otherwise  be  restrained.  Without  under* 
taking  to  determine  the  precise  conditions  that  will  justify  the 
killing  of  such  an  animal,  we  may  safely  assert  that  if  the  facts 
be  as  hex^  stated,  the  killing  here  complained  of  was  quite  jus- 
tifiable, not  only  in  a  legal,  but  in  a  moral  point  of  view.  In 
every  system  of  jurisprudence  there  are  cases  in  which  the  law 
allows  a  party  to  protect  his  own  rights  without  appealing  to 
the  courts  for  that  purpose,  and  by  the  common  law  one  minf 
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not  only  defend  his  property  from  impending  wrongs,  bat  maj 
in  some  oases  redress  his  own  injuries.  When  we  are  forcibly 
attacked  in  onr  property,  we  may  repel  force  by  force,  and  the 
breach  of  the  peace  that  happens  is  chargeable  to  onr  adversary; 
and  when  unlawfully  deprived  of  it,  we  may  retake  it  wherever 
we  can  find  it,  so  that  it  be  not  done  in  a  riotous  manner  or 
attended  with  a  breach  of  the  peace.  We  may  ourselves  abate 
a  nuisance  that  is  injurious  to  our  rights,  doing  no  unnecessary 
harm,  and  take  and  detain  animals  that  are  trespassing  upon 
our  land,  not  merely  to  prevent  a  continuance  of  the  wrong,  but 
to  constrain  their  owners  to  make  satisfaction  for  the  damage 
already  done:  8  Stieph.  Com.  361;  Earl  o/Lomdale  v.  Ndson,  2 
Bam.  &  Cress.  811.  And  upon  these  established  principles  it 
is  plain  enough  that  if  this  animal  was  about  to  destroy  the  de* 
f endant's  property  the  defendant  had  a  right  to  kill  him  to  pre- 
vent the  impending  injuiy,  although  it  might  have  been  other- 
wise if  the  property  endangered  had  been  of  trivial  value,  so 
as  to  have  rendered  applicable  the  maxim,  De  minmis  lex  non 
curat;  or  if  the  defendant  had  at  hand  other  means  of  preserv- 
ing his  own  properly  from  destruction  besides  the  destruction 
of  his  neighbor's. 

In  coming  to  this  conclusion,  we  of  course  assume  that  the 
bull  was  unlawfully  in  the  defendant's  field,  as  he  undoubtedly 
was,  unless  it  was  the  duty  of  the  defendant  to  have  fenced 
against  him.  But  if  such  was  the  defendant's  duty,  and  he  n^^ 
lected  to  protect  himself  by  a  lawful  fence,  and  in  consequence 
of  this  failure  the  animal  strayed  into  his  field  and  did  the  mis- 
chief complained  of,  the  damage  would  be  attributable  to  his 
own  fault,  and  he  of  course  would  be  without  remedy,  either 
judicial  or  extrajudicial.  The  defendant,  however,  was  under 
no  such  obligation,  either  at  common  law  or  under  the  provisions 
of  our  statute  concerning  indosures.  In  8  Dane's  Abr.,  o.  76, 
art.  9,  sec.  19,  it  is  said:  "Anciently,  every  man  was  bound  to 
keep  even  his  cattle  at  his  peril  so  that  they  injured  not  his 
neighbors.  This  principle  extended  to  all  the  animals  a  man 
kept;  to  fence  or  build  against  them  to  restrain  them  was  no 
part  of  the  system;  and  this  principle  remains  the  same  in  most 
parts  of  Europe,  and  hence  fences  are  not  common.  But  sev- 
eral centuries  ago  the  principle  was  done  away  in  England  and 
that  of  fences  substituted,  and  thence  it  became  a  general  prin« 
ciple  there,  as  it  has  been  here  [in  Massachusetts],  for  each 
occupant  to  fence  his  land  in  certain  proportions,  and  to  rely  on 
fences  for  its  protM^tion.    But  the  general  principle  was  thus 
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altered  only  in  regard  to  creataree  properly  xestrainaUe  hj 
fences,  as  horses,  cattle,  sheep,  etc.,  but  not  in  regard  to  ani- 
mals not  restrained  or  kept  within  boonds  by  common  fences. 
As  to  them  the  ancient  principle  is  still  in  force,  and  their  owner 
mnst  keep  them  at  his  peril.''  Accordingly  Hale,  1  Hale  P.  0. 
480,  remarks  in  reference  to  animals  ferw  nahirw,  that  **  the 
owner  mnst,  at  his  peril,  keep  them  np  safe  from  doing  hnrt; 
for  though  he  nses  his  diligence  to  keep  them  np,  if  they  escape 
and  do  harm  the  owner  is  liable  to  answer  in  damages."  Bnt  it 
is  proper  to  obsenre  here  that  the  duty  to  fence  against  animals 
referred  to  in  the  aboye  extract  from  Dane's  Abridgment  is  not 
a  dniy  imposed  by  the  common  law,  bnt  exists  by  prescription 
only,  and  is  limited  not  merely  to  domestic  animals,  bat  to  such 
domestic  animals  as  are  rightfully  on  the  adjoining  land:  Biui 
y.  Law,  6  Mass.  90;  DavasUm  y.  Payne,  2  H.  Black.  627;  6  Bao. 
Abr.,  tit.  Trespass,  92,  p.  694;  HoUaday  y.  Marsh,  8  Wend.  146 
[20  Am.  Dec.  678]. 

Seyeral  of  the  states  haye  prescribed  by  statate  what  shall  be 
deemed  lawful  fences,  and  proyided  the  penalties  to  be  inflicted 
on  the  owners  of  domestic  animals  that  break  through  them  and 
do  damage;  and  in  some  of  these  states  it  has  been  holden  that 
the  effect  of  these  proyisions  is  to  impose  upon  a  party  the  duty 
of  inclosing  his  field  with  a  lawful  fence,  in  order  to  entitle  him 
to  an  action  for  any  damage  done  there  by  domestic  animals, 
although  this  has  been  determined  otherwise  in  other  states: 
StudweU  y.  BUch,  14  Conn.  800;  Sedey  y.  Peters,  10  HI.  146; 
Ru«t  y.  Low,  6  Mass.  90;  LUUe  y.  Lathrop,  6  Me.  868;  Chambers 
y.  Mathews,  18  N.  J.  L.  868.  But  if ,  in  the  construction  of  our 
statute  of  indoBures,  we  hold  that  a  party  must  fence  his  field 
with  a  lawful  fence  before  he  can  complain  of  damage  done  to 
him  there  by  the  animals  of  others,  we  must  of  course  limit  this 
immunity  to  the  'domestic  animals  enumerated  in  the  statute 
against  which  he  is  bound  to  fence,  and  this  will  leaye  the  own- 
ers of  animals /erOf  naturae  under  the  same  obligation  to  keep 
them  at  their  peril  from  doing  harm  that  the  common  law  im- 
posed upon  them. 

Under  any  yiew  of  the  law,  therefore,  upon  the  facts  stated  in 
the  answer,  the  plaintiff  would  haye  been  liable  for  the  damage 
about  to  be  done  to  the  defendant  by  this  animal,  and  if  the 
circumstances  were  such  as  we  haVe  enumerated,  the  defendant 
was  at  liberty  to  protect  his  own  property  by  killing  the  ani- 
mal that  was  about  to  destroy  it;  but  under  what  precise  con- 
ditions he  could  lawfully  resort  to  such  a  measure  cannot  and 
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ought  not  to  be  determined  until  the  facts  of  ttie  case  are  more 
folly  developed.  It  is  snffident  for  the  reversal  of  the  present 
judgment  that  if  the  facts  substantially  stated  in  the  answer  be 
made  out  in  the  proof ,  they  are  sufficient  to  justify  the  killing 
here  complained  of. 
The  judgment  is  reversed  and  the  cause  remanded. 

Dorr  or  LA2a>-owvKB  to  Futob  AQAnm  TBESPAflsnro  Avnuuis  8m 
the  note  to  Tonawanda  R,  S,  Co,  v.  Munffer^  49  Am.  Deo.  248^  dfiiOBftng 
this  subject  at  leDgth.  See  aIso  VicMwrg  etc  S.  R.  Co.  v.  PaUon^  d6  Id. 
652,  and  cases  ooUected  in  the  note  thereto. 

LlABUJTT  FOE  IVJITBT  TO  TlHWPAHKTNQ  AirilCAL&— TfalS  Sabjoot  IS  Soffi- 

dently  disonswed  in  the  note  to  Tonawuida  R.  R»  Co.  t.  Mumger,  49  Am.  Dea 
85a-272.    See  9^  Snap  T.  Peo]^e8  Id.  6S2;  IiyenY.Dodd,lLtM. 


Bakeb  v.  Haldebian. 

[34  ICiaaouBX,  HO.] 

IhkTHsa  n  voi  Lublb  fob  Assault  by  Infakt  CmLDy  even,  it  leenit  wlisa 

he  knows  the  ohild  to  be  of  a  vicioas  disposition. 
Pabtt  OAioroT  CoMPLAiK  ov  Ebbob  not  Pbbjudigial  to  him. 

AonoH  for  an  assault  with  a  knife,  committed  upon  the  plain- 
tiff by  the  defendant's  minor  son.  The  defendant  had  verdict 
and  judgment  thereon,  and  the  plaintiff  brought  error,  asaigning 
as  error  certain  instructions  stated  in  the  opinion. 

Ewing,  for  the  plaintiff  in  error. 

By  Court,  Lconaxd,  J.  It  seems  to  have  been  assumed  in  the 
trial  of  this  cause  that  a  father  was  responsible  for  the  injury 
caused  by  the  willful  wrong  of  his  minor  child;  and  the  ques- 
tion discussed  was  whether  this  liability  existed  in  all  cases,  or 
was  confined  to  the  case  where  the  child  was  Of  a  vicious  dispo- 
sition and  the  &ther  was  aware  of  it.  The  court  decided,  at 
the  instance  of  the  defendant,  that  he  was  liable  only  in  the 
latter  class  of  cases,  and  the  jury  accordingly  found  for  the 
defendant. 

An  opinion,  we  believe,  prevails  to  some  extent  in  the  oommu- 
nily  that  a  father  must  answer  for  all  the  civil  injuries  inflicted 
by  his  child,  and  we  may  suppose,  therefore,  that  there  is  a  f oun« 
dation  for  this  sentiment  in  th^  common  sense  of  mankind.  And 
accordingly  it  was  the  doctrine  of  the  early  Soman  law  that  if 
a  child  or  a  slave  committed  an  injury  the  person  injured  had  a 
remedy  for  the  wrong  done  him  against  the  father  or  master, 
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bat  he  had  no  action  against  the  son  or  the  slaye;  and  the  father 
or  master  might  either  pay  the  damages  to  the  injored  person, 
or  sorrender  the  offender  to  him:  Smith's  Dictionazy  of  Gbeek 
and  Boman  Antiquities;  Nozalis  Actio,  Just.  Inst.,  by  Saun- 
ders, lib.  4,  tit.  8.  And  in  the  Institutes  it  is  said  to  be  with 
great  reason  that  the  master  is  permitted  to  deliyer  up  the 
offending  slave;  for  that  it  would  be  very  unjust,  when  a  slaye 
does  a  wrongful  act,  to  make  the  master  liable  to  lose  anything 
more  than  the  slaye  itself;  and  that,  although  the  ancients  ap- 
plied the  same  rule  to  children,  yet  the  feeling  of  later  times 
had  righUy  rejected  such  extreme  rigor,  and  the  surrender  of 
children  had  passed  wholly  into  disuse.  The  general  principle 
of  the  Boman  law,  that  eyeiy  person  is  responsible,  not  only 
for  injuries  caused  by  his  own  act,  but  for  all  that  are  caused  by 
the  act  of  persons  and  things  under  his  dominion,  is  expressly 
adopted  in  the  civil  code  of  France,  art.  1884;  but  the  respon- 
sibility of  a  father  for  the  act  of  his  minor  child  is  not  incurred 
there  if  the  father  can  prove  that  he  was  not  able  to  prevent  the 
act  which  gives  rise  to  the  responsibility;  and  the  same  prin- 
ciples are  adopted  and  acted  upon  in  the  state  of  Louisiana: 
Cleaveland  v.  Mayo^  19  La.  414;  and  Chierrier  v.  Lanibefht  9  Id. 
341.  Our  unwritten  law,  however,  imposes  no  such  responsi- 
bility upon  parent  or  master,  altiiough  the  statute  law  has 
made  the  master  liable  for  certain  specified  offenses  of  his  slave, 
not  to  exceed  the  slave's  value,  the  limit  prescribed  in  the 
ancient  Boman  law:  Swing  v.  Thampeon^  13  Mo.  182.  The 
present  plaintiff,  therefore,  had  no  cause  of  action  against  the 
defendant,  even  upon  his  own  statement  of  his  case.  In  refer- 
ence to  the  instructions,  it  is  sufficient  to  say  that  there  was  no 
error  in  point  of  abstract  law  in  refusing  those  asked  by  the 
plaintiff,  and  that  although  the  one  given  at  the  instance  of  the 
defendant  was  erroneous,  it  was  not  to  the  plaintiff's  prejudice, 
and  of  course  is  not  a  matter  for  him  to  complain  of. 
The  judgment  is  affirmed. 

Pabbht's  Lxabilitt  vob  Tobis  or  Mixoa  CmLDBnr;  See  Camume/ie  t. 
BouiSf  64  Am.  Beo.  558.  In  Panl  ▼.  HummeU^  43  Ma  121,  counsel  soagfat 
to  reetrict  the  dootrine  of  the  principal  case  to  injuries  oommitted  by  children 
not  known  to  their  parents  to  be  yicions  or  daBgerons,  on  the  groond  that 
Ihat  was  the  real  point  involTed  in  the  ease,  inaemnch  as  the  Instmotion  in 
the  oonrt  below  upon  which  the  case  went  np  was  that  the  father's  liabilitjr 
was  confined  to  eases  where  the  child  was  of  a  vidons  disposition,  and  ths 
father  was  aware  of  it.  The  court,  howeiper,  held  that  there  was  no  snch  dis- 
kinetiott,  and  that  the  father  would  not  be  liable  for  a  tort  eonmiitted  by  hit 
minor  child  if  he  did  not  sanction  it,  even  though  he  knew  the  child  to  bt 
■angeioiis. 
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SXATB  V.   GhAUDLEB. 

Hods  or  Makzho  AasAuur  nxed  hot  sb  8n  our  nr  Iitdioeicbht  lor  tm 
aMaolt  with  m  gnu  ''loaded  with  powder  and  ball,"  with  Intent  to  kflL 

iHDXOTifiHT  for  an  aasanlt  iriih  intent  to  kill.  The  indietment 
was  qnashed  on  motion,  and  the  circuit  attorney  bfonght  ifaii 
appeal.    The  facte  appear  in  the  opinion* 

Ewing^  aiiomey'ffeneralt  for  the  state. 

Bj  Oonrty  Btlasd,  J.  The  defendant  was  indioted  in  tlie 
drouit  court  of  Donklin  county  at  the  September  term,  in  the 
year  eighteen  hnndred  and  fiftj-fiye,  for  an  assault  with  intent 
to  kill  one  Samuel  Moore.  The  defendant  appeared  to  the  in- 
dictment, and  moved  the  court  to  quash  it.  The  motion  was 
sustained;  the  indictment  quashed;  the  circuit  attorney  exceptedt 
and  brings  the  case  here  by  appeal. 

The  indictment  is  as  follows:  **  The  grand  jury  of  the  state 
of  Missouri,  impaneled  and  sworn  to  inquire  in  and  for  the  body 
of  the  county  of  Dunklin,  upon  their  oath  do  present,  thai 
Lewis  Chandler,  late  of  the  county  of  Dunklin,  in  the  state  of 
Missouri,  on  the  first  day  of  October,  A.  D.  one  thousand  eight 
hundred  and  fif iy-five,  with  force  and  arms,  at  the  oounty  of 
Dunklin,  and  state  aforesaid,  upon  the  body  of  one  Samuel 
Moore,  then  and  there  being,  feloniously,  on  purpose,  and  of 
his  malice  aforethought,  witii  a  deadly  weapon,  to  wit,  a  gun, 
which  he,  the  said  Lewis  Chandler,  in  both  his  hands  then  and 
there  had  and  held,  which  gun  was  then  and  there  loaded  with 
gunpowder  and  a  leaden  ball,  did  then  and  there  make  an  assault 
with  the  intent  him,  the  said  Samuel  Moore,  then  and  there  to 
kill,  against  the  peace  and  dignity  of  the  state  of  Missouri." 
The  reasons  assigned  in  the  motion  to  quash  are,  **  because  it  is 
not  alleged  in  what  manner  the  assault  was  made,  or  the  deadly 
weapon — the  gun — was  used,  or  attempted  to  be  used;  whether 
by  beating  or  shooting,  or,  in  fact,  in  any  way  or  mode.'' 

This  indictment  is  almost  a  literal  copy  from  a  form  in  8  Ch« 
Crim.  L.  828.  It  is  substantially  good.  The  mode  of  making 
the  assault  would  appear  not  to  be  necessary  to  be  set  forth. 
It  is  a  matter  of  proof.  In  the  opinion  of  this  court,  the  par- 
ticular manner  in  which  the  assault  was  made  need  not  be 
pointed  out  in  the  indictment.  Section  34  of  article  2,  of  the  act 
concerning  crimes  and  punishments,  B.  0. 18A6,  p.  860,  under 
which  this  indictment  was  found,  deolaxeB  that  '*  eteiy  pecaoo 
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who  shall  on  pnxpoee,  and  of  malice  afoxethonghty  ahoot  at  or 
stab  another,  or  assanlt  or  beat  another  irith  a  deadly  weapon, 
etc.,  with  intent  to  kill,  etc.,  shall  be  punished/'  etc.  The  in* 
dictment,  in  sabetance,  ohazges  that  Chandler,  feloniously,  on 
puipose,  and  of  his  malice  aforethought,  made  an  assault  upon 
the  body  of  one  Samuel  Moore  with  a  deadly  weapon,  to  wit, 
a  gun  held  in  both  hands  and  loaded  with  powder  and  ball, 
with  intent  to  Mil  him.    This  is  sufficient. 

The  circuit  court  erred  in  quashing  the  indictment.  Its  judg* 
ment  must  be  reversed  and  the  cause  remanded;  the  other 
judges  concurring.  ^^_^_^ 

IxmcmaasT  job  Assault  wzth  IimirT  to  Kua  nsid  hot  Stati  Modi 
or  GoMXTTTiKO  AsitAULT:  SkOe  ▼.  Vaughn,  26  Mo.  29,  30;  State  y.  JftUer, 
25  Kan.  700,  both  following  tlie  principal  caw.  In  the  latter  of  these  oases 
tile  indictment  was  sabstantially  the  same  as  that  in  the  prindpal  case.  In 
State  ▼.  Vaughn,  wpra,  the  indictment  charged  that  the  defendant  "as- 
•anlted  C.  H.  with  a  loaded  pistol,  and  then  and  there  with  said  pistol 
lelonionsly,  etc.,  did  shoot  said  C.  H.  with  the  intent  to  kill  him."  The 
eonrt  held  that,  even  conoediog  that  the  averment  of  the  shooting  was 
insufficient,  the  indictment  was  good  without  that  ayeraient^  under  the 
doctrine  of  the  principal  case.  In  People  v.  Aro,  05  Am.  Dec  503,  it 
was  held  that  an  indictment  for  mnrder  not  describing  the  offense  bnt  simplj 
stating  that  on  or  about  a  certain  day,  etc.,  the  defendant  did  "with  a 
Colt's  pistol  and  dirk-knife,  willfully,  feloniously,  and  with  malice  alora- 
tfaovghi^  km*  matdnf  and  do  to  death"  the  deceased,  was  insoffidsnti 


Skate  v.  Buboess. 

[24  Vjmoumi,  881.] 

Btv^rA*,  fiaqiinauBa  IiriiioMnmii'  to  bs  Indobsxd  **  Teub  Bni. "  n  Dnao- 
'tmx  merely,  and  the  omission  of  such  indorsement- cannot  be  mads 
a  ground  of  objection  after  trial  and  conviction,  bnt  the  indictment  may 
be  quashed  on  that  ground. 

lasiOTiaaiT.    The  opinion  states  the  facta. 

Ewing,  cMorney^general,  tot  the  state. 
cT.  O.  Qriffin^  for  the  respondent. 

By  Oourt,  Lbonabd,  J.  According  to  the  Engliflh  practice, 
indictments  are  drawn  np  and  preferred  to  the  grand  jury  by 
any  private  prosecutor,  in  the  name  of  the  king.  The  juiy  then 
hear  the  evidence,  and  if  they  think  the  accusation  groundless, 
thej  indorse  upon  the  bill  '*  not  a  true  bill;'*  but  if  they  are 
of  its  truth,  they  indorse  it  **  a  true  bilL"    It  is  then 
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deliyered  publicly  in  court  hj  ihe  grand  jury,  receiyed  by  the 
conrfc,  and  placed  among  its  files;  and  the  indictment  is  then 
said  to  be  found,  and  the  party  stands  accused:  4  Bla*  Com. 
806;  1  Oh.  Orim.  L.  824.  The  American  practice  is  similar, 
except  that  here  the  grand  juiy  generally  hear  the  evidence  firsts 
and  if  they  agree  to  find  a  bill,  the  indictment  is  then  drawn  up 
in  form  by  the  proper  law  officers  of  the  goyemment,  and  sent 
to  them  for  their  indorsement  and  deliveiy  into  court:  TFeMer^c 
Com,  6  Me.  432.  In  North  Carolina,  Stale  y.  Cox,  6  lied.  L. 
446,  and  State  y.  OaJhoon,  1  Dev.  &  B.  L.  374,  it  has  been  ex- 
pressly holden  that  the  indorsement  was  no  part  of  the  indict- 
ment, but  that  it  was  the  action  of  the  grand  juiy  in  returning 
the  bill  into  coturt,  and  the  receiving  of  it  there,  that  rendered 
it  a  legal  accusation  against  the  defendant;  and  the  same  opin- 
ion seems  to  prevail  in  South  Carolina:  State  v.  CreighUm,  1 
Nott  &  M.  257.  And  although  in  1  Ch.  Crim.  L.  324,  it  is 
said  that  the  indorsement  *'  a  true  bill "  becomes  part  of  the  in- 
dictment, and  renders  it  a  complete  accusation,  yet  Bex  v.  Ford, 
Yelv.  99,  which  is  referred  to  as  authority,  does  not  seem  to  war- 
rant the  assertion;  indeed,  the  position  is  contradicted  by  the 
form  of  the  record,  which,  when  formally  drawn  up,  omits  all 
mention  of  the  indorsement,  and  states  in  the  caption  merely 
that  the  grand  juiy  present  that  the  accused  did,  etc.,  reciting 
the  allegations  of  the  indictment;  and  this  is  the  principle  upon 
which  the  want  of  a  proper  indorsement  is  disallowed  in  arrest 
of  judgment  after  a  conviction:  Burgese  v.  Gommonwealth,  2 
Ya.  Cas.  483;  Wau'ltxm-cha'Uhneeh'kaw  v.  United  States,  Moiris, 
832;  and  the  cases  from  North  and  South  Carolina  above 
referred  to.  However,  in  WeMer*B  Case,  6  Me.  432,  where  the 
words  of  the  finding  were  indorsed,  but  the  foreman's  signa- 
ture was  admitted,  and  State  v.  Squire,  10  N.  H.  658,  where  the 
signature  only  was  omitted,  the  defect  was  allowed  to  prevail, 
after  verdict,  in  arrest  of  judgment,  on  the  ground,  it  would 
seem,  that  the  matters  omitted  were  an  essential  part  of  the  in- 
dictment. Subeequentiy,  however,  in  State  v.  Freeman,  13  Id. 
488,  the  supreme  court  of  New  Ebmpshire  held  that  the  omis- 
sion of  the  words  '*  a  true  bill,"  if  the  foreman's  signature  was 
indorsed,  was  no  cause  for  arresting  the  judgment,  and  ex- 
pressly overruled  Webeter^s  Gaee^  supra,  and  this  decision  was 
followed  in  Massachusetts,  in  Oommonweaith  v.  Smiih,  1  Lead. 
Crim.  Cas.  204,  note. 

The  practice  that  prevails  in  our  state  as  to  the  indorsement 
upon  an  indictment  when  found  by  the  grand  juiy  was  incor- 
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poxated  into  our  written  law  at  the  reTision  of  1836;  and  after- 
wards, in  Merten's  case,  this  court  decided  that  this  requirement 
was  directory  merely,  and  could  not  prevail  after  a  trial  and 
conviction,  and  to  this  decision  we  still  adhere.  The  present 
question,  however,  is  altogether  a  different  one;  the  circuit 
court  having,  in  the  preliminaxy  stage  of  the  proceeding,  quashed 
the  indictment  for  want  of  the  required  proof  of  its  authenticity, 
we  are  asked  to  reverse  the  order,  and  thus  in  effect,  partially  at 
least,  repeal  the  statute  by  declaring  that  the  circuit  court  can- 
not, if  the  omission  escape  them  at  the  time  the  bill  was  pre- 
sented, afterwards  correct  the  omission  by  quashing  the  indict- 
ment before  trial.  We  think  otherwise;  the  proof  of  the  authen- 
ticity of  the  indictment  required  by -the  statute  is  the  most 
convenient  and  trustworthy  that  could  be  provided,  and  we  see 
no  reason  why  the  courts  should  not  make  the  provision  effectual 
by  exacting  a  compliance  with  it,  when  it  has  not  been  waived, 
if  not,  indeed,  rendered  quite  unnecessary  by  the  conviction  of 
the  party  after  a  fair  trial. 
The  judgment  is  affirmed. 

IVDionoDfT  NOT  Indobsxd  "Tbub  Bzll,"*  with  the  same  of  the  foreman 
cf  the  grand  jury  aigoed  to  aaoh  indonement,  waa  held  to  be  a  nullity  in 
iToma^iie  y.  People^  12  Am.  Deo.  157,  contrary  to  the  doctrine  of  the  princi- 
pal eaae.  Bat  in  State  ▼.  Mwrpky^  47  Mo.  275,  it  waa  held  that  the  want  of 
inch  indonement  ooold  be  taken  advantage  of  only  by  a  motion  to  qoaah  the 
iadiotment.  aa  laid  down  in  the  principal  caae. 


State  v.  MoO'Blenib. 

(94  lIiMOuai,  tfa.] 

Dnosmoir  ov  WraKns  Sings  Dbokasid,  Taken  on  PaxuimrAHr  Bxam- 
INATION  in  a  criminal  case,  in  the  preeenoe  of  the  aoonaed,  ia  competent 
evidence  on  the  trial,  and  ita  adnusaion  ia  not  in  oontraTcntion  of  the 
oonstitational  proTision  that  the  accaaed  ahall  have  the  right  to  be  con- 
fronted with  the  witneseea  againat  him. 

iMDiOTMBiiT  for  murder.  The  defendant  waa  conrioted  and 
appealed.  The  principal  ground  of  the  appeal  was  the  admission, 
against  the  defendant's  objection,  of  the  deposition  of  one  Nie« 
▼ergelder,  taken  on  the  preliminary  examination  of  the  accused, 
it  haying  been  first  proved  that  Nievergelder  had  since  died. 

V.  Wright^  E.  Bates,  and  BlermerhoMeU,  for  the  appellaaL 
A  A,  Clover^  circuU  aUorney,  for  the  state. 
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By  OoQxty  Lboxabd,  J.  The  main  question  that  has  been 
oossed  before  us  in  this  case  is  the  competency  of  Nieyeigelder'fl 
deposiiiony  which  was  regularly  taken  before  the  committing 
magistrate  upon  the  preliminary  ezamination,  in  the  presence 
of  the  accused,  and  read  on  the  trial  upon  proof  of  the  depo- 
nent's death.  Before  we  dispose  of  it,  however,  we  will  remark 
that,  on  a  careful  examination  of  the  record  and  consideration 
of  other  points  presented,  we  haye  not  found  any  ground  for 
reyersing  the  judgment,  in  the  impaneling  of  the  jury,  in  the 
admission  or  exclusion  of  evidence,  in  the  instructions  under 
which  the  cause  was  tried,  or  in  the  yerdict,  either  as  to  form 
or  substance;  and  dismissing  with  these  remarks  the  minor 
points,  we  proceed  at  once  to  the  question  that  was  mainly 
relied  upon  in  argument  before  us. 

The  proud  answer  of  the  Boman  goyemor  to  the  Jews,  when 
they  demanded  of  him  the  condemnation  of  Paul,  was:  "It  is 
not  the  manner  of  the  Bomans  to  deliver  any  man  to  die  before 
that  he  which  is  accused  have  the  accusers  face  to  face,  and 
have  license  to  answer  for  himself  concerning  the  crime  laid 
against  him."  And  De  Lolme,  a  foreigner,  bom  in  Switeer- 
land,  and  educated  under  the  civil  law,  impressed  by  the  strong 
contrast  in  this  respect  between  the  mode  of  administering 
criminal  justice  in  England  and  throughout  the  continent  of 
Europe,  says: ''  When  at  length  the  jury  is  formed,  and  they 
have  taken  their  oath,  the  indictment  is  opened,  and  the  prose- 
cutor produces  the  proofs  of  his  accusation;  but,  unlike  the 
rules  of  the  civil  law,  the  witnesses  deliver  their  evidence  in 
the  presence  of  the  prisoner :''  2  De  Lolme,  by  Stephens,  b.  1, 
c.  12, 13.  And  again:  ''It  is  an  invariable  rule  that  the  trial 
be  public;  the  prisoner  neither  makes  his  appearance  nor  pleads 
but  in  places  where  everybody  may  have  free  entrance;  and  the 
witnesses  when  they  give  their  evidence,  the  judge  when  he 
delivers  his  opinion,  the  jury  when  they  give  their  verdict,  are 
all  under  the  public  eye."  In  a  liote  we  are  informed  of  the 
secrecy  with  which  the  proceedings  in  the  administration  of 
criminal  justice  are  carried  on  according  to  the  rules  of  the  civil 
law,  which,  in  that  respect,  are  adopted  all  over  Europe.  "As 
soon  as  the  prisoner  is  committed,  he  is  debarred  of  the  sight 
of  everybody  till  he  has  gone  through  his  several  examinations. 
One  or  two  judges  are  appointed  to  examine  him,  with  a  clerk  to 
take  his  answers  in  writing,  and  he  stands  alone  before  them  in 
some  private  room' in  the  prison.  The  witnesses  are  to  be  ex** 
amined  apart,  and  he  is  not  admitted  to  see  them  till  their  evi* 
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denoe  is  doeed;  Uieyaie  Uien  oonfronted  together  before  all  the 
judges^  to  the  end  that  the  iritneeses  may  see  if  the  prisoner  is 
really  the  man  they  meant  in  deUyering  their  respeotiye  eyi- 
denoes,  and  that  the  prisoner  may  object  to  such  of  them  as  he 
shall  think  proper.  This  done,  the  depositions  of  those  wit- 
nesses who  are  adjudged  npon  the  trial  to  be  exceptionable 
are  set  aside.  The  depositions  of  the  others  are  to  be  laid  be- 
fore the  judges,  as  well  as  the  answers  of  the  prisoner,  who  has 
been  preyiously  called  upon  to  confirm  or  deny  them  in  their 
presence;  and  a  copy  of  the  whole  is  deliyered  to  him  that  he 
may  prepare  for  his  justification.  The  judges  are  to  decide 
both  upon  the  matter  of  law  and  the  matter  of  fact,  as  well  as 
upon  all  incidents  that  may  arise  during  the  course  of  the  trial, 
such  as  admitting  witnesses  to  be  heard  in  behalf  of  the  pris- 
oner," etc. 

This  contrast  between  the  common-law  and  ciyil-law  mode  of 
administering  criminal  justice,  which  preyailed  oyer  the  whole 
continent  eyer  since  the  latter  age  of  the  Boman  law,  impressed 
itself  strongly  upon  the  mind  of  the  intelligent  foreigner,  and 
is  forcibly  presented  in  his  book;  and  these  great  principles  of 
the  common  law  to  which  he  has  referred — the  accusation  by  a 
grand  jury;  the  public  trial  by  petit  jury  of  the  neighborhood, 
instead  of  by  a  permanent  body  of  men;  the  production  of  the 
witnesses  before  the  court,  and  their  public  examination  there  in 
the  presence  of  the  accused;  the  right  of  the  accused  to  compel 
the  attendance  of  his  own  witnesses  to  be  heard  in  his  own  de- 
fense; and  liis  exemption  from  torture,  or  being  otherwise  re- 
quired to  testify  against  himself — ^haye  been  deemed  of  so  much 
importance  on  this  side  of  the  Atlantic  that  they  haye  been 
generaUy,  in  some  shape  or  other,  incorporated  into  most  of  the 
American  constitutions,  and  in  this  way  secured  against  legisla- 
tiye  control.  Our  own  bill  of  rights  secures  to  the  accused, 
among  other  things,  the  right ''  to  be  heard  by  himself  and  hia 
counsel;''  "to  demand  the  nature  and  cause  of  accusation;" 
**  to  haye  compulsory  process  to  compel  the  attendance  of  wit- 
nesses in  his  fayor;"  *'  to  meet  the  witnesses  against  him  face 
to  face; "  and  ''  to  a  speedy  trial  by  an  impartial  jury  of  the 
yidnage,"  and  to  an  exemption  from  **  being  compelled  to  giye 
eyidence  against  himself; "  and  the  admission  upon  the  present 
trial  of  Nieyergelder's  deposition  is  supposed  to  haye  yiolated 
the  clause  which  secures  to  the  accused  '*  in  all  criminal  prosecu- 
tions the  light  to  meet  witnesses  against  him  face  to  face."  The 
great  securily  of  the  accused,  howeyer,  after  all,  is  in  the  fimd»- 


438  State  v.  McO'Blenis.  [Missouii, 

mental  principie  of  the  oommon  law,  that  legal  eTidence  consists 
in  facts  testified  to  by  some  person  who  has  personal  knowledge 
of  them;  thus  excluding  all  suspicions,  public  rumors,  second- 
hand statements,  and  generally  all  mere  hearsay  testimony, 
whether  oral  or  written,  from  the  consideration  of  the  juiy — ^the 
usual  test  of  this  hearsay  evidence  being  that  it  does  not  derive 
its  value  solely  from  the  credit  to  be  given  to  the  witness  who  is 
before  them,  but  partly  from  the  veracity  of  some  other  individ- 
ual. This  great  principle,  however,  like  all  others,  has  its  ex- 
ceptions and  limitations,  which  are  as  well  settled  as  the  rule 
itself,  and  among  these  exceptions,  in  its  application  to  the 
administration  of  criminal  justice,  are  dying  declarations  in  ref- 
erence to  the  same  homicide,  and  the  deposition  of  a  witness 
regularly  taken  in  a  judicial  proceeding  against  the  accused  in 
respect  to  the  same  transaction  and  in  his  presence,  when  the 
subsequent  death  of  the  witness  has  rendered  his  production  in 
court  impossible;  and  the  question  now  to  be  passed  upon  comes 
to  this:  whether  the  provision  in  our  constitution  is  to  be  con- 
strued so  as  to  abolish  both  or  either  of  these  exceptions,  so  that 
hereafter  this  species  of  evidence,  which  has  heretofore,  it  is 
believed,  always  been  received  both  in  England  and  all  over  the 
United  States,  must  be  excluded. 

The  constitution,  it  is  to  be  observed,  has  not  undertaken  to 
define  by  any  direct  provision  what  constitutes  competent  evi- 
dence in  criminal  cases,  except  in  the  single  case  of  treason,  but 
requires  it  to  come  from  witnesses  standing  in  the  presence  of 
the  accused,  and  it  may  be  in  the  tribunal  where  his  guilt  or 
innocence  is  to  be  finally  passed  upon.  If  the  clause  be  under- 
stood literally,  it  provides  for  the  production  of  the  vritness,  but 
does  not  prescribe  what  he  may  communicate  as  evidence.  It 
compels  his  presence  in  court,  but  leaves  the  evidence  he  may 
give  to  be  regulated  by  law.  The  dying  statement  of  the  slain, 
and  the  deposition  of  the  deceased  witness,  are  both  mere  hear- 
say in  the  legal  sense  of  the  term.  The  truth  of  the  facts  they 
relate  do  not  depend  upon  the  veracity  of  the  witness  who  heard 
the  oral  statement  in  one  case,  or  of  the  oiScer  who  heard  the 
testimony  of  the  deponent  and  wrote  it  down  and  read  it  over 
to  him  in  the  other,  but  mainly  upon  the  credit  due  to  state- 
ments made  under  such  circumstances.  Even  in  the  civil-law 
mode  of  procedure  the  witnesses,  it  seems,  are  ultimately  con« 
fronted  with  the  accused,  and  therefore  it  may  be  said  liter* 
ally  even  there  that  they  "  meet  the  accused  face  to  face."  But 
all  such  constructions  would  be  quite  too  narrow,  and  alto* 
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goiher  unworUij  boih  of  ihe  instrument  and  of  this  tribunal. 
The  people  have  incorpoiated  into  their  frame  of  government  a 
C;reat  living  principle  of  the  common  law,  under  which  they  and 
their  ancestors  have  lived,  and  it  is  the  duty  of  the  court  so  to 
construe  it  as  to  make  it  effectual  to  answer  the  great  purpose 
they  had  in  view.  And  this  principle^  we  think,  is  no  other 
than  the  principle  of  the  common  law  in  reference  to  criminal 
evidence;  that  it  consists  in  facts  within  the  personal  knowledge 
of  the  witness,  to  be  testified  to  in  open  court  in  the  presence 
of  the  accused.  This  principle,  however,  was  nowhere  written 
down  on  parchment.  It  is  not  to  be  found  in  Magna  Gharta  or 
in  the  English  bill  of  rights,  but  it  existed  in  the  living  memory 
of  men,  and  was  always  a  part  of  the  common  law,  although  in 
bad  times  it  was  trodden  under  foot  by  bad  men  in  high  places. 
It  is  not,  however,  a  stiff,  unbending  rule,  extending  to  every 
case  without  exception,  falling  within  its  letter,  but  is  limited 
and  controlled  by  subordinate  rules,  which  render  it  safe  and 
useful  in  the  administration  of  public  justice,  and  are  as  well 
established  as  the  great  principle  itself,  which,  with  all  its  ex- 
ceptions and  limitations,  was  taken  from  the  existing  law  of  the 
land  and  incorporated  into  the  constitution.  The  purpose  of 
the  people  was  not,  we  think,  to  introduce  any  new  principle 
into  the  law  of  criminal  procedure,  but  to  secure  those  that 
already  existed  as  part  of  the  law  of  the  land  from  future 
change  by  elevating  them  into  constitutional  law.  It  may  as 
well  be  the  boast  of  an  Englishman  living  under  the  common 
law  as  of  a  citizen  of  this  state  living  under  our  constitution, 
that  in  a  criminal  prosecution  he  has  a  right  to  meet  the  wit- 
nesses against  him  face  to  face;*  and  yet  it  was  never  supposed 
in  England,  at  any  time,  that  this  privilege  was  violated  by  the 
admission  of  a  dying  declaration,  or  of  the  deposition  of  a  de- 
ceased witness,  under  proper  circumstances;  nor,  indeed,  by  the 
reception  of  any  other  hearsay  evidence  established  and  recog- 
nized by  law  as  an  exception  to  the  general  rule. 

It  is  said  by  Lord  Aukland  in  reference  to  the  conduct  of  the 
British  courts  in  the  sixteenth  and  part  of  the  seventeenth  cen- 
turies: ''Depositions  of  witnesses  forthcoming,  if  called,  but 
not  permitted  to  be  confronted  with  the  prisoner,  written  ex- 
aminations of  accomplices  living  and  amenable,  confessions  of 
convicts  lately  hanged  for  the  same  offense,  hearsay  of  these 
convicts  repeated  at  second  hand  from  others,  all  formed  so 
many  classes  of  competent  evidence,  and  were  received  as  such 
In  the  most  solemn  trials  by  learned  judges:"   Principles  of 
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Pezial  JjBSWf  2d  ed.y  197.  Bat  no  complaint  of  the  character  of 
the  one  now  made  was  ever  heard.  This  was  not  an  evil  to  be 
provided  for  by  any  law,  mnch  less  by  a  constitutional  provis- 
ion; these  exceptions  to  the  general  mle  were  never  considered 
violations  of  the  mle  itself;  they  grew  out  of  the  necessity  of 
the  case,  and  are  founded  in  practical  wisdom.  The  facts  thus 
communicated  go  to  the  juiy»  not  as  entitled  to  the  full  faith 
of  the  facts  sworn  to  by  a  witness  from  his  own  personal  knowl- 
edge,  but  yet  as  competent  to  be  considered  by  the  jury  in  form- 
ing their  verdict.  But  whether  these  exceptions  be  wise  or 
unwise  is  not  submitted  to  our  judgment.  They  were  well  es- 
tablished  at  the  time,  and,  we  think,  went  into  the  constitution 
as  part  of  the  great  principle  of  criminal  evidence  adopted  by 
the  clause  now  under  consideration. 

We  refer,  in  conclusion,  in  confirmation  of  our  views  upon  the 
subject,  to  the  decisions  of  the  other  states;  but  as  they  are 
cited  in  the  briefs,  we  shall  do  so  in  a  general  manner,  without 
calling  attention  to  the  particular  cases.  The  privilege  now 
under  consideration  exists  in  eveiy  state  where  the  common  law 
prevails,  either  as  part  of  that  law,  or  by  a  constitutional  pro- 
vision similar  to  our  own,  and  yet  evidence  of  this  character,  it 
appears,  has  never  been  excluded  but  in  a  single  case,  decided 
in  early  times  in  Tennessee,  and  which  has  since  been  expressly 
overruled.  In  some  of  the  states  it  has  been  expressly  recog- 
nized as  competent  by  direct  decisions  to  that  effect,  and  in  all 
of  them  the  uniform  current  of  judicial  dicto,  whenever  the 
question  has  been  a  subject  of  discussion,  is  in  favor  of  its  com- 
petency. We  are  constrained,  therefore,  both  on  the  score  of 
reason  and  authority,  to  pronounce  in  favor  of  the  legality  of 
the  evidence.    The  judgment  must  therefore  be  affirmed. 

Scott,  J.,  concurred. 

Btlahd,  J.,  delivered  a  dissenting  ojiinion. 

FoBMXR  TssTDfoinr  of  Dboeasxd  oa  Assent  WrrNsss,  admiaaibility  of» 
on  sabseqnent  trial  of  criminal  or  civil  case:  See  the  note  to  Bergin  y.  Pto- 
pie,  65  Am.  Dea  676,  discoasing  this  subject;  see  also  Emery  v.  ^lofer,  63 
Id.  627,  and  cases  collected  in  the  note  thereto.  The  doctrine  of  the  prin- 
cipal case,  that  the  deposition  of  a  deceased  witness  in  a  criminal  case,  taken 
on  a  preliminary  examination  of  the  accnsed,  is  competent  evidence  on  the 
trial,  upon  proving  the  death  of  the  witness,  notwithstanding  the  constita- 
tional  provision  requiring  that  the  accused  shall  be  confronted  with  the  wit- 
nesses against  him,  is  approved  and  followed  in  State  v.  HarmoM^  27  Mo.  120; 
and  Stale  v.  CarUdt^  57  Id.  105.  And  on  similar  grounds  it  is  held  in  StaU 
V.  AbU^  65  Id.  370,  that  oral  proof  of  testimony  given  on  a  former  trial  of  a 
triminai  case  by  a  witness  shown  to  have  since  died  is  also  competent  upon 
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ft  mbieqoflnt  triaL  Bat  In  SiaU  t.  ffoMter^  26  IcL  43%  whOe  the  prinoipal 
^Me  WM  approved,  it  was  held  not  to  anthoriie  the  admiwiwi  of  a  depoeitian 
taken  on  a  preliminary  examination  as  evidence  npon  a  enbseqnent  trial 
merely  upon  proof  that  the  witness  had  since  gone  beyond  the  Jnrisdiotian  of 
the  oonrt^  it  not  appearing  that  the  aocosed  had  anything  to  do  with  prooor- 
ing  his  Aon^ttendsjioe. 
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[94  MlMOOB^  541.1 

JhmMDAJKT  UK  BnaiMSKT  Dbntivo  Co-TsirAiior  wikh  Tuawnww  m 
alleged  in  the  complaint  cannot  claim  the  benefit  of  a  co-tensncy,  so  as 
to  require  more  stringent  proof  of  ooster  than  in  a  case  between  strangers 

Law  07  Ousmt  bstwben  Go-rsif  antb  in  EjioncBirr,  wkmbm  DnmrnAVT 
BxHisa  the  plaintiff's  title,  is  the  same  as  if  no  co-tenancy  ezistsd. 

▲OQUUBOBNOB   OF    InFAKT    AFTKB    FVIX    AoI  WILL  VOV  P&MnUUDB  DlBAV- 

wnoiAVCR  OF  Bud  made  by  him  during  infancy,  nnless  snch  aoqniea- 
cence  continues  for  the  period  necessary  to  confer  title  under  the  statute 
of  limitations. 
IwAirT's  Dbxd  18  DmAFFiEiUD  BT  SuBssQiTZirr  CoKVXTAHoa  of  the  same 
land  by  the  infant  after  attaining  his  majority. 

WBRHER  DbXO  AfTBB  MaJOBITT  Ck>N8nTUTBS  DlBAFTIBMAHGI  of  a  pHoT 

deed  executed  by  the  grantor  while  an  infant  is  a  question  of  law  for  the 
oonrt. 

EnoTMBHT  for  certain  realty  claimed  by  defendant  nnder  con- 
veyances from  Pierre  and  Charles  Tourville,  to  whom  the  same 
had  been  conyejed  by  certain  infants.  The  plaintiffs  claimed 
under  subsequent  conyeyances  from  the  infants,  executed  after 
such  infants  had  attained  their  majority.  The  conyeyances  to 
the  plaintiffs  made  no  mention  of  the  prior  conyeyances  during 
the  infancy  of  the  grantors.  The  plaintiffs  asked  an  instruction 
to  the  effect  that  an  infant's  deed  may  be  ayoided  by  a  subse- 
quent conyeyanoe  of  the  same  land  by  the  infant  after  arriying 
at  age,  which  instruction  the  court  refused,  and  instructed  the 
jury  in  substance:  1.  That  the  deeds  of  the  infants  in  this  case 
were  yoidable,  and  could  be  disaffirmed  by  subsequent  conyey- 
ances made  after  attaining  their  majority,  if  such  subsequent 
conyeyances  were  intended  to  haye  that  effect,  and  that  the 
question  whether  or  not  they  were  so  intended  was  for  the  juiy; 
2.  That  if  the  plaintiffs  claimed  only  an  undiyided  share  in  the 
land,  and  were  tenants  in  common  with  the  defendant,  the  latter 
was  entitled  to  a  yerdict,  unless  the  juxy  were  satisfied  that  he 
had  actually  ejected  the  plaintiffs  from  possession  or  hindered 
their  taking  possession.  Verdict  and  judgment  for  the  defend** 
•at,  and  the  plaintiffs  appealed,  assigning  as  error  the  refusal 
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of  the  instraotion  prayed  by  the  plamtifib,  and  the  ginng  of  the 
instruotions  aboTe  recited. 

Morekead^  for  the  appellants. 

KriJbben^  for  the  respondent. 

By  Court,  Soott,  J.  Under  the  drcumstances  of  the  case,  the 
instruction  giyen  by  the  court  as  a  substitute  for  that  offered  by 
the  plaintiff  was  erroneous.  As  the  defendant  in  her  answer 
under  oath  denies  the  right  of  the  plaintiffs  to  the  premises, 
they,  for  the  purposes  of  the  suit,  could  not  be  regarded  as  co- 
tenants.  The  instruction  gaye  the  defendan!i  all  the  benefit  of 
an  actual  co-tenancy  in  iftaldng  her  defense,  while  at  the  same 
time  she  holds  the  plaintiffs  at  arms-length,  and  denies  that 
they  haye  any  title.  The  law  of  ouster  in  an  action  of  eject- 
ment between  co-tenants,  wherein  the  one  denies  that  the  other 
ever  had  any  title  to  the  disputed  premises,  must  be  the  same 
as  in  an  action  between  those  who  are  connected  by  no  such 
relation.  If  the  defendant  wanted  the  benefit  of  the  facts 
assumed  in  the  instruction,  why,  in  her  answer,  did  she  not 
disclaim  to  hold  adversely  to  the  plaintiffs?  She  would  in  one 
breath  deny  that  the  plaintiffs  were  her  co-tenants,  and  in  the 
other  claim  the  benefit  of  the  relation.  Where  one  co-tenant 
seeks  to  bar  another  on  the  ground  of  adverse  possession,  the 
law  requires  proof  of  unequivocal  acts  showing  an  actual  ouster. 
So  where  the  titie  of  the  plaintiff  as  a  co-tenant  is  not  disputed 
by  the  defendant,  and  the  case  turns  on  the  fact  whether  there 
has  been  a  disseisin  of  one  co-tenant  by  another,  the  plaintiff 
must  show  an  actual  ouster,  or  that  some  act  was  done  by  the 
defendant  amountiug  to  a  total  denial  of  the  right  of  the  plain- 
tiff as  a  co-tenant.  But  in  an  action  wherein  tiie  co-tenancy  is 
denied  ever  to  have  existed,  there  is  no  reason  why  stronger 
evidence  of  an  ouster  should  be  required  of  one  claiming  as  co- 
tenant  than  any  other  party.  In  such  case  the  eleventh  section 
of  the  act  concerning  ejectment  has  no  application.  By  filing 
such  an  answer  as  was  put  in  in  this  case,  an  act  was  done  which 
showed  that  the  defendant  made  a  total  denial  of  the  right  of 
the  plaintiffs  as  co-tenants. 

There  was  error  in  submitting  to  the  jury  the  construction  of 
the  deeds  read  in  evidence.  Whether  the  deeds  amounted  to  a 
disafiirmance  of  the  act  done  by  those  who  executed  them  while 
they  were  infants  was  a  question  of  law  for  the  determination  of 
the  court.  That  a  deed  executed  by  one  who  has  attained  his 
majority,  conveying  lands  which  he  had  alienated  during  his 
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infancy,  is  a  disaflSrmance  of  a  deed  of  alienation  made  during 
his  infancy,  is  the  well-settled  doctrine  of  this  court.  The 
acquiescence  of  the  infant,  after  his  reaching  his  full  age,  for  a 
period  short  of  that  which  would  secure  a  title  by  the  statutes 
of  limitations,  does  not  destroy  or  take  away  the  right  which 
the  law,  for  wise  purposes,  has  conferred  on  infants  of  disaffirm- 
ing their  deeds.  Whether  the  infant  may  not,  after  attaining 
full  age,  within  a  shorter  time,  by  his  declarations,  acts,  or  con- 
duct, restrain  himself  from  a  disaffirmance  of  his  acts  done,  dur- 
ing infancy,  is  a  question  not  presented  by  anything  contained 
in  this  record.  In  the  case  before  us,  we  are  of  the  opinion  that 
the  deeds,  executed  by  the  infants  after  they  attained  their 
majority,  and  relied  on  by  the  plaintifis,  amounted  to  a  dis- 
affirmance of  the  deeds  made  for  the  same  land  during  their  in- 
fancy: Touse  T.  Norcoms,  12  Mo.  549  [51  Am.  Dec.  175];  Nor- 
cum  T.  Oaiy,  19  Id.  65;  Tucker  y.  Mareland,  10  Pet.  72;  Jackson 
T,  Carpenter,  11  Johns.  539;  Jackson  v.  Burchin,  14  Id.  124. 

Judge  Byland  concurring,  the  judgment  is  reyersed  and  the 
cause  remanded. 

Lbosabd,  J.,  absent.  


OusTEB  or  Tknant  in  Common  bt  Co-tinant,  What  Conbtitutbs:  Bee 
CMbwm  r.  Mtuon,  43  Am.  Deo.  292;  Harmon  y.  Jamu,  45  Id.  296;  Meredith 
w,  Andrea,  Id.  604;  Jone$  y.  Weaiheribeet  51  Id.  653;  McMahan  y.  JlieMahan, 
08  Id.  481;  Jforcy  y.  Stone,  54  Id.  736;  Young  y.  Adaau,  58  Id.  654,  And 
iiotee  thereto. 

DOAmBMAKOB    OF   InFANT'S  DbBD  BT  SuBSBQUBNT   CONYBTANOB  AITBB 

Aob:  See  Bool  y.  Mix,  31  Am.  Deo.  285;  OreeinQer  y.  Welch,  45  Id.  565; 
Touae  y.  Norcome,  51  Id.  175,  and  notee  thereto.  See  alao  Slaughter  y.  (Tun- 
ningham,  60  Id.  463. 

AvFiXMANCB  OF  INFANT'S  Bbbd  BT  AoQUiBSCBNOB  AFTBR  AoK. — Jjk  OreHnger 
T.  Welch,  45  Am.  Deo.  565,  it  ia  held,  in  aocordanoe  with  the  dootrine  of  the 
principal  caae,  that  mere  lapae  of  time  for  a  shorter  period  than  required  for 
a  title  under  the  statute  of  limitations  wiU  not  preyent  the  disafSrmance  after 
age  of  a  deed  made  during  infancy,  but  that  a  shorter  period,  taken  in  oonneo- 
tion  with  other  dronmstanoes,  may  amount  to  the  ccnfirmation  of  the  deed. 
The  principal  case  is  commented  on  and  approyed  as  an  authority  to  tho 
ffOeai  In  Hmth  y.  BaUwa^  etc.  Co.,  M  Mo.  208,  2ia 
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194  KiMomo,  flOO.] 

Aonmn  or  Asimals  n  not  Inbubxb  of  thmib  SineTT*  aod  b  liftblr  for 
tbdr  loM  onlj  on  proof  of  negligenoe  or  want  of  ordinary  oare  on  hii 
part 

konov  for  damages  for  the  loss  of  a  horse  WongiBg  to  the 
plaintiff^  and  bailed  to  the  defendant  for  pastnxage.  The  opin- 
ion states  the  facts. 

J*.  B.  Oofft  for  the  appellant. 
Xf.  J[£  ShrevSf  for  the  respondent. 

By  Court,  'Rtlksd,  J.  The  finding  of  the  fiiots  hy  the  court 
in  this  case  will  not  warrant  the  judgment  rendered  thereon. 
The  following  is  the  finding:  ''The  court  finds  from  the  eyi- 
dence  that  in  the  spring  of  the  year  1855  the  defendant  was  an 
agister  of  cattle  near  the  city  of  St.  Louis;  that  the  plaintiff,  by 
his  agent,  delivered  the  horse  mentioned  and  described  in  his 
petition  to  the  defendant,  to  be  by  the  defendant  pastured  and 
cared  for,  at  the  rate  of  two  doUiurs  per  month  during  the  time 
the  defendant  should  pasture  said  horse;  that  the  plaintiff  paid 
to  the  defendant  two  dollars  at  the  time  he  delivered  the  horse 
to  the  defendant  in  advance  for  the  first  month;  that  some  three 
or  four  weeks  afterwards  the  plaintiff,  by  his  same  agent,  de- 
manded the  horse  from  the  defendant  at  the  place  where  the 
horse  was  left,  but  did  not  receive  him;  that  phor  to  the  de- 
mand the  horse  had  either  been  taken  away  by  some  one,  or  had 
broken  out  of  defendant's  indosure  and  strayed  away;  that  the 
said  horse  was  the  property  of  the  plaintiff,  Christopher  Hey, 
and  at  the  time  he  was  delivered  to  the  defendant  was  of  the 
value  of  one  hundred  and  fifty  dollars.  The  court  does  not  find 
that  said  horse  was  delivered  to  the  defendant  with  the  express 
understanding,  and  received  by  the  defendant  with  the  condition, 
that  defendant  was  not  to  be  in  any  wise  responsible  for  the  safe- 
keeping of  said  horse;  nor  that  said  defendant,  under  a  contraot, 
suffered  him  to  feed  upon  the  grass  growing  upon  his  land  with- 
out any  stipulation  for  care  or  attention  on  the  part  of  defendant; 
nor  that  said  horse  escaped  or  was  removed  from  defendant's 
premises  without  the  knowledge  or  consent  of  defendant.  Upon 
the  facts  as  found,  the  court  declares  the  law  to  be  that  the  plain- 
tiff is  entitled  to  recover,  and  that  the  measure  of  damages  is  the 
value  of  the  said  horse  at  the  time  he  was  delivered  to  the  de- 
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fendanty  mth  intezest  from  the  time  of  the  demand  made  for  the 


same." 


Now,  an  agister  of  cattle  is  not  an  insurer  of  the  safe-keepings 
and  is  answerable  onlj  in  case  of  negligence.  In  the  case  of 
Broadwater  y.  Eht^  Holt,  548,  the  defendant  was  a  farmer,  and 
had  receiyed  the  plaintiff's  horse  to  agist  at  a  stated  price.  The 
horse  had  strayed  oat  of  the  defendant's  field  and  was  lost. 
Ohief  Justice  Oibbs  said:  ''All  the  defendant  is  obliged  to  ob* 
serve  is  reasonable  care.  He  does  not  insure,  and  is  not  answer* 
able  for  the  wantonness  or  mischief  of  others.  If  the  horse  had 
been  taken  from  his  premises,  or  had  been  lost  by  accidents 
which  he  could  not  guard  against,  he  would  not  be  responsible. 

1  admit  that  particular  negligence  must  be  proved  by  occasion 
of  which  the  horse  was  lost,  or  gross  general  negligence  to  which 
the  loss  may  be  ascribed  in  ignorance  of  the  special  circum- 
stance which  occasioned  it.  If  there  was  a  want  of  due  care 
and  diligence  generally,  the  defendant  will  be  liable.  The  ques* 
tion  is,  Were  the  defendant's  fences  in  an  improper  state  at  the 
time  the  horse  was  taken  in  to  agist  ?  Did  he  apply  such  a  degree 
of  care  and  diligence  to  the  custody  of  the  horse  as  the  plaintiff 

.  who  intrusted  the  horse  to  him  had  a  right  to  expect?  I  shall 
leave  it  to  the  jury."  The  finding  is  entirely  silent  as  to  the 
eare  or  negHgence  of  the  defendant.  There  is  nothing  said  in 
regard  to  the  very  matter  on  which  alone  the  defendant  can  be 
considered  liable,  if  at  all — ^that  is,  either  particular  negligence 
by  which  the  horse  was  lost,  or  gross  general  negligence.  The 
finding  therefrom  will  not  warrant  the  judgment,  and  the  case 
must  be  reversed.  '*  In  all  cases  where  the  defendant  is  bound 
only  to  ordinary  care,  and  is  liable  only  for  ordinary  neglect, 
the  plaintiff  cannot  recover  upon  the  mere  proof  of  loss  of  the 
articles  intrusted  to  the  bailee.  He  must  give  some  evidence  of 
the  want  of  care  in  the  bailee  or  his  servants:"  Ibotey.  Starrs, 

2  Barb.  829.  "  Deposits  for  hire — ^bailees  of  this  class  are  re- 
BX)on8ible,  like  other  bailees  who  receive  a  reciprocal  benefit  from 
the  bailment,  for  ordinary  care  and  diligence,  and  are  responsi- 
ble only  for  ordinaxy  negligence.  Of  this  class  are  agisters  of 
cattle,  warehousemen,  forwarding  merchants,  and  wharfingers: " 
2  Story  on  Gont.,  p.  133,  sec.  742. 

These  bailees  are  bound  only  to  take  reasonable  and  ordinary 
care  of  the  bailment.  Unless  the  theft  of  this  horse  grew  out 
of  the  negligence  of  the  defendant,  he  is  not  liable;  or  unless  he 
was  lost  to  plaintiff  by  the  want  on  the  defendant's  part  of  ordi- 
nary care  and  diligence.     The  finding  here  shows  no  want  of 
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care  or  diligenoe.  The  jadgment  must  be  reversed,  and  the 
cauae  remanded  for  farther  proceedings  in  accordance  mXb,  this 
opinion. 

S00TT9  J.,  concurred. 
Lbonabd,  J.,  did  not  sit 

AoiBnBOFOAiTLiiI^uBnjTraFyPaanaiBSAraRt  See  CM  ▼• /Veiidk 
16  Am.  Dea  171. 


Thomas  v.  Wyaxt. 

[20  Ummnmi,  U,] 
Patbmt  IflsUKD  TO  FiOHXious  Grantbb  IB  NnLLXTTt  Mid  ctaaol  fotm  tht 
btili  of  a  TaUd  title. 

EnDOTKEHT.    The  opinion  states  the  facts. 

8.  Beber  and  2*.  J.  Beime,  for  the  appellant. 

cT.  D.  OoaUer^  tor  the  respondent. 

By  Court,  Biland,  J.  This  was  an  action  of  qectment  for  a 
tract  of  land  in  the  county  of  St.  Louis.  Thomas  claimed  title 
under  a  patent  issued  by  the  United  States,  bearing  date  the 
fifth  of  Januazy,  1843,  to  Samuel  Johnson,  for  the  land,  in  vir- 
tue of  an  entry  made  in  the  land-oiSce.  Thomas  obtained  title 
to  the  land  under  a  decree  of  the  SL  Louis  land  court,  rendered 
against  Johnson  on  notice  of  publication  without  the  appearance 
of  the  defendant,  vesting  Johnson's  title  in  the  plaintiff.  The 
defendant  claimed  title,  and  held  possession  under  a  patent 
issued  on  the  same  entry  to  Samuel  M.  Coleman,  assignee  of 
Samuel  Johnson,  dated  the  fourteenth  of  March,  1846. 

At  the  trial,  the  defendant  offered  to  prove  that  Samuel  John- 
son was  a  fictitious  person,  and  that  Thomas,  the  plaintiff,  knew 
the  fact  when  he  obtained  his  decree,  and  prior  thereto.  This 
evidence  the  plaintiff  Thomas  objected  to,  and  the  court  ruled 
it  out.  The  defendant  excepted.  There  was  a  verdict  for  plain- 
tiff, and  judgment.  The  defendant  made  his  motion  for  a  new 
trial,  which  being  overruled,  he  brings  the  case  here  by  api>eal. 

The  only  question  which  the  appellant  makes  in  this  court  is, 
whether  the  holder  of  a  junior  patent  will  be  allowed  to  defeat 
an  older  patent  for  the  same  land  by  showing  that  the  patentee 
or  grantee  named  is  a  fictitious  person.  The  plaintiff  having 
showed  his  patent  and  his  decree  under  it  for  the  land,  the  de- 
fendant contended  that  it  was  competent  for  him  to  show  that 
Samuel  Johnson,  the  patentee,  was  a  man  of  straw — a  mere  ficti- 
tious person — and  in  consequence  no  title  could  pass  to  such  a 
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grantee.    This  evidenoe  was  lejected,  and,  as  we  think,  im- 
properly. 

There  most  be  in  existence  some  person  or  oorporation  or 
body  capable  of  taking  at  the  time  the  patent  issued.  Nothing 
could  pass  to  the  patentee  by  Tirtue  of  a  patent  emanating  after 
his  death:  CoUins  t.  Brannin,  1  Mo.  884.  In  McCracken's  Meif% 
T.  BeaUy  8  A.  K.  Marsh.  210,  the  court  of  appeals  of  Kentucky, 
in  their  opinion,  deUvered  by  Judge  Owsley,  say:  "  Indeed,  we 
cannot  imagine  how  it  is  possible  for  any  act  necessary  to  the 
acquisition  of  right  to  be  done  in  the  name  of  a  dead  person, 
and  at  the  same  time  have  any  legal  operation.  After  the  decease 
the  dead  person  has  no  rights,  and  no  rights  can  be  acquired  by 
others  in  his  name.  In  MoDonald'8  Heirs  v.  SmaUey,  6  Pet.  261, 
Chief  Justice  Marshall  said:  "  David  Anderson,  in  whose  name 
the  entry  was  made  under  which  the  plaintiffs  claim,  was  dead 
at  the  time.  The  entry,  therefore,  as  was  determined  in  Oali  v. 
Gallaway,  4  Id.  832,  is  in  the  state  of  Ohio  a  nullity.  This  be« 
ing  the  foundation  of  the  plaintiff's  action,  they  must  fail."  In 
OaUoway  y.  Finley,  12  Id.  297,  Mr.  Justice  Catron,  in  deliTering 
the  opinion  of  the  court,  said:  **  The  principal  ground  relied  on 
for  relief  being  that  the  patents  were  void  because  made  after 
Charles  Bradford's  death,  we  will  proceed  to  examine  it.  That 
a  patent  thus  made  passes  no  title  is  true  in  the  nature  of  things; 
there  must  be  a  grantee  before  a  grant  can  take  effect.  So  this 
court  held,  in  OaU  y.  OaUaway,  4  Id.  845,  and  McDwiald  ▼• 
Smdiley,  6  Id.  261."  Now,  the  proof  offered  here  was  not  that 
there  had  been  such  a  man  liying  but  was  dead  when  the  patent 
issued,  but  that  the  entry  was  originally  made  by  some  other 
person  in  the  name  of  this  fictitious  person — this  man  of  straw — 
who  was  not  there,  nor  ever  had  been  a  real  person,  and  that 
this  was  known  to  plaintiff  Thomas.  If  such  was  the  fact,  the 
proof  had  a  direct  tendency  to  defeat  the  plaintiff's  action.  For 
if  Samuel  Johnson,  the  patentee,  never  had  any  existence,  then 
he  had  no  title,  and  the  decree  could  pass  out  of  him  and  Test 
in  the  plaintiff  no  title.  The  proof  should  haye  been  received. 
This  point  reyerses  the  judgment  below,  and  this  is  the  only 
point  we  now  decide.  Let  the  judgment  be  reversed,  and  the 
cause  remanded. 

SooTT,  J.,  concurred. 
LxoNABD,  J.,  absent.  ^^^^^ 

Patkht  InucD  TO  DiouBiD  PxBSOH  IS  VoipatooniniopUwiJywgyoH 
T.  Lamb,  13  Wall  427,  citing  the  principal  omm.    Tha  prino^ 
OMM  before  the  oonrt,  and  la  raported  in  31  Mo.  188L 


M8  Gabbison  u  SAYiGKAa  [Missoozi 

Gabbibon  v.  Savigkao. 

[25  Mmouxi,  47.] 

Qm  VOT  Madb  Pabtt  to  Aotion  ov  EljaomxiiT  for  land  of  which  he  wm 
in  tha  ponenion  when  the  action  was  oommenoed  cannot  he  dispoMened 
hy  Yirtae  of  a  writ  of  habere/acku  poiumonem  iamed  onder  a  Jadgmeol 
for  the  plaintiff  in  that  action. 

Wbxri  OmoKB  DisFoesBssxs  PxBsoir  nr  Posgnmoir  ot  Lanu,  by  Tirtoa 
of  a  writ  of  posBeasion  iaaned  in  an  action  to  which  he  waa  not  a  parfy« 
although  he  waa  in  posacBsion  when  such  action  was  commenced,  and  on 
the  removal  of  the  force  the  person  so  dispossessed  retnms  to  the  posses 
aion,  the  plaintiff  in  that  action  will  have  acqnirsd  no  sach  possession  as 
will  entitle  him  to  maintain  an  action  of  nnlawfnl  detainer  against  the 
person'  so  retaining  to  the  possession. 

Unlawful  detainer.  The  evidence  showed  that  the  plaintiff. 
Garrison,  had  commenced  an  action  of  ejectment  for  the  recovery 
of  the  premises  in  controversy,  in  the  circuit  court  of  the  United 
States,  against  Alfred  Savignac,  and  recovered  judgment.  The 
other  facts  are  stated  in  the  opinion. 

Morehead^  for  the  appellant. 

JErum  and  Harding  ^  and  T.  T.  OanU,  for  the  respondent. 

By  Court,  Soott,  J.  It  is  evident  that  as  fiir  as  the  merits  of 
this  case  are  concerned  they  are  all  against  the  plaintiff,  as  the 
possession,  the  disturbance  of  which  he  complains,  was  obtained 
by  means  of  a  writ  of  habere  fadaa  possessionem  which  issued 
on  a  judgment,  which  since  the  execution  of  the  writ  has  been 
reversed. 

The  defendant  in  the  original  suit,  Alfred  Savignac,  and 
against  whom  the  writ  of  habere  facias  possessionem  was  issued, 
testified  that  he  never  was  in  possession  of  the  lot  in  controversy. 
The  defendant  in  this  proceeding,  Francis  Savignac,  was  turned 
out  of  the  possession  of  the  lot  by  the  marshal,  though  he  was 
no  party  to  the  suit,  was  not  named  in  the  writ,  and  though  he 
had  been  in  the  undisturbed  possession  of  it  for  six  years  prior 
to  the  bringing  of  the  suit. 

Had  application  been  made  to  the  court  whence  the  habere 
facias  possessionem  issued,  we  see  no  reason  why  the  court  would 
have  refused  to  award  restitution,  as  it  would  not  suffer  its 
process  to  be  perverted  to  the  oppression  of  those  who  were  no 
parties  to  it.  It  is  said  to  be  a  settled  rule  of  practice  that  no 
tenant  who  was  in  possession  anterior  to  the  commencement  of 
an  ejectment  can  be  dispossessed  ui>on  a  judgment  and  writ  of 
possession  to  which  he  is  no  party:  Ex  parte  Beynotds,  1  OaL 
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600;  Hickman  t.  Dale,  7  Terg.  149;  McCor^s  Heirs  t.  McClin' 
tockj  6  litt.  805.  If  the  defendant,  Savignao,  had  refused  obedi- 
ence to  the  process  of  the  officer,  as  he  had  a  right  to  do,  it  not 
being  against  him,  the  court,  under  the  circumstances,  never 
would  haye  allowed  a  writ  of  attachment  against  him:  Adams 
on  Ejectment,  810. 

As  the  officer  had  no  authority  to  dispossess  the  defendant, 
and  as  the  defendant  refused  submission  to  his  authority,  but 
yielded  to  force,  and  returned  to  his  possession  so  soon  as  the 
force  was  away,  we  cannot  say  that  the  plaintijQT  by  such  means 
acquired  such  a  possession  as  would  entitle  him  to  the  remedy 
he  has  adopted.  It  is  dear  that  if  the  officer  had  applied  to  the 
court  for  aid  in  dispossessing  the  defendant,  it  would  have  been 
refused  him,  and  there  is  no  reason  why  the  plaintiff,  by  taking 
the  law  in  his  own  hand,  should  be  in  a  better  situation  than  if 
he  had  appealed  to  the  law.  We  are  of  opinion  that  a  sanction 
given  to  this  proceeding  would  be  the  means  of  creating  a  pre- 
cedent that  might  be  productive  of  much  injustice  and  oppres- 
sion. Just  think  of  it  I  A  man  who  has  been  in  possession  of 
his  premises  for  six  years;  another,  wishing  to  obtain  possession 
of  them,  will  not  sue  the  actual  occupant,  but  brings  a  suit 
against  a  stranger  who  never  was  in  possession  of  the  premises, 
who  neither  knows  nor  cares  anything  about  them.  Against 
such  a  defendant  a  judgment  is  a  thing  of  course.  A  writ  is 
afterwards  sued  out,  and  the  real  tenant,  who  is  no  party  to  the 
proceeding,  and  who  may  never  have  heard  of  it,  is  turned  out 
of  house  and  home  without  a  moment's  warning.  The  mere 
possession  of  land  is  frequently  a  matter  of  much  importance 
where  there  is  to  be  litigation  respecting  its  title,  and  by  sanc- 
tioning this  proceeding  an  opening  will  be  made  whereby  one 
may  obtain  possession  of  land,  his  title  to  which  he  was  unwill- 
ing to  expose  in  a  court  of  justice.  The  case  of  Higginbotham  v. 
IBgffinboiham,  10  B.  Mon.  369,  is  one  in  which  the  same  defense 
to  a  writ  of  forcible  entry  and  detainer  was  set  up  that  has  been 
made  in  this  suit.  The  defendants  did  not  succeed;  but  that 
was  not  .on  the  ground  that  their  defense  was  not  properly  con- 
ceived, but  that  the  facts  in  evidence  did  not  make  it  out;  had 
the  defense  proved  here  been  made  out,  the  case  is  an  authority 
for  saying  that  it  would  have  been  a  valid  one.  Judge  Byland 
concurring,  the  judgment  will  be  reversed  and  a  judgment  fox 
the  defendant. 

LxoHABD,  J.,  absent. 

Am.  Dbo.  Vol.  "LXXXr-^ 


4«50  Fagin  v.  Connolt.  [Missouri, 

Execution  MiTdT  Correspond  with  JmMXENT  as  to  Partus:  Thomp' 
aonry.  BandurarU,  50  Am.  Deo.  130.  No  tenant  who  was  in  pomeasion  anterioi 
to  the  oommencement  of  a  salt  in  ejectment  can  bedispoeaessed  nnder  a  Judg- 
ment to  which  he  wu  not  a  party:  Ooerge$  t.  Hi^faeknUdi,  44  Mo.  180«  eiting 
the  principal  case. 

Ths  FsarciiFAi*  gasb  is  vollowrd  in  Semeeter  y.  JTUZer,  40  Ma  47Ai 


FaGIN  V.   CONNOLY. 

[05  UXMOTTXI,  M.] 

Construction  ov  Commercial  Corbsspondbnce  is  SoMXtDCBs  hot  Msrs 
Question  of  Law,  bat  more  a  question  of  £sot;  4Uid  whan,  this  la  tlis 
case,  it  may  properly  be  left  to  the  jury. 

The  opinion  states  the  facts. 

Knox  and  Kellogg,  for  the  appellant. 
Hitchcock,  for  the  respondent. 

By  Court,  Btla^u),  J.  Fagin,  a  miller  in  the  city  of  St.  Louis, 
shipped  to  Connolj  &  Co.,  who  were  his  factors  at  the  time  in 
New  Orleans,  during  the  fall  of  the  year  1853,  quantities  of  flour 
for  sale.  Among  the  lots  of  flour  thus  sent  were  one  thousand 
one  hundred  and  forty-nine  barrels  of  superfine.  The  flour  was 
to  be  sold  by  defendants  for  the  plaintiff  Fagin,  and  under  his 
directions.  These  one  thousand  one  hundred  and  forty-nine 
barrels  were  in  the  possession  of  the  defendants  as  factors  and 
commission  merchants  of  the  plaintiff  before  the  fifth  of  Decem- 
ber, 1853,  and  so  remained  in  their  possession  until  the  latter 
part  of  January,  1854,  when  the  same  were  sold  by  the  defend* 
ants  for  seven  dollars  per  barrel,  the  then  market  price. 

From  the  evidence  presented  by  the  bill  of  exceptions  it  appears 
that  Fagin,  by  a  dispatch  by  telegraph,  dated  the  fifth  of  Decem- 
ber, 1853,  instructed  the  defendants  to  hold  his  flour  at  seven  dol- 
lars for  superfine,  and  extra  flour  in  proportion ;  that  after  receipt 
of  this  dispatch  the  defendants  wrote  to  Fagin  at  different  dates/ 
advising  the  plaintiff  to  leave  them  to  sell  his  flour  without  any 
limit  as  to  price,  trusting  to  their  discretion.  On  the  thirteenth 
of  December,  1853,  the  plaintiff  wrote  to  defendants  and  removed 
all  limits  as  to  his  flour,  hoping  that  they  would  do  ample  jus- 
tice to  him  in  closing  sales,  and  requesting  them  to  close  the 
plaintiff's  business  as  soon  as  practicable.  The  court,  who  tried 
the  case  without  a  jury,  found  as  a  fact  that  this  letter  revoked 
all  previous  limits  on  the  flour  of  plaintiff  in  the  hands  of  de- 
fendants.    This  letter  was  received  by  defendants.     The  usual 
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course  bj  mail  required  about  eight  days.  On  the  tweniy-first 
of  December,  1853»  Fagin  sent  a  dispatch  by  telegraph  to  de- 
fendants, which  was  received  by  them  the  same  day  or  the  next 
day,  instracting  them  to  hold  his  superfine  flour  and  retail  his 
extra  flour.  The  defendants  did  hold  his  superfine  fiour  until 
the  seyenteenth  day  of  January,  1854,  on  which  day,  and  on  the 
following  days  up  to  the  twentieth  of  the  same  month,  thoy  sold 
the  superfine  flour  of  the  plaintiff  at  seven  dollars  per  barrel — the 
whole  lot  of  one  thousand  one  hundred  and  forty-nine  barrels. 
This  was  done  without  any  order  from  the  plaintiff  after  the  dis- 
patch of  the  twenly-first  of  December.  On  the  thirty-first  of 
January,  1854,  the  plaintiff  sent  a  dispatch  by  telegraph  to  de- 
fendants, directing  them  to  sell  his  flour  after  the  receipt  of  the 
Atlantic's  news.  This  dispatch  was  receiyed  by  defendants  on 
the  first  of  February,  1854;  and  on  the  same  day  the  Atlantic's 
news  was  published  in  New  Orleans.  The  market  price  for 
superfine  flour  in  New  Orleans  on  that  day,  and  a  few  succeed- 
ing days,  was  from  seven  dollars  and  seventy-five  cents  to  seven 
dollars  and  eighty-seven  and  one  half  cents  per  barrel.  The  fiour 
would  have  realized  in  market,  if  it  had  been  retained  under  the 
plaintiff's  dispatch  until  the  first  of  February,  1854,  not  less 
than  seventy-five  cents  per  barrel  net  more  than  the  price  at 
which  it  was  previously  sold. 

Now,  the  question  here  which  was  submitted  to  the  court  below 
for  trial  was,  whether  the  defendants  had  sold  the  plaintiff's 
flour  contrary  to  orders;  and  the  construction  of  the  dispatches 
and  letters  on  this  subject  was  necessary  to  a  proper  solution  of 
this  question.  In  this  case  the  meaning  or  construction  of  the 
dispatches  has  been  found  by  the  court  as  a  fact  in  the  same 
manner  as  the  juiy  would  have  found  facts. 

In  Brown  v.  MbChran,  14  Pet.  493,  Mr.  Justice  Story,  in  de- 
livering the  opinion  of  the  court,  said:  ''  It  is  certainly  true,  as 
a  general  rule,  that  the  interpretation  of  written  instruments 
properly  belongs  to  the  court,  and  not  to  the  jury;  but  there 
certainly  are  cases  in  which,  from  the  different  senses  of  the 
words  used,  or  their  obscure  and  indeterminate  reference  to  un- 
explained circumstances,  the  true  interpretation  of  the  language 
may  be  left  to  the  consideration  of  the  jury  for  the  purpose  of 
carrying  into  effect  the  real  intention  of  the  parties.  This  is 
specially  applicable  to  cases  of  commercial  correspondence, 
where  the  real  objects  and  intentions  and  agreements  of  the 
parties  are  often  to  be  arrived  at  only  by  allusions  to  circum- 
stanoes  which  are  but  improperly  developed.    McGrran,  in  the 
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letter  of  the  twentieth  of  April,  says  '  that  he  wishes  the  defend- 
ants  to  hold  anj  cottons  on  hand  until  thej  hear  from  him 
again.'  Now,  this  language  certainly  ordinarily  imports  only  a 
desire,  and  not  an  order,  and  yet  there  can  be  no  reasonable 
doubt  that,  under  particular  circumstances,  a  wish  expressed 
by  a  consignor  to  a  factor  may  amount  to  a  positive  command. 
So  in  the  reply  of  the  twenty-fourth  of  May  the  defendants 
say:  'Your  wishes  in  respect  to  the  cotton  we  now  hold  on 
your  account  are  noted  accordingly.'  Here  again  the  point  is 
open  whether  the  language  imports  that  the  defendants  con- 
strued the  wishes  of  the  plaintiff  to  be  simply  a  strong  expres- 
sion of  desire  or  opinion,  or  a  positive  order;  and  also  whetfa'^r 
the  words  *  noted  accordingly '  import  that  the  defendants  took 
notice  thereof,  or  took  notice  of  and  assented  to  obey  the 
wishes  or  order  of  the  plaintiff."  In  Lucas y.  Oroning^  7  Taunt. 
164,  the  meaning  of  the  expression,  "  Please  to  give  them  credit 
in  exchange  when  the  bills  were  duly  honored,"  became  impor- 
tant to  be  ascertained.  Gibbs,  0.  J.,  said:  **  This  was  a  ques- 
tion singularly  fit  for  a  jury,  and  one  on  which  they  were  likely 
to  arrive  at  a  sounder  conclusion  than  the  court,  because  their 
knowledge  of  it  arises  from  their  daily  experience.  But  the 
question  whether  the  phrase  '  when  duly  honored '  means  when 
they  were  accepted,  or  when  they  were  paid,  was  a  question  not 
so  much  for  the  consideration  of  a  court  as  of  a  jury."  Park, 
J.,  said:  ''The  solicitor-general  argues  that  the  phrase  'duly 
honored '  means  accepted.  Whether  it  does  so  or  not  has  been 
left  to  the  juiy,  and  they  have  found  that  it  meant  payment, 
which  is  the  opinion  I  should  myself  have  formed."  In  jRee$ 
V.  Warwick,  2  Bam.  &  Aid.  113,  the  meaning  of  the  words 
"  your  bill  of  one  hundred  pounds,  in  favor  of  W.  Johnson  & 
Co.,  shall  have  attention,"  was  left  to  a  jury  to  be  ascertained; 
and  they  by  no  means  thought  that  the  words  "  shall  have  at- 
tention "  were  clearly  and  unequivocally  an  acceptance  of  the 
bill.  What  is  the  true  interpretation  of  mercantile  phrases  in 
such  instructions  or  orders  is  not  always  a  question  of  law,  but 
may  in  many  cases  be  properly  left  to  a  jury  to  decide,  where 
the  phrases  admit  of  different  meanings:  Story  on  Agency, 
sec.  75. 

Under  the  principles  contained  in  the  above  cases,  and  ao- 
cording  to  the  authority  above  cited,  the  meaning  of  the  dis- 
patches and  iAstructions  given  by  plaintiff  to  defendants  was  not 
so  much  for  the  consideration  of  the  court  as  a  matter  of  law 
as  for  the  consideration  of  a  juiy.    Here  the  court,  sitting  as  a 
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JQzy,  found  the  meaning  of  these  dispatches,  and  aocording  to 
Buch  meaning,  the  defendants  sold  the  flour  contrary  to  orders, 
and  are  liable  to  plaintiff  for  the  injury  arising  from  such  breach 
of  orders.  If  the  meaning  of  the  dispatches  was  in  so  much 
doubt,  or  if  this  court  might  haye  found  differently  even  from 
the  court  below,  still  that  will  not  warrant  our  interference  with 
the  finding  where  it  might  haye  been,  from  the  eyidence,  either 
way.  The  construction  of  the  dispatches  not  being  a  mere  ques- 
tion of  law,  but  more  a  question  of  fact,  we  cannot,  as  a  matter 
of  law,  say  the  court  below  erred. 

From  a  careful  examination  of  the  evidence  preserved  in  the 
record,  I  am  satisfied  with  the  finding  of  the  court  below,  and 
entertain  not  the  slightest  doubt  that  the  sale  of  the  one 
thousand  one  hundred  and  forty-nine  barrels  of  superfine  flour 
was  made  against  express  directions.  The  whole  correspond- 
ence between  these  parties  warrants  that  conclusion.  Here, 
the  superfine  Hour  was  under  a  limit — ^seven  dollars.  The  de- 
fendants wrote  to  plaintiff,  advising  him  to  remove  all  limit  and 
leave  the  flour  in  their  hands  free  to  be  sold  at  their  discre- 
tion. He  answers  this  letter,  removing  all  limits.  This  answer 
reaches  the  defendants,  but  not  before  the  telegraphic  dispatch 
ordering  them  to  **  hold  superfine  and  retail  extra."  The  tele- 
graphic dispatch  is  dated  the  twenty-first,  the  letter  removing 
limits  is  dated  the  thirteenth,  of  December.  Now,  no  matter 
what  the  defendants  might  have  supposed  to  be  the  meaning  of 
the  dispatch,  the  moment  they  got  the  letter  they  would  then  see 
that  Fagin  sent  the  dispatch  to  do  away  with  what  he  might  sup- 
pose would  be  the  effect  of  his  letter  on  the  superfine  flour.  He 
had  removed  all  limits.  He  then  withdrew  from  market  his  su- 
perfine flour  by  his  dispatch,  waiting  for  a  better  market  ahead. 
The  defendants  had  no  right  to  suppose  the  dispatch  was  the 
answer  of  Fagin  to  their  letter,  asking  to  withdraw  all  limit  on 
the  price  of  the  flour,  after  he  received  his  letter  expressly  pur- 
porting to  answer  it.  They  should  have  examined  the  dates  of  the 
letter  and  the  dispatch,  and  then  I  think  that  there  could  have 
been  no  mistake  about  the  intentions  of  Fagin.  After  Fagin's 
dispatch  ordering  defendants  to  "hold  superfine  and  retail 
extra,"  if  the  market  had  risen  to  ten  dollars  per  barrel,  they 
had  no  right  to  sell  the  superfine  without  further  orders  from 
Fagin.  The  withholding  the  superfine  was  not  until  at  a  cer- 
tain price  in  market,  but  must  mean  until  further  orders. 

The  judgment  will  be  affirmed,  the  other  judges  concurring. 


454  Faqik  V,  CoNNOLT.  [Missoori, 

Ck)vnBUGTiov  OF  Wbttino,  whkv  QnnsioH  fob  Ooubt  and  whxh 
FOB  JuBT. — ^It  it  a  firmly  establiahed  and  nniyeruUy  recognuBed  rnle  of  law 
that  the  oomtrnction  of  a  written  instrument  is  a  qnestion  of  law  for  the 
court.  It  ia  the  duty  of  the  oonrti  in  all  cases  where  the  question  is  simply 
the  determination  of  the  meaning  and  efiiect  of  a  written  document,  to  declare 
its  legal  interpretation,  and  it  is  error  to  leave  its  construction  to  the  jury: 
Levy  V.  Oadfby,  3  Granch,  180;  Kidd  v.  Crtmtoell^  17  Ala.  648;  Moore  t. 
Leiteur,  18  Id.  606;  Price  v.  Matange,  31  Id.  701;  lUinoit  Cent,  J?.  If.  Co.  y. 
Outsell,  17  nL  380;  LeviiUm  v.  Junction  R.  R.  Co.,  7  Ind.  597;  Rofirabaeher 
V.  Ware,  37  Iowa,  85;  Andrew  v.  Telford,  Id.  314;  Snyder  v.  Kurtz,  61  Id. 
593;  Fowle  v.  Bigelow,  10  Mass.  379;  Lapeer  Ins.  Co.  v.  Doyle,  30  Mich.  159; 
McKenzie  v.  Sykee,  47  Id.  294;  Drew  v.  ToioU,  30  N.  H.  531;  S.  C,  64  Am. 
Deo.  309;  WeUh  r.  Duaar,  3  Binn.  329;  Die/enback  v.  Stark,  66  Wis.  462; 
8.  C,  43  Am.  Bep.  719;  Neilion  v.  Harford,  8  Mee.  A  W.  823.  This  rule  is 
applied  to  written  instruments  of  every  description. 

1.  Conira4M. — ^It  is  a  general  rule  that  all  written  contracts  must  be  con- 
strued by  the  court.  ''  It  is  a  wise  and  well-established  rule  of  Uw  that  the 
true  construction  of  written  contracts  is  to  be  declared  by  the  court,  and  not 
submitted  to  the  finding  of  a  jury:"  Per  Dorsey,  J.,  delivering  the  opinion 
of  the  court,  in  Emtry  v.  Owings,  6  Gill,  199;  WiUiama  v.  Waters,  36  Ga.  4&I; 
Streeter  v.  Streeier,  43  111.  155;  Lowry  v.  Mtgee,  52  Ind.  107;  Thomas  v. 
Thornae,  15  B.  Mon.  178;  Nash  v.  Driaco,  51  Me.  417;  Codieco  Bank  v. 
Berry,  62  Id.  293;  Lapeer  Ins.  Co.  v.  Doyle,  30  Mich.  159;  Wagner  v.  Egles- 
ton,  49  Id.  218;  PeHh  Amboy  M.  Co.  r.  Condit,  21  N.  J.  L.  659;  Rogers  v. 
Colt,  Id.  704;  Oladus  v.  Black,  67  N.  Y.  563;  Proton  v.  ^o^toa,  9  Ired.  L. 
319;  Roth  v.  Miller,  15  Serg.  &  R.  100;  Wasan  v.  Rowe,  16  Vt.  525.  The 
question  whether  a  sum  stipulated  for  in  a  written  contract  to  be  paid  in  case 
ot  a  breach  of  the  contract  is  a  penalty  or  liquidated  damages  is  a  question 
for  the  court:  March  v.  Allabough,  103  Pa.  St.  335.  And  so  also  is  the  ques- 
tion whether  or  not  statements  contained  in  a  written  pamphlet  oonstitnte  a 
warranty:  Claghom  v.  Lingo,  62  Ala.  230.  The  rule  under  consideration 
extends  to  the  correct  reading  of  the  words  of  the  contract  as  well  as  to  their 
meaning.  Thus,  it  was  decided  in  Lapeer  Ins.  Co.  v.  Doyle,  30  Mich.  159, 
that  the  question  whether  the  letters  "oiz"in  a  policy  of  insurance  were 
meant  for  "six,"  which  would  make  sense,  or  for  '*oix,"  which  would  not 
make  sense,  was  one  of  law  for  the  court.  And  even  where  a  written  con- 
tract has  been  lost,  and  parol  evidence  of  its  contents  has  been  received,  its 
construction  is  still  for  the  court,  and  not  for  the  jury:  Berwieh  v.  Herbal,  4 
C.  B.,  N.  S.,  450. 

2.  Deeds. — It  is  also  the  province  of  the  oourt  to  construe  deeds,  and  to 
Judge  of  their  legal  efiect:  McCtUehen  v.  McCutehen,  9  Port.  650;  Seaward  r, 
Malotte,  15  GaL  304;  Stark  v.  Barrett,  Id.  361;  Moatag  v.  Linn,  23  IlL  651; 
Miller  v.  Shaehl^ord,  4  Dana,  264;  Venable  v.  McDonald,  Id.  366;  Bonney  v. 
MorriU,  52  Me.  252;  American  Bank  v.  Inloes,  7  Md.  385;  Whit^ord  v.  Mtm- 
roe,  17  Id.  135;  Warner  v.  MilUnherger's  Leuee,  21  Id.  264;  WhiMsey  v. 
Kellogg,  28  Mo.  404;  Dean  v.  ErsHnt,  18  N.  H.  81;  SmiO^  v.  Clayton,  29  K. 
J.  L.  357;  St.  John  v.  Bumpstead,  17  Barb.  100;  Cox  v.  Freedky,  33  Pa.  St. 
124;  Mwory  v.  Stogner,  3  S.  G.  251;  Hodges  v.  Strong,  10  Vt  247;  Stephens 
V.  HoUister,  18  Id.  294;  Morse  v.  Weyynmah,  28  Id.  825.  But  although  the 
oonstraction  of  a  deed  or  of  a  written  contract  belongs  to  the  oourt,  and 
ought  not  to  be  submitted  to  the  juxy,  yet  if  it  is  so  submitted,  and  the  jury 
ooDstrue  it  aright,  the  subnussion  will  not  constitute  a  good  grovmd  for  as- 
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oeption:  Woodman  t.  OUdey^  89  Me.  45;  YTamcr  ▼.  MiUenherger^  21  Md. 
264;  8mUh  y.  Jbiittiwr,  12  Qny,  251;  Mont  t.  WeynunOh^  28  Vt  825. 

3.  Promiuory  Notes. — It  is  for  the  oourt  to  determine  the  legal  effect  of  a 
promiaeoiy  note,  and  it  ia  error  to  leave  ita  conatmctioii  to  the  jury:  Terry  y, 
Shivdpf  64  Ind.  106.  And  whether  an  alteration  made  in  a  note  ia  material 
or  not  ta  alao  a  question  of  law  for  the  oonrt:  Beffcut  Bank  t.  Harriman,  68 
lie.  522.  So  also  aa  to  an  alterittian  in  a  contract:  Oliver  t.  Hawley,  5  Neb. 
439.  But  in  Hueeke  t.  Brougeard,  55  Tex.  201,  it  waa  held  that  where  the 
tme  meaning  of  an  indorsement  sa  donbtfnl,  the  qnestion  may  be  properly 
anbmittod  to  the  jury. 

4.  WiU§, — ^The  construction  of  wills  is  for  the  court,  and  not  for  the  jury: 
WilUon  V.  Whkfidd,  38  Ga.  269;  Warner  t.  MiUenberger's  Leaaee,  21  Md.  264; 
Sartor  v.  Sartor,  39  Miss.  760;  Magee  v.  McNeil,  41  Id.  17;  Bvrke  t.  Lee, 
76  Va.  386.  And  it  is  for  the  court  to  determine  whether  or  not  a  will  has 
been  executed  with  the  proper  formalities:  Riley  v.  BUey,  36  Ala.  496;  Boe 
V.  Taylor,  45  111.  485.  So,  too^  the  question  whether  a  paper  is  testementary 
in  its  naturo  or  not  is  to  be  determined  by  the  court,  and  not  by  the  jury: 
Watford  v.  Forester,  66  Ga.  738. 

5.  Statutes,  CUy  Ordinances,  By-laws,  etc. — ^The  construction  of  a  statute, 
city  ordinance,  or  by«law  is  a  question  of  law  to  be  determined  by  the  court, 
and  an  instruction  which  leaves  such  construction  to  the  jury  is  erroneous: 
Barnes  v.  Mayor  of  Mobile,  19  Ala.  707;  Fairbanks  v.  Woodhouse,  6  Cal.  433; 
Denver  &  Bio  Orande  B'y  Co.  v.  Olsen,  4  CoL  239;  Peoria  v.  Calhoun,  29  IlL 
317;  Pennsylvania  Co.  v.  Frana,  13  111.  App.  91;  Maltns  v.  Shields,  2  Mete. 
(Ey.)  553.  And  the  question  whether  or  not  a  city  in  bound  by  ite  charter  to 
keep  ite  sidewalks  in  repair  is  one  of  law  for  the  court  to  determine:  Bonine 
V.  CUy  of  Bichmond,  75  Mo.  437. 

6.  Foreign  Law. — ^The  construction  of  a  foreign  law,  and  the  interpretetion 
of  ite  meaning  and  effect,  are  for  the  court:  Cofisegva  v.  WilUngs,  1  Pet.  0.  C. 
225;  CeeU  Bank  v.  Barry,  20  Md.  287;  KUne  v.  Baker,  99  Mass.  253;  Char^ 
hue  V.  ChouUau,  33  Ma  194;  StaU  v.  Jackson,  2  Dev.  L.  563. 

7.  TreaUes.—Tho  construction  of  treaties  belongs  to  the  court,  and  not  to 
the  Jury:  Harris  v.  Doe,  4  Blackf .  369. 

8.  Records. — The  construction  of  records  is  also  a  matter  of  law  to  be  de> 
termined  by  the  court:  Hempstead  v.  CUy  of  Des  Moines,  52  Iowa,  303;  Ad* 
wms  V.  Beta,  1  Watts,  425;  S.  C,  26  Am.  Dec.  79. 

9.  AchnowledgmenJt  qf  Debt. — ^The  question  whether  or  not  a  written  ac- 
knowledgment of  a  debt  is  sufficient  to  remove  the  bar  of  the  stetute  of 
fimitetions  U  one  of  law  for  the  court:  Warliek  v.  Peterson,  58  Mo.  408.  In 
the  case  of  Lloyd  v.  Mound,  2  T.  R.  760,  it  was  held  that  the  queation 
whether  the  letter  of  the  defendant,  who  pleaded  the  stetute  of  limitetions, 
was  an  acknowledgment  of  the  debt  or  not,  should  have  been  left  to  the  jury. 
But  in  the  case  of  MorreU  v.  Frith,  3  Mee.  &  W.  402,  Parke,  B.,  said  that 
the  case  of  lAoyd  v.  Mound,  supra,  was  not  law.  But  whether  or  not  letters 
containing  a  promise  to  teke  the  case  out  of  the  stetute  refer  to  the  original 
debt  is  a  question  of  fact  for  the  jury,  and  not  of  law  for  the  court:  Dickin- 
ton  V.  Lott,  29  Tex.  172. 

10.  Receipts. — ^The  construction  of  a  written  receipt  is  a  matter  of  law  for 
the  courts  and  not  of  fact  for  the  jury:  Union  Bank  v.  Heyman,  15  S.  C.  296. 
And  whether  a  writing  in  evidence  is  a  discharge  of.  a  judgment  or  not  is  a 
question  of  law  for  the  court:  Agate  v.  Sands,  8  Daly,  66. 

11.  Town  Plal.^-The  construction  of  a  town  plat  is  also  a  question  of  law 
for  the  court:  Hanson  v.  Eastman^  21  Minn.  509. 
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12.  Z>0cr0e0.— The  oonstnictioii  of  the  meaning  and  effect  of  a  decne  ia  a 
queation  of  law  for  the  conrt:  Shook  v.  Blount,  67  Ala.  301. 

Limitations  ov  Bulb. — ^Where  a  written  inBtmment  oontaina  technical 
tenuB  or  words  pecnliar  to  a  particular  trade  or  boeineBs,  or  where  extrinaio 
evidence  is  admitted  to  remove  a  latent  ambiguity,  or  to  explain  the  drcum- 
atanccB  connected  with  the  Bubject-matter  or  Bnrrounding  the  parties  to  the 
inBtmment,  the  interpretation  of  the  language  of  the  inBtmment  may  aome- 
timea  be  left  to  the  consideration  of  the  jury  for  the  purpose  of  effocting  the 
true  intention  of  the  partiea. 

1.  Oomfoerdal  Corretpondenee, — ^This  principle  is  most  frequently  applied 
in  the  case  of  mercantile  contracts  and  transactions,  and  particularly  to  in- 
struotions  or  orders  contained  in  correspondence  between  merchants.  "What 
is  the  true  interpretation  of  mercantile  phrases  in  such  instructions  or  orders 
is  not  always  a  question  of  law,  but  may,  in  many  cases,  be  properly  left  to  a 
jury  to  decide,  where  the  phrases  admit  of  different  meanings:'*  Story  on 
Agency,  sec.  75.  In  the  case  of  Luea&  v.  Oroning,  7  Taunt.  164,  it  was  left 
to  the  jury  to  determine  whether  the  words  '*duly  honored,"  contained  in  a 
letter  referring  to  a  bill  of  exchange,  meant  "duly  accepted"  or  "duly  paid." 
And  Oibbs,  C  J.,  in  that  case,  said:  "This  was  a  question  singularly  fit  for 
a  jury,  and  one  on  which  they  were  likely  to  arrive  at  a  sounder  conclusion 
than  the  court,  because  their  knowledge  of  it  arises  from  their  daily  experi- 
ence  The  question  whether  the  phrase  '  when  duly  honored '  means 

when  they  were  accepted,  or  when  they  were  paid,  was  a  question  not  so 
much  for  the  consideration  of  the  conrt  as  of  a  jury.''  In  Bees  v.  Warwick,  2 
Bam.  &  Aid.  )  13,  it  was  decided  that  it  waa  properly  left  to  the  jury  to  de- 
termine whether  or  not  tfa^  words  "  the  bill  shall  have  attention,"  contained 
in  a  letter  of  the  drawee,  meant  an  acceptance.  And  in  SmitJi  v.  Thom^peon^ 
8  C.  B.  44,  it  was  held  that  the  meaning  of  the  term  "  business  purposes " 
was  properly  left  to  the  determination  of  the  jury.  Mr.  Justice  Story,  in 
discussing  this  subject,  in  delivering  the  opinion  of  the  court  in  Brown  v.  Me- 
Chran,  14  Pet.  493,  said:  "One  objection  taken  to  this  instroction  is  that  it 
leaves  to  the  jury  the  constraction  of  the  language  of  the  letters  of  the 
twentieth  of  April  and  the  twenty-fourth  of  May.  It  is  certainly  true,  as  a 
general  rule,  that  the  interpretation  of  written  instruments  properly  belongs 
to  the  court,  and  not  to  the  jury.  But  there  certainly  are  cases  in  which, 
from  the  different  senses  of  the  words  used,  or  their  obscure  and  indetermi- 
nate reference  to  unexplained  circumstances,  the  true  interpretation  of  the 
language  may  be  left  to  the  consideration  of  the  jury  for  the  purpose  of  carry 
ing  into  effect  the  real  intention  of  the  parties.  This  is  especially  applicable 
to  cases  of  commercial  correspondence,  where  the  real  objects  and  intentions 
and  agreements  of  the  partiea  are  often  to  be  arrived  at  only  by  allusions  to 
circumstances  which  are  but  imperfectly  developed.  The  present  case  suffi- 
ciently illustrates  the  distinction.  McGran,  in  the  letter  of  the  twentieth  of 
April,  says  that  he  wishes  the  defendants  to  hold  any  cottons  on  hand  until 
they  hear  from  him  again.  Now,  this  language  certainly  ordinarily  imports 
only  a  desire,  and  not  an  order;  and  yet  there  can  be  no  reasonable  doubt 
that  under  particular  circumstances  a  wish  expressed  by  a  consignor  to  a 
factor  may  amount  to  a  positive  command.  So  in  the  reply  of  the  twenty- 
fourth  of  May  the  defendants  say:  *  Your  wishes  in  respect  to  the  cotton  we 
now  hold  on  your  account  are  noted  accordingly.'  Here  again  the  point  is 
•pen  whether  the  language  imports  that  the  defendants  constraed  the  wishes 
ef  the  plaintiff  to  be  simply  a  strong  expression  of  desire  or  opinion,  or  a  posi- 
tive order;  and  also  whether  the  words  '  noted  accordingly '  import  that  the 
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defendants  took  notice  thereof,  or  took  notice  of  and  aaaented  t(H>bey  the  wiahea 
or  order  of  the  plaintiff.  The  language  is  snaoeptible  of  either  interpretation, 
According  to  oircnmstances.  If  the  case  had  been  one  of  simple  consignment, 
withoat  any  interest  in  the  consignee,  or  any  advance  or  liability  incurred  on 
aocoont  thereof,  the  wishes  might  fairly  be  presumed  to  be  orders;  and  the 
noting  the  wishes  accordingly  an  assent  to  follow  them.  But  very  different 
considerations  might  apply  where  the  consignment  should  be,  as  the  present 
is,  one  clothed  with  a  speoial  interest  and  a  special  property,  founded  upon 
advances  and  liabilities.  We  think,  therefore,  that  this  objection  is  not, 
under  the  circumstances  of  the  case,  maintainable.  It  would  be  quite  another 
question  whether  the  court  might  not,  in  its  discretion,  have  assumed  upon 
itself  the  right  and  duty  of  construing  these  letters." 

In  the  case  of  Stent  v.  Lothrop,  109  Mass.  63,  the  owner  of  bonds  ordered 
his  agent  to  sell  them,  but  the  agent  did  not  do  so.  Two  or  three  months 
after,  the  owner  telegraphed,  "  Have  you  sold  ?  Will  they  go  lower  ?  *'  and 
the  question  whether  this  dispatch  referred  to  the  bonds,  and  whether  or  not 
it  was  a  waiver  of  the  order  to  seU,  was  for  the  jury.  It  must  be  admitted 
that  there  exists  some  difference  of  judicial  opinion  upon  the  question  how 
far  the  construction  of  commercial  letters  is  a  question  for  the  jury.  In  the 
case  of  Macbeath  v.  HcUdimand,  1  T.  R.  181,  Willes,  J.,  said:  «*  The  construe- 
tion  of  deeds  is  a  matter  of  law,  but  that  of  letters  is  proper  for  the  consid- 
eration of  the  jury."  But  in  the  same  case,  Buller,  J.,  said:  "I  do  not  agree 
with  my  brother  Willes  as  to  the  construction  of  letters.  If  they  be  written 
In  so  dubious  a  manner  as  -to  be  capable  of  different  constructions,  and  can 
be  explained  by  other  transactions,  the  whole  must  be  left  to  the  jury  to  de- 
cide upon,  for  they  are  to  judge  of  the  truth  or  falsehood  of  such  collateral 
faots  which  may  vary  the  sense  of  the  letters  themselves;  but  if  they  be  not 
explained  by  any  other  circumstances,  then,  like  deeds  or  other  written  agree- 
ments, the  construction  of  them  is  a  mere  matter  of  law.**  And  Lord  Mans- 
field, in  his  opinion  in  the  same  case,  said:  "Then  it  was'  objected  that 
whether  the  defendant  had  made  himself  liable  or  not  was  a  question  which 
ooght  to  have  been  left  to  the  jury  to  decide.  But  there  was  no  evidence 
which  vras  proper  for  their  consideration;  for  the  evidence  consiBting  alto- 
gether of  written  documents  and  letters  which  were  not  denied,  the  import 
of  them  was  matter  of  low,  and  not  of  fact.*'  The  doctrine  laid  down  by  the 
two  last-named  judges  is  undoubtedly  correct.  No  valid  reason  can  be  found 
for  making  a  distinction  in  this  respect  between  a  contract  contained  in  let- 
ters and  one  contained  in  a  single  instrument.  And  the  authorities  are  de- 
cidedly in  favor  of  applying  the  rule  that  written  instruments  are  to  be  con- 
strued by  the  court,  in  its  full  force,  to  all  contracts  clearly  made  out  from 
the  correspondence  of  the  parties  thereto:  Ooddard  v.  Foster,  17  Wall.  123; 
Luckfiart  v.  Ogden,  30  Cal.  547;  Auffmvrdi  v.  Steveru,  46  Conn.  411;  Lea  v. 
Jlenry,  52  Iowa,  662;  Van  Valkenburg  v.  Rogers,  18  Mich.  180;  RiisstU  v, 
Arthur^  17  S.  O.  477;  Ranney  v.  Higby,  5  Wis.  62;  United  Statea  v.  Shaw,  1 
Cliff.  317;  Begg  v.  Forbes,  30  Eng.  L.  &  Eq.  508. 

2.  Technical  Terms  and  Words  Peculiar  to  Particular  Trade  or  Business.  — 
When  written  instruments  contain  technical  terms,  or  words  used  in  a  sense 
peculiar  to  some  particular  art,  trade,  or  business,  it  is  proper  to  leave  it  to 
the  jury  to  ascertain  and  determine  the  sense  in  which  such  terms  are  em- 
ployed: Simpson  v.  Margitson,  11  Ad.  &  £1,  N.  S.,  23;  S.  C,  63  Eng.  Com. 
L.  23;  MorreU  v.  Friih,  3  Mee.  &  W.  402;  Hutchinson  v.  Bowker,  8  C.  B.  535; 
Bowes  T.  Shand,  L.  B.  2  App.  Cas.  530;  Alexander  v.  Vanderzee,  L.  B.  7  C 
P.  530;  Ooddard  y.  jPoster,  17  Wall.  123;  McAvoy  v.  L<mg,  13  DL  147;  WU* 
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liama  v.  Woods^  16  Md.  220;  Prather  y.  Roas,  17  Ind.  495;  Eaton  v.  Smith, 
20  Pick.  156;  Smith  ▼.  Faulkner,  12  Gray,  251;  Silverthome  y.  FowU,  4  Jodm 
L.  362;  SeUara  y.  Joknacm,  65  N.  0.  104.  Lord  Abinger,  C.  B.,  in  the  ease 
of  MorreU  y.  FrUh,  8  Mee.  &  W.  404,  said:  "One  case  in  which  the  effect  of 
a  written  document  must  be  left  to  a  jnxy  ia,  where  it  requires  parol  eYidenoe 
to  explain  it,  as  in  the  ordinary  case  of  mercantile  contracts  in  which  pecnUar 
terms  and  abbrsYiations  are  employed.  So,  alao,  where  a  series  of  letters 
form  a  part  of  the  eYidenoe  in  the  cause,  they  must  be  left,  with  the  rest  ol 
it,  to  the  jury."  And  Shaw,  C.  J.,  in  deliYering  the  opinion  of  the  court  in 
EcUon  Y.  8mlt\  20  Pick.  166,  said:  *'  When  a  new  and  unusual  word  is  used 
In  a  contract,  or  when  a  word  is  used  in  a  technical  or  peculiar  sense,  as  ap- 
plicable to  any  trade  or  branch  of  business  or  to  any  particular  class  of  peo- 
ple, it  is  proper  to  reoeiYe  CYidence  of  usage  to  explain  and  illustrate  it,  and 
that  eYidence  is  to  be  considered  by  the  jury;  and  the  province  of  the  court 
will  then  be  to  instruct  the  jury  what  will  be  the  legal  effect  of  the  cont|ract 
or  instrument,  as  they  shall  find  the  meaning  of  the  word,  modified  or  ex- 
plained by  the  usage." 

In  Alexander  v.  Vanderzee,  L.  R.  7  0.  P.  530,  the  defendant  contracted 
to  purchase  a  large  quantity  of  Danubian  maize,  to  be  shipped  in  June  ^ 
July,  1869.  In  fulfillment  of  the  contract,  the  seller  offered  two  cargoes  of 
maize,  the  bills  of  lading  for  which  were  dated  respectively  the  fourth  and  sixth 
of  June,  1869.  The  shipment  of  the  cargoes  began  on  the  twelfth  and  six- 
teenth of  May  respectively,  and  was  completed  on  the  fourth  and  sixth  of  June. 
There  was  evidence  that  grain  shipped  in  May  was  more  likely  to  heat  than 
grain  shipped  in  June.  A  majority  of  the  conrt  of  exchequer  chamber  held 
that  ic  was  properly  left  to  the  jury  to  say  whether  the  shipments  were  "  June 
shipments  "  in  the  ordinary  business  sense  of  the  term.  In  the  case  of  JoUj/ 
Y.  T<yiing,  1  Esp.  186,  Lord  Kenyon  left  it  to  the  jury  to  say  whether  by  the 
word  "month  "  in  a  mercantile  contract  was  meant  a  lunar  month  or  a  calen- 
dar month.  Anltl  in  the  case  of  Phcenix  Iron  Co,  v.  Samuel,  13  Week.  Not 
Gas.  50,  it  was  held  not  to  be  error  to  leave  to  the  jury  the  meaning  of  the 
words  *'  early  spring  "  in  London,  contained  in  a  written  contract.  But  when 
the  jury  have  so  found  the  meaning  of  the  terms  or  words  employed  in  such 
contracts,  it  is  still  the  duty  and  province  of  the  court  to  construe  the  contract 
itself  and  to  determine  its  meaning  and  effect:  HtUMnaon  y.  Bowher,  8  0.  B. 
635;  Boioea  v.  Shand,  L.  R.  2  App.  Gas.  262;  WiUiams  y.  Woods,  16  Md. 
220.  SmUh  v.  Faulkner,  12  Gray,  254;  Ourtia  v.  Marti^  14  Mich.  606;  Silver- 
lliome  V.  Fowle,  4  Jones  L.  362.  The  case  of  Hutchineon  y.  Bowker,  attpra, 
was  an  action  of  cuaumpait  for  the  non-deliveiy  of  barley.  It  was  proved  on 
tho  trial  that  the  defendants  wrote  to  the  plain tifla,  offering  them  a  quantity 
ot  *'  good  "  barley  on  certain  terms.  The  plaintiffs  answered,  accepting  the 
offer,  but  stating  that  they  would  expect  "  fine  *'  barley.  The  defendants  re- 
plied that  their  letter  contained  no  such  expression  as  *'  fine  "  barley,  and  de- 
clined to  ship.  The  jury  found  that  there  was  a  distinction  in  the  trade  between 
"  good  '*  and  "  fine  "  barley.  The  court  decided  that  although  it  was  for  the 
jury  to  find  the  meaning  of  these  terms,  yet  when  so  found,  it  was  for  the  court 
to  determine  the  meaning  of  the  contract.  Lord  Abinger,  0.  B.,  in  his  opinion 
in  that  case,  said:  "  It  appears  to  me  that  the  question  as  to  the  interpreta* 
tion  of  this  contract  is  a  question  entirely  for  the  court,  and  not  for  the  jury. 
That  they  should  ever  be  judges  on  such  a  matter  was  founded  on  this,  that 
there  might  be  technical  words  used  in  a  oontraot  which  the  jury  might  un- 
derstand and  the  court  might  not;  but  it  would  be  oontrary  to  all  praotioe  to 
lay,  after  the  terms  are  explained  to  the  satisfaction  of  the  oourt,  that  the  jury 
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ure  to  haye  the  interpretation  of  the  contrBct,  and  not  the  oonrt.  **  And  Parke, 
B.,  in  the  same  case,  aaid:  "The  law  I  take  to  be  this,  that  it  is  the  duty  of 
the  court  toconetrae  all  written  inetrnments;  if  there  are  peculiar  ezpreasions 
need  in  it,  which  have  in  particular  places  or  trades  a  known  meaning  attached 
to  them,  it  is  for  the  jury  to  say  what  the  meaning  of  these  expressions  was, 
but  for  €tt«  court  to  decide  what  the  meaning  of  the  contract  was."  Aud  in 
the  case  of  Bowet  v.  Shandy  L.  R.  2  App.  Gas.  462,  Lord  Chancellor  Cairns, 
discussing  this  subject,  said:  **  The  court  it  is  which,  when  once  it  is  in  pos- 
■csBJon  of  the  circumstances  surrounding  the  contract,  and  of  any  peculiarity 
of  meaning  which  may  be  attached  by  reason  of  the  custom  of  the  trade  to 
any  of  the  words  of  that  contract,  has  to  place  the  construction  upon  the  con- 
tract. "  And  Thomas,  J.,  delivering  the  opinion  of  the  court  iu  Smith  v.  Ihulh' 
ner,  12  Qray,  254,  thus  clearly  and  forcibly  states  the  law  on  this  question: 
**  The  letters  are  offered  as  proof  of  a  contract  between  the  administrator 
and  the  defendants.  If  a  contract  at  all,  they  are  a  contract  in  writing.  As 
such,  the  question  of  their  interpretation—of  their  legal  effect— was  a  question 
of  law  for  the  court.  Nor  is  such  interpretation  the  less  a  question  of  law  be- 
cause  the  construction  may  be  aided  by  the  use  of  extrinsic  evidence,  includ- 
ing what  may  be  called  the  practical  construction  put  upon  the  contract  by 
the  conduct  and  acts  of  the  parties.  The  court,  by  the  aid  of  extrinsic  evi- 
dence, may  put  themselves  in  the  situation  of  the  parties  and  look  at  the  con- 
tract from  their  standpoint.  But  from  whatever  source  light  may  be  thrown 
npon  the  contract,  what  is  its  meaning,  what  promises  it  makes,  what  duties 
or  obligations  it  imposes,  is  a  question  of  law  for  the  court.  It  is,  after  all, 
the  legal  reading  and  interpretation  of  what  is  written." 

The  doctrine  of  these  cases  seems  to  be  sound  in  principle,  and  to  be  based 
upon  conclusive  reasoning.  There  are,  however,  some  cases  which  hold  a 
contrary  doctrine.  It  appears  to  be  the  settled  doctrine  in  Pennsylvania  that 
where  a  written  instrument  requires  the  aid  of  extrinsic  evidence  to  ascertain 
the  subject  of  the  contract,  or  where  the  contract  is  partly  in  writing  and 
partly  in  parol,  or  where  the  contract  cannot  be  understood  without  reference 
to  facts  dehon  the  writing,  the  jury  are  to  inquire  into  the  facts,  and  judge 
of  the  whole  matter,  including  the  meaning  and  effect  of  the  written  instru- 
ment: Harper  v.  Kean,  II  Serg.  A  R.  280;  WcUson  v.  BlaiM,  12  Id.  131;  Oixt 
ion  V.  Tracy,  14  Id.  311;  Edelman  v.  Yfokel,  27  Pa.  St.  26;  Beatty  v.  Lycorn- 
wg  Co.  Ina,  Co,,  52  Id.  456;  Hughes  v.  Westmoreland  Coal  Co.,  104  Id.  207. 
In  the  following  cases,  also,  it  is  said  that  where  the  meaning  of  a  written 
instrument  is  to  be  judged  by  extrinsic  evidence,  the  construction  is  usually 
a  question  of  fact  for  the  jury:  School  District  v.  Lynch,  33  Conn.  330;  Symmes 
▼.  Brown,  13  Ind.  31S;  Ocmaon  v.  Madigcui,  15  Wis.  144;  Bedard  v.  Bonville, 
57  Id.  270.  Other  cases,  however,  hold,  and  as  it  seems  to  us  with  better 
reason,  that  where  the  meaning  of  a  written  contract  can  only  be  determined 
by  reference  to  extrinsic  facts  or  usages,  the  document  and  the  facts  must  be 
submitted  to  the  jury  with  such  instructions  as  the  court  may  think  proper 
under  the  circumstances  of  the  case:  Etting  v.  Bank  of  United  States,  1 1 
Wheat  59;  Oibbs  v.  OiUad  Ece.  Soe.,  35  Conn.  153;  PhUibeH  v.  Burch,  4 
Mo.  App.  470;  lUvt  Natwnal  Bank  ▼.  Dana,  79  N.  Y.  108;  WheeW  v.  Schrce- 
der,  i  B.  L  383;  Taylwr  ▼.  McNuU,  58  Tex.  71. 

Where  a  writing  is  obscure  or  ambiguous  by  reason  of  its  containing  unfamil- 
iar abbreviations,  or  where  it  is  obscurely  written,  or  partially  erased,  so  as 
to  be  uncertain  and  ambiguous,  it  is  proper  to  leave  it  to  the  jury  to  ascer- 
tain its  meaning:  Holland  v.  Long,  57  Ga.  36;  Thursby  v.  Myers,  Id.  155; 
Psdrns  V.  Rmgold,  4^  Mich.  341;  but  where  the  ambiguity  is  in  the  words  of 
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the  writing  themselTeSy  the  court  must  determine  the  meaning  if  it  o«n  b» 
done:  MomU  v.  Friiht  3  Mee.  &  W.  402.  But  all  the  authorities  agre» 
that  where  there  is  no  ambigaity  in  a  written  contract,  its  oonstniction  is  for 
the  court  alone:  Han^y  ▼.  GaldweU,  85  Ark.  156;  Rtmner  v.  Oxleyy  80  Ind. 
580;  Warner  y.  MiUenberger's  Leuee^  21  Md.  261;  QoMon  y.  Madigan,  IS 
Wis.  144;  Bedard  v.  BonvUU,  57  Id.  270. 

In  Action  fob  TiTBBT^,  the  question  whether  or  not  the  publication  com- 
plained of  IB  libelous  is  to  be  determined  by  the  jury:  Beadey  y.  Reid^  6S 
Oa.  380;  Woodling  y.  Knickerbocker,  31  Minn.  268.  It  is  only  when  the  oonri 
can  say  that  the  publication  is  not  reasonably  capable  of  any  defamatory 
meaning,  and  cannot  reasonably  be  understood  in  any  defamatory  sense,  thi^ 
it  can  rule,  as  a  matter  of  law,  that  the  publication  is  not  libelous,  and  with- 
draw the  case  from  the  jury,  or  order  a  Ycrdict  for  the  defendant:  TwonMi^ 
Y.  Monroe,  136  Mass.  369.  In  California  it  is  held  that  it  is  for  the  court  to 
determine  whether  or  not  the  language  will  bear  a  double  meaning,  one  of 
which  is  libelous;  and  when  it  has  determined  that  it  will  bear  such  meanings 
it  is  for  the  jury  to  determine  in  which  sense  it  was  used:  Van  Vttctor  y» 
Walkup,  46  Cal.  124.  In  libel,  the  meaning  of  the  words  used  is  part  of  the 
intention,  and  is  therefore  to  be  found  by  the  jary:  MorreU  y.  Frith,  3  Mee. 
A  W.  402.  In  England  it  is  held  that  the  question  whether  or  not  a  publica- 
tion is  capable  of  a  defamatory  meaning  is  a  question  of  law  for  the  court,  and 
if  it  finds  that  it  is  not,  it  should  withdraw  the  case  from  the  jury:  MtUUgam 
Y.  Cole,  L.  B.  10  Q.  B.  549;  Hunt  y.  Ooodlake,  43  L.  J.,  N.  S.,  C.  P.  54;  Cop- 
Ual  and  Countiea  Bank  y.  Henty,  L.  B.  7  App.  Cas.  741.  But  where  the  pub- 
lication is  reasonably  susceptible  of  a  construction  that  would  make  it  libel- 
ous, its  meaning  ought  to  be  submitted  to  the  jury:  Hari  y.  Wall,  L.  R.,  2  GL 
P.  DIy.,  146.  In  Maryland,  howcYer,  it  is  settled  that,  in  a  civil  action,  tb» 
question  whether  a  publication  is  libelous  or  not  is  a  question  of  law  for  th» 
court:  Negley  y.  Farrow,  60  Md.  158;  S.  C.  45  Am.  Rep.  715. 


Hamilton  v.  Scull's  Adminibtbatob. 

[35  UxiiOUBl,  16S.] 

Pboof  that  Pbomissoby  Note  had  its  OsiaiN  js  Fkauduijcnt  Combdu^ 
TION  between  the  parties  to  it,  for  the  purpose  of  defrauding  the  crsA* 
itors  of  the  plaintiff,  is  a  good  defense  to  an  action  on  such  note. 

DiPosrrioN  Containing  Illegal  Eyidsncb  should  not  bb  Wholly  £<• 
CLTTDBD  if  any  part  of  it  is  proper  cYidence.  The  illegal  portions  should 
be  pointed  out  and  excluded  by  the  court. 

Suit  to  establish  a  claim  against  the  estate  of  the  defendant's 
intestate.  The  evidence  offered  and  excluded,  as  stated  in  th» 
opinion,  tended  to  prove  that  the  consideration  of  the  note  was 
fraudulent  in  this,  that  Hamilton,  the  payee,  had  made  a  fraud- 
ulent sale  of  a  stock  of  goods  to  Joseph  P.  Scull,  to  hinder, 
delay ,  and  defraud  said  Hamilton's  creditors,  and  that  Scull 
had  executed  and  delivered  this  note  to  Hamilton  for  the  pur- 
chase money.     Other  facts  appear  from  the  opinion. 
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thretdhi  and  Btickner,  for  the  appeUanL 
L.  K,  Kinsey,  for  the  respondent. 

By  Court,  Scoir,  J.  This  was 'a  suit  began  in  the  probate 
court  of  St.  Louis  county  for  the  purpose  of  establishing  a  de- 
mand against  decedent's  estate — ^being  a  balance  on  a  note  exe- 
eated  by  the  intestate  to  the  plaintiff.  Garesche,  the  defend- 
ant, offered  eyidence  tending  to  show  that  the  note  had  its  origin 
in  a  fraudulent  combination  between  the  parties  for  the  purpose 
of  defrauding  the  creditors  of  plaintiff.  This  evidence  was  re- 
jected, and  the  defendant  excepted. 

There  is  no  doubt  of  the  correctness  of  the  principle  asserted 
in  the  case  of  Broum's  Adm'r  t.  Mnleyy  18  Mo.  375,  that  one  who 
has  made  a  fraudulent  conveyance  of  his  property  cannot,  by 
alleging  his  own  turpitude,  be  permitted  to  set  aside  his  con- 
Teyance,  and  regain  the  possession  of  properly  which  he  has 
fraudulently  aliened.  To  do  this  would  be  encouraging  fraud, 
for  thereby  a  party  would  be  induced  to  make  fraudulent  aliena- 
tions without  any  concern  for  the  consequences,  confiding  in  the 
privilege  the  law  would  confer  of  setting  them  aside  afterwards, 
if  they  did  not  answer  the  ends  proposed  by  them.  In  such  cases 
the  maxim  applies,  Nemo  allegana  su/im  turpUudirtem  est  audien' 
dus.  Having  fraudulently  passed  away  his  property,  the  act  is 
consummated — the  deed  is  done;  and  the  law  will  not  relieve 
him  from  a  situation  in  which  he  has  been  placed  by  his  own 
fraud.  But  the  case  imder  consideration  is  different  from  that 
etated  above.  Here  the  act  is  not  consummated.  This  is  but  a 
promise,  and  the  law  allows  the  turpitude  of  the  transaction  to 
be  shown  with  the  same  view  as  in  the  preceding  case,  to  take 
away  inducements  to  fraudulent  conduct.  What  would  give 
^[reater  encouragement  to  fraud  than  for  courts  of  justice  to  lend 
their  aid  in  carrying  them  into  execution?  But  though  the  law 
aoffers  the  transaction  to  be  inquired  into  in  the  one  case,  and 
will  not  permit  a  party  to  expose  his  fraud  in  the  other,  yet  this 
apparently  inconsistent  course  arises  from  the  different  stages 
of  the  illegal  acts  at  the  time  the  inquiry  is  proposed,  and  is 
necessary  to  fufill  the  purpose  of  the  law  with  regard  to  fraudu- 
lent contracts,  which  is  to  refuse  all  aid  to  the  parties  thereto  in 
oarrying  them  into  execution;  for  it  will  be  observed  that  in  this 
case,  while  the  law  permits  a  party  to  raise  the  question  of  frauds 
it  is  only  done  that  it  may,  when  the  fact  is  established,  refuse 
its  aid  to  the  party  who  had  been  concerned  in  it,  and  leave  him 
just  where  he  placed  himself  by  his  ill  conduct.     So  in  the  end. 
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through  this  seemingly  inconsistent  oourse,  the  law  produces  the 
same  result  in  each  case,  which  is  a  denial  of  all  assistance  to 
those  who  will  soil  themselyes  with  a  foul  transaction:  Ch. 
Cont.  (580. 

If  the  depositions  contained  any  illegal  evidence,  that  was  no 
reason  for  rejecting  them  altogether.  If  any  portion  of  them 
was  proper  evidence,  they  should  have  been  received,  the  court 
at  the  time  pointing  out  the  portions  excluded.  Judge  Byland 
concurring,  the  judgment  is  reversed  and  the  cause  remanded. 

Lbomabd,  J.,  absent.  .... 

Plea  of  Fraud  in  AcnoN  ov  PBomBaoBT  Kotb:  06e  OMskee  v.  LeaMt 
63  Am.  Dea  110,  dote  117. 

Rights  or  Partus  to  Illsgal  or  Fraudulent  Trans aohons:  Sm 
Ohio  L,  I.  di  T.  Co.  V.  MerehaiM  /.  S  T.  Co.,  53  Am.  Deo.  742,  note  770, 
where  other  cases  are  collected.  Proof  that  a  promissory  note  had  its  origin 
in  a  fraudulent  combination  is  a  good  defense  to  an  action  thereon:  FenUm  ▼. 
Ham,  35  Mo.  411,  citing  the  principal  case.  In  a  suit  for  the  purchase  money 
of  goods,  the  vendee  may  defend  successfully  on  the  ground  that  the  sale  was 
made  to  hinder  and  defrand  creditors:  Chapman  v.  CaUahan^  66  Id.  311,  cit- 
ing the  principal  case. 

Part  or  Deposition  hat  be  Admitted  in  Evidence,  and  the  rest  ex- 
oluded,  when  such  parts  are  wholly  independent  of  each  otfa«rt  MUe»  v.  Aa» 
veiUf  45  Am.  Deo.  621. 


Dbapeb  v.  Shoot. 

[25  MISSOUBI,  197.] 

Sbtibt  on  Land  with  Color  or  Title  mat  be  SuFPORffiD  witb  Lbm 
Weight  or  Evidence  than  a  bare  entry  by  an  intrader  under  no  claim 
of  right. 

NON-PATMENT  Or  NOMINAL  CONSIDERATION  0A2TN0T  BE  ShOWN  tO  defeat  a 

deed. 

What  will  Constitute  Adverse  Possession  or  Land  must  be  determined 
by  the  circumstances  of  each  case.  In  determining  the  question  of  ad* 
verse  possession,  much  depends  upon  the  nature  and  situation  of  the  prop- 
erty, and  the  uses  to  which  it  can  be  applied;  but  the  acts  of  ownership 
must  be  open  and  notorious,  and  of  such  a  character  as  a  person  would 
exercise  over  property  which  he  claimed  in  his  own  right,  and  would  not 
exercise  over  property  which  he  did  not  claim. 

Patmekt  of  Taxes  bt  Claimant  of  Land  is  Fact  to  be  Weighed  by  the 
jury  in  determining  the  question  of  adverse  possession,  although  it  is  not 
in^  itself  evidence  of  an  ouster  of  the  true  owner. 

AenoN  in  nature  of  ejectment  to  recover  possession  of  a  lot  in 
the  city  of  Hannibal.  Both  parties  claimed  title  under  a  patent 
to  Abram  Bird.    In  1818  and  1819  a  company  called  the  **  Han- 
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nibal  Companj''  laid  out  the  town  of  Hannibal.  In  1819  one 
Bates,  acting  for  said  company,  sold  the  lot  in  qnestion  to  Rob- 
ert Masterson,  the  consideration  being  that  the  pnrohaser  should 
build  upon  the  lot  In  the  same  year  four  of  the  six  members 
of  which  said  company  was  composed  executed  a  deed  of  said 
lot  to  Masterson  for  ihe  nominal  consideration  of  one  dollar, 
payable  in  three  equal  installments,  one  in  six  months,  one  in 
twelve  months,  and  the  third  in  fifteen  months  from  the  date  of 
the  deed.  The  title  of  the  Hannibal  Company  to  the  town  site 
proved  defective.  But  after  the  deed  to  Masterson,  one  of  the 
grantors  therein  acquired  a  one-eighth  interest  in  the  land  from 
the  heirs  of  Bird.  Masterson  built  a  house  on  the  lot  in  1819, 
which  he  sold  to  Yanlandingham  in  1822.  The  evidence  tended 
to  show  that  persons  holding  under  Yanlandingham  occupied 
the  house  from  that  time  down  to  1832  or  1833,  when  the  house 
fell  or  was  torn  down.  In  1839  a  new  house  was  built  on  the 
lot  by  tenants  of  Yanlandingham,  and  it  was  admitted  that  de- 
fendants and  Yanlandingham,  under  whom  they  claim,  were  in 
possession  from  1839  down  to  the  institution  of  this  suit.  De- 
fendants also  offered  evidence  to  show  that  Yanlandingham  had 
paid  the  taxes  to  the  state  and  county  on  the  lot  from  1823 
until  the  suit  was  brought.  The  instructions  referred  to  in  the 
opinion  are  as  follows:  ''5.  In  order  to  enable  defendants  to 
succeed  in  their  plea  of  '  possession  for  tweniy  years,'  they  must 
prove  to  the  satisfaction  of  the  jury  that  they  and  those  imder 
whom  they  claim  their  titie  have  had  possession  of  the  lot  in 
controverefy  for  tweniy  years  before  the  institution  of  this  suit; 
and  they  must  also  believe  that  such  possession  was  an  actual, 
continued,  visible,  notorious,  distinct,  and  unbroken  possession 
in  the  said  defendants  and  those  under  whom  they  claim;  and 
unless  the  jury  believe  from  the  evidence  that  such  a  possession 
did  exist  for  twenty  years  before  the  institution  of  this  suit,  they 
must  find,  as  to  this  issue,  for  the  plaintiff,  Draper."  '*  4.  To 
make  good  the  defense  of  the  defendants  under  the  statute  of 
limitations,  the  juxy  must  find  that  the  defendants,  or  those 
under  whom  they  claim,  or  their  tenants,  had  actual,  continu- 
ous, visible,  possession  of  said  lot,  claiming  the  same  adversely 
to  the  plaintiff,  and  those  under  whom  he  claims,  for  twenty 
years  next  before  the  commencement  of  this  suit.  This  posses- 
sion IS  not  constructive;  but  it  must  have  been  by  occupation  or 
cultivation,  or  by  other  acts  of  ownership  which  were  visible, 
notorious,  and  continuous.  If  these  facts  are  found  by  the  jury, 
they  should  find  a  verdict  for  the  defendants;  if  not,  as  to  this 
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defense  fhe  plaintiff  shotild  have  a  verdict.''   The  former  L 

tion  was  given  on  the  plaintiff's  request,  and  the  latter  hj  the 

oourt  on  its  own  motion.     Other  facts  appear  from  the  opinion. 

Lamb  and  Lakenan^  and  Bichmond,  for  the  appellant. 

E.  G.  FraU,  for  the  respondents. 

By  Oourt,  Sooit,  J.  As  the  defendants  claimed  a  portion  of 
the  premises  in  controyersj  by  title,  and  relied  on  the  statute  of 
limitations  as  a  complete  bar  to  the  plaintiff's  action,  and  there 
being  a  verdict  against  the  plaintiff  on  the  whole  case,  it  is  ob- 
vious that  it  turned  on  the  statute  of  limitations,  as  that  was  the 
only  defense  made  to  the  entire  demand.  This  view  of  the  rec- 
ord will  relieve  us  of  the  necessity  of  inquiring  into  the  pro- 
priety of  the  instmctions  relative  to  the  acts  set  up  by  the  de- 
fendants and  alleged  by  them  to  confer  a  title  to  a  portion  of 
the  lot  in  dispute;  for  if  the  statute  of  limitations  is  a  bar  to  the 
entire  demand,  there  can  be  no  need  of  inquiring  whether  the 
defendants  had  any  other  defense  to  a  portion  of  the  lot  claimed 
by  plaintiff.  The  instructions  given  in  relation  to  the  statute 
of  limitations  were  sufficiently  stringent  against  the  defendants, 
as  courts  have  rarely  laid  down  the  law  more  strictly  against 
those  relying  on  the  bar  of  the  statute  of  limitations  than  was 
done  by  the  court  below.  There  has  been  one  mistrial;  and  two 
verdicts  have  passed  against  the  plaintiff  on  this  issue,  and 
it  would  seem  needless  to  submit  the  matter  a  fourth  time  to  the 
jury. 

There  was  evidence  on  which  the  verdict  of  the  jury  could  bo 
vindicated.  Although  our  courts  hold  that  an  entiy  without 
color  of  title  will  enable  the  party  in  possession  making  it  to  de- 
fend himself  under  the  statute  of  limitations,  yet  an  entry  with 
a  color  of  title  may  be  supported  by  a  less  weight  of  evidence 
than  a  bare  entiy  by  an  intruder  under  no  claim  of  right.  The 
person  under  whom  the  defendants  claim  actually  performed 
the  condition  on  which  the  lot  was  to  become  lus  property. 
The  non-payment  of  the  nominal  consideration  cannot  be 
shown  to  defeat  a  deed:  Meriam  v.  Harsen,  2  Barb.  Oh.  267. 
The  circumstance  that  the  deed  was  executed  only  by  some  of 
the  proprietors  is  one  of  no  weight,  as  the  evidence  abundantly 
showed  that  as  against  them  all  the  original  purchasers  would 
have  been  entitled  to  a  conveyance  for  the  lot.  After  Madtarson 
had  acquired  a  right  to  a  title  from  those  under  whom  he  entered, 
their  title  failed,  and  a  portion  of  them  subsequently  acquired  a 
valid  title  to  a  tract  on  which  the  town  was  laid  out,  and  he  co»- 


Mardu  1857.]  Dbapeu  v.  Shoot.  466 

tinned  in  possession  in  the  manner  stated  by  the  witnesses,  and 
neTer  was  disturbed  by  any  one  until  Draper  instituted  this  suit 
setting  up  title  under  a  quitclaim  deed.  And  it  is  worthy  of 
observation  that  it  does  not  appear  that  Glasscock,  under  whom 
Draper  claimed,  and  who  acquired  title  long  subsequently  to  the 
entry  of  Masterson,  ever  had  a  conveyance  for  the  specific  lot  in 
controversy,  but  claimed  by  a  general  description  conveying  a 
large  tract  alleged  to  include  the  premises  in  dispute.  The  town 
existed  only  on  paper;  to  invite  settlers,  lots  were  granted  on 
condition  that  they  should  be  improved.  The  first  title  having 
failed,  and  some  of  the  first  proprietors  subsequently  becoming 
ovmers  of  a  valid  title,  they  may  have  been  unwilling  that  the 
first  bona  fide  settlers  should  be  disturbed,  or  their  sense  of  jus- 
tice may  haye  recognized  the  claim  of  Masterson. 

As  the  statute  proceeds  upon  the  ground  of  the  acquiescence 
of  the  owner  of  the  land,  visible  and  notorious  acts  of  owner- 
ship must  be  exercised  by  the  claimant,  as  otherwise  there  can 
be  no  ground  for  such  a  supposition,  when  the  acts  are  clan- 
destine or  of  such  a  character  as  can  impress  no  person  with  the 
belief  that  they  proceed  from  a  claim  of  ownership.  It  is  no 
easy  matter  to  say  what  is  an  adverse  possession.  It  is  a  ques- 
tion compounded  of  law  and  fact,  and  evexy  case  in  which  it  is 
iuTolved  must  be  determined  by  its  own  circumstances.  What 
is  adyerse  possession  is  one  thing  in  a  populous  country,  another 
thing  in  a  sparsely  settled  one,  and  still  a  different  thing  in  a 
tovni  or  village.  The  law,  as  stated  by  the  supreme  court  of 
the  United  States  in  the  case  of  Etoing  v.  Burnet,  11  Pet.  63, 
and  other  cases,  seems  very  appropriate  to  the  circumstances  of 
this  case,  that  to  constitute  an  adverse  possession  there  need 
not  be  a  fence,  building,  or  other  improvement  made;  and  that 
it  suffices  for  this  purpose  th&t  visible  and  notorious  acts  of 
ownership  are  exercised  over  the  premises  in  controversy  for  the 
time  limited  by  the  statute;  that  much  depends  upon  the  nature 
and  situation  of  the  property,  the  uses  to  which  it  can  be  ap- 
plied, or  to  which  the  owner  or  claimant  may  choose  to  apply 
it;  that  it  is  difficult  to  lay  down  any  precise  rule  in  all  cases, 
but  that  it  may  be  safely  said  that  where  acts  of  ownership 
have  been  done  upon  land  which,  from  their  nature,  indicate  a 
notorious  claim  of  property  in  it,  and  are  continued  sufficiently 
long,  with  the  knowledge  of  an  adverse  claimant,  without  in- 
terruption or  an  adverse  entry  by  him,  such  acts  are  evidence  of 
an  ouster  of  a  former  owner,  and  an  actual  adverse  possession 
against  him,  provided  the  jury  shall  think  that  the  property 
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was  not  Bnsceptible  of  a  more  strict  or  definite  possession  than 
had  been  so  taken  and  held;  that  neither  actoal  occapation,  cul- 
tiyation,  nor  residence  are  necessaiy  where  the  property  is  so 
situated  as  not  to  admit  of  any  permanent,  useful  improTement, 
and  the  continued  claim  of  the  party,  has  been  eyidenoed  by  pub- 
lic acts  of  ownership,  such  as  he  would  exercise  over  property 
which  he  claimed  in  his  own  right,  and  would  not  exercise  over 
property  which  he  did  not  claim. 

We  do  not  maintain  that  the  payment  of  taxes  is  eyidence  of 
an  ouster  of  the  true  owner;  but  in  a  question  of  adverse  pos- 
session, which  depends  on  so  many  circumstances,  such  pay- 
ment is  a  fact  to  be  weighed  by  a  jury  in  considering  it.  It 
would  be  an  argument  against  one  claiming  to  hold  land  that 
he  should  for  twenty  years  fail  to  pay  the  annual  assessments 
upon  it.  If  unexplained,  such  omission  would  certainly  weaken 
the  pretense  that  he  claimed  the  land  as  his  own,  as  such  con- 
duct is  contrary  to  the  course  of  men  of  ordinary  prudence  in 
relation  to  property  to  which  they  set  up  a  claim.  The  payment 
of  taxes  may  go  to  the  jury  with  other  circumstances,  and  this 
was  a  case  in  which  such  a  fact  was  vexy  appropriate  for  the 
consideration  of  the  triers  of  the  fact. 

There  was  no  error  in  permitting  evidence  to  be  received  re- 
specting the  circumstances  under  which  Masterson  originally 
entered  into  the  possession  of  the  lot.  There  is  no  doubt  that 
one  who  enters  under  an  agreement  to  purchase  cannot  set  up 
the  statute  of  limitations  as  a  bar  to  an  ejectment  by  the  owner. 
His  occupation  under  such  circumstances  will  not  be  adverse  to 
him  by  whose  permission  he  entered.  But  if  afterwards  he  as- 
serts a  title  hostile  to  that  under  which  he  took  possession  for 
a  sufficient  length  of  time,  with  a  knowledge  of  the  owner,  his 
possession  will  be  protected  by  the  statute.  But  this  is  no  such 
case.  Masterson  did  not  enter  under  an  agreement  to  purchase. 
He  shows  his  deed,  not  as  conferring  a  valid  title,  but  as  evi- 
dence that  he  took  possession  under  color  of  title. 

Judge  Byland  concurring^  the  judgment  will  be  affirmed. 

Lbomabd,  J.,  absent.  


Advxbsb  Possession,  What  Constitutes;  See  Stamper  ▼.  Chr^lmf  65  Am. 
Dec  S28,  note  633,  where  other  cases  are  collected;  BoberUon  r.  Wood,  Id. 
140.  Actual  occupation  is  not  always  indispensable;  but  its  absence  should 
be  supplied  by  some  act  done  on  or  about  the  land:  Turner  v.  HaU^  60  Mo. 
27A,  citing  the  principal  case.  When  adverse  possession  is  such  that  it  maj 
be  presumed  that  the  true  owner  had  knowledge  of  it  and  acquiesced  in  it, 
ke  will  be  barred,  provided  it  has  continued  the  requisite  length  of  time;  and 
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if  the  indioationi  of  the  claim  axe  to  patent  and  ao  open  that  if  he  remained 
in  ignorance  it  must  be  hia  own  fault,  a  like  reaolt  wiU  follow:  Key  t.  Jen^ 
ningt,  66  Id.  367»  citing  the  principal  caae. 

C0L0&  or  Trru,  What  u:  See  Cfrtm  ▼.  Kdhm^  02  Am.  Deo.  332,  note 
834,  where  olher  caaea  are  collected. 

Thx  FBordFAL  GABB  IB  DiBZXirouiBHXD  in  Cttj^ (/ AL  JLonitT.  <7ormaiH29 
Mow  603;  and  in  AftMJdb  T.  .SdriMy,  49  Id.  462. 


State  v.  Slobs. 

p51CiM0imi,saL] 

Pabdovino  Powkb  is,  bt  C0K8TITUT10N  ov  MxasouBiy  EzoLuamLT 
VuTBD  DT  Cbimw  Exxoutiyx  officer  of  the  atate,  and  cannot  be  exer- 
oiaed  by  the  legialatore. 

Act  or  1867,  Bxlxasino  rBoit  PWMnouTiov  All  Pxbsovb  nr  Stati  or 
M188OUBI  who  were  then  indicted  for  the  violation  of  the  act  to  rega- 
late  dram-ehopa,  committed  before  the  fifteenth  of  December,  1856,  npon 
payment  by  each  of  each  persona  of  the  coats  in  the  case,  and  a  fee  of 
two  dollars  to  the  circait  attorney,  is  onconatltational,  being  an  at- 
tempted exercise  of  the  pardoning  power,  and  an  interference  with  the 
Judicial  department  of  the  govemmeDt. 

Appeal  from  tb^  St.  Clair  circait  court.  The  opinion  statei 
the  facte. 

Ewing,  aUomey^enerdlf  for  the  state. 
Johnson^  for  the  respondent. 

By  Gourty  Scott,  J.  In  1867  the  general  assembly  passed  an 
act  to  the  purport  that  all  persons  in  the  state  of  Missouri  who 
are  now  indicted  for  the  violation  of  the  act  to  regulate  dram- 
shops, committed  before  the  fifteenth  of  December,  1856,  be  and 
they  are  hereby  released  from  said  prosecution,  provided  each 
individual  shall  pay  all  the  costs  in  said  case,  and  a  fee  of  two 
dollars  to  the  circuit  attorney. 

The  defendant  was  one  of  the  individuals  embraced  within  the 
purview  of  this  act,  and  produced  to  the  court  satisfactoxy  evi- 
dence that  he  had  complied  with  the  conditions  of  its  proviso, 
and  thereupon,  upon  his  motion,  the  court  dismissed  the  cause 
and  entered  judgment  for  the  defendant.  To  this  action  of  the 
court  below  the  state  excepted,  and  took  an  appeal  to  this  court. 

The  powers  of  the  general  assembly  are  not  unlimited.  All 
the  departments  of  our  government  are  confined  in  their  opera- 
tions. They  have  prescribed  limits  which  they  cannot  transcend. 
The  union  of  the  legislative,  executive,  and  judicial  functions 
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of  gorenunent  in  the  same  body,  as  shown  by  ezpeiiencey  had 
been  prodactive  of  such  injostice,  cruelty,  and  oppression  that 
the  framers  of  our  constitution,  as  a  safeguard  against  those 
evils,  ordained  that  the  powers  of  goTemment  should  be  divided 
into  three  distinct  departments,  and  that  no  person  charged 
with  the  exercise  of  powers  properly  belonging  to  one  of  these 
departments  should  exercise  any  powers  properly  belonging  to 
either  of  the  others,  except  in  the  instances  expressly  directed  or 
permitted  by  the  constitution. 

Although  questions  have  sometimes  arisen  whether  a  power 
properly  belonged  to  one  department  of  government  or  another, 
yet  there  is  no  contrariety  of  opinion  as  to  the  department  of 
the  government  to  which  the  power  of  pardoning  offenses 
properly  appertains.  All  unite  in  pronouncing  it  an  executive 
function.  So  the  framers  of  our  constitution  thought,  and 
accordingly  vested  the  power  of  pardoning  in  the  chief  execu* 
tive  officer  of  the  state. 

There  can  be  no  question  as  to  the  nature  of  the  act  under 
oonsideration.  It  is  as  effectually  a  pardon  as  though  it  were 
one  in  form  under  the  great  seal  of  the  state.  Its  being  clothed 
with  the  forms  of  legislation  cannot  vary  its  nature  and  effect. 
If  such  laws  are  warranted  by  the  constitution,  it  is  plain  that 
the  power  of  granting  pardons  is  as  fully  in  the  general  assem* 
bly  as  though  it  had  been  in  express  terms  conferred  on  that 
body.  The  exercise  of  power  involved  in  the  passage  of  the  act 
under  consideration  is  not  to  be  likened  to  that  exerted  in  pass- 
ing laws  releasing  sheriffs,  collectors,  and  others  from  forfeitures 
incurred  for  failing  to  collect  and  pay  over  the  public  money. 
The  existence  of  such  a  power  is  incident  to  the  relation  of 
•creditor  and  debtor,  and  to  the  authority  to  pass  laws  for  the 
management  of  the  public  revenue.  The  operation  of  the  act 
tinder  consideration  is  confined  entirely  to  the  release  of  indi- 
viduals from  prosecution  who  stand  indicted  for  offenses.  That 
is  its  sole  object.  The  justice  or  propriety  of  the  act  of  pardon 
has  nothing  to  do  with  the  question  of  its  constitutionality.  We 
are  not  to  presume  that  the  governor,  under  suitable  circum* 
stances,  will  not  exercise  the  power  with  which  he  has  been 
clothed  by  the  constitution.  He  is  the  sole  judge  of  the  pro- 
priety of  granting  a  pardon.  The  conditions  prescribed  in  order 
to  obtain  the  benefit  of  a  release  under  the  act  do  not  the  less 
make  it  a  legislative  pardon;  they  only  change  it  from  an  abso- 
lute into  a  conditionid  pardon. 

The  time  at  which  the  act  was  passed  renders  it  ofanoxions  to 
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fhe  objection  that  it  interferes  with  the  jodioial  department. 
The  acty  before  trial  and  convietion,  directs  the  disposition  that 
fdiall  be  made  of  the  canse.  Where  is  the  warrant  in  the  con- 
stitntion  for  the  general  assembly  to  direct  what  disposition  shall 
be  made  of  causes  depending  in  the  courts  ?  Is  not  the  exercise 
of  such  a  power  a  judicial  function  ?  The  governor  can  pardon 
both  before  and  after  conviction.  His  pardon  before  conviction 
being  pleaded  would  be  a  defense  to  the  accusation.  Here  is  a 
prosecution  depending  in  court,  and  the  legislature  comes  in 
and  orders  the  party  to  be  released  from  it  What  is  that  in 
effect  but  entering  a  judgment  of  acquittal  ? 

In  the  case  of  State  v.  Fleming,  7  Humph.  162,  a  law  very 
similar  in  its  effects  to  that  under  consideration  was  examined, 
and  the  court  did  not  doubt  but  that  it  was  unconstitutional. 

Judgment  reversed,  and  cause  remanded. 

Btlasd,  J.,  concurred. 
Lbovaxd,  J.,  absent.  ^__^ 

DXPASTMBNT  OV  OOVXBHMXNT  EXCXKDINO  CONSnTUTIONAL  POWBRS  aotl 

vrithoat  authority:  See  Ketty  v.  Bemis,  64  Am.  Deo.  50,  note  65,  where  other 
eases  are  ooUeoted. 

LssiSLATUiuB  CANNOT  Exxxfcciss  JUDICIAL  FuNonoNS:  See  Ouy  ▼.  Her- 
mance,  03  Am.  Deo.  85,  note  86,  where  other  caaes  are  coUeoted:  Parmmt  v. 
TttolunMe  Co,  W.  Co.,  Id.  76,  note  77;  Spragg  v.  Shriver,  64  Id.  698,  note  703. 

PABDONnra  Powxb,  in  Whom  Vbstxd:  See  note  to  SkUe  v.  Melntire,  69 
Dec.  572|  whero  this  sabject  is  diacnased. 


SiATB  V.  Appling. 

(26  MnsouBi,  316.] 

UmaANOB  IN  PuBUO  or  VoLaAB,  Obsoxkn,  and  Indiobnt  LANOUAax  if 
an  oatnige  upon  decency,  and  injariona  to  public  morala,  and  ia  an 
offanae  indictable  at  common  law,  although  not  an  open  and  notorioua 
act  of  public  indecency  within  the  statute  of  Miasonri. 

Apfkal  from  the  Laclede  circnit  court  The  opinion  states  the 
fsets. 

F.  F.  Wright,  for  the  appellant 
Evoing,  aUomey-general,  for  the  state. 

By  Court,  Btland,  J.  The  only  question  in  this  case  is  raised 
Wfon  the  indictment.  The  defendant  was  convicted  and  judg- 
ment rendered  against  him  for  the  fine;  he  moved  in  arrest  of 
judgment;   his  motion  being  overruled,  he  appealed   to  ^hm 
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court.  The  indictment  is  not  good  under  any  of  the  proTisionB 
in  our  criminal  code;  but  we  consider  the  offense  therein  charged 
to  be  an  offense  indictable  at  common  law,  and  that  the  indict- 
ment is  good  as  a  common-law  indictment.  The  charge  is  **  that 
the  defendant  did  on  the  twenty-fifth  of  August,  A.  D.  1856,  at 
the  county  of  Laclede,  in  a  certain  large  assembly  of  males  and 
females,  in  said  county,  and  in  the  hearing  of  said  assembly  of 
persons,  unlawfully,  wickedly,  and  scandalously  use  vulgar, 
obscene,  and  indecent  language,  by  then  and  there  asking  some 
of  the  males,  etc.  [here  the  questions  are  inserted  in  the  indict- 
ment, which  are  too  vulgar  to  be  inserted  in  this  opinion],  an& 
was  then  and  there  guilty  of  open  and  notorious  acts  of  public 
indecency,  grossly  scandalous,  to  the  manifest  corruption  of  the 
jjLorals  of  said  assembly,  contrary,"  etc. 

We  have  no  statute  punishing  a  person  for  the  use  of  vulgar, 
indecent,  and  obscene  words  in  public.  There  has  not  been  an 
attempt  to  legislate  on  this  particular  offense.  It  was  an  offense 
at  common  law,  because  it  was  against  good  morals — ^against 
public  decency.  Eussell,  in  his  treatise  on  crimes,  vol.  1,  p.  46, 
says:  ''And  it  seems  to  be  an  established  principle  that  what- 
ever openly  outrages  decency  and  is  injurious  to  public  morals 
is  a  misdemeanor  at  common  law."  ''  The  common  law,"  said 
Judge  Whyte,  in  the  case  of  Onsham  v.  State,  2  Yerg.  594,  **  is 
the  guardian  of  the  morals  of  the  people,  and  their  protection 
against  offenses  notoriously  against  public  decency  and  good 
morals."  Blackutone  lays  it  down  that ''  any  grossly  scandal- 
ous and  public  indecency  is  indictable  and  punishable  in  the 
temporal  courts  by  fine  and  imprisonment:"  4  Bla.  Com.  41. 
It  was  held  in  the  case  of  Bell  v.  State,  1  Swan,  42,  that  ''  the 
utterance  of  obscene  words  in  public,  being  a  gross  violation  of 
public  decency  and  good  morals,  is  indictable;  and  in  a  prose- 
cution for  the  utterance  of  obscene  language  in  public,  it  is  not 
necessary  that  the  words  should  be  proved  exactly  as  charged 
to  have  been  spoken.  Many  cases  have  been  held  indictable  as 
being  contra  bonos  mores:"  4  Bla.  Com.  41.  ''All  indecent  ex- 
posure of  one's  person  to  the  public  view,  and  it  may  be  laid 
down  in  equal  terms  that  all  such  acts  and  conduct  as  are  of  a 
nature  to  corrupt  the  public  morals  or  to  outrage  the  sense  of 
public  decency,  are  indictable,  whether  committed  by  words  or 
iVcts:"  Id.  65,  note. 

Our  respect  for  the  chastity  of  the  records  of  our  court  will 
not  suffer  the  outrageously  vulgar  words  that  were  spoken  and 
sung  by  the  defendant  in  this  case,  in  the  hearing  of  both  meles 
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And  females,  to  be  pat  on  the  records.  But  ve  have  never  had  to 
examine  the  records  of  our  inferior  tribunals  to  find  words  more 
shocking  to  one's  sense  of  decency  than  those  charged  and 
proTcd  in  tiuB  case.  Tilghman,  0.  J.,  in  Commonwealth  t. 
SharplesSy  2  Serg.  &  B.  101,  said:  "  That  actions  of  public  m- 
docency  were  always  indictable,  as  tending  to  corrupt  the  pub* 
lie  morals,  I  have  no  doubt.  What  tended  to  corrupt  society 
was  held  to  be  a  breach  of  the  peace,  and  punishable  by  indict- 
ment. The  courts  are  guardians  of  the  public  morals,  and 
therefore  have  jurisdiction  in  such  cases.  Hence  it  follows  that 
an  offense  may  be  punishable,  if  in  its  nature  and  by  its  example 
it  tends  to  the  corruption  of  morals,  although  it  be  not  committed 
in  public:  Barker  v.  CommonweaUh,  19  Pa.  St.  412.  The  offense 
charged  in  this  indictment,  being  an  offense  against  public 
morals  and  decency,  was  indictable  as  such  at  common  law,  and 
is  indictable  with  us  as  a  common-law  offense.  We  consider 
the  indictment  sufficiently  good,  and  that  the  court  did  not 
commit  error  in  refusing  to  grant  a  trial,  or  in  refusing  to  arrest 
the  judgment. 
Judge  Scott  concurring,  the  judgment  is  affirmed. 

Whatever  Outbagbs  Deoenct,  and  u  In jubious  to  Pubuo  MoBAii%  is 
a  miademeanor  at  common  law,  and  ponishable  as  aaoh:  8taU  v.  Roee,  82  Ma 
661,  citing  the  principal  case. 

The  principal  case  is  cited  in  Stale  y.  BoU^  69  Mo.  323,  to  the  point  that 
an  offense  may  be  punishable  under  the  oommon  law,  although  not  poniahable 
under  the  statnte. 


Vaughn  v.  Tbaot. 

(U  MnsouBi.  818.] 

ION  or  Land  undeb  Unrecorded  Deed,  though  Brought  Home 
TO  Subsequent  Purchaser,  does  not  constitute,  in  point  of  law,  actual 
notice  of  such  prior  deed,  within  the  meaning  of  the  Missouri  registry 
act.  But  such  possession  and  apparent  ownership  are  facts  from  which 
a  jury  will  be  warranted  in  inferring  actual  notice. 
Kjiowlbdgb  bt  Subsequent  Pubchaseb  that  Person  is  in  Possession  as 
Tenant  at  sufferance  of  his  vendor  is  not  sufficient  to  charge  such  pur- 
chaser with  actual  notice  of  a  prior  purchase  by  such  tenant. 

Surr  for  the  possession  of  and  to  obtain  the  legal  title  to  an 
acre  of  ground,  upon  which  was  a  horse  grist-mill.  The  plain- 
tiff introduced  in  evidence  an  instrument  under  seal,  which  was 
an  agreement  between  himself  and  one  Huckstep,  by  which  the 
latter  agreed  to  sonvey  to  him  a  tract  of  eighty  acres  of  land. 


472  Yauohn  v.  Tract.  [Missouri, 

It  was  recited  in  this  instmment  that  one  acre  of  the  tract, 
**  whereon  the  mill  now  stands/'  had  been  preyioasly  sold  hj 
Hackstep  to  Yanghn  for  sixty  dollars.  This  instrument,  which 
was  dated  in  1845,  was  not  acknowledged,  bat  was. recorded  in 
1846  The  defendant  claimed  under  a  deed  from  Hackstep, 
dated  in  1852.  At  the  date  of  this  latter  deed  Yaughn  had  been 
in  possession  of  the  acre  lot  for  eight  or  ten  years.  The  other 
facts  are  stated  in  the  opinion. 

Parsons,  for  the  plaintiff  in  error. 
Morrow^  for  the  defendant  in  error. 

By  Court,  Lbokabd,  J.  When  this  case  was  here  before,  Vau^^ 
T.  Tracy,  22  Mo.  417,  we  remarked  that  we  all  concurred  in  re- 
versing the  judgment  on  the  ground  that  **  possession  was  not, 
as  the  circuit  court  seemed  to  suppose,  as  a  mere  matter  of  law, 
actual  notice  within  the  meaning  of  the  recording  acts;"  and 
we  then  observed  that  we  deferred,  until  all  the  circumstances 
of  the  transaction  should  be  fully  developed  in  a  new  trial,  our 
opinion  on  the  question,  ''how  far  and  under  what  circum- 
stances the  fact  of  open  and  notorious  possession  and  apparent 
ownership  of  real  property  was  to  be  considered  evidence  of 
actual  notice."  A  majority  of  the  judges  then  intimated  their 
opinion  that  the  actual  notice  of  the  statute  was  a  fact  to  be 
proved  as  any  other  fact,  and  that,  as  men  rarely  purchased 
farms  without  examining  them  personally,  the  fact  of  possession 
might,  under  ordinary  circumstances,  be  fairly  presumed  to  have 
been  within  the  purchaser's  knowledge  when  he  bought;  and 
that  in  this  state,  where  the  land  is  generally  in  the  occupation 
of  owners  in  fee,  if  knowledge  be  brought  home  to  the  purchaser 
that  a  third  person  is  in  the  possession  and  apparent  ownership 
of  land  it  ought,  under  ordinary  circumstances,  to  be  deemed 
sufficient  information  to  the  second  purchaser  that  the  possessor 
is  the  owner  in  fee  under  a  title  derived  from  the  former  owner. 
They  also  remarked  substantially  that  the  circumstances  might 
be  such  as  to  show  that  the  purchaser  did  not  in  fact  know  that 
any  third  party  was  in  possession,  or,  if  he  did  know  it,  they 
might  have  shown  that  his  occupation  was  not  as  owner,  and 
that  in  such  cases  the  jury  could  not  find  the  fact  of  actual 
notice. 

This  new  trial  has  now  been  had,  and  the  evidence  given  was 
to  the  effect  that  there  was  a  house  and  farm  on  the  land,  that 
the  plaintiff  was  at  the  time  of  the  defendant's  purchase,  and 
had  been  for  eight  or  ten  years  previously,  in  the  possession  of 
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a  mill  situate  on  the  land,  with  an  acre  of  ground  attached  to  it, 
and  that  the  defendant  resided,  at  the  time  he  purchased,  in  the 
county  of  St.  Louis,  about  one  hundred  and  fif iy  miles  from 
the  luid,  and  had  not  been  previously  in  the  county  where  the 
land  lay.  The  plaintiff  then,  in  order  to  show  that  the  defend- 
ant knew,  al  the  lime  he  made  the  purchase,  that  the  plaintiff 
was  in  the  possession  of  the  mill  and  acre  of  ground,  gave  in 
evidence  the  statements  of  defendant — made  on  several  occa- 
sions, in  answer  to  the  inquiry  whether  Huckstep,  his  grantor, 
had  not  told  him  before  the  sale  that  he,  Huckstep,  had  sold 
the  mill  and  acre  of  ground  to  the  plaintiff — ^to  the  effect  that 
**  he  told  him  plaintiff  had  a  mill  on  the  land,  and  would  have 
to  move  it  now."  Upon  this  evidence  the  court  directed  the 
jury  that  *^  if  the  plaintiff  was  on  the  acre  of  ground  and  mill 
thereon  at  the  time  of  the  defendant's  purchase,  and  that  fact 
was  then  knovni  to  the  defendant,  it  was  a  sufficient  notice  in 
law  of  the  plaintiff's  previous  purchase  so  as  to  effect  the  de- 
fendant with  notice  of  the  plaintiff's  title"  and  that  "  posses- 
sion of  a  tract  of  land  by  one  claiming  to  have  previously  pur- 
chased it  is  sufficient  evidence  of  such  previous  notice  if  such 
possession  was  known  to  the  subsequent  purchaser  at  the  time 
of  his  purchase." 

These  instructions,  taken  in  connection  with  the  evidence, 
must,  we  think,  have  misled  the  jury,  and  for  that  reason  the 
judgment  will  be  reversed  and  the  cause  remanded.  The  ques- 
tion of  fact  for  the  jury  was  whether  the  defendant  purchased 
with  ** actual  notice"  of  the  prior  unrecorded  conveyance  to 
the  plaintiff;  or  in  other  words,  whether  he  believed,  when  he 
bought  the  land,  that  his  grantor  had  previously  sold  the  mill 
tract  to  the  plaintiff.  If  there  were  no  circumstances  disclosed 
other  than  that  it  was  the  purchase  of  a  farm,  and  that  there 
was  at  the  time  a  mill  on  the  land,  vnth  an  acre  of  ground  at- 
tached to  it,  in  the  occupation  of  the  plaintiff,  as  the  apparent 
owner,  these  facts  would,  in  my  opinion,  have  been  competent 
evidence  to  show  that  the  defendant  purchased  with  actual 
knowledge  of  the  previous  sale  to  the  plaintiff.  They  would,  I 
think,  have  been  sufficient  in  point  of  law  to  have  been  submit- 
ted to  the  juiy  for  this  purpose;  but  whether,  when  received, 
they  would  have  satisfied  the  juxy  of  the  truth  of  the  alleged 
fact  would  be  a  matter  for  their  consideration.  In  this  state 
lands  are  usually  found  in  the  occupation  of  the  owners  in  fee, 
and  therefore  we  generally  infer  from  this  occupation  and  ap- 
parent ownership  that  the  occupant  is  the  real  owner«  and  ol 
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course  that  he  has  a  title  to  it  derived  from  the  former  proprie- 
tor; but  this  possession  and  apparent  ownership,  even  if  brought 
home  to  the  subsequent  purchaser,  do  not  constitute  in  point 
of  law  actual  notice  of  the  prior  deed,  within  the  meaniog  of 
the  statute.  It  is  evidence  of  such  knowledge,  and  under  ordi- 
nary circumstances  ought,  I  think,  to  satisfy  a  jury  that  the 
partj  purchased  with  knowledge  of  the  prior  deed;  and  such  is 
the  opinion  expressed,  or  at  least  intended  to  be  expressed,  by 
the  judge  who  delivered  the  former  opinion  in  this  case. 

From  the  proof  here  the  jury  might  have  inferred,  and  no 
doubt  did  infer,  that  the  defendant  made  the  purchase  at  a  dis- 
tance from  the  farm  and  without  any  personal  examination  of 
it;  and  the  plaintiff  therefore  resorted  to  the  defendant's  admis- 
sions in  order  to  show  his  knowledge  of  the  plaintiff's  posses- 
sion and  apparent  ownership  of  the  mill  and  ground.  These 
admissions,  however,  instead  of  establishing  that  fact,  were 
rather  to  the  effect  that  the  defendant's  information  was  that 
the  plaintiff  owned  the  mill,  and  was  occupying  the  land  upon 
which  it  stood  at  the  will  of  the  owner,  Huckstep;  or  in  other 
words,  that  the  plaintiff,  instead  of  being  in  possession  of  the 
land  as  owner,  was  there  as  the  mere  tenant  at  sufferance  of  the 
owner,  and  was  bound  to  remove  his  mill  whenever  Huckstep 
disposed  of  the  land. 

Upon  this  evidence,  the  jury  was  told  that  if  the  plaintiff  was 
on  the  land  and  the  defendant  knew  it,  this  was  sufiGicient  notice 
in  law  of  the  plaintiff's  previous  purchase;  when  of  course  such 
a  possession,  not  as  owner,  but  as  the  mere  tenant  at  will  of  the 
owner,  afforded  no  evidence  whatever  of  any  conveyance  to  the 
plaintiff. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 


Possession  as  Notice  ov  Unbeoorded  Instbumsmt:  See  BeaUie  v.  Bttl- 
ler,  64  Am.  Deo.  234,  note  241,  where  this  subject  is  disonssed. 

Evidence  of  Possession  and  Afpabent  Ownership  brought  home  to  the 
knowledge  of  a  second  purchaser  should  go  the  jury,  and  ought  to  be  deemed 
sufficient  information  that  the  possessor  is  the  true  owner  in  fee  under  a  tiUe 
derived  from  the  former  owner:  Maupin  v.  Emmondy  47  Mo.  307;  Whitman 
y.  TayloTf  60  Id.  135,  both  citing  the  principal  case.  Possession,  though  not 
actual  notice,  is  evidence  of  such  notice  to  be  submitted  to  the  jury:  Shvh 
mate  v.  Reavis,  49  Id.  336,  citing  the  principal  case.  Kotorious  possession  by 
the  grantee  in  an  unrecorded  deed  is  not  of  itself  notice  to  subsequent  pur- 
ohasers,  but  there  must  be  evidence  that  they  knew  of  such  poesessijn:  Maw 
pin  y.  JSmmofu,  47  Id.  308,  citing  the  principal 
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Gabbett  v.  City  of  St.  Louis. 

[26  MuftOUBi,  fi05.] 

Cttt  Chabt£R  Providing  that  when'  Cnr  Takes  Private  Pbopertt 
lOR  Street  the  city  shall  pay  to  the  owner  the  value  of  the  improve- 
ment to  the  public  generally,  and  that  the  remainder  of  the  valne  of  the 
property  taken  shall  be  assessed  against  the  property  fronting  on  snch 
street  and  in  the  blocks  next  adjacent,  on  either  side  thereof,  "acoord- 
ing  to  the  value  of  the  property  so  assessed,  and  in  the  proportion  that  the 
owners  thereof  may  be  respectively  benefited  by  the  improvwments,**  is 
constitutional.  And  the  assessment  upon  the  lot-owners  fronting  on  the 
street  is  a  legitimate  and  constitutional  exercise  of  the  taxing  power. 

Agbbed  case  submitted  to  the  St.  Louis  land  court  on  the 
following  facts:  Under  the  charter  and  ordinances  of  St.  Louis, 
the  mayor  was  required  to  open  Main  street,  and  to  take  what- 
ever pro^Ttj  was  necessary  for  that  purpose.  The  mayor  im- 
paneled a  jury,  as  the  law  directs,  who  found  that  the  land  of 
Peter  Grarrett,  taken  for  the  street,  was  worth,  without  reference 
to  the  proposed  improvement,  the  sum  of  seven  hundred  and 
sixty-eight  dollars  and  forty-five  cents,  and  that  the  buildings 
on  the  land  so  taken  were  worth  one  thousand  four  hundred 
and  foriy  dollars.  The  jury  also  assessed  the  benefits  to  the 
land  of  said  Qarrett  at  seven  hundred  and  sixty-three  dollars. 
The  city  refused  to  pay  to  said  Garrett,  when  he  applied  for  his 
money,  any  more  than  one  thousand  four  hundred  and  forty- 
five  dollars  and  forty-five  cents,  being  the  difierence  between 
the  amount  of  damages  and  benefits  awarded  by  the  jury.  The 
question  referred  to  the  court  was  whether  the  assessment  of 
benefits  under  the  law  was  constitutional.  If  the  court  found 
the  assessment  to  be  valid  judgment  was  to  be  rendered  against 
the  city  for  one  thousand  four  hundred  and  forty-five  dollars 
and  forty-five  cents;  if  it  found  the  assessment  to  be  unconsti- 
tional — judgment  was  to  be  rendered  against  the  city  for  two 
thousand  two  hundred  and  eight  dollars  and  forty-five  cents. 
The  court  rendered  judgment  against  the  city  and  in  favor  of 
Garrett  for  one  thousand  four  hundred  and  forty  five  dollars 
and  foriy-five  cents,  and  he  appealed. 

Hudson  and  Thomas,  for  the  plaintiff  in  error. 

Bay,  cUy  counselor,  for  the  defendant  in  error. 

By  Court,  Naptom,  J.  The  only  question  in  this  case  is  the 
constitutionality  of  the  second  section  of  the  amended  charter 
of  St.  Louis,  passed  February  23, 1853.  This  section,  among 
other  provisions,  authorizes  the  city  counsel  to  open  a  f»trm^t; 
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and  when,  for  this  purpose,  it  becomes  necessary  to  take  priTalft 
property,  it  provides  the  following  mode  of  ascertaining  th» 
compensation.  After  notice  to  the  owner,  the  mayor  is  directed 
to  impanel  a  jury,  whose  duty  it  is  made  to  ascertain  the  actual 
▼alne  of  the  land  proposed  to  be  taken,  without  reference  to  the 
proposed  improvement.  To  pay  the  sum  thus  ascertained,  the 
city  is  taxed  in  an  amount  equal  to  the  value  of  the  improvement 
to  the  public  generally,  and  the  remainder  is  assessed  against  th» 
property  fronting  on  such  street,  and  in  the  blocks  next  adjacent 
on  either  side  or  end  thereof,  *^  according  to  the  value  of  th» 
property  so  assessed,  and  in  the  proportion  that  the  owners 
thereof  may  be  respectively  benefited  by  the  improvementa'* 
Where,  under  this  provision,  the  entire  lot  is  taken  for  the  street^ 
it  is  plain  that  nothing  more  has  been  done  than  an  exercise  at 
the  right  of  eminent  domain,  and  in  a  mode  in  strict  conformity 
to  the  constitution.  The  owner  of  the  lot  taken  has  no  caiia» 
for  dissatisfaction,  since  he  is  paid  the  full  actual  value  of  hi» 
lot;  and  the  means  adopted  by  the  city  to  raise  the  funds  for 
this  payment  are  a  matter  of  indifference  to  him.  But  where  th» 
entire  lot  is  not  taken,  or  where  the  owner  has  other  land  on  th» 
same  street,  the  question  arises  whether  he  can  be  comi)en8ated 
in  the  mode  provided  by  the  charter. 

That  this  assessment  upon  the  lot-owners  fronting  on  the  street 
is  an  exercise  of  the  taxing  power  seems  too  plain  to  admit  ct 
argument.  Whether  it  is  a  bona  fide,  legitimate,  and  constitn* 
tional  exercise  of  that  power  is  the  matter  to  be  considered;  but 
that  it  is  an  attempt  to  exert  this  taxing  power,  and  not  the  power 
of  eminent  domain,  may,  I  think,  be  assumed.  In  the  case  of 
Newby  v.  PlaOe  County,  25  Mo.  258,  this  court  held  that  the 
assessment  upon  land-owners  whose  lands  were  taken  under  our 
railroad  laws  for  sums  proportioned  to  the  benefit  they  received 
from  the  road  was  an  exercise  of  the  taxing  power;  and  without 
meaning  to  express  any  concurrence  in  or  dissent  from  this  view^ 
it  is  clear  that  the  position  assumed  in  that  case  necessarily  in- 
cludes the  assumption  we  have  just  made.  The  views  entertsdned 
in  that  case  were  attended  with  difficulties  which  do  not  em* 
barrass  this.  If  the  assessment  for  benefits  in  the  case  of  the 
railroads  was  an  exercise  of  the  taxing  power,  then  the  tax  wa» 
levied  only  upon  those  whose  lands  were  taken,  and  not  upon 
other  lands  abutting  on  the  line  of  the  roads  where  no  part  ol 
them  was  taken  by  the  companies.  Here  the  assessment  is  upam 
all  who  own  property  on  the  street,  whether  any  part  of  theit 
property  is  taken  for  the  improvement  or  not. 
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It  is  admitted  on  all  hands  that  the  power  of  taxation  is  oon- 
fided  to  the  legislatiTe  department  of  the  goyemment;  and  the 
auumer  in  which  it  is  to  be  exercised^  the  persons  and  things 
n^n  which  it  is  to  operate,  are  left  entirely  to  the  discretion 
and  judgment  of  the  legislatore,  except  where  the  constitution 
lias  imposed  restraints.  The  only  proTidon  on  this  subject  in 
our  constitution  is, ''  that  all  property  subject  to  taxation  in  this 
•tate  shall  be  taxed  in  proportion  to  its  yalue."  There  is  another 
ptOTision  in  relation  to  property  of  the  United  States,  but  that 
lias  no  bearing  on  the  question  now  under  consideration* 

It  may  be  doubted  whether  this  proTision  of  our  constitution 
tequiring  an  ad  vahrem  tax  upon  property,  when  property  is  the 
imbject  of  taxation,  was  designed  to  apply  to  local  assessments 
for  local  purposes;  whether  it  was  not  intended  as  a  restraint 
«pon  the  legislature  only  in  passing  general  rerenue  laws.  But 
uraiying  this  question  for  the  present,  and  conceding  that  the 
restriction  applies  to  eyexy  kind  of  taxation  upon  property,  it 
«till  remains  to  be  considered  whether  the  local  assessment  here 
disputed  is  a  tax  upon  property  within  the  meaning  of  the  re- 
cftrictiye  clause  referred  to;  and  if  it  is,  whether  the  constitu- 
tional injunction  has  been  disregarded  in  the  proyisions  of  the 
St.  Louis  charter. 

This  nineteenth  section  of  our  bill  of  rights  does  not  depriye 
the  legislature  of  any  power  of  taxation,  nor  does  it  confer  any. 
That  department  of  the  goyemment  possesses  eyery  species  of 
taxing  power  with  or  without  this  clause.  What  shall  be 
selected  by  the  legislature  as  objects  of  taxation  is  as  much 
within  the  discretion  of  that  body,  with  this  proyision  in  the 
constitution,  as  it  would  haye  been  without  it.  Where  the 
legislature  do,  howeyer,  undertake  to  exercise  one  branch  of 
the  taxing  power — that  is,  to  leyy  a  tax  upon  property — they 
must  conform  their  action  to  this  constitutional  requisition. 
They  must  tax  property  according  to  its  yalue,  and  not  specially 
without  regard  to  yalue.  But  when  the  legislature  choose  to  ex- 
ercise some  other  branch  of  the  taxing  power,  they  are  left  en- 
tirely untrammeled  by  this  clause  of  the  bill  of  rights.  They  may 
tax  and  do  tax  a  yariety  of  professions  and  pursuits  and  occupa- 
tions, and  in  such  case  their  action  is  tmdcr  no  other  control 
but  such  as  responsibility  to  their  constituents,  a  regard  to  their 
own  interests,  and  a  sense  of  duty,  may  create.  It  is  true  that 
in  one  sense  all  taxes  may  be  said  to  be  taxes  upon  property, 
aince  they  are  to  be  collected  in  money,  and  money  is  property. 
Indirectly,  it  is  property  that  is  reached  by  eyery  species  of  taxa- 
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iion.  Hence  I  hare  beard  it  maintained  that  a  tax  on  a  mer- 
chant's license  is  a  tax  upon  property,  seeing  that  the  legisla- 
ture,  in  fixing  the  amount  of  the  taxes,  have  thought  proper  to 
regulate  it  bj  the  amount  and  value  of  merchandise  purchased 
or  disposed  of  between  certain  intervals.  And  in  this  sense  a 
tax  per  caput  may  be  also  called  a  tax  upon  property;  for  a 
man's  properfy,  and  not  his  head,  can  only  be  taken  to  pay  it. 
But  this  is  not  the  sense  in  which  a  properly  tax  is  to  be  under- 
stood when  it  is  referred  to  in  the  constitution  or  legislative  en- 
actments. 

In  this  case  the  city  of  St.  Louis  is  taxed  to  the  extent  that 
she  is  benefited,  and  each  owner  of  a  lot  fronting  on  t-he  street  is 
taxed  in  proportion  to  the  value  of  his  lot  and  the  benefit  such 
improvement  is  to  him.  The  tax  is  a  combined  one,  based  upon 
the  present  value  and  increased  value  produced  by  the  improve- 
ment. The  benefit  for  which  the  owner  of  the  lot  is  taxed  is  not 
the  benefit  to  the  public  at  large,  or  to  the  city  of  St.  Louis,  or 
to  any  other  person  whatever,  but  to  the  owner  of  the  lot.  The 
phrases  '*  benefits  "  and  *'  increased  value  "  may  therefore  be  re- 
garded as  convertible  terms;  and  if  the  constitutional  provision 
referred  to  is  to  be  considered  as  applicable  to  this  kind  of  tax- 
ation, it  would  seem  that  the  spirit,  if  not  the  veiy  letter,  of  its 
injunctions  has  been  embodied  in  the  act.  The  tax  is  ^cactly 
proportioned  according  to  the  ''increased  value"  of  the  lot, 
which  is  the  same  thing  as  the  value  of  the  "benefit"  which 
the  owner  receives  from  the  improvement. 

It  will  be  further  observed  that  the  tax  in  this  case  is  not  con- 
fined to  the  lot-owner,  a  portion  of  whose  lot  has  been  taxed, 
but  is  levied  upon  all  other  lot*owners  on  the  street,  whether 
any  portion  of  their  lots  is  required  for  the  improvements  or 
not;  and  it  is  levied  upon  all  according  to  the  same  rule  of  as- 
sessment. The  compensation  which  the  legislature  have  provided 
for  persons  whose  lands  are  taken  for  railroads  is  diminished  or 
abated  by  the  benefits  which  the  road  confers  upon  him;  and  if 
this  set-off  is  to  be  regarded  as  a  tax,  then  it  is  levied  only  on 
those  persons  whose  lands  are  taken,  and  not  upon  those 
whose  lands  Ho  directly  on  the  side  of  the  road,  but  through 
which  the  road  does  not  pass.  The  St.  Louis  charter  con- 
forms more  nearly  to  the  spirit  of  the  constitution,  and  is 
every  way  more  just.  Not  only  the  citizen  whose  lot  is 
taken,  but  every  otiier  lot-owner  on  the  street  proposed  to  be 
opened,  is  taxed  for  the  improvement,  and  the  tax  is  appor- 
tioned according  to  the  value  of  the  lot  and  the  value  of  the 
improvement  to  such  lot. 
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The  tendency  of  recent  legislation,  in  states  where  great  addi- 
tions to  population  and  wealth  and  multiplied  railroads  and 
other  artificial  channels  of  trade  have  induced  caution,  has  been 
to  exclude  all  considerations  of  benefit  to  the  property  holder 
in  computing  the  compensation  to  which  he  is  entitled  when  a 
portion  of  his  property  is  taken  from  him  by  the  state  in  its 
exercise  of  eminent  domain.  Here,  as  yet,  the  question  has 
been  one  of  but  little  practical  importance;  and  until  rery  re« 
cently  has  scarcely  ever  been  the  subject  of  litigation  or  inyes- 
tigation.  We  have  not  as  yet  many  miles  of  railway,  nor  has 
the  great  body  of  land  in  the  interior  yet  attained  great  value. 
By  restricting  the  benefits,  which  the  legislature  have  declared 
may  be  set  o£F  against  the  value  of  land  taken  for  a  public  im- 
provement, to  such  as  are  peculiar  to  the  land-owner,  and  not 
shared  by  others  whose  land  is  not  taken  equally  with  him, 
growing  dissatisfaction  with  existing  legislation  will  probably 
be  checked.  It  is  evident  that  the  advantages  or  benefits 
spoken  of  must  have  some  limit.  If  an  owner  of  land  on  the 
line  of  a  railroad,  part  of  which  was  taken  for  the  road,  should 
happen  to  own  another  tract  half  a  mile  from  the  road,  the  ben- 
efits which  this  last  tract  would  receive  from  the  improvement 
would  not  be  considered;  and  yet  such  increased  value  of  this 
second  tract  would  be  practically  and  in  fact  a  benefit  remotely 
derived  from  the  road.  But  the  constitution  intends  to  place 
the  public  burdens  upon  all,  and,  to  do  this,  pays  the  proprietor 
of  land  for  what  is  taken  by  the  public.  If  he  is  paid  in  advan- 
tages which  the  community  at  large,  whose  land  is  not  taken, 
enjoy  equally  with  himself,  the  spirit  of  the  provision  might  be 
said  to  be  violated.  His  loss  is  certain  and  specific,  and  in  rela- 
tion to  the  land  which  is  not  taken  he  only  receives  the  same 
benefit  which  others  receive  who  have  sustained  no  loss.  These 
views  are  veiy  forcibly  presented  by  Judges  Tucker  and  Brock- 
enbrough,  in  the  case  of  James  River  and  Kanawha  Company 
V,  Turner^  9  Leigh,  313.  The  act  of  the  Virginia  legislature, 
substantially  like  ours,  declared  that  the  valuers  "  should  com- 
bine therewith  [that  is,  with  the  value  and  injuries  to  the  land 
taken]  a  just  regard  to  the  advantages  which  the  owner  of  the 
land  will  derive  from  the  construction  of  the  road  or  canal.'' 
In  construing  this,  the  court  of  appeals  held  that  the  advan- 
tages alluded  to,  and  which  the  assessor  was  to  regard,  were 
such  advantages  as  particularly  and  exclusively  affected  the 
particular  land,  a  portion  of  which  was  condemned,  and  not 
advantages  of  a  general  nature,  which  may  be  derived  to  th# 
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owner  in  oommon  with  the  ooontiy  at  laige  from  the  im- 
proYoment.  Our  constniotion  of  the  railroad  laws  has  been  in 
aocordanoe  with  this  decision. 

Bat  whatever  may  be  thought  of  the  claoses  of  the  railroad 
laws  which  allow  the  land-owner  to  be  compensated  in  bene- 
fits—whether thej  be  held  to  be  an  exercise  of  the  taziiig 
power  or  of  the  eminent  domain,  and  if  the  former,  whether 
they  conform  to  the  constitational  requisition  in  relation  to 
property  taxation  or  not — ^it  is  clear  that  the  section  of  the  St. 
Louis  charter  now  under  consideration  operates  by  virtue  of 
the  taxing  power;  and  we  are  also  satisfied  that  it  is  no  viola- 
tion of  the  nineteenth  section  of  the  bill  of  rights.  It  con- 
forms, as  we  have  said,  to  the  spirit  of  this  constitutional  pro- 
vision; and  if  necessary,  we  might  go  farther,  and  declare  that 
in  our  judgment  the  tax  in  question  is  not  such  a  property  tax 
as  is  within  the  meaning  of  that  provision.  The  tax  is  local, 
and  for  local  purposes,  and  is  a  tax  upon  benefits,  and  not 
directiy  upon  properly.  It  is  based  upon  a  principle  which 
seeks  not  merely  to  avoid  a  breach  of  a  constitutional  restric- 
tion, but  commends  itself  to  our  notions  of  equity  and  justice. 
The  cost  of  the  public  benefit  is  made  a  public  burden,  and  the 
expense  of  the  individual  benefit  is  placed  upon  the  shoulders 
of  the  person  who  receives  it.  The  question  is  not  whether  in- 
dividual instances  of  injustice  and  oppression  may  not  occur  in 
the  execution  of  this  law;  it  is  not  whether  the  tax  will  produce 
perfect  equality  of  burdens,  nor  whether  the  power  intrusted  to 
this  corporation  may  not  be  abused.  We  know  too  well  that, 
under  any  system  of  taxation,  these  things  may  and  do  happen. 
There  are  evils  not  within  the  power  of  courts  to  remedy.  It  is 
for  the  legislature  to  guard  against  them;  and  we  must,  in 
justice  to  them,  say  that  this  charter  seems,  in  the  provisions 
we  have  been  called  upon  to  consider,  as  carefully  framed  to 
prevent  these  evils  as  the  nature  of  the  case  would  permit. 

We  may  add  that,  in  support  of  the  conclusions  we  have 
reached,  there  is  a  current  of  authority  in  the  highest  tribunals 
of  other  states  scarcely  interrupted  by  conflicting  decisions: 
People  V.  Mayor  of  Brooklyn,  4  N.  Y.  420  [55  Am.  Dec.  266]; 
Livingston  v.  Mayor  etc.,  8  Wend.  101  [22  Am.  Dec.  622];  Bed> 
man  v.  Saratoga  etc.  R.  R.  Co.,  3  Paige,  45  [22  Am.  Dec.  679]; 
Striker  v.  KeUy,  1  Hill,  9;  Oaky  v.  Mayor  eto.,  1  La.  1. 

The  case  of  People  v.  Mayor  of  Brooklyn^  6  Barb.  213,  is  the 
only  ease  in  New  York,  to  which  our  attention  has  been  directed, 
where  the  question  has  been  directly  determined  in  opposition 
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to  this  Tiew.  That  decision  was  reyiewed  and  oyenrnled  by  the 
court  of  enors;  which  circumstance  is  calculated  to  destroy  its 
authority  in  that  state,  but  would  not  and  ought  not  to  impair 
its  Talue  here,  if  the  reasonings  and  conclusions  of  the  court 
were  such  as  to  command  the  assent  of  our  judgment.  But 
that,  in  my  judgment,  is  not  so;  neither  the  arguments  nor  con* 
elusions  are  satisfactoiy •  The  court  declare  the  power  exercised 
by  the  legislature  to  be  that  of  the  eminent  domain;  and  this  is 
true  where  any  portion  of  a  lot  is  taken  for  the  improyement, 
but  is  plainly  not  true  when  the  assessment  is  upon  those  whose 
lots  are  not  touched.  When  such  persons  are  assessed,  it  can 
only  be  under  the  taxing  power,  since  the  power  of  eminent 
domain  operates  only  on  individuals  and  *'  without  reference  to 
the  amount  or  value  exacted  from  any  other  individual  or  class 
of  individuals;''  but  taxation  **  operates  upon  a  community  or 
upon  a  class  of  persons  in  a  community,  and  by  some  rule  of 
apportionment.''  When,  therefore,  it  is  clear  that  this  assess- 
ment upon  one  class  of  lot-holders  is  an  exercise  of  the  taxing 
power,  there  is  no  reason  why  it  should  not  be  held  to  be  an 
exercise  of  the  same  power  upon  the  other  class,  whose  lots  are 
taken  under  the  power  of  eminent  domain,  and  paid  for  accord* 
ing  to  their  exact  value.  But  it  is  further  intimated  in  this 
opinion  that  local  taxation  for  local  objects  must  be  extended  po 
as  to  embrace  all  the  persons  and  properly  within  a  district 
known  and  recognized  by  law  as  possessing  a  local  sovereignty 
for  local  purposes;  and  whilst  it  is  not  shown  that  the  constitu* 
tion  of  New  York  contains  any  such  restriction  upon  the  power 
of  taxation,  the  assumption  might  be  conceded,  and  yet  it  would 
by  no  means  follow  that  the  courts  were  to  determine  how 
limited  or  how  extensive  such  districts  might  be.  In  fact,  the 
Kentucky  courts,  who  seemed  at  one  time  to  have  entertained 
similar  views,  at  last  came  to  the  conclusion  that  the  legislature 
might  declare  a  single  square  or  block  or  lot  to  be  a  district  for 
such  purposes.  The  value  of  the  distinction  in  this  way  disap- 
peared, since  after  all  it  turned  out  to  be  a  mere  matter  of  legis- 
lative discretion,  which  the  judiciary  could  not  supervise  or  con- 
irol.  It  is  quite  apparent  that  much  of  the  reasoning  of  the 
supreme  court,  in  this  case  of  People  v.  Mayor  of  Brooklyn,  supra, 
is  directed  against  the  policy  of  exercising  the  right  of  eminent 
domain  at  all,  and  especially  of  intrusting  its  exercise  to  muni- 
cipal corporations;  and  the  hardship,  inconvenience,  and  in- 
justice resulting  from  its  exercise  in  individual  cases  are  depicted 
by  the  court  in  vivid  colors.    But  if  the  legislature  have  been 
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intrusted  with  the  power  and  must  meet  the  responsibilily  of 
its  exercise,  such  considerations  are  beyond  the  control  of  the 
courts. 

Several  decisions  in  Kentucky  have  also  been  referred  to 
which  maintain  the  views  advanced  by  the  supreme  court  of  New 
York  in  People  v.  Mayor  of  Brooklyn,  supra;  but  as  these  decis- 
ions have  been  materially  modified,  if  not  virtually  abandoned, 
by  the  same  court  in  the  case  of  City  of  Lexington  v.  Mo- 
QuiUan's  Heirs,  9  Dana,  513  [83  Am.  Deo.  497],  it  is  unnecessary 
to  examine  them. 

The  other  judges  concurring,  judgment  affirmed. 


CoicpiN8ATi02r  voR  Laih)  Takek  fob  Pubuo  Usb:  See  Hendermn  S  Ht. 
R,  JL  Co.  V.  Diekenon,  66  Am.  Deo.  liS,  note  163,  where  other  oaaea  are  odl* 
lected. 

BxxKnrs  Rssultiko  vbok  Pubuo  Impbovxkbmt  whut  mat  bb  Sbt  oit 
40AIN8T  DAMAQBa  for  property  taken:  See  Hendenon  S  y.  R.  R.  Co,  v. 
Diehenon,  66  Am.  Dea  148,  note  163,  where  other  cases  are  collected.  The 
benefits  to  be  assessed  to  the  owner  of  land  taken  for  a  road  are  snch  as  hia 
land  derives  therefrom,  over  and  above  the  benefits  to  his  neighbors,  whoM 
land  is  not  taken:  Lee  v.  Tebo  A  N.  R.  R.  Co.,  63  Mo.  180,  citing  the  prinoi- 
pal  case. 

Ajssessments  roB  Bsnkftts  Goivyebred  bt  Local  Imfbovbmbntb  are  a 
valid  ezercise  of  the  taxing  power:  State  v.  City  <if  8t.  Louis,  62  Ma  245| 
City  o/SL  Louia  v.  Speck,  67  Id.  406;  Emery  v.  San  Francisco  Oas  Co.,  28  CaL 
852,  citing  the  principal  case.  Special  tax  assessments  for  that  porpose  are 
not  repugnant  to  the  provisions  of  the  constitution:  Uhrig  v.  Citif  qf  8L 
Louia,  44  Mo.  463;  Ilalpm  v.  Campbell,  71  Id.  494,  both  citing  the  principal 
case.  This  kind  of  tax  is  not  a  property  tax  within  the  meaning  of  the  con- 
stitution: City  of  Chicago  v.  Lamed,  34  III.  273,  citing  the  principal  case. 
The  provision  of  the  constitntion  requiring  all  property  subject  to  taxation  to 
be  taxed  in  proportion  to  its  value  is  applicable  only  to  taxation  in  its  usual, 
ordinary,  and  received  sense,  not  to  local  assessments,  where  the  money  raised 
is  expended  on  the  property  taxed:  Egyptian  Levee  Co,  t.  Hardin,  27  Mo. 
498;  Emery  t.  San  I^^andsco  Oas  Co,,  28  CaL  371,  both  dting  the  principal 


DisTiNcnoir  bbtwbeb  Right  ov  EMiKBifT  Domain  abd  Taxatiob:  See 
Louisville  A  N.  R.  R.  Co.  v.  ComUy  Court,  62  Am.  Deo.  424,  note  466»  when 
other  cases  are  collected. 

Assbsshbnts  fob  Pubuo  Imfrovbhents  mat  bb  Madb  AoooBDma  to 
BxNEiTTS  CoNTEBBBD:  See  Louisville  A  N,  R.  R,  C,  v.  Coimtiy  Cowrl,  02  Am. 
Deo.  424,  note  456^  where  other  oases  are  oolleoted. 
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Dbapeb  V.  Bbybok. 

[96  MlMOUBl*  106.] 

PDBOHiUUB  AT  Shxbiff*8  Salb  IS  PuBCHASKB  within  the  meuiing  of  ih« 
Miasoori  recording  acts. 

P0BCHASEB  AT  ShKRIFF^S  SaLK  WhO  ToOK  WITH  NOTICB  OT  PbIO&  UinUI- 

CORDKD  Deed  is  postponed  to  the  prior  purchaser,  nnder  the  Missouri 
act  of  1817. 

EjEOTmarr.  The  facts  are  stated  in  the  opinion  reported  in  57 
km.  Dec.  257. 

Broadhead,  for  the  appellants. 

By  Oourt,  Napton,  J.  This  case  presents  Tirtnally  the  same 
question  determined  by  the  court  when  this  case  was  here  in 
1852,  a  full  report  of  which  may  be  found  in  Draper  t.  Bryson, 
17  Mo.  71  [57  Am.  Dec.  257 J.  The  case  was  remanded  for  a 
trial  of  the  comparative  value  of  the  title  under  the  sheriff's 
deed  to  Block,  recorded  December  11, 1823,  and  that  derived 
from  the  deed  to  Bryson,  which  was  recorded  August  8, 1824. 
This  court  then  held,  if  Block  purchased  at  the  sheriff's  sale 
with  notice  of  Bryson's  title,  he  was  not  within  the  protection 
of  the  act  of  1817;  but  as  his  deed  from  the  sheriff  was  recorded 
on  the  day  succeeding  its  execution,  and  of  course  was  recorded 
in  time  under  the  act  of  1817,  his  title  was  the  better  title,  if  the 
purchaser  was  without  actual  notice  of  Bryson's  deed.  The 
case  was  tried  upon  this  point,  and  the  jury  found  there  vras  no 
notice. 

It  is  now  contended,  and  was  urged  by  instructions  offered 
in  the  court  below,  that  as  Shaw  had  no  title  when  he  died,  but 
had  passed  it  to  Allen,  there  was  no  title  in  his  heirs  or  admin- 
istrator upon  which  the  judgment  obtained  against  his  adminis- 
trator could  operate,  and  consequently  that  the  sale  passed 
nothing  to  the  purchaser.  But  to  say  nothing  of  the  fact  that 
Shaw  had  not  executed  any  conveyance  in  his  life-time,  and 
consequently  that  the  legal  title  descended  to  his  heirs,  subject 
to  the  payment  of  his  debts,  a  judgment  and  execution  operate 
to  convey  the  same  interest  which  the  judgment  debtor  could 
himself  convey  by  deed. .  A  purchaser  at  a  sheriff's  sale  under 
an  execution  and  judgment  is  a  purchaser  within  the  meaning 
of  the  recording  acts;  and  it  might  as  well  be  said  that  if  a 
grantor  conveys  to  one  to-day,  he  has  no  interest,  and  can 
therefore  convey  no  interest  to  another  the  next  day.  Yet  if 
he  does  so,  and  the  second  purchaser  puts  his  deed  on  record 
first,  without  any  knowledge  of  the  first  conveyance,  he  holds 
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the  tLUe.  The  cases  of  Jackson  t.  Ibum,  4  Oow.  699  [15  Am. 
Deo.  405],  and  Jackson  y.  Posi,  9  Cow.  120,  have  been  reviewed, 
and,  so  far  as  this  point  is  concerned,  overruled  hy  the  same 
conrt:  Jackson  v.  Chamberlain^  8  Wend.  624;  Jackson  v.  Post,  15 
Id.  588.  Such  is  also  the  principle  maintained  in  Pennsylvania, 
in  the  case  of  Heister  v.  Ibrtner,  2  Binn.  40  [4  Am.  Dec.  417]. 
The  Pennsylvania  statute  differed  from  our  act  of  1817  in  limit- 
ing the  recording  act  to  mortgages  or  deeds  defeasible.  The 
act  of  1817  declared  that  all  deeds,  conveyances,  bonds,  etc., 
should  be  recorded  within  three  months,  or  be  void  against 
subsequent  purchasers.  Although  a  judgment  creditor  is  not  a 
purchaser  within  the  act,  a  purchaser  at  the  execution  sale  is. 
The  judgment  is  affirmed. 

BiGHABBsoK,  J. ,  having  been  of  counsel,  did  not  sit  in  this  case. 


Unskoordbd  Dked  is  Good  aoaihst  Evbbtboot  but  Cbeditobs  ahd 
PuBCHASKBS  withoQt  notioe:  See  Vobc  t.  Mortm^  50  Am.  Deo.  750,  note  75i, 
where  other  cases  are  oollected;  Draper  v.  Bryiomf  57  Id.  257,  note  265» 
where  additional  casee  are  collected. 

Thb  pbinoipal  GA8B  IS  oiTKD  in  Mampm  v.  JSBmmonBp  47  Mo.  306,  to  the 
point  that  the  statnte  invalidating  an  original  nnreoorded  deed  operates  in 
Cavor  of  a  bona  Jidt  purchaser  at  a  sheriff's  sale,  as  well  as  in  favor  of  one 
who  pnrchaaes  at  a  private  sale,  provided  the  origfnal  deed  be  no\  recorded 
until  alter  the  sale. 


FimB  V.  Dean. 

ni6]fBnoDBi.Ue.] 
TSBBFASS  QUABX  ClAVBUM    FrBOIT  MAT  BB  MaISTAIHXD  OIT    NaXBD  POB- 

SBSSiON  against  a  wrong-doer,  but  not  i^gainst  a  partj  \Hio  had  the  tit&a 

and  right  of  entry. 
Common  Law  Ajfobds  No  Civn.  Rbmbdt  aoaikst  Ohb  Who,  havhto 

Bight,  Entbbs  Foboiblt,  bnt  the  party  injured  most  reeort  to  the  stat* 

ntory  action  of  forcible  entry  and  detainer. 
PaAOTioB  OF  Fbw  Pebsoms  in  Bustnbss  in  Which  I/Lust  abb  Enoaobb 

does  not  establish  a  custom  which  all  persons  who  are  engaged  in  the 

same  pursuit  are  presumed  to  know  and  recognize. 

BlOHT  TO  EaSBMBNT  CAN  BB  CbBATBD  ONLT  BT  DeBD. 

Right  to  EInteb  on  Anothkr'8  Land,  and  Bbmain  thbbb  for  a  certain 
time,  or  indefinitely,  at  the  pleasure  of  the  party  claiming  the  privilege* 
Is  an  interest  in  the  land,  which  can  be  created  only  by  deed. 

LiGBNSB  CANNOT  BB  COUNTEBMANDBD  AJTBB  It  HAS  BBBN  BXBOOTBD  SO  B* 

to  permit  acts  done  under  it  to  be  treated  as  trespasses. 


Affbal  from  Washington  circuit  court    The  plaintiff,  in 
petition,  alleged  that  for  some  two  years  prior  to  Januaiy 
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28y  1864,  he  was  legally  in  posaesaion,  for  ihe  purpoee  of  mining 
lead  ore,  of  a  lot  of  land  in  Washington  eonnty;  that  he  had 
sank  a  shaft  and  ran  drifts  on  said  lot  from  which  he  conld 
daily  raise  a  large  quantity  of  ore;  that  on  the  said  twenty-third 
of  Jannaiy,  1864,  the  d^endants  forcibly  entered  said  shafts 
and  drifts  and  took  possession  thereof,  and  expelled  the  plain- 
tiff therefrom;  that  they  were  raising  the  lead  ore  from  said  lot 
and  conTerting  it  to  their  own  nse.  The  plaintiff  further  al- 
leged that  he  had  sustained  damages  to  the  amount  of  one 
thousand  six  hundred  dollars,  for  which  he  brought  this  suit 
It  appeared  from  the  evidence  that  John  Dean,  who  was  the 
proprietor  of  a  tiact  of  land  including  said  lot,  sold  it  to 
the  Missouri  Lead  Company,  of  which  the  defendants  were  the 
agents;  that  the  plaintiff  had,  for  some  time  prior  to  the  sale, 
been  in  possession  of  the  lot  mentioned  in  his  petition;  and 
that  he  had  been  engaged  in  mining  for  lead  ore.  After  the 
sale,  early  in  Januaiy,  1854,  the  defendants,  as  agents  of 
the  company,  gave  notice  to  Fuhr  to  quit  said  lot.  And  on 
the  twenty-third  of  January,  1854,  the  defendants  entered  and 
forcibly  ejected  the  plaintiff.  The  court,  of  its  own  motion,  in- 
structed ihe  jury  as  follows:  "  1.  The  extent  as  to  quantity  and' 
the  duration  in  point  of  time  of  a  *  miner's  right,'  in  the  ab- 
sence of  any  special  arrangement  between  the  miner  and  the 
proprietor,  is  a  matter  to  be  determined  and  regulated  by  the 
custom  prevailing  in  that  behalf  in  the  particular  locality  where 
the  right  attaches;  and  where  it  appears  that  such  right  has  at- 
tached with  the  consent  of  the  proprietor,  then  it  continues  and 
is  obligatory  upon  all  persons  claiming  tmder  such  proprietor 
until  forfeited,  or  otherwise  determined  by  the  act  and  consent 
of  the  miner;  and  if,  while  such  right  continues,  the  proprietor 
interferes  and  puts  the  miner  out  of  his  ground,  then  by  such 
act  he  becomes  a  trespasser,  and  is  liable  in  damages  for  the 
value  of  the  privilege  of  which  the  miner  is  thus  deprived.'^ 
The  jury  found  for  the  plaintiff. 

NoeU^  for  the  appellants. 
Friaaell^  for  the  respondent. 

By  Court,  Biqhabdsoh,  J.  The  action  of  trespass  guare 
eiausumf regit  may  be  maintained  on  a  naked  possession  against 
a  wrong-doer,  but  it  will  not  prevail  against  a  party  who  had 
the  title  and  right  of  entry.  A  defendant  can  justify  under  the 
plea  of  liberum  tenemenium,  and  can  successfully  defend  the 
action  if  he  can  show  superior  title  and  right  of  possession. 
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although  possession  is  acquired  by  force:  l^peed  r.  BraxdeU,  7 
T.  B.  Mon.  568;  l\imer  v.  MeymoU,  1  Bing.  158;  Wilde  v.  Can^ 
lillon,  1  Johns.  Oas.  123.  The  common  law  affords  no  ciyil 
remedy  against  a  person  who  having  a  right  enters  forcibly: 
Taunton  y.  Castor ,  7  T.  B.  431;  but  the  injured  party  must 
appeal  to  the  statutory  action  of  forcible  entry  and  detainer: 
Krevet  y.  Meyer ^  24  Mo.  107.  If,  then,  the  plaintiff  in  this  case 
has  no  interest  in  the  land,  but  seeks  to  recoyer  for  the  unlaw- 
ful disturbance  of  an  incorporeal  right  to  dig  ore  on  another's 
land,  he  cannot  recoyer  on  the  case  made  in  his  petition,  but 
must  amend. 

The  first  instruction  giyen  by  the  court  was  erroneous,  for  it 
assumes  that  a  custom  had  been  proyed  regulating  the  rights  of 
miners,  but  the  bill  of  exceptions  is  silent  except  as  to  the  usage 
of  a  particular  mine.  The  practice  of  a  few  persons  in  a  busi- 
ness in  which  many  are  engaged  will  not  establish  a  custom 
which  all  persons  who  are  engaged  in  the  same  pursuit  are  pre- 
sumed to  know  and  recognize.  A  custom  which  would  confer  a 
right  so  important  as  that  asserted  in  the  instruction — being  no 
less  than  the  right  of  one  person  to  occupy  for  the  purpose  of 
mining  the  land  of  another  as  long  as  he  pleases  without  a  deed 
or  other  writing — ought  at  least  to  be  well  established  by  prooL 
A  local  custom  must  be  proyed  on  the  trial;  and  we  may  suppose 
there  was  more  eyidence  giyen  on  the  trial  of  this  case  than  we 
see  in  the  record,  but  it  ought  to  haye  been  preseryed  in  the 
bill  of  exceptions,  so  that  it  could  be  ascertained  what  interest 
the  plaintiff  had  in  the  land. 

The  judgment  will  be  reyersed  and  the  cause  remanded  to  be 
retried;  and  without  intending  to  anticipate  all  the  questions 
that  may  arise  on  another  trial,  it  may  be  appropriate  to  notice 
some  of  them  that  will  necessarily  be  presented.  It  will  be 
deyeloped  by  the  eyidence  whether  the  plaintiff  claims  the  right 
to  mine  on  the  defendant's  land  as  an  easement  or  under  a 
license.  If  he  claims  an  easement,  it  must  be  established  by 
deed,  for  being  an  incorporeal  hereditament,  it  lies  in  grant  and 
cannot  pass  by  liyeiy:  Arnold  y.  Stevens^  24  Pick.  109  [35  Am. 
Dec.  805].  A  mere  license  may  exist  by  parol,  and  ordinarily 
is  not  assignable,  and  is  reyocable  unless  it  has  been  executed, 
and  the  party  has  incurred  expense  on  the  faith  of  it,  so  that  he 
would  be  injured  by  its  reyocation:  8  Kent* s  Com.  452;  Pierre^ 
^nt  y.  Barnard,  6  N.  Y.  279;  Wood  y.  LeadbUter,  18  Mee.  A  W. 
888. 

In  Cook  y.  Steams,  11  Mass.  686,  the  court  held  that  a  license 
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is  technically  an  anChority  to  do  Bomething  on  the  land  of  an- 
other without  passing  an  estate  in  the  land,  and  a  license  to  do 
a  partionlar  act  does  not  invade  the  policy  of  the  law  that  re- 
quires conveyances  of  title  or  interest  in  land  to  be  in  wxiiingy 
for  it  may  amount  to  nothing  more  than  an  excuse  for  an  act 
which  would  otherwise  be  a  trespass;  but  an  easement  cannot 
be  acquired  without  a  deed,  or  prescription  which  implies  one. 
Savage,  0.  J.,  in  Mumford  v.  WkUney,  15  Wend.  880  [30  Am. 
Dec.  60],  after  reviewing  the  authorities,  observes:  **  They  all 
agree  in  this,  that  any  permanent  interest  in  the  land  itself  can- 
not be  transferred  except  by  writing.  Much  of  the  discrepancy 
may  have  arisen  from  the  different  ideas  attached  to  the  word 
'  license.'  If  we  understand  it  as  Ohancellor  Kent  defines  it,  it 
seems  to  me  there  can  be  no  difficuliy.  It  is  an  authority  to  do 
a  particular  act  upon  another's  land;  is  founded  in  personal 
confidence,  and  is  not  assignable.  For  example:  A  agrees  with 
B  that  B  may  hunt  or  fish  on  his,  A's,  land;  A  thereby  gives  B 
a  license  for  that  purpose.  This  gives  B  no  interest  in  the  land; 
he  cannot  authorize  any  other  person  to  go  upon  the  land;  it  is 
a  personal  privilege  granted  to  B  alone.  If  after  A  has  given 
his  consent,  and  before  B  has  entered  upon  his  land,  A  changes 
his  mind,  he  has  a  right  to  do  so  and  forbid  B  from  entering 
upon  his  land  for  the  specified  purpose.  The  license  is  thus  far 
executory,  and  may  be  revoked  at  pleasure.  If  B  afterwards 
enters,  he  is  a  trespasser.  If,  however,  B  enters  before  any  re- 
vocation of  the  license,  the  license  is  then  executed,  and  it  is  not 
competent  for  A  to  revoke  it  and  make  B  a  trespasser.  This 
doctrine  is  applicable  only  to  the  temporary  occupation  of  land, 
and  confers  no  right  nor  interest  in  the  land." 

Though  it  is  difficult  often  to  determine  between  an  easement 
and  a  license,  it  seems  to  be  settled  that  the  right  to  enter  and 
remain  on  another's  land  for  a  certain  time  or  indefinitely,  at  the 
pleasure  of  the  party  claiming  the  privilege,  is  an  interest  in  the 
land  which  can  only  be  created  by  deed.  A  license  cannot  be 
countermanded  after  it  has  been  executed,  so  as  to  permit  acts 
done  under  it  to  be  treated  as  trespasses;  and  though  sometimes 
it  may  not  be  easy  to  ascertain  the  point  of  time  at  which  a  parol 
license  may  be  revoked,  when  it  is  no  longer  executory  and  the 
licensee  has  expended  money  on  the  faith  of  it,  and  is  in  the  en- 
joyment of  the  privilege  connected  with  it,  yet  there  must  be  a 
time  at  which  it  is  revocable;  otherwise  it  would  create  a  perma- 
nent interest  in  land.  It  may  be,  however,  that  when  acts  have 
been  performed  upon  the  faith  of  a  license,  the  party  giving  it 
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may  be  equitably  estopped  from  rerotdng  it  to  the  injury  of  the 
other  party,  but  the  estoppel  will  be  limited  by  the  injury  it  ia 
inyoked  to  preTent;  as  if  A  gives  B  the  privilege  of  passing 
over  his  land,  it  may  be  countermanded  at  any  time,  and  no 
harm  will  be  done,  for  the  parties  will  stand  after  the  revocation 
where  they  were  before;  but  if  the  license  is  that  B  may  build  a 
house  on  A's  land,  and  B,  on  the  faith  of  the  license,  erects  the 
house,  he  might  have  the  right  of  removing  it,  and  A  would  per- 
haps be  denied  the  power  of  revocation  until  B  has  been  indem- 
nified by  the  use  of  the  property  for  the  money  he  had  expended 
on  it. 

The  other  judges  concurring,  the  judgment  will  be  reversed 
and  the  cause  remanded.         

FoBCiBLi  Entrt,  What  is:  See  Cn^  t.  BaUmigert  65  Am.  Dea  7S6^ 
note  737. 

Custom,  Proov  or:  See  BaHow  t.  Lambert,  66  Am,  Deo.  874^  note  870, 
where  numerous  oaaea  are  oolleoted. 

Easement  must  be  Foukded  on  Deed  oe  Wurnro,  ob  vpov  Pbesobip- 
tion:  See  BaadUm  v.  Putnam^  54  Am.  Deo.  158,  note  167,  where  other  caaet 
are  collected;  Dyer  ▼.  8tu\ford,  43  Id.  399,  note  404,  where  other  cmwm  are 
ooUected. 

License  is  Babe  Authoeitt  to  do  Cebtaut  Acts  ttpon  Akothee^ 
Lands  without  poBseMing  any  estate  therein:  See  Riddle  v.  Brown,  56  Am. 
Dec.  202,  note  206,  where  other  oases  are  collected;  Deeloge  v.  Peaee^  88  Mo. 
699,  citing  the  principal  case. 

Pabol  License  to  Wobk  Mnm:  See  Biddte  v.  Brown,  56  Am.  Deo.  202, 
note  206,  where  other  cases  are  collected. 

License,  when  and  how  Bevocable:  See  Riddle  t.  Brown,  56  Am.  Deo. 
202;  ffazelton  v.  Putnam,  54  Id.  158,  note  166,  where  other  cases  are  col- 
lected, and  this  subject  b  considered.  A  mere  license  may  exist  by  parol, 
and  is  revocable  unless  it  has  been  executed  and  the  party  has  tnenired 
expense  on  the  faith  of  it,  so  that  he  would  be  injured  by  the  revocation: 
Baker  ▼.  Chicago  etc.  R.  R.  Co.,  71  Mo.  272,  citing  the  principal  case. 

The  pbincifal  case  is  cited  in  Malson  v.  Calhoun,  44  Mo.  370,  to  the 
point  that  the  mere  erection  of  a  fence  on  land  of  another  by  mistake  does  not 
vest  the  title  in  him;  and  on  the  discovery  of  the  mistake  the  owner  may  enter 
and  remove  it;  and  in  Thomae  v.  Babb,  45  Id.  388,  to  the  point  that  if  in 
ejectment  the  evidence  shows  that  the  occupation  was  by  the  pLainti£F's 
license,  the  defendant  will  not  be  liable  to  the  same  extent  that  he  woald  be 
if  his  possession  had  been  wrongf  uL 
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[84  Nsw  HAMnniBa,  ZSL] 
IroOEPOBATiaW  OF  Town  MAT  BX  PbOVXD  BT  RxPBISXllTATIOy,  LlOISLATIT* 

OsAiras  nfloenarily  implying  a  town  corporation,  or  by  olaim  and  naer  of 
tha  oorporate  powers  of  a  town  with  the  knowledge  and  assent  of  the  legis- 
Utore,  and  without  objection  or  intermption  for  a  period  long  enough 
to  famish  evidence  of  a  prescriptive  right,  where  no  charter  or  act  of  in- 
corporation of  the  place  as  a  town  can  be  found. 

StIDSNOB  TXNDISrO  to  PbOVX  ExISTXNCB  of  TOWK  BT  PaiSCBIFnTB  BlOHT 

18  ALSO  EviDXNGK  proper  to  be  weighed  in  the  attempt  to  establish  its 
ezistenoe  by  reputation. 

HbW    ChABTXB    DOBS    NOT    BXTINOUISH    OlD    PBIVILBOBS;    and    Aor   OF 

Inoobpobation  does  not  raise  any  conclasive  presnmption  that  the  town 
thus  incorporated  was  not  a  corporate  town  before  the  act  was  passed. 
It  is  evidence  to  be  weighed  by  the  jnry. 
DxxDS  AND  Otheb  Pbivatb  Documbnts  abb  Admissiblb  a8  Etedbnob  op 
Rbputation  of  the  matters  of  general  and  public  interest  recited^in  them. 

VbUNDATION  FOB  AdMITTINO  EviDBNOBOF  REFUTATION,  OB  DeOIABATIONSOF 

Old  AND  Dbobabbd  Pbbsons,  must,  in  subjects  interesting  to  a  compar- 
atively small  portion  of  the  community,  as  a  city  or  a  parish,  first  be 
laid  by  showing  that  from  the  situation  of  such  persons  they  were  prob- 
ably conversant  with  the  matter  of  which  they  were  speaking,  or  such 
evidence  will  be  rejected. 

VXBDIOTS  ABB    EbGBIVABLB    EvIDXNOB  OF    RbFITTATION     IN  QUBSTIONS  OF 

Obnbbal  OB  PuBUO  Intxbbst,  and  the  circumstance  that  the  verdict 
was  p08i  litem  motam  does  not  affect  its  admissibility. 
Vbsdiot  AND  Judgment  against  Town  in  Action  fob  Sufpobt  of  Pau- 
rxB,  THOUGH  Bbndxbxd  aftbb  Act  of  Inoobpobation,  is  Evidbnob 
OF  BxFUTATiON  of  the  place  as  a  town,  if  they  were  founded  on  a  claim 
and  settlement  of  a  prior  date;  and  they  are  admissible  to  rebut  the  pre- 
■omption  that  the  town  was  not  incorporated  before,  though  they  would 
have  no  tendency  to  prove  an  incorporation  fifteen  years  prior  to  the  ad 
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of  inoorporatioii.  Their  effect  would  not  be  modified  by  the  fact  that 
the  plaintiff  in  the  action  afterwarda  snpported  the  aaoie  paoper;  and 
■noh  fact  woald  have  no  tendency  to  rebut  the  effect  of  the  verdict  and 
Judgment  aa  evidence  of  the  reputation  of  the  corpovate  character  of  the 
town. 

fvooMPLniHiss  OF  Stati  Rxoobds  mat  bb  Showk  to  Aooount  iob  Fact 
THAT  Ko  Ghabtbb  ob  Aot  OF  Inoobpo&atiok  of  Town  oak  bx  Fouim. 
Tliua  a  private  act  reciting  the  burning  of  the  aecretaiy'a  office,  and  an 
aoooont  of  the  aame  fire  communicated  to  the  New  Hampshire  Hiatorical 
Society's  Collections  by  one  formerly  secretary  of  state,  are  competent 
evidence  of  that  historical  fact  for  such  a  purpoae.  Evidence  of  aa 
unsuccessful  aearch  in  the  office  of  the  aecretary  for  charteca  of  other 
towiia  is  also  admissible  to  show  the  records  to  be  incomplete. 

Bboords  of  Town  akx  Rjegxtvabls  in  Evidxnob,  as  Showikq  Ghabao- 
TBB  IN  Which  Plaox  Assumed  to  Act;  whether  they  show  acts  only 
which  a  town  could  do,  or  such  as  unincorporated  places  might  also  do. 

Public  Books,  though  not  Stbictlt  Town  Reoobds,  abb  Rbcktvablb  in 
ESviDXNCX  as  almost  necessarily  giving  character  to  the  action  of  the  peo- 
ple of  a  place  claiming  to  be  a  town,  or  a  place  not  incorporated,  where 
such  books  contain  entries  made  by  the  officers  of  the  place  and  of  their 
doings  as  such. 

Books  Containing  Statkmknt  of  Taxxs  Ain>  Accounts  abb  Bvidbncb 
Pbopbb  to  bb  Wbiohbd  bt  Jubt  that  the  people  of  a  place  claimed 
to  exercise  the  peculiar  powers  of  a  town,  where  they  voted  in  their 
meetings  to  raise  taxes  for  purpoaes  for  which  unincorporated  plaoea 
oould  not  raise  money,  as  for  the  building  of  highways  and  the  support 
of  paupers,  and  where  the  proper  officers  proceeded  to  asseos,  collect, 
and  appropriate  such  taxes.  They  are  admissible,  too,  without  being 
certified  by  the  town  clerk,  as  they  are  not  records  requiring  his  attesta- 
tion; and  are  receivable  on  the  ground  that  they  are  the  written  state- 
menta  of  peraons  conversant  with  the  place  and  ita  affiura.  The  same 
facta  might  be  ahown  without  any  booka,  by  the  teatimony  of  any  person 
to  whom  they  were  familiar. 

Acts  of  Lbgislatubb  Incibbntallt  Bbooonizing  Placb  as  Town  abb 
Bbgeivablk  as  Evidbncb  of  Bbpctation  of  the  place  aa  a  town,  and 
also  aa  evidence  of  the  aaaent  of  the  legialatare  to  the  exercise  of  the  pow* 
ers  of  a  town. 

Vbnibbs  fob  Jubobs,  of  Thbmsblybs  alonb,  abb  without  Wbigbt  as 
Evidence  of  Bbputation  of  Place  as  a  town,  because  the  courts  can- 
not confer  corporate  powers. 

CouBTs  WILL  Takb  JUDICIAL  NoTiCB  OF  TowNS  Bs  the  puUio  bo* lies  from 
which  jurors  are  to  be  drawn,  and  to  whose  offioers  their  writs  tor  Juron 
are  to  be  sent. 

Towns  only  abe  AuTHOBinED  to  Dbaw  Jubobs,  and  Fact  that  Placb 
WAS  Requibed  by  the  courts  to  return  Jurors,  and  that  Jurofs  wers 
drawn  and  returned  to  the  oourta,  ia  evidence  that  the  place  was  re- 
puted to  be  a  town  and  assumed  to  act  as  such. 

Act  of  Incobfobation  cannot  be  Pboved  bt  Kvxdbnob  that  Plage  has 
BEEN  Classed  for  the  choice  of  a  representative;  beoauae  uninoorpoiated 
places  are  usually  classed  for  that  purpose. 

Places  Exebcising  Town  Pbivileoes  abe  Townb  bt  iMFUOATRnr. 
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POWSB    TO   Eiacr   BbPRBSENTATIYBS  without   CLASSUnCATION    n,  ukdsb 

GoHSTiTUTioy  OF  Nbw  HAMPSHnuEy  CovTiKSD  TO  T0WN8;  viz-jthose 
places  having  one  fanndred  and  fifty  ratable  poUa^  or  places  with  town 
privileges,  which  are  really  towns.    No  others  have  such  power. 
No  Pabticulab  Fobm  or   Wobds  is  xveb  Required  to  Constituti 

C!0BP0BATI02r. 

Gbast  bt  State  will  of  Itself  Gonfeb  Gorpobate  Chabactsb. 

Pabties  hot  Found  to  Possess  Cobpobate  Powebs  will  be  Deemed 
CoBPOBATiON,  if  the  intention  of  the  legislature  woald  be  otherwise  de- 
feated. 

Lbgislatite  Annexation  of  Otheb  Tebbitobt  to  Town  will  Make  It 
Town  in  Futube,  even  if  it  was  not  a  town  before. 

Powebs  of  Uninoobpobated  Places  undeb  Constitution  and  Laws  of 
New  Hampsbibb  Pointed  out,  and  the  gradual  approximation  of  the 
condition  and  powers  of  snch  places  to  those  of  towns  shown. 

OONGLUSITE  PbESUMPTION  OF  GbANT  FBOM  StATE  IS  FUBNISHED  BT  UN- 
QUESTIONED UssB  and  enjoyment  of  the  franchise  of  a  town  for  twenty 
years  without  interruption  and  with  the  assent  of  the  government. 

TnLE  BT  Pbescbiption,  Which  always  Pbesupposes  Grant,  is  Ao- 
QUiBED  BT  Unquestioned  Useb  and  enjoyment  of  the  franchise  of  a 
town  for  twenty  years  without  interruption  and  with  the  assent  of  the 
government. 

Absdmpsit  for  the  support  of  E.  Holt,  a  pauper,  from  August 
27, 1847,  to  January  10,  1850.  The  plea  was  the  general  issue. 
It  was  admitted  that  Holt  was  a  pauper,  standing  in  need  of  re- 
lief; that  the  supplies,  as  charged,  had  been  furnished  by  the 
plaintiff;  thai  proper  notices  under  the  statute  had  been  served 
on  defendant  according  to  law;  that  Holt  had  resided  in  Aliens- 
town  for  a  long  time  prior  to  181G;  that  for  four  successive  years, 
from  1816  to  1820,  he  dwelt  and  had  his  home  in  said  Aliens- 
town,  and  owned  and  occupied  real  estate  there  to  the  value  of 
one  hundred  and  fifty  doUars  and  more;  that  he  paid  all  taxes 
duly  assessed  on  him  and  his  estate  during  said  time;  and  that 
plaintiff  was  entitled  to  recover  the  amount  claimed  in  this  action 
if  Allenstown  was  an  incorporated  town  prior  to  1816.  The 
defendant  introduced  a  copy  of  a  legislative  act  of  incorporation 
of  Allenstown,  approved  July  2, 1831,  and  proved  that  diligent 
search  had  been  made  among  the  state  records,  and  that  no 
evidence  on  record  of  any  colonial  grant  or  act,  or  any  act  by 
any  legislature  or  otherwise,  constituting  the  town  of  Aliens- 
town,  prior  to  1831,  could  be  found.  The  defendant's  position 
respecting  this  act,  and  the  views  of  the  lower  court  concerning 
it,  will  be  found  in  the  opinion.  The  plaintiff  contended  that 
Allenstown  had  been  incorporated  by  some  charter  or  act  pri^x 
to  1816,  and  that  the  incorporating  instrument  had  been  lost  or 
destroyed  by  lapse  of  time  or  accident.    To  prove  the  existence 
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of  snoh  charter  or  act,  he  introdaoed  eyidenoe  of  lepatation,  oon* 
Bisting  of  Tarious  ancient  deeds,  records,  and  documents,  and 
the  dechiiations  of  persons  formerly  resident  in  Allenstown,  now 
deceased,  etc.  Plaintiff  offered  in  evidence  the  copy  of  a  writ^ 
Terdict,  and  judgment  in  Pembroke  t.  Attenstovm^  as  evidence  that 
Allenstown  was  an  incorporated  place  prior  to  1831.  The  judg* 
ment  was  recovered  in  February  term,  1834.  The  writ  was  en- 
tered September  term,  1832,  and  was  founded  on  an  account  for 
the  support  of  a  pauper  from  June  4, 1829,  to  August  1,  1832. 
This  was  admitted  under  the  objection  that  it  was  of  too  recent 
a  date.  Defendant  offered,  during  the  course  of  the  trial,  to 
prove  that  the  pauper,  whose  settlement  was  in  question  in  said 
action,  had  been  since  the  date  of  the  judgment,  and  was  stilly 
supported  as  a  pauper  by  said  Pembroke,  but  the  court  excluded 
the  testimony.  To  rebut  this  evidence  of  reputation,  defendant 
introduced  various  ancient  deeds,  records,  and  documents,  and 
the  dedaiations  of  deceased  persons,  Lite  of  said  Allenstown. 
To  disprove  the  fact  of  incorporation,  the  defendant,  on  this 
question  of  reputation,  offered  in  evidence  a  deed  where  both 
the  parties  lived  away  from  Allenstown,  and  without  laying  any 
foundation  showing  them  to  be  familiar  with  Allenstown.  This 
evidence  was  excluded  by  the  court  below.  Defendant  also  at- 
tempted to  prove  what  Judge  Livermore  said  at  the  trial  of  a 
cause  at  which  he  was  presiding,  about  Allenstown  being  incor- 
porated, but  without  showing  him  to  have  been  familiar  with  the 
affairs  of  Allenstown.  This,  too,  was  rejected.  Plaintiff  intro- 
duced the  copy  of  a  private  act  of  the  legislature,  approved  April 
1, 1737,  to  prove  that  certain  public  records  of  the  state  had  been 
lost  or  destroyed  by  fire,  and  which  was  received  under  the  de- 
fendant's objection  of  incompetency.  He  then  offered  in  evidence 
for  the  same  purpose  a  written  history  of  the  fire,  and  which  is 
briefly  stated  in  the  opinion.  Defendant  objected:  1.  That 
the  plaintiff  had  not  shown  by  any  proper  search  that  any 
charters  of  towns  or  other  public  records  had  ever  been  lost; 
2.  That  if  this  had  been  shown,  the  book  offered  was  not 
a  history  so  well  authenticated  as  to  make  it  authority* 
But  the  evidence  was  admitted.  Plaintiff  also  offered,  for  the 
same  purpose,  evidence  tending  to  prove  that  the  sccretaiy  of 
state  had  made  diligent  search  among  the  state  records,  and 
that  no  charters  or  acts  of  incorporation  of  a  number  of  towns 
named  could  be  found.  This  was  admitted  under  objection. 
Plaintiff  then  offered  in  evidence  the  records  of  Allenstown 
from  1789  to  1831,  firom  the  town  clerk's  office,  for  the  purpoes 
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of  showing  that  in  all  their  acts,  from  their  earliest  oiganization 
down  to  1831,  they  had  assumed  to  act,  and  had  acted,  in  the 
eapacitj  of  a  town.  Defendant  objected  to  the  reception  of 
any  evidence  firom  the  records  proving  acts  on  the  part  of  Aliens- 
town  which  unincorporated  places  might  do;  but  the  records 
were  admitted.  Plaintiff  offered  in  CTidence,  as  a  part  of  said 
leoords,  a  book  purporting  to  be  a  record  of  the  sale  of  non« 
lesidents'  lands  for  taxes  in  Allenstown  for  the  years  1822  and 
1823.  This  was  objected  to,  on  the  ground  that  it  did  not  show 
any  legal  taxes  assessed  upon  Allenstown  upon  which  such  sale 
could  lawfully  be  made.  This  was  admitted.  The  plaintiff 
also  offered  the  books  of  the  selectmen  of  Allenstown  prior  to 
1831,  and  they  were  admitted  [under  objection  from  defendant. 
In  these  books  there  were  frequent  references  made  to  particu- 
lar  pages  of  a  book  referred  to  as  the  pauper*book  and  the 
echool-book,  for  the  particular  items  which  made  up  the  amounts 
charged  in  the  accounts  of  the  selectmen.  These  books  were 
produced  under  a  subpoBua  duces  tecum  ^  and  after  proper  proof 
of  their  custody,  and  that  they  were  with  other  books  and  rec- 
ords of  the  selectmen  of  Allenstown,  they  were  offered  as  a  por- 
tion of  the  selectmen's  records,  but  were  objected  to  because 
they  were  not  verified  or  signed  by  the  clerk,  and  because  they 
were  private  books  of  the  selectmen,  and  therefore  incompetent 
evidence  of  any  acts  of  Allenstown,  or  the  capacity  in  which  she 
acted.  The  court  admitted  them.  Various  acts  of  the  legisla- 
ture, tending  to  show  that  the  state  had  recognized  Allenstown 
as  a  town,  were  offered  in  evidence  by  plaintiff,  and  admitted 
onder  defendant's  objection  that  no  acts  of  the  state  govern- 
ment could  be  a  recognition  of  Allenstown  as  a  town  unless  the 
act,  in  direct  terms  or  by  necessary  implication,  conferred  the 
powers  of  a  corporation.  This  was  claimed  to  be  a  question  of 
law  for  the  court,  and  not  one  of  fact  for  the  jury.  Acts  for 
the  apportionment  of  public  taxes,  the  ''beef  act,''  passed  in 
1780,  and  other  documents,  were  admitted,  under  defendant's 
objection,  as  tending  to  show  reputation  and  recognition  on  the 
part  of  the  state.  In  these  documents  Allenstown  was  enumer- 
ated among  towns  without  any  mark  of  discrimination,  though 
it  appeared  that  other  places,  usually  regarded  as  unincor- 
porated, were  enumerated  in  the  same  manner.  Plaintiff  also 
offered  evidence  to  show  that  writs  of  venire  facUu  had  been 
issued  by  the  courts  each  year  from  1824  to  1831,  directed  to 
the  town  of  Allenstown,  and  that  Allenstown  had,  in  compli** 
ance  with  the  requirements  of  said  writs,  drawn  and  returned 
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joiora  to  seire  at  said  courts.    Defendant  objected  that  this 
evidence  was  too  recent  to  prove  repatation,  and  not  of  a  chaiv 
acter  to  proye  recognition;  but  it  was  admitted.    Plaintiff  then 
offered  in  evidence  Tarioos  acts  of  AUenstown  between  1816  and 
1831,  tending  to  proTe  that  they  bad  acted  as  a  town,  and  had 
also  performed    acts  which  an    nninoorporated  place  could 
not  legally  do;  and  also  Tarious  acts  of  the  state  government 
in  the  same  period  of  time,  tending  to  show  a  recognition  of 
AUenstown   as  a  town  by  the   state.    The   court   admitted 
the  evidence,  under  defendant's  objection,  but  instructed  the 
juiy  that  they  would  consider  this  in  connection  with   all 
the  other  similar  acts  of  AUenstown  and   the  state  prior  to 
1816,  and  find  from  the  whole  evidence  whether  AUenstown 
was  incorporated  prior  to  the  act  of  1831;   and  if   they  so 
found,  then  to  find,  further,  as  to  the  time  of  its  incorporation, 
whether  it  was  before  or  after  1816.    The  court  also  instructed 
the  jury  that  an  unincorporated  place  was  liable  to  be  taxed  by 
the  government,  and  when  thus  taxed,  its  inhabitants  had  a  right, 
by  the  constitution  and  laws  of  the  state,  to  vote  for  state  sena- 
tors, and  to  choose  selectmen,  assessors,  and  collectors,  to  assess 
and  coUect  aU  taxes  thus  imposed  upon  them  by  the  govern* 
ment,  but  that  they  had  no  power  by  law  to  impose  a  tax  upon 
themselves,  or  to  raise  one  dollar  by  any  such  tax  upon  them- 
selves for  any  purpose  whatever;  that  they  could  not  vote  to 
raise  money  to  make  highways  or  to  repair  them;  that  they  had 
no  authority  to  raise  money  for  the  support  of  paupers;  and  that 
an  action  could  not  be  maintained  by  or  against  any  such  place. 
Defendant  excepted,  and  asked  the  court  to  instruct  the  jury 
that  unincorporated  places  had  the  right  to  a  representation  in 
the  house  of  representatives,  the  same  as  towns.    This  the  court 
declined  to  do,  but  did  instruct  them  that  although  such  unin^ 
corporated  places  were  not  entitled  to  such  representation  in 
the  house  of  representatives  by  virtue  of  the  express  provisions 
of  the  state  constitution,  yet  that  by  an  act  of  the  legislature 
such  places  might  properly  be  classed,  as  they  frequently  were, 
and  authorized  to  send  a  representative,  or  that  even  a  single 
unincorporated  place  might,  by  special  act  of  the  legislature,  be 
authorized  to  send  a  representative;  but  that  without  some  such 
act  of  the  legislature,  such  place  would  not  be  entitled  to  a  repre- 
sentative in  said  house  of  representatives.    Defendant  excepted. 
Two  other  points  of  instruction  to  the  jury  were:  1.  To  consider 
and  find,  upon  all  the  evidence  before  them,  whether  or  not 
AUenstown  had  been  in  fact  incorporated  by  any  charter,  grant. 
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or  act  of  inoorporation  of  the  proTinoial  or  state  goyemment 
prior  to  1816;  which  said  charter,  grant,  or  act  had  been  lost  or 
destroyed  by  lapse  of  time  or  by  accident;  2.  To  consider  and 
find  whether  or  not  Allenstown  had  for  twenty  years  prior  to 
1816  acted  as  a  town,  and  had  claimed  and  assumed  the  position 
of  a  town,  and  exercised  and  enjoyed  the  priyUeges  of  a  town, 
without  interruption,  and  with  the  assent  of  the  state  govern- 
ment.  The  jury  were  directed  to  return  a  verdict  for  the  plain- 
tiff if  they  found  a£SrmatiYely  on  the  first  point;  but  that  if  on 
that  point  they  should  not  find  that  Allenstown  had  ever  been 
incorporated  in  fact  prior  to  1816,  they  would  proceed  to  the 
second  point;  and  if  they  found  that  Allenstown  had  not  acted 
as  a  town,  etc.,  for  tweniy  years  prior  to  1816,  their  verdict 
would  be  for  the  defendant.  But  they  were  informed  that  if 
they  should  find  affirmatiYely  on  the  second  point,  the  court 
would,  for  the  purposes  of  this  trial,  hold  that  this  furnished  a 
conclusive  presumption  of  a  grant  from  the  state,  and  order  a 
▼erdict  for  the  plaintiff.  The  jury  found  affirmatiYely  on  both 
the  questions  submitted  to  them,  and  having  returned  that  fact 
to  the  court,  rendered  a  general  yerdict  for  the  plaintiff.    ^ 

Flint  and  Marriaon,  for  the  defendant. 

W.  H.  BarOeU  and  D.  Clark,  for  the  plaintiff. 

By  Ck)urt,  Bsll,  J.  It  has  been  settled  by  the  decisions  of 
the  superior  court  in  the  case  of  New  Boston  y.  Dunbarton,  12  N. 
H.  409,  S.  0.,  15  Id.  201,  that  in  a  case  where  no  charter  or  act 
of  incorporation  of  a  town  can  be  found,  it  maybe  proved  to  be 
a  town  by  reputation,  or  it  may  be  shown  to  have  claimed  and 
exercised  the  powers  of  a  town,  with  the  knowledge  and  assent 
of  the  legislature,  and  without  objection  or  interruption,  for 
eo  long  a  period  as  to  furnish  evidence  of  a  prescriptive  right. 

All  the  evidence  which  may  properly  bear  upon  the  second  of 
these  points  is  also  evidence  proper  to  be  weighed  under  the  first. 

The  case  was  tried  by  the  court  and  by  the  couusel  upon 
these  assumptions,  and  the  questions  we  are  now  called  to  de- 
cide relate  to  the  admissibility  and  effect  of  certain  parts  of  the 
evidence  offered,  and  to  the  propriety  of  the  instructions  given 
by  the  court  to  the  jury. 

1.  It  was  held  that  the  act  of  1831  did  not  raise  any  conclu* 
sive  presumption  that  the  town  was  not  before  incorporated,  but 
that  it  was  evidence  to  be  weighed  by  the  juiy.  It  is  contended 
that  it  was  conclusive  evidence  that  tbe  town  was  never  before 
incorporated. 
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tionB  of  fact  are  inferenceB  from  eridenoe,  and  Vkej 
may  be  resisted  by  evidence  leading  to  an  opposite  oondasion. 
As  matters  of  fact  they  are  to  be  submitted  to  a  jury;  this  is  not 
the  point  raised  here.  Legal  presumptions  are  artificial  rules, 
established  by  the  law,  upon  considerations  of  public  policy 
or  public  convenience,  against  which  no  evidence  is  received. 
We  have  not  been  referred  to  any  work  of  the  law  where  the 
presumption  contended  for  here  is  recognized,  and  we  are  aware 
of  none.  There  is  nothing  in  the  history  of  local  corporations 
to  justify  the  presumption.  Towns  in  England  were  ordinarily 
incorporated  by  a  royal  charters,  and  in  disturbed  times  they 
often  solicited  new  charters,  to  avoid  the  risks  of  forfeitures. 
If  a  corporation  by  accident  or  neglect  became  disorganized,  it 
could  be  restored  only  by  a  new  charter,  and  some  of  the  kings 
are  charged  with  extorting  money  from  corporations  by  com- 
pelling tiiem  to  take  new  charters,  for  which  they  were  obliged 
to  pay  large  fees  and  heavy  fines:  8  Hume's  Eng.  Hist.  182;  1 
Macaulay's  Eng.  Hist,  c.  2;  12  Lingard's  Eng.  Hist.  341.  It 
is  a  settled  principle  that  a  new  charter  does  not  extinguish 
old  privileges:  Eaddock^s  Case,  2  T.  Baym.  439;  CoUer  v.  CoUer, 
Vent.  355;  6  Vin.  Abr.  267,  283;  and  Corp.  I,  3;  Begina  v.  ^ 
wich,  2  Ld.  Baym.  1239;  C!om.  Dig.,  tit.  Franchise,  F,  9;  which 
could  not  be  true  if  the  presumption  insisted  upon  was  ad« 
nutted.  The  case  of  Bex  v.  Mayor  etc.  Stratfordrupon^Awm^ 
14  East,  360,  is  a  direct  authority  against  this  position. 

2.  The  deeds  offered  on  the  one  side  and  the  other  were  com- 
petent evidence,  though  of  no  great  weight.  The  principle  upon 
which  oral  declarations  are  admitted  in  matters  of  general  and 
public  interest,  as  a  means  of  proving  traditionary  reputation, 
applies  to  documentary  and  all  other  kinds  of  proof  denomi- 
nated hearsay.  If  the  matter  in  controversy  is  ancient,  and  not 
susceptible  of  better  evidence,  any  proof  in  the  nature  of  tradi- 
tionary declarations  is  receivable,  whether  it  be  oral  or  written, 
subject  to  the  proper  qualifications.  Thus  deeds,  leases,  and 
other  private  documents  have  been  admitted  as  dediMtitory  of 
the  public  matters  recited  in  them:  1  Qreenl.  Ev.,  sec.  139;  1 
Fhill.  Ev.  249.  Such  evidence  was  received  without  objection 
in  New  Boston  v.  JDunbafion,  15  N.  H.  201,  before  cited;  Adams 
V.  Sianyan,  24  Id.  405.  The  deeds  introduced  to  prove  as  well 
as  to  disprove  the  fact  of  incorporation  were  of  persons  hereto- 
fore resident  in  Allenstown.  One  which  was  offered  of  land  in 
that  town,  but  excluded,  between  parties  residing  at  a  distance, 
was  rejected.    It  was  properly  excluded.    In  subjects  interest- 
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in^  to  a  comparatiTely  small  portion  of  the  commnniiy,  as  a 
city  or  a  parish,  a  foundation  for  admitting  evidence  of  repnta- 
tion,  or  the  declarations  of  ancient  or  deceased  persons,  must 
first  be  laid  by  showing  that  from  their  situation  they  probably 
were  conversant  with  the  matter  of  which  they  were  speaking; 
1  Oreenl.  Ev.,  sec.  136;  1  Phill.  Ev.  255. 

Upon  this  principle,  the  evidence  of  what  was  said  by  Judge 
Livermore,  who  is  not  shown  to  have  been  conversant  either 
with  the  place  or  the  afESEurs  of  Allenstown,  was  properly  re- 
jected. 

The  verdict  and  judgment  in  Pembroke  v.  AUenstown,  21  N.  "BL 
107,  was  admitted  as  evidence  of  reputation,  though  it  was  ob- 
jected that  the  suit  was  commenced  a  year  after  Allenstown  was 
incorporated  by  statute,  in  1831,  and  for  a  daim  accrued  partly 
before  and  partly  after  the  act  of  incorporation.  It  would,  of 
course,  have  been  objected  to  for  that  cause  if  the  recovery  had 
been  upon  a  claim  arising  after  the  incorporation  alone.  We  must 
therefore  assume  that  the  recovery  apx>eared  to  be  for  a  cause 
arising  before  that  date.  The  question  involved  must  have  been 
a  settlement  acquired  by  at  least  four  years'  residence  before  the 
first  charge.  It  had  no  tendency  to  prove  an  incorporation  be- 
fore 1816,  which  the  plaintiffs  were  bound  to  establish,  but  was 
admissible  to  rebut  the  position  taken  by  the  defendants,  that 
the  town  was  not  incorporated  till  1831.  The  circumstance  that 
the  verdict  was  po9t  liiem  motam  does  not  affect  its  admissibility, 
is  the  rule  laid  down  by  1  Greenl.  Ev.,  sec.  139,  for  which  he 
cites  many  authorities. 

The  fact  that  Pembroke  subsequently  maintained  the  same 
pauper,  for  whose  support  a  recovery  was  had  in  that  action,  had 
no  tendency  to  rebut  the  effect  of  the  verdict  as  evidence  of 
reputation  of  the  corporate  and  town  character  of  Allenstown. 

Evidence  showing  that  no  charter  or  incorporation  of  Allens- 
town as  a  town  could  be  found  in  the  state  records  being  intro- 
duced, it  was  competent  for  the  plaintiff  to  show  that  the  records 
were  not  so  complete  that  it  could  be  inferred  that  there  had 
never  been  any  such  charter  or  incorporation.  As  tending  to 
show  this,  evidence  that  the  house  of  the  secretary  of  the  prov- 
ince was  burned  in  1736,  and  many  public  records  and  papers 
destroyed,  was  properly  admissible.  The  copy  of  the  private 
-act  reciting  these  facts,  which  are  to  be  established  as  matters 
of  history  of  public  and  general  interest,  seems  to  have  been 
properly  admitted.  It  cannot  be  presumed  that  the  legislature 
would  have  passed  an  act  containing  a  false  recital  as  to  such  a 
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matter.  Tlie  histoiy  of  the  same  fiie,  giyen  in  the  fifth  New 
Hampshire  Historical  Sooiely's  Colleotions,  by  the  late  Richard 
Bartlett,  esq.,  former  secretary  of  state,  is  entitled  to  as  high 
credit  as  any  history.  Mr.  Bartlett  was  well  known  as  an  able 
lawyer,  and  a  gentleman  of  high  personal  character.  The  arti- 
cle in  question  bears  striking  evidence  of  the  diligence  and  care 
which  were  habitual  to  him.  It  is  admissible  on  the  ground  of 
reputation.  The  fact  of  the  burning  of  the  secretazy's  house, 
and  of  a  part  of  the  public  records,  is  recited  in  the  public  stat- 
utes: 26  G^.  n.,  ProT.  Sfcats.  1771,  p.  175,  of  which  the  court 
may  properly  take  notice  ex  officio. 

The  CTidenoe  of  the  search  for  charters  of  other  towns  was 
admissible  also  to  show  the  records  incomplete.  And  it  is  not 
mat.ftrial  that  in  some  instances  other  explanations  of  the  &ct 
may  be  given  than  the  loss  of  tha  records.  Dover,  Exeter,  Hamp- 
ton, and  Portsmouth  were  doubtless  incorporated  or  recognised 
as  towns  during  the  period  when  the  government  of  New  Hamp- 
shire, in  the  time  of  the  great  rebellion  in  England,  was  usurped 
by  Massachusetts.  Others  were  probably  incorporated  as  dis- 
tricts and  parishes,  and  have  been  made  towns  by  the  operation 
of  general  laws  conferring  the  character  of  towns  on  such  dis- 
tricts or  parishes. 

The  records  of  Allenstown  were  all  admissible,  whether  thej 
tended  to  show  such^cts  as  a  town  alone  could  do,  or  such  acts 
as  an  unincorporated  place  might  equally  do.  The  mere  fiict 
that  acts  were  done  which  any  unincorporated  place  might 
rightfully  do,  would  have  no  tendency  to  prove  the  place  a  town, 
but  the  manner  of  doing  them  must  generally  carry  evidence 
that  they  were  done  in  the  character  of  a  town,  or  otherwise. 
The  material  question  is  whether  the  people  of  the  place  as- 
sumed to  act  in  the  character  of  a  town,  and  their  records  must 
almost  necessarily  have  a  distinct  bearing,  either  negatively  ox 
affirmatively,  upon  this  point. 

The  book  containing  the  taxes  and  accounts,  though  not  prop* 
erly  a  town  record,  was  yet  a  public  book  containing  entries 
made  by  the  officers  of  the  place,  of  their  doings  as  such;  and 
the  same  remark  applies  to  the  school-book  and  pauper-book. 
They  were  of  the  character  of  declarations,  or  admissions,  of 
the  place  itself,  made  by  its  officers  in  the  course  of  their  busi- 
ness, and  almost  necessarily  giving  character  to  the  action  of 
the  people  as  claiming  to  be  a  town,  or  a  place  not  incozporated. 

Taxes  for  state  and  county  purposes  might  be  rightfully  as- 
sessed in  unincorporated  places,  under  general  laws  passed  as 
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early  as  1789:  Laws  1789,  p.  211;  and  for  the  support  of  schools, 
after  1808:  Laws  1815,  p.  88;  bat  at  no  time  for  highways  or 
paapers,  according  to  the  decision  in  EHJUborcugh  ▼.  Deering,  4 
N.  H.  86.  Whether  the  action  of  the  place  or  its  officers  was 
legal  or  not  as  to  the  method  of  proceeding  is  not  material  to 
the  inquiry,  since  the  inference  is  equally  strong  as  to  the  char- 
acter in  which  they  assumed  to  act,  whether  they  proceeded 
legally  or  otherwise.  If  the  people,  in  their  meetings,  voted  to 
raise  taxes  for  purposes  for  which  unincorporated  places  could 
not  raise  money,  as  for  the  building  of  highways,  and  the  support 
of  paupers,  and  the  proper  officers  proceeded  to  assess,  collect, 
and  appropriate  such  taxes,  it  is  evidence  that  they  claimed  to 
exercise  the  peculiar  powers  of  a  town,  though  the  proceedings 
might  not  be  conformable  to  law.  Though  not  condusiye,  it 
would  be  evidence  to  be  weighed  by  a  jury« 

That  they  are  not  certified  by  the  town  clerk  is  not  material. 
They  are  not  records  requiring  his  attestation.  They  are  origi- 
nal minutes  of  the  acts  done  by  the  officers  of  the  place  in  the 
course  of  their  official  duties,  and  of  the  nature  of  admissions 
of  the  place  by  its  officers.  The  same  facts  might  be  shown 
without  any  books,  by  the  testimony  of  any  person  to  whom 
they  were  known. 

Considered  as  the  written  statements  of  persons  conversant 
with  the  place  and  its  afiBedrs,  they  were  admissible  as  evidence 
of  reputation. 

The  character  of  the  acts  of  the  legislature  offered  in  evidence 
is  somewhat  various.  The  acts  of  the  convention  of  1775,  being 
of  a  revolutionary  character,  ought  not  to  be  of  much  weight; 
but  these  and  the  acts  of  the  legislature  which  speak  of  Aliens- 
town  incidentally  as  if  it  were  a  town  may  be  properly  weighed 
by  the  jury  as  evidence  of  the  general  impression  of  the  com- 
munity at  those  times  that  Allenstown  was  a  town.  They  may 
stand  on  the  same  ground  as  the  deeds  to  which  we  have  before 
referred,  and  as  the  venires  for  jurors.  The  latter  are  without 
weight  as  a  recognition,  because  the  courts  cannot  confer  cor- 
porate power.  They  may,  however,  take  judicial  notice  of 
towns  as  the  public  bodies  from  which  jurors  are  to  be  drawn, 
and  to  whose  officers  their  writs  for  jurors  are  to  be  sent.  It  is 
not  suggested  that  unincorporated  places,  before  the  revised 
statutes,  were  authorised  to  draw  jurors,  and  we  are  aware  of  no 
statute  which  gave  them  that  authority.  That  they  were  re- 
quired by  the  courts  to  return  jurors  is  evidence  that  Aliens- 
town  was  reputed  to  be  a  town.    And  it  is  evidence  that  the 
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plaoe  assomed  to  act  as  a  town,  that  jnxora  were  drawn  and 
returned  to  the  courts. 

The  acts  of  the  legislature  incidentallj  recogniang  the  town 
of  AUenstown  as  a  town  are  evidence  of  their  knowledge  of  the 
claim  and  of  their  acquiescence  in  the  assumption,  if  it  was 
such,  of  the  corporate  powers  of  a  town,  which  it  would  be 
necessaty  to  show,  together  with  the  continued  exercise  of  such 
powers  for  the  peiiod  of  twenty  years,  either  to  establish  their 
title  to  be  a  town  by  prescription,  or  to  authorize  the  jury  to 
presume  the  existence  and  loss  of  a  town  charter. 

Besides  the  statutes  to  which  we  have  referred,  we  find  among 
the  documents  put  in  evidence  in  this  case  two  acts  of  the  legis- 
lature, which  are  not  simply  evidence  of  recognition,  or  of 
the  reputation  of  AUenstown  as  a  town.  The  first  is  a  joint 
resolution  of  the  legislature,  passed  June  21, 1811,  upon  the 
petition  of  the  selectmen  of  AUenstown,  signed  also  by  a 
majority  of  the  voters,  praying  the  legislature  **  to  empower 
said  town  of  AUenstown  to  elect  a  representative."  This  reso- 
lution provides  that  '*the  town  of  AUenstown  hanre  leave  to 
send  a  representative  to  the  general  court  of  this  state  tiU  the 
legislature  shaU  otherwise  order." 

In  the  case  of  New  Boston  v.  Dunbarton,  12  N.  H.  409,  it  was 
held  that  evidence  that  AUenstown  had  been  classed  for  the 
choice  of  a  representative  is  not  a  fact  of  a  character  to  be  sub- 
mitted to  a  jury  on  which  to  find  an  act  of  incorporation,  inas* 
;much  as  unincorporated  places  are  usuaUy  classed  for  that 
purpose.  By  the  constitution,  the  power  to  elect  representatives 
^without  classification  is  confined  to  towns.  By  section  9  of  part 
second,  ''every  town,  parish,  or  place  with  town  privU^ges 
[those  of  the  last  being  in  e£Eect  towns,  and  now  by  law  declared 
to  be  such:  Acts  of  1792  and  since],  having  one  hundred  and 
fifty  ratable  male  polls  of  twenty-one  years  of  age  and  upwards, 
may  elect  one  representative,"  etc. 

By  section  10,  ''such  towns,  parishes,  or  places  [omitting 
all  reference  to  town  privileges]  as  have  less  than  one  hundred 
«nd  fifty  ratable  polls  shaU  be  classed  by  the  general  court  for 
the  purpose  of  choosing  a  representative." 

It  then  proceeds,  section  11: ''  Whenever  any  town,  parish,  or 
place  with  town  privileges,  as  aforesaid,  shaU  not  have  one 
hundred  and  fifty  ratable  poUs,  and  be  so  situated  as  to  render 
the  classing  thereof  with  any  other  town,  parish,  or  plaoe  vezy 
inconvenient,  the  general  court  may,  upon  appUoation  of  a  ma* 
iority  of  the  voters  in  such  town,  parish,  or  plaoe,  issue  a  writ 
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for  their  neleotipg  and  wwifling  a  xepreseniatiYe  to  the  general 
court." 

The  power  of  electing  a  zepreeeniatiTe  under  a  resolution  of 
the  general  court  is  here  expressly  limited  to  towns,  and  places 
with  town  piiYileges,  which  are  really  towns.  No  others  were 
capable  of  acting  under  such  an  authority. 

The  second  is  an  act  passed  June  22, 1816,  entitled  ''An  act 
for  disannexing  lands,  owned  by  Bobert  Buntin,  etc.,  from  the 
town  of  Bow,  and  annexing  them  to  the  town  of  Allenstown." 
This  act  recites  a  petition  to  annex  the  lands  to  the  town  of 
AUenstown,  and  provides  that  the  land,  etc.,  be  disannexed 
from  the  town  of  Bow,  and  is  annexed  to  and  made  part  of  said 
town  of  AUenstown,  as  fully  and  amply  as  though  contained  in, 
etc.,  the  original  grant,  cluurter,  or  incorporation  of  said  AUens- 
town. 

It  cannot  be  questioned  that  no  particular  form  of  words  is 
ever  required  to  constitute  a  corporation.  It  was  so  expressly 
held  in  the  case  of  SuUon's  Hospital^  10  Co.  80,  and  is  so  laid 
down  in  Eyd  on  Corp.  62;  2  Kent's  Com.  27;  1  BoU.  Abr.,  tit. 
Corporations,  F,  1. 

Wherever  it  is  apparent  that  the  intention  of  the  legislature 
wiU  be  defeated  if  certain  parties  are  not  found  to  i>os8es8  corpo- 
rate powers,  they  wiU  be  held  to  be  created  a  corporation: 
Dyer,  100  a;  Ru8»eU  t.  Mm  of  Devon,  2  T.  B.  672;  StdibiriM  t. 
Jenninga,  10  Pick.  183;  North  Hempstead  y.  Hempstead,  2  Wend. 
109.  In  the  last  case,  it  is  said  that  it  had  been  decided  in 
Jackson  t.  Cory,  8  Johns.  386,  that  the  people  of  Otsego  county 
could  not  take  by  a  grant,  because  they  are  not  a  corporation; 
and  in  Hombeck  t.  Westbook,  9  Id.  73,  the  town  of  Bochestei 
could  not  take  for  the  same  reason;  yet  if  those  grants  had  been 
made  by  the  state,  the  grant  itself  would  have  conferred  a  cor* 
porate  character.  And  the  like  principle  was  held,  that  the  grant 
of  the  state  gives  to  the  grantee  a  capacity  to  take  land,  when 
otherwise  incapable,  as  in  the  case  of  the  heir  of  an  Indian: 
Goodell  T.  Jackson,  20  Id.  706  [11  Am.  Dec.  361];  of  a  for- 
eigner: Jackson  t.  Ets,  6  Cow.  314;  and  of  a  slave:  Jackson  y. 
Lervey,  Id.  397.  In  State  y.  Iburth  N.  H.  Turnpike,  16  N.  H. 
162  [41  Am.  Dec.  690],  it  was  held  that  if  the  acts  of  the  legis- 
lature recognized  the  subsequent  and  continued  existence  of  a 
oorporation,  such  recognition  wiU  be  a  waiver  of  any  forfeiture 
previously  incurred;  and  the  same  doctrine  was  held  in  Feopls 
V.  President  etc.  of  Manhattan  Co.,  9  Wend.  882;  and  by  Cowen, 
J.,  in  People  v.  EinQslon  etc.  Turnpike  Co.,  23  Id.  198. 
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It  18  on  fhis  principle  that  it  has  always  been  held  in  England 
that  a  writ  of  summons  to  a  commoner  to  attend  the  house  of 
lords,  if  acted  upon,  makes  the  party  a  peer,  because  none  but 
peers  can  hold  a  seat  in  that  body:  8  An.  Dig.  157  et  seq.;  and 
a  charter  or  statute  granting  a  right  to  elect  representatiyes  in 
parliament  makes  the  place  a  borough. 

And  it  is  on  this  principle,  so  far  as  we  can  discover,  that  the 
grantees  of  common  lands  in  this  state  under  royal  or  legislative 
grants  have  always  acted  as  corporate  bodies,  and  been  recog- 
nized  as  such. 

It  must  be  taken,  we  think,  that  the  legislature  by  their  reso- 
lution of  1811,  intended  to  recognize  Allenstown  as  a  place  en- 
titled to  all  the  powers  of  a  town,  and  to  confer  them  upon  it, 
if  it  had  them  not  already;  and  there  seems  no  reason  to  doubt 
that  by  the  act  of  1815  the  legislature  intended  to  annex  the 
lands  described  to  the  town  of  Allenstown — ^to  a  town  and  not 
to  an  unincorporated  place.  This  act  is  therefore  not  only  a 
recognition  of  Allenstown  as  a  town,  but  it  must  be  construed 
to  confer  the  powers  of  a  town  in  future,  if  it  had  not  been  be- 
fore incorporated. 

These  acts  being  regarded  by  us  as  conclusive  of  the  fact  in 
controversy,  most  of  the  questions  raised  in  the  case  are  ren* 
dered  immaterial. 

The  charge  of  the  court  as  to  the  right  to  send  a  representa- 
tive was,  upon  the  views  we  have  stated,  sufBiciently  favorable 
io  the  defendant,  and  not  open  to  any  exception  by  them.  So 
the  instructions  relative  to  the  mode  of  considering  the  evidence 
relative  to  the  acts  of  Allenstown  and  of  the  state  were  suitable 
and  proper:  Angell  &  Ames  on  Corp.  57,  58. 

The  charge  of  the  court  as  to  the  powers  of  unincorporated 
places  seems  entirely  correct.  By  statutes  passed  in  1789, 
1791,  and  afterward,  certain  corporate  powers  were  conferred  on 
what  were  then  and  still  are  called  unincorporated  places.  An 
extended  examination  of  the  statutes,  by  the  aid  of  the  counsel, 
shows  that  the  places  called  unincorporated  had  all  the  powers 
of  towns  as  to  state  and  county  taxes,  as  to  schools,  as  to  elec- 
tions of  state  and  county  o£Scers,  except  representatives,  and  of 
members  of  congress,  as  to  the  choice  of  selectmen,  assessors, 
and  town  clerk,  collectors,  fence-viewers,  and  measurers  of 
wood,  and  as  tp  perambulations,  and  that  their  officers  had  the 
powers  of  the  like  officers  in  towns  as  to  licenses,  strays,  the 
small-pox,  fences,  boundaries,  attachments,  records  of  deaths, 
etc.,  and  as  to  the  taxation  of  non-residents'  lands,  and  sucb 
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places  were  subject  to  extents  like  towns;  while  they  had  not 
the  powers  of  towns  as  to  highways,  nor,  by  the  decision  in 
HilMorough  y.  Deering,  4  N.  H.  86,  as  to  paapers,  nor  as  to 
jorors,  tithing*men,  mills,  pounds,  floating  timber,  watchmen, 
sealers  of  weights  and  measures,  firewards,  nor  as  to  arms  for 
soldiers,  nor  as  to  representatiyes. 

The  condition  and  powers  of  these  so-called  unincorporated 
places  have  been  gradually  approximating  to  those  of  towns,  so 
that  under  the  revised  statutes,  which  provide,  c.  1,  sec.  4,  that 
the  word  "  town"  may  be  construed  to  extend  and  be  applied 
to  any  place  incorporated,  or  the  inhabitants  of  which  are  re- 
quired to  pay  any  tax,  it  may  well  be  doubted  if  any  substantia] 
difference  now  exists  between  them. 

The  question  between  New  Boston  and  Dunbarton,  which  re- 
lated to  a  settlement  gained  before  1796,  was  very  materially 
different  from  that  presented  in  this  case,  which  relates  to  a  set- 
tlement commenced  in  1816. 

The  charge  that  the  unquestioned  user  of  the  franchise  of  a 
town  for  twenty  years  without  interruption,  and  with  the  assent 
of  the  government,  furnished  a  conclusive  presumption  of  a 
grant  from  the  state,  is  in  accordance  with  repeated  decisions  of 
our  courts:  WatkiaM  v.  Peck,  13  N.  H.  360  [40  Am.  Dec.  156]; 
Wallace  v.  Fletcher,  80  Id.  434,  and  others;  2  Greenl.  Ev.,sec. 
639. 

In  WaBace  v.  Fletcher,  supra,  it  was  held  that  though  in  Eng- 
land a  prescription  must  have  existed  beyond  time  of  legal 
memory,  yet  here,  by  analogy  to  the  statute  of  limitations,  an 
uninterrupted  user  of  an  incorporated  hereditament,  under  a 
daim  of  right  for  twenty  years,  as  between  parties  under  no  dis- 
ability, with  the  knowledge  and  without  interruption  of  those 
adversely  interested,  affords  conclusive  evidence  of  a  grant  or  a 
right,  as  the  case  may  be.  Such  user  and  enjoyment  may  be 
used  as  proof  of  a  deed  or  record  which  has  been  lost  by  time 
or  accident,  or  of  a  prescriptive  right  which  always  presupposes  a 
grant.  Such  a  title  may  be  well  called  a  prescription,  agreeably 
to  the  ancient  use  of  that  term,  though  it  depends  upon  a  period 
of  twenty  years,  and  has  no  connection  with  the  time  of  legal  or 
actual  memoiy:  Dare  v.  Heathcoie,  36  Eng.  L.  &  Eq.  564. 

The  rulings  of  the  court  below  being  sustained,  there  must  be 
judgment  on  the  verdict. 

Pkblet,  0.  J.,  and  Fowlxb,  J.,  having  been  of  counsel^  did 
pot  sit. 
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Anount  Dbebb  hat  bb  Giysn  nr  Etidencs  wxthout  Pboof  or  Bxboo- 
noN,  WHEN:  Oriawold  ▼.  Xew  York  Ins.  Co.,  3  Am.  Dec.  490,  note;  Jackaon 
T.  DavM,  15  Id.  451;  Orcme  ▼.  MamhaU,  33  Id.  631;  Settle  y.  AUboi^  52  Id. 
893,  and  note  399. 

TiTLB  BT  Pbsscbiption,  HOW  ESTABLISHED:  See  note  to  Lewis  t.  Hemdon^ 
14  Am.  Dec  71.  That  grants  may  be  presumed  from  a  lapse  of  time,  esa 
MUelteU  v.  Walker,  16  Id.  710;  Fiit^h  r.  Croghan,  19  Id.  139. 

To  CoNSTiTUTB  GRANT  OT  Lboislatube,  no  particniar  terms  are  necessary: 
Proprietoraqf  Ei{field  y.  PermU^  20  Am.  Deo.  580. 

LeGISLATUIUB  mat  CbEATB  CoBPORATION  without  RSQUIBIirO  COBVOBM- 

nr  to  the  usual  mode  of  organization  known  to  the  common  law:  Penobaeoi 
Boom  Corporation  y.  Lamson,  33  Am.  Deo.  656. 

Ghabtebs  and  By-laws  of  Gobfobation  must  be  Pboved;  they  cannol 
be  judicially  noticed:  Haven  y.  New  JIampehire  Asylum^  88  Am.  Dec  512. 
Legislative  journals  are  evidence  to  show  that  a  bank  was  not  chartered  by 
the  requisite  vote:  SHnner  v.  Deming,  54  Id.  463. 

Eboobds  ov  Gobfobation  abb  -Best  Etidenob  to  Pboyb  rra  Acts  in  a  suit 
against  it:  Haven  v.  New  Hampshire  Aeylum,  38  Am.  Dec  512,  and  note;  but 
see  Commonwealth  y,  Woelper,  8  Id.  628,  and  note  640,  where  other  doctrines 
are  announced. 

Ghabteb  will  be  Pbesuhed  to  Exist  fboh  Long  Exeboisb  of  Gqbpo* 
RATE  Bights,  or  from  other  circumstances:  Selma  ^  Tenji,  B.  B,  Co.  v.  J^ 
ton,  39  Am.  Dec  344,  and  notes  358.  Every  presumption  is  made  in  bkvor  of 
legal  existence  of  corporation  after  it  has  once  gone  into  operation  and  rights 
have  been  acquired:  Duke  y.  Cahawba  Nav.  Co.,  44  Id.  472. 

GoMMON  Reputation,  Which  is  Gompetent  as  Eyidencb  nr  Gases  of 
GuDTOM,  Pbescbiftion,  eto.,  must  be  reputation  as  to  the  right,  privilege, 
or  franchise  claimed,  and  not  hearsay  as  to  any  particular  fact  from  which 
the  right  might  be  inferred:  Vaughn  y.  Phebe,  17  Am.  Dec.  770. 

Towns  abe  not  Responsible  for  Ebbobs  ob  Wrongful  Acts  of  Asses- 
bobs  AND  Golleotors  OF  Tazes  in  assessing  and  collecting  ezcessiYe  or  unaa- 
thorized  taxes:  Lorillard  y.  Town  qf  Monroe,  62  Am.  Dec  120,  and  extended 
note  thereto  123-125,  discussing  the  question;  and  also  how  far  towns  are  cor- 
porations in  New  York,  and  the  liability  of  towns,  etc.,  for  illegal  taxes  and 
moneys  paid  over  to  them. 

Gompetenot  of  Official  Books  and  Papebs  as  EYiDEiraB:  JXkeman  y. 
Parrieh,  47  Am.  Dec  455,  and  cases  cited  in  note  to  same  465. 

Leoislatiye  Journals  aS  Eyidenoe:  See  extended  note  to  Jonea  v.  Jonee^ 
61  Am.  Dec  616,  discussing  the  question. 

The  principal  gasb  was  cited  in  Haynes  y.  Brown,  86  N.  H.  561,  to  the 
points  that  in  a  case  where  no  charter  or  act  of  Inoorporatlon  can  be  foond,  a 
charter  may  be  presumed  from  the  long-continued  exercise  of  ooipOFate  powen 
without  objection;  and  that  a  grant  of  corporate  powers  may  be  implied  who* 
otherwise  the  manifest  purpose  of  any  legislatiYe  act  would  be  defeikted. 
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DAmEiiS  V.  B^aw^. 


(M  Vbw  HAMMHlia,  404.] 

Lakblobd  ahb  Tekast  abb  Tkhaitts  nr  Comnnr  ov  Oaon  BAniD  <ni 

Skabbs  until  a  diyisioin  is  made. 
TEiAinr,  AfTXR  Expiration  of  hib  Lxabb  ahb   his  Buoyaii   vbom 
Leabkd  Prbiosrs,  HA8  RiQHT  to  ft  reaaoiMible  ingran  upon  the  land  in 
order  to  remove  his  property. 

Tl5A»T  OAKNOT  JcTSTirT  USS  OF  FOBOB  IK  ObTAIHINO  POSSISSION  OF    HU 

pROFXBTT  left  on  the  leased  premlsee  after  the  expiration  of  the  loaae. 

rXKAMT  CANNOT    liAIBTAIN  TbMSBABB   AOAINBT    BIS  Co-TBNANT   for  taking 

and  oanying  away  the  common  property. 

Entkt  of  Txnant  for  PuBPOsa  of  Taxing  awat  Pbofxbtt  to  Whkxh 
Hx  HAS  RiGBT  AS  TxNANT  IN  CoMMON  is  justifiable  of  itself;  but  is  BO 
by  force  of  a  license  in  law. 

Txnant  in  Common  cannot  Jumrr  Usx  of  Fobcb  in  Taxino  PoflSBSsioN 
of  the  common  property  when  held  by  his  co-tenant. 

Onx  Txnant  in  Common  cannot  Maxx  Division  of  Common  Pbofxbtt 
without  the  consent  of  the  other,  so  as  to  affect  the  rights  of  either. 

Ebtbt  of  Txnant  upon  Bxal  Estatx  of  his  Landlobd  fob  Pubposx  of 
Taking  awat  Pbofxbtt  to  Which  Hx  hab  Bight  as  Txnant  in 
Common,  if  accompanied  by  violence  to  the  owner  of  the  property,  makes 
him  a  trespasser  ab  initio^  and  liable,  not  only  for  the  entry,  but  for  the 
landlcMrd's  share  of  the  crop  carried  away. 

Hbasubx  of  Damagxs  in  Tbxspass  dx  Bonis  Aspobtatis,  where  the 
landlord  and  tensnt  are  tenants  in  common  of  certain  property,  and 
where  the  tenant  has  taken  the  whole,  is  the  value  of  the  landlord's  share, 
and  compCDsation  for  all  that  ho  loses  by  the  operation  of  the  wrong  and 
consequent  Judgment,  which  vesto  the  property  ip  the  trespasser,  and 
ordinarily  no  more. 

Tbbspabs  for  breaking  and  entering  plaintiff's  close  in  Notting- 
ham^  and  taking  and  canying  away,  among  other  things,  three 
bushels  of  beans.  DanielB,  in  the  spring  of  1853,  leased  to 
Brown  a  piece  of  land  to  be  fanned  upon  the  shares,  each  to 
receive  a  half  of  the  crop.  The  crop  of  beans  in  question  was 
harvested  and  put  in  the  bam  on  the  premises,  but  no  division 
of  them  was  made  between  plaintiff  and  Brown.  Plaintiff  in 
November  of  the  same  year  notified  Brown  in  writing  to  quit  the 
premises  on  December  1st  following.  On  the  third  or  fifth  of 
the  latter  month  Brown  moved  away,  and  proposed  to  remove 
the  articles  in  the  bam;  but  Daniels  forbade  this,  saying  that 
fhey  must  not  be  taken  away  until  there  was  a  settlement  between 
him  and  Brown.  On  December  7th,  Brown  and  several  other 
defendants  went  to  the  bam  and  informed  plaintiff,  who  was 
there,  that  they  had  come  to  make  a  division  of  the  crops  and 
take  away  Brown's  property.    Plaintiff  told  them  Brown  had  no 
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property  there,  and  be  should,  therefore,  do  nothing  about  a 
diyision.  Defendants  then  proceeded  to  divide  the  beans 
against  the  protestations  of  plaintiff,  who  attempted  to  hold  the 
bam  door  against  them,  but  thej  opened  it  by  foroe.  Defend- 
ants took  away  one  half  of  the  beans.  The  court  instructed  the 
jury  that  if  the  beans  were  in  the  possession  of  the  plaintiff,  and 
faiid  never  been  divided  by  the  consent  of  the  plaintiff,  the  de- 
fendants would  have  no  right  to  enter  with  force  into  the  dose 
of  the  plaintiff  and  make  a  division  of  the  beans  against  his  will, 
and  carry  away  one  half  of  them;  and  if  they  did  so,  the  plain- 
tiff was  entitled  to  recover  in  this  action  for  the  beans  so  carried 
away.  Defendants  excepted,  and  moved  that  the  verdict  for 
plaintiff  be  set  aside  and  a  new  trial  granted. 

Siickney  and  Thwk^  for  the  defendants. 

Marston  and  BeiU,  for  the  plaintiff. 

By  Court,  Bezx,  J.  The  only  question  raised  by  this  case 
relates  to  the  instructions  to  the  jury.  The  propriety  of  these 
depends  upon  the  property  of  the  beans;  the  right  of  the  ten- 
ant to  enter  upon  the  leased  premises  after  his  lease  has  expired, 
and  he  has  removed  from  them,  to  remove  his  property;  the 
right  of  a  co-tenant  to  take  common  property  from  the  posses- 
Kian  of  his  co-tenant;  the  right  to  use  force  in  such  a  case,  and 
upon  the  proper  measure  of  damages. 

It  is  settled  by  the  court  in  the  case  of  MouUon  v.  Bobinaon,  27 
N.  n.  550,  that  crops  raised  at  the  halves  are  the  common  prop- 
erty of  the  landlord  and  tenant  until  a  division  is  made:  Id.  557; 
and  this  is  so  considered  by  the  counsel  in  the  argument. 

A  tenant,  though  his  tenancy  is  dissolved  and  he  has  quit  the 
possession,  has  the  right  to  a  reasonable  ingress  upon  the  land 
in  order  to  remove  his  goods  and  utensils:  Oomyn's  Land.  & 
Ten.  856;  lit.,  sec.  69;  2  Bla.  Com.  147;  4  Kent's  Com.  Ill; 
EUioU  V.  Paige,  1  Pick.  49;  Com.  Dig.,  tit.  Estates,  H,  9. 

If,  therefore,  the  property  here  in  question  was  the  sole 
property  of  the  tenant,  he  would  have  a  dear  right  to  enter  on 
the  premises  to  remove  it,  within  a  reasonable  time.  It  does 
not  seem  that  any  question  is  made  as  to  the  reasonableness  of 
the  time  of  returning  for  the  articles  here  in  question. 

The  abstract  right  of  a  co-tenant  of  personal  property  to  take 
it  from  the  possession  of  his  fellow,  it  is  not  necessary  to  dis- 
cuss. For  the  present  purpose,  it  may  be  only  necessary  to 
consider  if  one  co-tenant  can  maintain  trespass  against  another 
for  taking  and  carrying  away  the  common  property;  and  upon 
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thiB  point  the  law  is  well  settled.  It  is  thus  stated  by  Little- 
ton, sec.  823:  *'  If  two  be  possessed  of  chattels  personal  in  com- 
mon by  divers  titles,  as  of  a  horse,  an  ox,  or  a  cow,  and  if  the  one 
take  the  whole  to  himself  out  of  the  possession  of  the  other, 
the  other  hath  no  remedy  but  to  take  this  from  him  who  hath 
done  to  him  the  wrong  to  occupy,  etc.,  when  he  can  see  his 
time,"  etc.:  Co.  Lit.  200  a;  Archb.  Civ.  PI.  89;  1  Ch.  PI.  170; 
Ham.  N.  P.  250. 

A  tenant  cannot  justify  the  use  of  force  in  obtaining  posses- 
sion of  his  property  left  on  the  leased  premises.  A  tenant  in 
common  cannot  justify  the  use  of  force  in  taking  possession 
of  tlid  common  property  when  held  by  his  co-tenant:  8  Bla. 
Com.  4.  The  entry  on  the  property  of  another  for  either  pur- 
pose, if  justifiable,  is  so  by  force  of  a  license  in  law.  Any 
abuse  of  the  power  thus  given,  of  which  any  resort  to  violence 
would  be  clearly  an  example,  makes  the  party  a  trespasser  ab 
initio:  Barrett  v.  While,  8  N.  H.  227  [14  Am.  Dec.  852];  State  v. 
ifoore,  12  Id.  42;  Ferrin  v.  Symonds,  11  Id.  868. 

The  entry  of  the  tenant  for  the  purpose  of  taking  away  his 
goods,  or  goods  to  which  he  had  a  right  as  tenant  in  common, 
was  justifiable  of  itself;  but  when  accompanied  by  violence  to 
the  owner  of  the  property,  it  became  a  trespass  from  the  first, 
and  the  action  maintainable  for  all  damage  resulting  from  the 
tort  to  the  real  estate,  and  from  the  removal  of  the  common 
property. 

The  rule  of  damages  laid  down  by  the  court  was  erroneous. 
By  the  judgment  in  trespass  de  bonis  asportatia,  the  property  in 
the  goods  carried  away  becomes  vested  in  the  trespasser,  and  this 
furnishes  a  rule  as  to  the  damages  for  such  property.  The  plain- 
tifiT  is  to  be  compensated  for  his  entire  interest,  for  all  that  he 
loses  by  the  operation  of  the  wrong  and  consequent  judgment, 
and  ordinarily  no  more.  The  rule  prescribed  to  the  jury  was 
the  whole  value;  the  plaintiff  owned  but  an  undivided  half. 
One  tenant  in  common  cannot  make  a  division  of  the  common 
property  without  the  consent  of  the  other,  so  as  to  affect  the 
rights  of  either.  The  verdict,  being  founded  on  this  error,  must 
be  set  aside,  unless  the  plaintiff  shall  remit  one  half  the  dam- 
ages assessed  by  the  jury. 

Half  the  damages  being  remitted  by  the  plaintiff,  judgment 
was  rendered  on  the  verdict. 

Weebi  Onx  Lsis  Land  on  Shabbi  to  Akothsb,  the  parties  are  teo- 
tttt  in  common  of  the  crop:  I>€  MoU  ▼.  Hagermaaij  18  Am.  Dec  443;  nott 
^BaOey  ▼.  FUUbraum,  23  Id.  631;  Ptttnom  v.  fTtw,  37  Id.  809;  bat aee  ez- 
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luHutiv«  note  thereto  817-323,  on  agreementa  for  eoltivation  of  land  on 
ehares,  and  in  which  the  subject  of  division  is  discoaaed;  aee  alao,  on  this 
anbject,  McNedy  v.  Hart,  51  Id.  377;  8ymond$  ▼.  Hall^  69  Id.  53. 

Co-tknaht's  Ebmxdt  tor  Cowkrsion  OB  Sale  or  Cokmoh  Pbopebtt: 
Chamben  ▼.  Chambers,  14  Am.  Dec.  585,  and  note  586;  BdL  ▼.  Loymajh  15 
Id.  83;  Bydt  t.  SUme,  22  Id.  582;  OUbeH  v.  Dieienon,  Id.  592,  and  caaea  in 
note  594;  OiUtm  r,  Vaughn,  23  Id.  143;  Porter  t.  Hooper,  29  Id.  480,  and 
note  thereto  483,  on  trespass  by  one  co-tenant  against  another;  Putnam  ▼. 
Wi$e,  37  Id.  309;  Baku  r.  McNairy,  40  Id.  651;  Nowkn  ▼.  CoU,  41  Id.  756; 
Warren  ▼.  AUer,  44  Id.  406;  Smiih's  E7^r%  t.  [Ft^,  58Id.  262;  Buiba^y. 
Crooker,  66  Id.  470. 

Bights  ov  Txnakt  aftkb  Ezpibation  ov  Lkasb. — 1.  Bxmoval  oy 
Gooitfi  AHD  Chattkls,  EmcT  OF  Holding  otkb.— -After  the  tenant'a  leaae 
has  expired,  his  duty  is  to  yield  possession  of  the  premiaea  to  his  landlord: 
Nod  y.  MeCrory,  7  Coldw.  623;  although  he  still  retains  a  reasonable  right 
of  egress  and  regress  for  the  pnrpoee  of  removing  his  goods  and  chattels: 
Simpkine  v.  Rogers,  15  lU.  397;  Folsom  v.  Moore,  19  Me.  252.  And  these 
cases  show  that  this  rule  applies  to  a  tenant  at  will  as  well  as  to  a  tenant  for 
years.  The  lease  may  expire  by  natnral  death,  by  the  tenant'a  aarrender  of 
possession,  or  be  terminated  by  the  landlord's  entry:  Hanham  v.  Shemum, 
114  Mass.  19:  Krank  v.  NichoU,  6  Ma  App.  72;  May  v.  LwbeO,  48  Mo.  472; 
Todd  v.  Jackson,  26  N.  J.  L.  525;  Adams  v.  Adams,  7  Phila.  160;  Steams  v. 
Sampson,  59  Me.  568;  Supp  v.  Keneing,  5  Robt.  609.  In  either  of  these  cases 
the  tenant  has  still  a  right  to  go  upon  the  land,  within  a  reasonable  time,  for 
the  purpose  of  removing  his  personal  property  and  &mily:  ^Us  v.  Paige,  1 
Pick.  43;  Sheldon  v.  Davey,  42  Vt.  637.  He  has  no  longer  any  other  rights 
except  those  mentioned  below:  Moore  v.  Boyd,  24  Me.  242.  Where  a  ten- 
ancy has  expired,  the  landlord  may  take  possession  of  the  premises  by  any 
means  short  of  personal  violence;  and  having  obtained  it,  he  may  remove 
goods  which  he  finds  there,  and  protect  such  possession  aa  well  against  the 
tenant  who  attempts  to  hold  over  as  against  a  stranger  who  intrudes  upon  it: 
Todd  v.  Jackson,  supra.  And  the  tenant  so  holding  over  against  the  land- 
lord's permission  cannot  maintain  trespass  against  the  latter:  Hyatt  v.  Wood, 
4  Am.  Dec.  258;  Overdeer  v.  Leuds,  37  Id.  440,  and  cases  cited  in  note 
thereto  441.  Nor  is  the  landlord  liable  for  injury  in  removing  the  tenant*! 
goods  under  such  circumstances,  if  no  wanton  damage  was  done:  See  case 
last  cited.  But  trespass  will  lie  for  any  unnecessary  violence  or  injury  to 
goods  in  the  removal:  Adams  v.  Adams,  7  Phila.  160.  Where  the  statute 
provides  that  in  oase  a  tenant  shall  continue  in  possession  at  aU  after  the  ex- 
piration of  his  term  the  lessor  may  eject  him  and  his  goods  by  summary 
proceedings,  the  holding  over  by  the  tenant  is  not  justified  by  its  necessity 
for  the  removal  of  his  goods,  although  no  more  time  be  consumed  in  sudi 
removal  than  is  necessary  for  that  purpose:  Witt  t.  Mayor  etc,  qf  New  York, 
6  Robt.  248.  A  tenant  «t  sufferance  may  be  dispossessed  at  the  pleasure  of 
the  landlord;  and  it  is  certainly  the  wisest  and  safest  course  the  tenant  can 
pursue  to  have  his  property  removed  by  the  end  of  the  term:  Adcuns  v. 
Adams,  supra;  Steams  v.  Sampson,  supra;  Todd  v.  Jackson,  supra.  A  ten- 
ant at  will,  when  his  interest  is  determined  by  a  demand  of  possession  on 
the  part  of  the  landlord,  has  no  right  to  continue  his  poeseasion  for  even  a 
reasonable  time  to  remove  his  goods;  though  it  seems  he  may  enter  to  remove 
them,  if  he  does  not  exclude  the  landlord:  Doe  v.  Jones,  10  Bam.  ft  Cress. 
718.  There  can  be  no  * '  holding  over  "  in  the  ordinary  sense  of  these  words, 
vnleas  there  has  been  a  certain  term  named  in  the  lease:  Morgan  v.  United 
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States,  14  CX  of  CI,  S26;  and  the  tenant  holding  over  alter  the  expiration  of 
hb  term,  unlike  the  landlord,  haa  no  right  to  elect  whether  he  shall  be  treated 
aa  a  tenant  or  aa  a  trespasser:  Contcay  ▼.  BtarhwetUher,  1  Denio,  113;  and  is 
without  power  to  throw  o£f  the  character  of  tenant,  however  onerous  it  may 
be:  SeuyUr  v.  SmUh^  61  N.  Y.  300.  The  tenant  who  holds  over  after  the 
expiration  of  his  lease,  and  interferes  with  the  reletting  of  the  premises,  is 
liable  for  the  damage  thereby  sustained  by  the  landlord:  Sioddardv,  WcUen, 
80  Ark.  156;  but  if,  at  the  expiration  of  his  term,  possession  is  not  demanded 
by  the  landlord,  and  he  is  not  ready  for  possession,  neither  the  tenant  nor  his 
surety  is  liable  in  damages  for  the  act  of  not  returning  the  house  on  the  day 
the  lease  expired.  It  is  not  the  duty  of  the  tenant  to  leave  the  house  unoo- 
oapied  at  the  expiration  of  the  lease,  without  demand  or  expressed 
.AfiSB  for  possession  by  the  landlord:  Kj^  v.  Proctor^  7  Bush,  493^''^here 
the  tenant  holds  over  after  the  expiration  of  his  lease,  the  landlord  may  treat 
him  aa  a  trespasser,  or  aa  a  tenant  under  the  terms  upon  which  he  entered: 
JfUxpatriek  v.  CkUda,  2  Biewst.  365;  SmUh  v.  Am,  7  Daly,  492;  Noel  v.  Mc- 
Crory,  7  Coldw.  623;  Moore  v.  Moore,  41  K.  J.  L.  616;  SeuyUr  v.  8mU?i,  51 
K.  Y.  300.  As  a  trespasser,  he  cannot  invoke  the  aid  of  a  court  of  equity  to 
protect  him  in  the  peaceable  possession  of  the  premises:  lUatpeUriek  v.  ChUds, 
mtpra;  and  aa  a  tenant,  the  landlord  is  entitled  to  recover  the  rent  as  fixed  by 
the  terms  of  the  original  contract:  Noel  v.  MeCrory,  amftg^  ISui  it  is  not 
every  continued  occupation  of  the  premises  after  the  expiration  of  the  term 
that  constitutes  a  holding  over  within  the  rule  establishing  the  rights  and  lia- 
bilities of  the  parties.  Thus,  pending  negotiations  for  a  new  lease,  with  the 
understanding  that  in  case  a  new  lease  was  not  made  the  tenant  should  sur- 
render the  premises  and  not  be  liable  for  any  rent  accruing  thereafter,  the  act 
would  not  constitute  a  holding  over;  and  the  question  of  holding  over  should  ^V.  f, 
be  submitted  to  the  Jury,  if  the  evidence  is  not  clear  that  the  tenant  held  / 

under  such  understanding:  8mUh  r.JlU,7  Daly,  492.  A  tenant  holding  over 
is  not  a  tenant  at  will  unless  he  holds  over  by  the  express  or  implied  consent 
of  his  landlord,  and  a  tenant  who  wrongfully  holds  over  his  lease  does  not 
acquire  equities  aa  a  tenant  at  will  by  any  brief  delay  in  proceeding  against 
him,  and  is  not  entitled  to  such  notice  to  quit  aa  a  tenant  at  will  could  claim^ 
Benfey  v.  Congdon,  40  Mich.  233.  fAnd  a  tenant  who  holds  over  after  the 
expiration  of  his  term  becomes  a  tenant  by  sufferance,  and  is  not  entitled  to 
notice  to  quit:  HoMxhurat  v.  2^o&ree^d8. £1»1.  563*.i/eno  v.  Bo^el,  46  Wis. 
287;  unless  the  holding  over  be  continued  for  such  a  length  of  time  after  the 
expiration  of  the  lease,  and  under  such  circumstances  as  to  authorize  the  im- 
plication of  assent  on  the  part  of  the  landlord  to  such  continaance^In  such" 
case,  the  tenancy  existing  by  the  implied  assent  of  the  landlord  ought  to  be 
terminated  before  the  tenant  can  be  removed.  The  statute  authorizing  sum- 
mory  proceedings  against  tenants  holding  over  after  the  expiration  of  their 
terms,  and  requiring  notioe  to  be  given,  applies  to  such  cases  as  the  latter; 
but  it  does  not  apply  to  a  tenant  who  holds  over  a  definite  term  for  a  brief 
period  without  the  consent  of  his  landlord,  as  this  does  not  constitute  a  ten- 
ant by  sufferance  within  the  meaning  of  the  statute  requiring  notice  to  be 
given:  SnUtJi  v.  LUOefield,  51  N.  Y.  539;  Meno  v.  Ilaffel,  46  Wis.  287;  Rowan 
V.  LytUe^  11  Wend.  617.  The  matter  of  notice,  where  the  demise  is  for  a 
fixed  term,  will  be  found  discussed  in  an  elaborate  note  to  Stedmfin  v.  Mclu' 
tosh,  42  Am.  Deo.  130^  and  which  treats  at  length  of  notice  to  quit  generally. 
It  is  a  fondamenliil  principle  of  landlord-and-tenant  law  that  a  tenant  hold- 
ing over  after  the  expiration  of  his  term,  amid  circumstances  which  import  a 
sontinuance  of  tlte  relation  of  landlord  and  tenant,  continues  to  hold  upon 


/ 


610  Daniels  v.  Brown.  [N.  H. 

the  oonditiont  of  the  lease,  and  to  be  liable  for  each  nat  as  it  leaerves:  SnUtk 
V.  Am,  7  Daly,  492;  Kod  r.  MeOwy,  7  Coldw.  023;  Hunt  t.  Wcffe,  2  Daly, 
2d8;  Parher^a  Adm'r  ▼.  HM%b^  00  Ala.  411;  KyU  ▼.  Proetor,  7  Bosh,  493; 
Morgan  v.  United  SUUeB,  14  Ct.  of  CL  326;  King  ▼.  Woodn^f,  60  Am.  Deo. 
625.  Snch  holding  over  is  sabjeot  to  all  the  conditions  and  covenants  of  the 
lease,  so  far  as  applicable  to  the  new  condition  of  things:  Oardner  v.  C<mi,  qf 
Dakota  Co.^  21  Minn.  33.  Where  the  relation  of  landlord  and  tenant  exists^ 
and  has  not  been  legally  terminated  at  the  expiration  of  the  lease,  the  tenant 
aoqnires  the  right  to  continue  the  tenancy  at  sufferance,  or  for  another  year. 
and  a  court  of  equity  will  not  intervene  and  oust  him  because  he  is  a  bad 
manager,  or  is  Tidous  and  disagreeable  to  his  landlord,  or  is  insolvent:  Bkdn 
V.  SheriU,  30  Md.  73.  But  this  must  be  understood  with  the  qualification 
that  the  landlord  has  either  expressly  or  impliedly  assented  to  snch  tenancy; 
and  where  the  tenancy  for  another  year  is  thus  created,  it  cannot  be  tenni* 
nated  in  the  middle  of  the  term  and  in  the  midst  of  the  crop,  but  only  at  the 
end  of  the  year:  Utker  v.  ifoM^  50  Miss.  208.  And  where  the  parties  have 
abandoned  the  original  verbal  agreement  under  which  the  tenant  took  posses- 
sion, and  they  hSl  to  agree  upon  new  terms,  the  tenant  will  be  liable  to  pay 
whatever  the  rent  is  reasonably  worth  for  the  time  he  holds  over:  Forbe»  v. 
Smiley,  56  Me.  174.  The  tenant  may  refuse  to  pay  rent  after  eviction:  Home 
Life  Ina,  Co.  v.  Sherman,  46  N.  Y.  370;  Boyee  v.  €higgenheim,  106  Mass.  201; 
S.  C,  8  Am.  Bep.  322. 

2.  TsNAKT  OAir  DiBFUTX  Lakdlobd's  Ttflb  when.— >The  settled  general 
rule  is  that  a  tenant  cannot  dispute  the  title  of  his  landlord  until  he  gives 
up  possession  of  the  premises  leased:  Bailey  v.  KiOmmf  43  Am.  Deo.  423; 
note  to  Oilliam  v.  Bird,  49  Id.  389;  George  v.  Putney,  50  Id.  788,  and  note 
791;  Nilee  v.  Ban^ord,  51  Id.  05;  note  to  Marey  v.  Stone,  54  Id.  741;  Emerici 
V.  Tavener,  58  Id.  217;  Camley  v.  Stanjteld,  60  Id.  219,  and  note  222;  IFtn- 
eton  V.  DranJiUn  Academy,  61  Id.  640;  but  this  rule  is  subject  to  exceptions 
and  limitations,  many  of  which  will  be  found  in  the  cases  cited  and  the  notes 
thereto.  Other  authorities  too  numerous  to  mention  support  the  genersl 
rule;  but  there  are  special  cases  which  authorize  the  tenant  to  dispute  the 
landlord's  title  after  the  expiration  of  the  term,  and  surrender  of  the  prem- 
ises leased.  Thus  a  tenant,  after  the  tenancy  has  terminated,  and  he  has 
restored  the  possession  to  his  landlord,  may  assert  a  title  paramount  against 
him,  and  the  previous  tenancy  cannot  bar  his  right  to  recover:  Smith  v. 
Mundy,  18  Ala.  182.  A  tenant  however,  in  poAeesion  during  the  term,  and 
not  having  been  evicted  afterwards,  and  where  the  title  of  his  landlord  has 
remained  the  same,  no  misrepresentation  having  been  made  or  fraud  prac- 
ticed on  the  tenant,  cannot,  after  the  expiration  of  his  term,  set  up  a  para- 
mount title  in  another  to  whom  the  tenant  attorned  to  defeat  the  landlord's 
recovery  in  an  action  of  ejectment:  Bogers  v.  Boynton,  67  Id.  601.  Even 
where  the  tenant  is  in  possession,  and  offers  to  prove  facts  going  to  show 
that  he  is  not  holding  possession  of  the  premises  as  the  tenant  of  the  apparent 
landlord,  but  under  parties  having  paramount  title  thereto,  the  court  should 
allow  the  evidence  to  be  received  in  order  to  ascertain  the  truth  of  the  case, 
and  then  instruct  the  jury  as  to  the  law  of  landlord  and  tenant  applicable  to 
the  facts  as  proved  in  relation  thereto:  WUhom  v.  Whitfidd^e  Ex^re,  44  Ga. 
61 .  It  is  held  in  Slielton  v.  Eelava,  6  Ala.  230,  that  the  tenant  cannot  call  lus 
landlord's  title  in  question  even  after  the  tenancy  has  terminated;  and  that 
he  cannot,  at  the  termination  of  the  tenancy,  assert  an  outstanding  title  in  a 
stranger.  The  first  proposition  is  evidently  unsound,  for  it  is  diffionlt  to  see 
why  a  tenant  after  the  termination  of  the  tenancy  should  be  deprived  of  a 
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rij^t  whioh  may  be  enjoyad  by  any  one  else  holding  anoh  ontetandiDg  title^ 
and  it  is  not  supported  by  tibe  anthorities.  Thus  if  the  landlord'^  title  has, 
by  judgment  or  decree  of  a  competent  tribunal,  been  adjudged  invalid  for  the 
protection  of  the  tenant,  the  allegiance  of  the  tenant  ceases,  the  relation  be- 
tween them  may  be  renounced,  and  the  tenant  may  protect  himaelf  by  tak- 
ing shelter  under  the  paramount  title,  or  may  even  show  in  hims^  the 
acquisition  of  a  superior  title:  Hodgf  v.  Skidds,  18  B.  Mon.  828;  <S'iMiiifi  v. 
Wihcm,  1  A.  K.  Marsh.  73;  Lwns/ord  t.  Ttamer,  6  J.  J.  Marsh.  104.  The 
second  point,  however,  in  SheUan  v.  Edava,  tuprti,  is  supported  by  reason 
■0  long  as  the  tenant  remains  in  possession,  for  it  would  be  in  his  power,  at 
the  termination  of  the  lease,  to  set  up  an  outstanding  paramount  title  in  a 
stranger,  and  thus  deprive  the  landlord  of  the  benefit  of  his  possession. 
But  alter  the  termination  of  the  tenancy  and  the  redelivery  of  the  premises, 
the  tenant  has  a  right  to  even  SMert  a  title  which  be  bought  during  the  life 
of  the  lease:  WiOianu  v.  €fainr%s<nh  29  Ga.  603.  And  the  tenant  is  entitled 
to  the  benefit  of  a  title  purchased  during  the  term  and  while  he  was  in  pos- 
session if  hlB  landlord  had  no  title  when  the  demise  was  made:  Hodgea  v. 
ShieUist  18  B.  Man.  828.  A  tenant  may  show  that  his  landlord's  title  has 
been  terminated  by  his  own  conveyance;  that  it  has  expired  by  its  own  lim- 
itation; that  the  land  has  been  decreed  to  himself;  that  the  estate  has  beoome 
vested  in  himself;  or  that  the  landlord  had  no  right  of  entry:  St,  John  v, 
QuUxaw,  72  HL  334;  Swann  t.  If  item,  1  A.  K.  Marsh.  73;  Byder  v.  Manmll, 
66  Me.  167.  A  holding  over  after  the  expiration  of  the  lease,  by  the  tenant 
or  his  son  ooming  in  under  him,  is  not,  however,  evidence  of  an  adverse  pos- 
session: Brandier  v.  ManhaU^  1  Gai  394;  and  during  the  holding  over  th« 
tenant  cannot  disclaim  his  relation,  or  dum  title  to  the  premises  in  his  wife, 
although  he  has  cohabited  with  her  there  during  the  term:  MaJUu  v.  RMn» 
mm,  1  Neb.  8;  MUler  v.  Xong,  99  Mass.  13.  After  surrendering  the  posses 
sion,  the  tenant  is  at  fuU  liberty  to  assert  the  truth:  ZImmermaim  v.  March- 
kmd,  23  Ind.  474^  While  the  doctrine  of  estoppel  has  been  beneficially  ap> 
plied  to  prevent  tenants  from  denying  the  titles  of  their  landlords  during  the 
oontinuanoeof  the  lease,  and  also  of  the  possession  gained  thereunder,  it  must 
be  observed  that  it  is  dependent  upon  the  estate  and  the  possession  conse- 
quent upon  it.  So  after  the  lease  has  expired,  and  the  possession  fairly  sur- 
rendered, the  lessee  may  rightfully  and  lawfully  be  remitted  to  any  title  he 
had  in  the  land  before  the  relation  of  landlord  and  tenant  commenced:  Smart 
V.  Smithy  2  Dev.  L.  258.  And  where  the  tenancy  is  of  a  part  only  of  lands 
in  dispute,  the  tenant  may  quiet  the  title  to  that  portion  of  the  property  to 
which  the  estoppel  does  not  apply:  Brenner  v.  Bigelow,  8  Kan.  496.  So  a 
tenant  is  not  estopped  from  asserting  his  own  title  and  right  of  possession  in 
a  suit  to  quiet  title  against  a  mortgagor  of  his  landlord,  as  long  as  such  mort- 
gagee has  nothing  but  a  lien  on  the  mortgaged  property,  and  has  no  title  and 
no  right  of  possession.  And  in  such  a  case,  if  the  mortgage  should  be  fore- 
dosed  and  the  property  sold  under  the  mortgage  judgment,  and  the  mort- 
gagee purchase  the  same  and  get  his  sheriff's  deed  therefor,  still  the  tenant 
would  not  be  estopped  from  denying  title  and  right  of  possession  to  that  por- 
tion of  the  property  sued  for  not  covered  by  the  mortgage:  Id. 

3.  Txnakt's  Biobt  to  Euelekkzvts,  kio.,  ajteb  Expiration  or  his 
Tbbm.— «.  BiffktqfTenanU/orLye,  TenaiUsJram  Tear  to  Tear,  and  Ten* 
asnU  at  WHL — ^A  tenant  for  life,  or  his  legal  representatives  and  under-tenants, 
as  well  as  a  tenant  from  year  to  year,  is  entitled  to  emblements;  which  means 
a  right  to  take  and  carry  away  within  a  reasonable  time  after  his  tenancy 
has  ended  such  annual  productions  of  the  soil  as  are  raiMd  by  his  labor;  such 
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M  oom,  hops,  flax,  roota,  grains,  and  the  like:  Bevan$  ▼•  Briacoe,  4  Har.  k 
J.  139;  Clark  r.  Harvey,  54  Pa.  St.  142;  Beif  ▼.  BeiF,  64  Id.  134;  Oraoe$  v. 
FFeZi,  6  Bam.  &  AdoL  105.  Tenante  at  will  also  have  a  right  to  this  privilege: 
Martin  v.  Knapp^  57  Iowa,  336;  Sherhwme  y.  Jones,  20  Me.  70;  Dams  y.  Thomp» 
mm,  13  Id.  209;  J)am$  ▼.  BroekUbank,  9  N.  H.  73.  And  the  tenant  at  will 
beiDg  the  legal  owner  of  the  crop  raised  daring  the  tenancy,  it  is  subject  to 
execution;  as  where  a  crop  of  hay  in  the  bam  is  levied  on,  and  which  has  not 
been  actually  delivered  to  the  lessor,  notwithstanding  an  agreement  by  the 
tenant  that  the  lessor  may  hold  all  the  hay  cut  on  the  farai  as  security  for  rent: 
Bailey  v.  FUlebrown,  23  Am.  Dec.  529,  and  note  531.  This  right  to  emble- 
ments, however,  does  not  extend  to  such  things  as  are  not  of  annual  growth, 
and  do  not  require  the  labor  of  the  tenant  to  produce  them,  but  are  the  per- 
manent and  natural  product  of  the  earth,  such  as  trees,  fruit,  grass,  etc:  Be^ 
y.  Beiff,  supra;  Evans  v.  Iglehart,  6  Gill  &  J.  188.  But  if  a  tenant  at  will  be 
in  actual  possession  of  the  demised  premises,  he  may  maintain  trespass  quars 
dauMum  frtgit  against  a  stranger  to  the  title  for  cutting  and  carrying  away 
trees:  Hayward  v.  Bedgley,  14  Me.  439.  Nor  does  the  right  to  emblementi 
extend  to  a  crop  which  does  not  ordinarily  repay  the  labor  by  which  it  is  pro- 
duced within  the  year  in  which  that  labor  is  bestowed;  and  has,  therefore,  been 
held  not  to  include  a  second  crop  of  clover,  although  the  first  crop,  taken  at 
the  end  of  the  term,  did  not  repay  the  expense  of  cultivation:  Oraioes  v.  Wdi^ 
6  Bam.  &  Adol.  105.  The  tenant  for  life,  at  will,  or  from  year  to  year,  and 
even  the  tenant  for  years,  where  his  estate  may  be  terminated  by  some  on- 
certain  event,  has  the  right  to  emblements  after  the  expiration  of  his  term; 
and  the  reason  for  this  right  exists  in  the  uncertain  nature  of  their  estates, 
and  in  the  fact  that  to  deprive  them  of  this  right  might  deter  them  from  the 
proper  cultivation  of  their  lands:  Davia  v.  T/iompson,  13  Me.  209;  Clarbe  v. 
Bannie,  6  Lans.  210;  Davis  v.  Broehlebank,  9  N.  H.  73;  Kingdmry  v.  Co^tM, 
4  Bing.  202.  As  a  general  rule,  the  tenant  will  have  a  right  to  his  annual 
crops  as  emblements,  if  his  term  is  so  uncertain  when  he  sows  his  crope  that 
he  cannot  know  that  his  tenancy  will  not  continue  until  he  shall  have  reaped 
them:  Van  Doren  v.  EveriU,  8  Am.  Dec.  615;  Debow  v.  TUus,  10  N.  J.  L. 
128;  Kingthury  v.  Ccllins,  4  Bing.  202;  but  if  his  term  is  certain,  not  oontin* 
gent,  and  he  knows  when  he  sows  his  crops  that  Us  term  will  not  oontinne 
long  enough  in  which  to  gather  them,  he  has  no  right  to  take  them  away  as 
emblements  after  the  expiration  of  his  term:  Sanders  v.  EUington,  77  N.  G. 
258;  Clarke  V.  Bannie,  6  Lans.  210;  Dircks  v.  Brant,  56  Md.  500;  WhUmarsh 
V.  Cutting,  10  Johns.  360;  Bain  v.  Clark,  Id.  425;  Ilendrickson  v.  Cardtpeil,  9 
Baxt.  39 1 ;  S.  C. ,  40  Am.  Rep.  93.  The  tenant  may,  however,  claim  the  crop  as 
an  off-going  one,  or  the  value  of  it,  by  express  stipulation  with  his.landlord  or 
by  the  custom  of  the  country,  if  such  custom  exists:  See  cases  cited  on  custom, 
ir{fra.  In  all  cases  where  a  tenancy  has  been  unexpectedly  terminated  without 
the  tenant's  fault,  or  where  it  has,  in  legal  phraseology,  been  put  an  end  to  by 
an  act  of  God  or  the  law,  the  tenant  has  a  right  to  emblements:  Debow  v.  7Sib»^ 
10N.J.L.128;  7^60/ v. //iU,  68  Dl.  106.  Thus  if  a  tenant  for  life  dies  before 
harvest-time  and  his  estate  comes  to  an  end,  it  is  ended  by  an  act  of  God,  and 
hia  executors  will  be  entitled  to  the  crop;  or  if  a  lease  be  made  to  a  husbaiid 
and  wife  so  long  sa  they  continue  husband  and  wife,  and  they  shall  i^ter- 
wards  be  divorced,  the  tenancy  being  dissolved  by  an  aot  of  the  law,  the  hus- 
band may  enter  upon  the  land  and  take  his  emblements:  Oland^s  Cose,  5  Cow 
116  a;  see  also  King  v.  Fowler,  14  Pick.  238.  The  rule  allowing  emUementi 
to  the  tenant  also  holds  where  a  tenancy  has  been  terminated  by  the  aot  d 
the  landlord  or  by  a  notice  to  quit  proceeding  from  him:  Headridksos^  y.  Oard' 
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weU,  9  Bast  389;  S.  C,  40  Am.  Bep.  93;  Steumrt  v.  Doughty,  9  Johns.  106| 
Biggs  v.  Brwm,  2  Serg.  ft  B.  14;  Hcarria  v.  Drink,  49  K.  Y.  24;  Putnam  ▼« 
iSt^te,  6  Paige,  403;  but  it  is  entirely  different  where  the  tenancy  is  ea^ 
tingoished  by  the  act  of  the  tenant  himself.  In  snch  »  case  he  has  no  right 
to  take  away  any  of  the  productions  of  the  land  after  the  expiration  of  the 
lease:  Debow  v.  Co{fax,  10  N.  J.  L.  128;  Bulwer  t.  Bulwer,  2  Bam.  ft  Aid. 
470;  Talbot  ▼.  ffiU,  68  111.  106;  Shahan  t.  HerAerg,  73  Ala.  59;  Samion  v. 
Rose,  65  K.  T.  411;  particnlarly  where  there  is  no  express  stipulation  with 
his  landlord  that  he  shall  have  the  crops,  and  in  the  absence  of  a  custom  of 
the  country  allowing  the  tenant  to  take  them;  Dircbs  ▼.  Brant,  56  Md.  600. 
This  is  also  the  case  if  the  tenant  is  guilty  of  a  breach  of  any  condition  In 
his  lease  which  forfeits  the  estate;  but  a  tenant's  right  to  sell  growing  crops 
on  abandoning  the  land  during  the  life  of  the  lease  is  not  shown  to  be  lost  by 
failure  to  perform  the  conditions  of  the  lease,  unless  it  also  appears  that  there 
was  a  clause  of  forfeiture  for  non-performance:  Dayton  v.  Vandoozer,  39  Mich. 
749.  Neither  can  the  tenant  take  the  emblements  where  he  holds  for  a  cer- 
tain term,  subject  to  be  defeated  upon  a  particular  event,  and  such  event  Is 
brought  about  by  an  act  of  the  tenant;  as,  if  land  be  leased  to  a  widow  for 
twenty  years,  provided  she  shall  remain  a  widow  so  long,  and  she  marries, 
and  so  terminates  the  tenancy  by  her  own  act:  Gland's  Case,  5  Co.  116  a; 
Davis  V.  £!yUm,  7  Bing.  159;  Hunter  v.  Jones,  7  Phila.  233;  Bulwer  v.  Buhotr, 
2  Bam.  ft  Aid.  472.  So  where  the  tenant  is  in  under  one  who  holds  by  ad* 
verse  possession,  he  cannot  enter  to  remove  crops  after  a  judgment  of  posses- 
sion against  his  lessor:  Rowell  v.  KUin,  44  Ind.  290.  He  is  supposed  to  take 
the  risk  of  the  defective  title:  Sampson  v.  Rose^  65  N.  Y.  411.  But  if  a 
woman  holding  durantA  viduitate  leases  her  estate  to  an  under-tenant,  who 
sows  land,  and  she  afterwards  marries,  her  act  will  not  deprive  him  of  emble- 
ments: Dehow  V.  Coffax,  10  N.  J.  L.  130.  If  the  tenant  voluntarily  goea 
away  after  the  expiration  of  his  term,  as  where  he  rans  away  without  paying 
his  rent  and  leaves  a  crop  of  cotton  standing  in  the  field,  it  becomes  the  prop- 
erty of  the  landlord.  And  this  is  so  whether  or  nor  the  tenant  has  assigned 
the  crop:  Sanders  v.  ElUngUm,  77  K.  0.  255.  But  if  a  tenant  and  landlord 
have  raised  a  crop  of  hay  on  the  shares,  each  to  have  a  half  when  divided, 
and  the  tenant  takes  away  all  of  the  hay,  although  it  is  in  the  landlord's  pos- 
session, the  latter  cannot  maintain  trespass  against  the  tenant:  Briggs  v* 
Thompson,  9  Pa.  St.  338.  The  tenant,  in  North  Carolina,  has  the  right  to 
take  away '  *  scrape,*'  which  is  crude  turpentine  formed  on  the  body  of  the  tree, 
proTided  he  does  so  within  a  reasonable  time  after  the  end  of  his  term,  and 
which  is  before  the  sap  begins  to  flow  in  the  subsequent  spring  of  the  years 
Lewis  y.  MeNatt,  66  N.  C.  63;  Briliam  v.  McKay,  1  Ired.  L.  265;  StaU  ▼. 
Moore,  11  Id.  70.  And  after  the  expiration  of  his  term  he  has  the  right  to 
enter,  cut,  and  carry  away  his  immature  grain  crop,  unless  there  be  an  agree- 
ment to  the  contrary:  Van  Doren  v.  Everitt,  8  Am.  Dec.  615.  But  where  a 
lessee,  under  his  authority  to  bore  salt-wells,  brings  oil  to  the  surface,  the  oil 
belongs  to  the  owner  o^  the  soil,  and  cannot  be  converted  to  the  tenant's  own 
use  either  before  or  after  the  expiration  of  his  term:  Peterson  v.  Kier,  2  Pittsb. 
191. 

b.  Bight  qf  Tenant  /or  Tears — Customs,  etc. — ^The  right  to  take  emble- 
ments after  the  expiration  of  his  lease  does  not  extend  to  a  tenancy  for  years, 
and  which  is  to  be  terminated  at  the  expiration  of  a  certain  period,  because. 
In  such  a  case,  if  the  tenant,  with  his  eyes  open,  sows  com  which  he  knows 
«annot  become  ripe  until  after  the  term  is  expired,  the  law  will  afford  him  no 
telief:  Sanders  v.  Ellington,  77  N.  C.  258;  Bain  v.  Clark,  10  Johns.  4Sff| 
Am.  Dao.  You  LUX— 88 
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Davies  v.  Cmwop,  1  Price,  53;  Clarke  v.  Bonnie,  6  Lam.  210;  WhUmar^  ▼. 
OuUing,  10  Johns.  360;  Direka  v.  BratU,  66  Md.  500;  Hendrickmm  t.  Cbnl- 
ipe/;,  0  Baxt.  389;  S.  C,  40  Am.  Rep.  03;  Mcuon  ▼.  Mayen,  2  Bob.  (Va.) 
606;  ffarris  y.  Canon,  7  Leigh,  632.  If,  however,  the  lease,  thongh  for  a 
term  of  years,  is  silent  aa  to  who  shall  have  the  crop,  and  the  rent  is  equal 
for  each  year,  and  the  tenant's  right  to  sow  during  the  last  antumn  of  the 
term  is  recognised  in  the  lease,  the  tenant  is  entitled  to  the  crop:  KeUey  r. 
Todd,  1  W.  Va.  197;  WiUey  v.  Conner,  44  Vt.  68.  Tet  nnder-tenanta  of  a 
tenant  for  years,  who  have  not  participated  in  destroying  the  estate,  may  as- 
sert their  right  to  emblements  at  the  expiration  of  the  term:  Bevans  v.  Bri§' 
eoe,  4  Har.  &  J.  140;  and  it  is  upon  this  principle  that  a  lessee  is  entitled  to 
emblements  as  against  the  purchaser  of  lands  sold  under  a  decree  of  forecloa- 
ure:  CtusUly  v.  Rhodes,  12  Ohio,  88;  or  upon  a  judgment  at  law:  Biffffa  v. 
Brown,  2  Serg.  &  R.  14;  Adams  v.  McKeuon's  Ex'x,  53  Pa.  St.  81.  Gai^ 
deners  and  nurserymen  may,  after  the  lease  expires,  remove  trees,  shrubs,  eta, 
planted  by  them  with  an  express  view  to  sale,  and  in  the  necessary  course  of 
their  trade:  PenUm  v.  Bobart,  2  East,  00;  Lee  v.  Bisdon,  7  Taunt.  191.  But 
they  must  do  so  immediately,  or  within  such  time  aa  may  be  agreed  upon,  or 
the  title  will  vest  in  the  owner  of  the  reversion:  Brooks  v.  Oaister,  51  Barix 
200.  Emblements  may  be  claimed  in  hemp,  flax,  saffron,  and  other  like 
things,  in  melons  and  potatoes,  in  grain,  and  in  hops,  although  they  spring 
from  old  roots,  because  they  are  annually  manured  and  require  cultivation: 
Latham  v.  Atwood,  Cro.  Car.  515;  Evans  v.  Roberts,  5  Bam.  &  Cress.  832. 
As  to  the  tenant's  right  to  remove  manure  accumulated  on  the  leased  premises, 
see  "Tenant's  Right  to  Remove  Fixtures,"  infra.  It  is  also  very  important 
in  this  country  to  note  the  fact  that  emblements  include  the  straw  which  sup- 
ports the  grain:  Craig  v.  Dale,  1  Watts  &  S.  509;  S.  C,  37  Am.  Dec  477;  Fobes 
V.  ShaUuck,  22  Barh.  568;  Iddings  v.  Nagle,  2  Watts  &  S.  22;  but  they  do  not 
include  growing  grass,  even  if  produced  from  seed  and  ready  to  be  cut  for  hay, 
because  it  cannot  be  sufficiently  distinguishable  from  the  natural  product: 
Reiff  V.  Reiff,  64  Pa.  St.  134.  Preparing  land  for  the  reception  of  seed  does 
not  confer  a  right  to  emblements;  it  does  not  attach  at  all  until  the  seed  is 
sown:  Price  v.  Pickett,  21  Ala.  741.  If  the  tenant,  during  his  occupation,  by  his 
labor  annexes  to  the  farm  part  of  a  waste  tract  of  land  formerly  unsubdued,  it 
will  inure  to  the  benefit  of  the  landlord,  and  the  tenant  has  no  right  to  claim 
compensation:  Doe  v.  Murrell,  8  Car.  &  P.  134.  A  mortgagee,  as  against  the 
mortgagor  and  his  grantees,  has  the  paramount  title  to  emblements,  and 
therefore  a  lessee  of  the  mortgagor,  under  a  lease  executed  subsequent  to  the 
mortgage,  is  not  entitled,  as  against  the  mortgagee,  to  crops  growing  on  the 
mortgaged  premises  at  the  time  of  the  foreclosure  and  sale  of  the  premises; 
and  the  mortgagee,  becoming  the  purchaser,  may  maintain  trespass  against 
the  lessee  for  taking  and  carrying  away  the  crops:  Lane  v.  King,  8  Wend. 
584;  Hovoell  v.  Schenck,  24  N.  J.  L.  89.  It  is  otherwise,  however,  as  to  a  ten- 
ant on  shares  with  the  assent  of  the  mortgagee:  Congden  v.  Saa^ford,  Lalcn^s 
Sup.  196;  Armstrong  v.  BickneU,  2  Lans.  216;  and  see  JUayo  v.  Fletcher,  14 
Pick.  525.  The  reason  of  the  rule  allowing  the  usual  emblements  to  a  tenant 
for  life,  or  at  will,  properly  excludes  a  tenant  for  years  from  the  exercise  of 
this  privilege.  He  must  suffer  the  consequences  of  his  own  folly,  as  already 
stated  above,  if,  with  a  full  knowledge  of  the  period  when  he  will  be  obliged 
to  quit,  he  sows  what  he  knows  he  cannot  reap:  See  cases  dteld  to  this  point 
above.  But  by  the  custom  of  the  country  in  particular  districts,  he  will  be 
allowed  to  re-enter  and  cut  the  com,  etc.,  which  he  has  sown,  after  his  lease 
has  run  out.     The  law  conceming  local  customs  between  landlord  and  tenant 
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will  be  found  diwiuned  in  an  extended  note  to  6k>t«nior  t.  WUhen^  SO  Am. 
Deo.  101.  Every  demise,  in  respect  to  matters  of  which  the  parties  are 
■ilent»  is  open  to  explanation  by  the  general  nsage  and  custom  of  the  coantxy 
or  district  where  the  land  lies;  and.  every  person,  under  sach  drca  instances, 
is  supposed  to  be  cognizant  of  the  custom,  and  to  contract  with  reference  to 
It:  Van  Ness  v.  Paeard^  2  Pet.  148.  By  the  custom  of  Penni^lvania,  a  lessee 
for  a  term  certain  is  entitled  to  the  way-going  crop,  that  is,  the  grain  sown 
in  the  autumn,  to  be  reaped  the  next  harvest,  though  such  right  be  not  rec- 
ognized in  the  contract;  and  he  may  enter  to  gather  it,  or  may  maintain  tres- 
pass for  it  against  the  lessor  or  his  vendee,  after  the  expiration  of  the  lease: 
84  Am.  Bee.  465;  8tuUi  v.  Dickey^  6  Binn.  285;  Comfort  v.  Ihoican^  1  Miles, 
2.31;  Bigg9  v.  Brwm^  2  Serg.  ft  R.  14;  Clark  v.  Homey,  64  Pa.  St.  142;  Id- 
ding9  v.  Nagle^  2  Watts  ft  S.  22;  Hunter  v.  Jones^  2  Brewst.  370;  S.  C,  7 
Phila.  233.  So  in  New  Jersey:  Van  Doren  v.  EverUt,  5  N.  J.  L.  460;  but  not 
for  spring  crops,  as  oats,  where  the  tenancy  expires  at  the  usual  termination 
of  the  agricultural  year,  unless  sown  by  the  consent  of  the  landlord:  HaweU 
V.  Schenct,  24  Id.  89.  So  does  the  custom  exist  in  Ohio:  Foster  v.  BobiruKm^ 
6  Ohio  St.  00;  and  in  Delaware  it  exists  as  to  wheat,  but  not  as  to  oats:  TVm- 
pleman  v.  Biddle,  1  Harr.  (DeL)  522;  see  also  Hudson  v.  Porter,  13  Conn.  59; 
Dirtka  v.  Brant,  56  Md.  500.  Contra,  as  to  custom,  and  as  to  wiiat  constitutes 
a  good  custom,  see  Harris  v.  Carson,  30  Am.  Dec.  510.  In  general,  all  the 
bay,  straw,  grass  severed,  dead  and  live  stock,  and  every  personal  thing  upon 
the  farm  at  the  end  of  the  term  belongs  to  the  tenant,  and  he  may  rightfully 
remove  them,  unless  there  be  some  custom  of  the  country  to  the  contrary,  or 
an  express  stipulation  with  the  landlord.  Stipulation,  of  course,  is  para- 
mount to  custom.  If,  however,  there  be  neither  custom  nor  stipulation  to 
the  contrary,  the  crops  which  are  in  the  ground,  or  shall  not  have  been  severed 
before  the  expiration  of  the  term,  will  belong  strictly  to  the  landlord:  CaUU- 
eott  v.  Smythiest  7  Car.  ft  P.  808;  Hudson  v.  Porter,  13  Conn.  59.  And 
finally,  where  the  tenant  is  entitled  to  emblements,  he  also  has  the  right  of 
access  and  entrance  to  and  departure  from  the  leased  premises  for  the  pur- 
pose of  reaping  and  carrying  away  his  crops.  His  vendee  or  under-tenant 
has  the  same  right;  but  neither  of  them  has  any  exclusive  right  of  occupa- 
tion: Qriffiths  V.  Puleston,  13  Mee.  ft  W.  337;  Beavan  v.  Delahay,  1  H.  Bhick. 
5;  Beoans  v.  Briscoe,  4  Har.  ft  J.  139. 

4.  Tenant's  Bight  to  Bemotb  FizTrRxs  attkbl  Expiration  of  his 
Tkkm. — The  general  subject  of  fixtures,  when  erected  by  owner  of  the  free- 
hold, is  treated  in  a  well- written  and  philosophical  note  to  Chray  v.  Holdship, 
17  Am.  Dec.  686.  As  to  what  are  fixtures,  see  also  brief  note  to  Hunt  v. 
MuUanphy,  14  Id.  303;  OaffiM  v.  Hapgood,  28  Id.  290,  and  cases  cited  in 
note  thereto  293;  Estate  qf  Hinds,  34  Id.  542;  Stochoell  v.  Marks,  35  Id.  266. 
The  rel&xati(m  in  favor  of  tenants,  of  the  strict  general  rule  of  law  concerning 
fixtures,  is  quite  fully  shown  in  the  important  case  of  Combs  v.  Jordan,  22  Id. 
236,  259.  The  value  of  this  case  will  be  found  in  the  numerous  authorities 
cited;  and  in  Holmes  v.  Tremper,  11  Id.  241-244,  will  be  found  a  note  de- 
voted  to  the  discussion  of  the  question  when,  or  within  what  time,  a  tenant 
must  exerdse  the  right  to  remove  his  fixtures,  or  be  precluded  from  asserting 
his  claim  to  them.  Manure,  as  a  fixture,  is  treated  of  at  length  in  a  note  to 
Kittredge  v.  Woods,  14  Id.  396.  The  following  cases  also  treat  of  it  as  such: 
DanieU  v.  Pond,  32  Id.  269;  Craig  v.  Dale,  37  Id.  477;  SmUhwUk  v.  Ettison, 
38  Id.  697;  Lewis  v.  Jones,  50  Id.  550,  and  note  554;  Needham  v.  AUison,  24 
N.  H.  355;  Middlebrook  v.  Corwin,  15  Wend.  169.  That  straw  left  on  the 
field  is  not  manure,  see  Fdbes  v.  Shattuek,  22  Barb.  568;  Craig  v.  Dale,  1 
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WftttB  ft  8.  600;  8.  C,  37  Am.  Deo.  477.  There  eeema  to  be  *  few  other 
caaea  not  cited  in  the  foregoing  authoritiee,  and  which  may  here  be  referred 
to.  Some  of  these  cases  hold  that  a  tenant  who  has  put  trade  fixtures  into  a 
building  has  a  right  to  remove  them  if  it^can  be  done  without  permanent  in- 
jury to  the  freehold,  provided  the  right  is  exercised  within  a  reasonable  time 
af  tor  the  expiration  of  the  term;  and  such  time  appears  to  refer  only  to  the 
period  that  the  tenant  remains  in  possession  after  the  death  of  his  lease:  AIf- 
len  v.  Kennedy,  40  Ind.  142;  Kissam  v.  Barday,  17  Abb.  Pr.  360;  WkUing  ▼. 
Bnulow,  4  Pick.  310.  The  right  of  the  tenant  to  fixtures  which  he  may  law* 
fully  remove  is  lost  only  by  quitting;  and  if  the  landlord  has  prevented  the 
removal  by  an  attachment  of  the  fixtores,  the  right  is  not  lost,  even  by  leav- 
ing the  premises:  Ex  parte  Hemenwayf  2  Low.  496;  HiU  v.  SewaJd,  53  Pa.  Si^ 
271.  Some  of  the  other  cases  above  referred  to  hold  that  a  tenant  who  has 
erected  buildings,  even  for  the  purposes  of  trade,  upon  the  demised  premises 
has  a  right  to  remove  them  at  or  before  the  end  of  his  term,  but  not  after- 
wards: BeerM  v.  St.  John,  16  Conn.  322;  Bichett  v.  Johnaon,  8  Cal.  36;  Kimaa 
V.  Barclay,  17  Abb.  Pr.  360;  Tate  v.  Blackbume,  48  Miss.  1;  whUe  others 
hold  that  where  the  tenancy  has  been  unexpectedly  terminated,  the  tenant 
should  have  a  reasonable  time  thereafter  in  which  to  effect  the  removal:  Om' 
bony  V.  Jones,  19  N.  Y.  238;  that  where  the  landlord  had  enjoined  the  re- 
moval of  fixtures  while  the  tenant  was  in  possession,  he  oould  not  object  to 
the  tenant  removing  them  within  a  reasonable  time  after  the  dissolution  ol 
the  injunction,  though  the  tenant  was  not  then  in  possession:  Mawn  v.  Fsnn, 
13  111.  525;  and  that  where  the  tenant  has  erected  buildings  which,  by  agree- 
ment, he  has  the  right  to  remove,  he  may  make  such  removal  after  his  term 
expires,  and  while  he  remains  in  possession  of  the  premises:  Dubois  v.  KeUy^ 
10  Barb.  496;  but  they  must  be  removed  within  a  reasonable  time,  and  with- 
out substantial  injury  to  the  freehold:  Powell  v.  McAahan,  28  Mo.  70;  JTuA/- 
mann  v.  Meier,  7  Mo.  App.  260.  What  is  a  reasonable  time  for  the  removal 
is  to  be  determined  from  all  the  facte  and  circumstances  of  the  case:  See 
Kuhlmann  v.  Meier,' tupra.  Renewal  of  the  lease  without  a  reservation  of  the 
fixture  does  not  affect  the  tenant's  righte  as  owner  thereof:  Devin  v.  Doughs 
erty,  27  How.  Pr.  465;  contra:  Sh^Murd  v.  Spauldrng^  4  Met.  416;  see  Hop- 
kim  y.  OUman,  47  Wis.  681. 
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DoG8  ABB  DoMBsnoATED  OB  Tamx  Antscals,  and  a»  much  tb»^mb}eet  «f 

property  or  ownership  as  horses,  cattle,  or  sheep-. 
Tbespass  ob  Tboveb  will  Lib  fob  Doo. 
Dblivekt  or  Doo  is  Good  Ck)KsiDBBATioN  fob  Assumpsit. 
Assault  mat  bb  Justified  in  Defense  of  One's  Doo. 
Doos  WEBB  not  Subjects  of  Laboeny  at  Common  Law,  although  the 

owner  could  maintain  a  civil  action  for  injuries  to  them. 
Doa  WITHOUT  C!ollab  is  Subject  of  Pbopebtt,  and  Tbovxb  mat  bb  Manr* 

tained  fob  its  Conybbsion,  even  where  the  statute  legalizes  the  Idllittg 

of  such  dog. 
Action  fob  Kiluno  Doo  mat  be  Maintained  without  Showino  that  it  is 

of  any  pecuniary  value.    That  is  a  question  for  the  jury,  after  faeaxing 

evidence  of  the  peculiar  qualities  and  properties  of  the  animal. 
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LlOIBL4nVS  SHAOmHT  TBAT  No  PlBflOH  8HAI1.  BB  LlABIJI  BT  LaW  V0& 

KiLLDio  Ant  Doo  not  having  around  his  neck  a  oollar  of  bnaB,  tin,  or 
leather,  with  the  name  of  its  owner  or  owners  carved  thereon,  is  equiva- 
lent to  a  legislative  declaration  that  the  killing  of  all  dogs  having  the 
required  ooUars  is  unlawful  and  unjustifiable. 

Boos  EIbft  with  Lawful  Ck>LLABs  on  are  as  fully  within  the  purview  of  the 
statute  against  willful  and  malicious  injury  to  pasonal  estate  as  any 
other  species  of  personal  property. 

IxDiOTiffXNT  I  lis  lOB  WiLUtTL  AND  Mauoioub  Dibtbuotion  oy  Boq  alleged 
to  have  been  worth  fifty  dollars,  and  to  have  had  around  its  neck  a  bnss 
collar  with  its  owner's  name  engraved  thereon,  where  the  statute  im* 
poses  a  punishment  for  malicious  mischief  to  personal  property,  makes 
dogs  the  legitimate  subject  of  property,  and  specially  protects  those  hav- 
ing the  required  collars  on. 

LrDxoncEirr  for  killing  a  dog.    The  facts  aie  in  the  opinion. 
Wheeler,  for  the  respondent. 
Eamlin,  for  the  state. 

By  Court,  Fowlbb,  J.  The  indiotment  in  this  case  is  founded 
on  the  eighteenth  section  of  the  two  hundred  and  fifteenth 
chapter  of  the  revised  statutes,  which  is  in  these  words:  *'If 
any  person  shall  willfully  and  maliciously  commit  any  act 
whereby  any  tree  placed  or  growing  for  ornament  or  use  in  any 
garden,  yard,  street,  square,  or  other  place,  or  whereby  the  real 
or  personal  estate  of  another  shall  be  injured,  such  person  shall 
be  punished  by  imprisonment  in  the  common  jail  for  a  term  not 
less  than  thirty  days  nor  more  than  one  year,  or  by  fine  not  ex- 
ceeding one  hundred  dollars,  or  by  both  of  said  ptmishments, 
in  the  discretion  of  the  court." 

It  alleges  that  the  respondent,  on  the  thirteenth  day  of  Octo- 
ber last,  at  Bochester,  in  this  county,  did  unlawfully,  willfully ,. 
and  maliciously  shoot,  kill,  and  destroy  a  dark,  brindled  dog, 
the  properly  of  one  Daniel  McDufSe,  and  part  of  his  persona] 
estate,  of  the  value  of  fifty  dollars,  and  then  and  there  having 
around  his  neck  a  brass  collar,  with  his  owner's  name  engraved 
thereon,  whereby  the  personal  estate  of  said  Daniel  McDufile 
was  injured. 

The  only  objection  that  has  been  urged  to  the  maintenance 
of  this  indictment  rests  on  the  assumption  that  dogs  are  not 
the  subject  of  property,  and  therefore  not  personal  estate  capa- 
ble of  being  willfully  and  maliciously  injured  within  the  mean- 
ing of  the  statute.  We  can  perceive  no  foundation  for  this 
objection.  Dogs  are  domesticated  or  tame  animals,  and  as 
much  the  subject  of  property  or  ownership  as  horses,  cattle,  of 
iheep.    Trespass  or  trover  will  lie  for  them.    The  delivery  of  a 
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dog  18  a  good  oondderaiion  for  an  aasumpsU.  An  assanlt  may 
be  justified  in  defense  of  one's  dog:  Case  of  Swans,  7  Co.  18  a; 
Ireland  y.  Eiggins,  Cro.  Eliz.  125;  Com.  Dig.,  tit.  Biena,  F;  2 
Bla.  Com.,  Chittj's  ed.,  891-393,  notes. 

A  dog  without  a  collar  is  the  subject  of  property,  and  trover 
way  be  maintained  for  its  conversion,  even  where  the  statute 
legalizes  the  killing  of  such  dog:  Cummings  v.  Perham^  1  Met. 
555. 

It  is  not  necessary  for  the  maintenance  of  an  action  for  kill- 
ing a  dog  that  it  should  be  shown  to  be  of  any  pecuniary  value. 
It  is  for  the  jury  to  judge  of  the  value  after  hearing  the  evidence 
of  the  peculiar  qualities  and  properties  of  the  animal:  Dodaon 
V.  Mock,  4  Dev.  &  B.  L.  146  [32  Am.  Dec.  677];  Dunlap  v.  Sny- 
der, 17  Barb.  561;  Leutz  v.  Strok,  6  Serg.  &  B.  84. 

By  the  common  law,  although  the  owner  might  have  a  lawf  o^ 
properly  in  dogs,  and  maintain  a  civil  action  for  any  injury  in 
respect  to  them,  larceny  could  not  be  committed  of  them:  1 
Hale  P.  C.  512.  This  was  said  to  be  in  respect  to  the  baseness 
of  their  nature,  because,  though  reclaimed  and  made  tame,  they 
serve  not  for  food,  but  pleasure,  and  so  differ  from  pheasants, 
swans,  etc.,  made  tame,  which,  though  wild  by  nature,  serve  for 
food:  Id.  511,  512. 

But  a  man  may  have  property  in  some  things  which  are  of  so 
base  a  nature  that  no  felony  can  be  committed  of  them;  and 
no  man  shall  lose  life  or  member  for  them,  as  of  a  blood-hound 
or  mastiff:  Case  of  Swans,  7  Co.  18  a;  Bex  v.  Searing,  Buss.  & 
By.  350;  NorUm  v.  Ladd,  5  N.  H.  204  [20  Am.  Dec.  578]. 

By  an  act  of  the  10  Geo.  m,  o.  18,  the  stealing  of  dogs  sub- 
jected the  offender  to  fine  or  imprisonmeut  and  whipping  for 
bummaiy  proceedings:  Bain's  Justice,  tit.  Dogs;  Bex  v.  Hdps, 
3  Mau.  &.  Sel.  331. 

In  New  York,  a  justice  of  the  supreme  court  refused  to  release 
one  indicted  for  grand  larceny  in  stealing  a  dog,  valued  at  one 
hundred  dollars,  and  committed  to  prison  for  want  of  bail,  in- 
clining to  the  opinion  that  dogs  were  the  subject  of  larceny  under 
the  statutes  of  that  state:  People  v.  MaUmey,  1  Park.  Or.  593. 

But  we  do  not  deem  it  material  to  the  decision  of  the  question 
before  us  whether  dogs  are  or  are  not  the  subject  of  larceny. 
Admitting  that  by  our  laws  they  are  not,  it  by  no  means  follows 
that  they  may  not  be  the  subject  of  the  wiUful  and  malicious 
injury  punished  by  the  act  under  which  the  present  indictment 
was  found.  The  evident  design  of  that  act  was  to  afford  more 
effectual  protection  against  injuries  to  property  under  aggra- 
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Tated  droomstances,  by  punishing  as  criminal  offenses  acts 
which  before  its  passage  had  been  regarded  only  as  civil  injuries. 
And  we  can  see  no  reason  why  the  property  of  its  owner  in  a 
Taluable  dog  is  not  quite  as  deserving  of  protection  against  the 
willful  and  malicious  injury  of  the  reckless  and  malignant,  as 
properly  in  fruit,  shade,  or  ornamental  trees,  whether  standing 
in  the  garden  or  yard  of  their  owner,  or  in  a  public  street  or 
square,  or  any  other  species  of  personal  property. 

It  is  true,  the  legislature,  in  order  to  secure  proper  responsi- 
bility  for  damages  sometimes  committed  by  these  animals,  have 
deemed  it  advisable  to  enact  that  no  person  shall  be  liable  by 
law  for  killing  any  dog  found  not  having  around  his  neck  a 
collar  of  brass,  tin,  or  leather,  with  the  name  of  its  owner  or 
owners  carved  or  engraved  thereon:  B.  S.,  c.  127,  sec.  5.  Bui 
these  very  provisions  presuppose  the  unlawfulness  prior  to  their 
enactment  of  killing  any  dogs,  and  undertake,  by  a  species  of 
outlawry,  to  sanction  the  killing  of  such  as  shall  be  found  with- 
out a  particular  kind  of  collar,  marked  in  a  particular  manner 
with  their  owners*  names;  the  adoption  of  such  an  enactment  is 
equivalent  to  a  legislative  declaration  that  the  killing  of  all  dogs 
having  the  required  collars  is  unlawful  and  unjustifiable. 

The  dog  which  the  respondent  is  chaxged  with  having  mali- 
ciously killed  is  alleged  to  have  been  of  the  value  of  fifty  dollars, 
and  to  have  worn  around  its  neck  a  brass  collar,  with  its  owner's 
name  engraved  thereon,  as  required  for  its  protection  ui^der  the 
statute.  As  this  dog  was  the  legitimate  subject  of  property, 
was  specially  protected  by  the  statute,  and  must  be  taken,  for 
the  purposes  of  the  present  motion,  to  have  been  worth  fifty 
dollars  to  its  owner,  we  entertain  no  doubt  that  its  willful  and 
malicious  destruction,  as  charged  in  the  indictment,  was  an  in- 
jury to  the  personal  estate  of  its  owner,  within  the  meaning  of 
the  statute  on  which  the  indictment  is  founded. 

The  motion  to  quash  must  therefore  be  denied. 

Doos  wna  hot  Subjiot  ov  Larcxnt  at  Gommov  Law:  See  notes  to 
Siaie  ▼.  HcmeMf  67  Am.  Deo.  277,  diBeaesing  the  rabjeot  of  Uroeny  at  length; 
J>ods(m  V.  Mock,  32  Id.  679. 

KiLUNO  DoQ  18  Ikdiotablb  Ofvenbk,  althongh  a  dog  was  admittod  to 
have  at  common  law  no  reoognked  value  aa  property:  See  notes  to  Stale  v. 
Bobhuon,  32  Am.  Dec.  S65;  Dodmm  t.  Mock,  Id.  679.  But  the  injury  must 
amoant  to  a  killing,  because  merely  wonnding  an  animal  was  not  an  indict- 
able offense  at  common  law:  See  note  to  State  v.  RcbmMm,  cited  «ttpra. 

TaisPASB  WILL  Lis  fob  KiLLnie  Akothbb's  Doo,  and  the  peconiaiy 
^mfaie  of  the  dog  need  not  be  proved  to  sostain  the  action:  Dodton  v.  Mock, 
12  Am.  Dec  677. 
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Tbs  fbinoipal  case  wab  cited  In  the  briefs  cf  counsel  in  Hurd  r.  Che^ 
ley,  65  N.  H.  21,  whore  it  was  held,  under  the  statute  pro^idin  ^  that  no  one 
should  be  liable  for  killing  any  dog  not  having  a  lawful  oollar  around  his 
neok,  that  a  count  in  trespass,  in  common-law  form,  for  killing  a  dog,  might 
br  amended  by  inserting  an  allegation  that  the  dog  had  around  his  neck  a 
•oUar  ol  brass,  with  the  owner's  name  engraved  thereon. 
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Ikoompxtsnt  Evidsnob  fob  Plaintiff,  in  Actions  against  Towns,  fob 
Injubibs  Causkd  fiT  Defbctivs  Sidxwalks. — ^It  is  inoompetent  for 
the  plaintiff  to  prove  that  other  persons,  in  passing  upon  the  sidewalk 
at  the  place  of  the  accident,  had  met  with  difficulty,  and  slipped  there, 
where  the  alleged  defect  iu  the  highway  was  its  slippery  condition 
caused  from  ice.  It  is  excluded  for  the  reason  that,  if  admitted,  it  would 
present  a  colhiteral  issue,  with  all  its  attendant  circumstanoss,  and  thus 
raise  an  issue,  material  in  the  cane,  which  the  other  party  was  not  bound 
to  be  prepared  to  meet. 

Inoompbtent  Evidengx  fob  Defendant,  in  Actions  against  Towns,  fob 
Injubibs  Gaitsbd  by  Defeotivb  SiDEWALKS.-^It  is  inoompetent  for 
defendant  to  prove  that  sidewalks  similarly  constructed,  or  construoted 
in  any  given  manner,  were  common  in  other  cities,  towns,  or  localities, 
either  for  the  purpose  of  showing  that  the  sidewalk  was  properly  oon- 
structed,  or  that  the  plaintiff  did  not  exercise  proper  care  and  prudence 
in  passing  over  it. 

In  Action  against  Town  fob  Injubt  Oooasionbd  bt  Dbfkctivb  Hiob* 
WAY,  it  is  erroneous  to  instruct  the  jury,  with  reference  to  the  d^;ree  of 
care  and  prudence  to  be  exercised  by  one  traveling  over  a  highway, 
**  that  if  the  highway  was  defective,  and  the  plaintiff  knew  of  the  defect, 
yet  if  it  were  not  of  a  character  from  which  an  injury  must  so  manifestly 
result  as  to  render  it  unreasonable  to  attempt  to  pass,  the  plaintiff  was 
entitled  to  recover,  otherwise  not."  It  is  erroneous  in  omitting  all  ref> 
erence  to  the  degree  of  care  and  prudence  required  in  the  case,  in  sng> 
gesting  no  common  standard  to  which  the  answer  of  the  jury  can  be 
referred,  and  in  giving  more  latitude  to  the  traveler  than  what  is  suffi- 
cient to  exonerate  the  town  from  liability. 

In  AcnoN  against  Town  fob  Injuby  Caused  by  Dbjbcttvb  Highway, 
'  it  is  correct  to  instruct  the  jury  that  the  town  was  bound  at  all  times  to 
have  its  highways  in  a  reasonably  safe  condition  for  the  customary  travel, 
if  the  instruction  is  accompanied  with  a  proper  explanation  of  the  phrase 
"reasonably  safe,'*  and  a  proper  qualification  of  the  expression  **at  all 
times,"  BO  as  to  limit  it  to  all  times  when  the  drcumstanoes  were  such  as 
to  admit  of  their  highways  being  in  the  reasonably  safe  oondition  re- 
quired.  So  explained  and  qualified,  it  is  unexceptionable;  othei  wise,  it 
is  not. 

It  n  Ebboneous  to  Instbugt  Juby,  in  Achon  against  Town  fob  In- 
juby Caused  by  DEFEcmvB  Highway,  that  it  would  form  no  answetf 
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to  tho  daim  of  tho  traveler  for  damages  who  should  suffer  an  injury  resnlt* 
Ing  from  a  defeot  in  the  highway,  without  any  fault  on  his  part,  even 
though  the  defeot  was  produoed  by  the  elements,  and  the  defendants  had 
DO  notice  of  it,  or  opportunity  to  repair  it.  This  position  is  too  unrea- 
sonable and  too  severe  upon  towns  to  be  suatained.  It  subjects  them  to 
penalties  for  misfortunes  falling  upon  the  traveler,  not  merely  without 
fault  or  negligence  on  their  part,  but  against  which  the  most  unremit« 
ting  vigilance  and  the  most  lavish  expenditure  are  unavailing. 

7mr  BHOUU)  Bi  iNSTBirorxD,  is  Aotzok  aoainst  Town  vor  Injubt 
GjiusxD  BY  Dkfrot  IN  SiDEWALK,  produced  by  the  elements,  that  if  tho 
injury  resulted  from  the  condition  of  the  sidewalk,  produced  by  the 
recent  sudden  action  of  the  elements,  the  defendants  were  not  chargeable 
unless,  under  the  circumstances,  they  ought  to  have  repaired  the  defeot 
before  the  accident  happened,  and  had  reasonable  opportunity  to  do  so; 
and  that  if  they  oould  have  had  no  such  notice  and  reasonable  opportu- 
nity as  would  have  enabled  them  to  repair  it,  the  defect  was  not  an  "  oIk 
Btmotion,  insufficiency,  or  want  of  repairs*'  contemplated  by  the  statute, 
giving  to  travelers  a  remedy  against  the  town. 

Law  EzoNEKATBS  Towx  F&OM  LiABiLiTT  fOB  Injust  caused  in  attempt- 
ing to  pass  over  a  dangerous  and  defective  sidewalk  where  the  traveler 
takes  such  a  degree  of  risk,  such  a  probability  or  possibility  of  injury, 
that  men  of  common  care  and  prudence  would  not,  under  ordinary  cir- 
onmstanoes,  try  the  experiment  at  their  own  risk. 

Whkthkb  Highway  is  ob  is  not  nr  Scitablb  Statb  of  Bkpaib  for  the 
travel  passing  thereon  is  a  question  for  the  jury  under  the  particular  cir- 
cumstanoes  of  each  case;  among  which  are  the  nature  of  the  route,  the 
character  of  the  ground,  the  kind  and  amount  of  travel,  and  the  ability 
and  means  of  the  town  to  improve  it  in  the  particular  involved  in  the 
inquiry. 

'^OwTBnoTioiis,''  "Ihsutfioibnoibs,"  and  "  Want  of  Repairs"  Dxfinxd. 
In  determining  what  constitutes  a  defect  within  the  statute  subjecting 
towns  to  liability  for  injuries  resulting  from  obstructions,  insufficiencies, 
or  want  of  repairs  in  their  highways,  it  must  be  considered  that  nothing 
is  an  obstruction  which  the  town  was  not  bound  to  have  removed  at 
the  time  of  the  injury,  under  the  circumstances  of  that  particular  case; 
nothing  an  insufficiency  which  it  was  not  reasonably,  having  refer- 
ence to  those  circumstances,  bound  then  to  have  improved;  nothing  a 
want  of  repairs  which  in  the  same  view  it  was  not  bound  to  have 
amended. 

IbWNS  ABB  NOT  InSITBBBS  AOAINST  DaMAOBS  AbISINO  FROM  CAUSES  WrICH 

No  Human  Fobesiobt  can  Anticipate,  no  human  power  can  avert, 
and  no  human  means,  without  time  and  opportunity,  can  remedy;  under 
a  statnte  making  them  liable  for  injuries  resulting  from  obstructions, 
insufficiencies,  or  want  of  repairs  in  their  highways. 
Actual  Koticb  is  not  Rbquibbd  to  be  Given  to  Tbayelxb  of  Eveby 
Specifio  Obstbuction  on  a  public  highway.  Knowledge  that  there  is  a 
probability  of  danger  is  more  than  enough.  It  is  sufficient  that  he  has 
notice  or  knowledge  enough  of  facts  to  put  him  on  inquiry. 

Casb  for  an  injoiy  to  the  plaintiff,  alleged  to  have  been 
occasioned  by  a  defect  in  a  highway  in  the  city  of  Concord, 
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which  the  city  was  bound  to  keep  in  repair.  The  defectiye 
sidewalk  in  question  was  constructed  with  a  step  from  it  down 
to  a  passage-way,  crossing  it  at  right  angles,  and  another  step 
on  the  opposite  side  of  the  passage-way,  from  that  up  to  the 
sidewalk  beyond,  and  with  a  slope  each  way  from  the  middle  of 
the  sidewalk  to  the  right  and  left,  where  it  crossed  the  passage- 
way. It  was  on  this  passage-way  that  plaintiff  fell  and  broke 
his  arm.  Both  the  sidewalk  and  the  passage-way,  at  the  idme 
of  the  accident,  were  very  icy  and  slippery,  as  were  all  parts  of 
the  streets  in  the  city,  ice  haying  accumulated  thereon  by  reason 
of  rain  and  sleet  that  had  been  falling  during  the  day  previous 
to  the  evening  of  .the  accident,  and  in  the  earlier  part  of  the 
evening  of  the  same  day.  The  sidewalk  was  the  way  most  trav- 
eled by  persons  having  occasion  to  pass  from  the  hotel  which 
plaintiff  left  to  the  one  to  which  he  was  going.  The  night  was 
exceedingly  dark,  but  very  many  persons  were  on  the  streets 
that  evening,  and  many  passed  over  the  place  of  the  accident 
One  witness  testified  that  the  sidewalk  where  it  crossed  the  pas- 
sage-way was  wide  enough  only  for  one  person  to  pass  at  a  time 
upon  the  ridge  in  the  middle  of  the  sidewalk  without  stepping 
upon  the  slope  to  the  right  or  left.  Other  witnesses  testified 
that  the  width  between  the  slopes  was  greater.  The  court  re- 
jected evidence  offered  by  defendants  tending  to  show  that  side- 
walks constructed  in  a  similar  manner  to  the  one  in  question 
were  to  be  found  in  Boston  and  other  cities,  but  allowed 
the  plaintiff  to  show  that  other  persons,  in  passing  upon  the 
sidewalk  at  the  place  of  the  accident,  had  met  with  difficulty 
and  slipped  there.  Besides  the  instructions  discussed  at  length 
in  the  opinion  of  the  court,  the  jury  were  instructed  that  the 
plaintiff  was  not  entitled  to  recover  unless  they  should  be  satis- 
fied upon  the  whole  evidence  in  the  case  that  he  was  conducting 
himself  with  ordinary  care  and  prudence  at  the  time  of  the  in- 
jury.    Verdict  for  the  plaintiff. 

W.  H.  BarileU,  for  the  defendants. 
Gushing,  for  the  plaintiff. 

By  Court,  Sawteb,  J.  The  principal  questions  in  this  case 
arise  upon  the  instructions  of  the  jury  in  relation  to  the  liability 
of  towns  for  injuries  resulting  from  defects  in  their  highways, 
produced  by  the  action  of  tiie  elements,  natural  causes,  over 
which  human  power  has  no  control,  without  notice  to  the  town 
or  opportunity  to  repair  them,  and  in  relation  to  the  degree  of 
care  and  prudence  necessaxy  to  be  exercised  by  the  traveler  in 
passing  upon  a  defective  highway. 
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Among  the  other  questions  raised  by  the  case  are  two  in  rela- 
tion to  Uie  admissibility  of  eyidence,  which,  in  the  event  of  a 
new  trial,  may  again  become  material,  and  which  I  will  proceed 
to  dispose  of  before  considering  the  other  more  important  ques- 
tions. 

First:  Was  it  competent  for  the  plaintiff  to  prove  that  other 
persons,  in  passing  upon  the  sidewalk  at  the  place  of  the  acci* 
dent,  had  met  with  difficulty  and  slipped  there  ? 

In  CoUina  v.  Dorchester,  6  Gush.  396,  evidence  of  a  similar 
character  was  offered  for  the  purpose  of  proving  the  highway 
defective,  and  rejected  by  the  court  at  the  trial,  on  the  ground 
that  it  would  raise  a  collateral  issue,  and  result  in  testing  the 
point  in  dispute  by  another  equally  doubtful.  This  ground  was 
sustained  by  the  whole  court,  it  being  said  by  Metcalf,  J.,  in 
delivering  the  opinion,  that  this  testimony  concerning  collateral 
facts  would  furnish  no  legal  presumption  as  to  the  principal 
facts  in  dispute,  and  the  defendants  were  not  bound  to  be  pre- 
pared to  meet  it. 

The  distinction  suggested  by  the  counsel  for  the  plaintiff  in 
the  argument  of  this  cause,  that  the  evidence  in  Collins  v.  Dor-^ 
cheslery  tmpra,  show  what  was  the  condition  of  the  highway  at 
a  time  prior  to  the  hapjiening  of  the  accident,  and  could  not 
therefore  be  evidence  of  what  it  was  at  the  time  of  the  accident, 
was  not  adverted  to  by  the  court  in  that  case  as  the  ground  of 
the  decision.  In  that  case,  and  also  in  Aldrich  v.  FeUtam,  1 
Gray,  510,  in  which  a  question  of  the  same  character  was  in- 
volved as  in  CoUina  v.  Dorchester,  supra,  the  ground  distinctly 
presented  is,  that  the  evidence,  if  admitted,  would  present  a 
collateral  issue,  with  all  its  attendant  circumstances,  and  thus 
raise  an  issue  material  in  the  case,  which  the  other  party  was 
not  bound  to  be  prepared  to  meet.  In  this  case  the  evidence 
could  have  no  other  effect  than  to  lead  the  jury  to  the  conclu- 
sion that  the  sidewalk  was  defective.  Whether  it  ought  to  have 
that  tendency  would  depend  upon  the  same  questions  in  refer- 
ence to  the  care  and  prudence  exercised  by  those  other  persons, 
and  all  the  other  circumstances  attending  these  particular  cases, 
as  arise  in  this  case  in  connection  with  the  plaintiff's  accident. 
Before  those  instances  of  difficulty  and  slipping  at  the  place  of  the 
accident  should  be  permitted  thus  to  bear  upon  the  questions  at 
issue  here,  it  ought  to  be  proved  to  the  jury  what  were  the  pre- 
cise circumstances  attending  them,  and  whether  they  did  or  not 
happen  under  such  circumstances  as  would  show  a  defect  for 
which  the  town  would  be  answ^flfiAble  in  thoM  cases.    In  other 
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which  men  izi  general  exert  in  regard  to  their  own  concerns; 
that  common  prudence  which  men  of  business  and  heads  of 
families  usually  exhibit  in  afiairs  which  are  interesting  to  them." 
These  definitions  are  designed  to  express  the  same  idea.  Thej 
illustrate  and  explain,  with  sufficient  precision  for  all  practical 
purposes,  the  degree  of  care  and  prudence  required  of  the 
trayeler  in  passing  upon  a  highway.  If  an  obstruction  or  de- 
fect exist  which  is  open  to  his  observation,  he  is  to  remit  none 
of  the  ordinny  care  and  prudence  which  men  of  business  and 
heads  of  families  usually  exhibit  in  their  own  concerns.  He  is 
to  try  no  experiments  and  to  run  no  hazards  which  men  of  com- 
mon care  and  prudence,  as  thus  explained,  would  not  incur  at 
their  own  risk. 

It  is  obvious  that  the  question  whether  the  plaintiff  was  exer* 
cising  such  care  and  prudence  at  the  time  of  the  injury  must 
have  been  one  of  the  principal  inquiries  of  fact  involved  in  this 
case,  and  the  effect  of  the  charge  to  the  jury  upon  this  point 
cannot  be  misunderstood. 

They  were  told,  in  effect,  that  in  order  to  charge  the  plaintiff 
with  want  of  proper  care  the  condition  of  the  street  must  be 
such  that  an  injury  must  manifestly  result  from  an  attempt  to 
pass  upon  it;  so  manifestly  as  to  render  it  unreasonable  to  make 
the  attempt.  An  analysis  of  the  rule  thus  laid  down  in  the  in- 
structions cannot  fail  to  show  that  widely  different  principles 
are  there  presented  to  the  jury  for  their  application  to  the  facts 
from  those  inyolved  in  the  well-established  rule  of  law.  That 
rule  is,  that  the  traveler  is  acting  without  the  proper  degree  of 
prudence  if  he  should  attempt  to  pass  at  the  risk  of  the  town, 
when  men  of  ordinary  care  and  prudence  would  not  pass  under 
ordinary  circumstances  at  their  own  risk.  Instructions  in  these 
or  equivalent  terms  would  have  turned  the  attention  of  the  jury 
to  the  proper  inquiry,  whether  the  defect  was  such,  and  under 
the  circumstances  of  the  case  would  have  appeared  to  men  of 
the  prudent  and  cautious  character  described  by  men  of  ''or- 
dinary care  and  prudence"  to  be  such,  as  to  render  it  likely  that 
injury  would  result;  so  likely  that  they  would  not  have  attempted 
to  pass  at  their  own  risk.  The  rule  prescribed  in  the  charge  is, 
that  the  defect  must  be  such  that  injury  must  manifestly  result; 
so  manifestly  as  to  render  it  unreasonable  to  attempt  to  pass. 
Under  the  rule  which  the  law  prescribes,  the  juxy  would  have, 
for  the  standard  by  which  to  measure  the  degree  of  prudence 
and  care  exhibited,  the  estimate  which  would  be  placed  upon  it 
by  men  of  ordinary  care  and  prudence  in  their  own  concerns. 
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The  rale  as  giyen  to  the  jury  ignozeB  the  judgment  of  such  men  in 
their  own  affiEurs,  and  sets  up  as  the  standard  the  manifest  result 
of  an  injury;  manifest  either  to  the  mind  of  the  trayeler  himself 
at  the  time,  or  to  the  minds  of  the  jurors  upon  a  review  of  the 
circiunstances;  so  manifest  as  to  make  it  unreasonable  to  attempt 
to  pass — ^unreasonable  in  his  view  or  theirs.  It  is  the  aim  of 
the  law  in  the  rule  which  it  establishes  to  define  the  degree  of 
care  and  prudence  required  with  as  much  of  precision  as  the  nature 
of  the  case  will  admit;  and  this  it  does  by  reference  to  that  degree 
which  men  of  ordinaiy  care  and  prudence  exhibit  when  act- 
ing at  their  own  risk.  The  instructions  omit  all  reference  to 
such  degree^  and  substitute  the  estimate  which  the  juiy  may 
form  of  the  conduct  of  the  traveler,  as  prudent  or  otherwise,  or 
which  he  may  have  formed  of  his  own  conduct  in  this  respect. 
Under  the  instructions,  each  juror  was  at  liberty  to  decide, 
according  to  his  own  view  of  the  circumstances,  whether  it  was 
manifest  that  injury  would  result,  and  whether,  therefore,  the 
conduct  of  the  plaintiff  was  unreasonable,  without  bringing  it  to 
the  test  of  the  law;  viz.,  whether  men  of  ordinary  prudence 
would  have  so  conducted  under  the  circumstances.  What  the 
law  regards  as  sufficient  to  exonerate  the  town  is  such  a  degree 
of  risk,  such  a  probability  or  possibility  of  injury,  that  men  of 
common  care  and  prudence  would  not,  under  ordinary  circum* 
stances,  try  the  experiment  at  their  own  risk.  No  more  definite 
and  precise  rule  can  well  be  given,  and  this  rule  furnishes  a  stan- 
dard, which,  although  to  some  extent  matter  of  estimate,  and 
consequently  not  of  necessity  precisely  the  same  thing  in  the 
minds  of  any  two  jurors,  nevertheless  approximates  to  uniform- 
ity in  the  minds  of  all.  How  would  men  of  common  care  and 
prudence  have  acted  under  the  circumstances  proved?  is  the 
question  which  the  rule  of  law  proposes  to  the  jury.  Their  an- 
swer must  be  based  to  a  very  great  extent  upon  their  observa- 
tion and  experience  of  the  conduct  of  men  of  different  characters 
in  this  respect  under  the  various  circumstances  of  life;  and  in 
the  results  of  this  observation  and  experience,  the  jurors  in  the 
main  would  agree,  whatever  might  be  the  differences  of  char- 
acter among  them.  The  question  which  the  instructions  pro- 
pose would  be  quite  likely  to  be  answered  by  each  juror  accord- 
ing to  his  peculiar  cast  of  tnind.  If  timid  and  cautious,  he  might 
well  think  it  manifest  that  injury  would  result,  and  the  conduct 
of  the  plaintiff  would  in  his  view  be  unreasonable;  while  the 
more  adventurous  would  see  no  manifestation  of  danger,  and 
think  his  conduct  quite  reasonable.     There  was  no  common 
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standard  suggested  in  the  insimctions  to  wLich  the  answer  of 
the  juiy  could  be  referred. 

But  if  there  were,  it  was  erroneous/  The  phrase  **  must  mani- 
festly result"  implies  a  near  approach  to  certainty,  and  the 
word  '*  unreasonable"  admits  of  a  wide  range  in  degree  from 
the  highest  to  the  lowest.  Unqualified  as  the  instructions  ap- 
pear in  the  case,  the  juiy  may  haye  understood  that,  in  order 
to  exonerate  the  town  on  the  ground  of  want  of  proper  care  on 
the  part  of  the  plaintiff,  they  must  find  that  injuiy  would  be  so 
nearly  certain  to  follow  from  his  attempt  to  pass  that  his  con- 
duct was  in  the  highest  degree  unreasonable.  This  is  not  re- 
quired in  order  to  exonerate  the  town;  and  for  want  of  a  proper 
qualification  in  this  respect,  the  instructions  were  erroneous. 

Another  important  question  arises  upon  the  instructions  that 
the  defendants  were  bound  at  all  times  to  have  their  highways  in 
a  reasonably  safe  condition  for  the  customary  travel,  and  that  it 
would  form  no  answer  to  the  claim  of  the  traveler  for  damages 
who  should  suffer  an  injury  resulting  from  a  defect  in  the  high* 
way  without  any  fault  on  his  part,  even  though  the  defect  was 
produced  by  the  elements,  and  the  defendants  had  no  notice  of 
it  or  opportunity  to  repair  it. 

If  the  first  branch  of  these  instructions  had  been  accompanied 
with  a  proper  explanation  of  the  phrase  **  reasonably  safe,"  and 
a  proper  qualification  of  the  expression  "  at  all  times,"  so  as  to 
limit  it  to  all  times  when  the  circumstances  were  such  as  to  ad- 
mit of  their  highways  being  in  the  reasonably  safe  condition 
required,  that  branch  of  the  instructions  would  have  been  en- 
tirely unexceptionable.  It  may  perhaps  be  understood  that 
such  explanation  and  qualification  were  given.  So  understood, 
it  presents  substantially  the  ground  for  the  liability  of  the  town 
as  that  laid  down  in  the  statute  relative  to  the  assessment  of 
fines  against  towns  upon  indictment  for  neglect  to  keep  their 
highways  in  repair:  B.  S.,  c.  53,  sec.  1.  This  section  declares 
that  fines  shall  be  imposed  upon  towns  if  they  shall  n^lect  to 
keep  any  highway  therein  in  good  repair,  suitable  for  the  travel 
passing  thereon.  Whether  a  highway  is  or  not  in  that  suitable 
state  of  repair  is  a  question  for  the  juiy  under  the  particular 
circumstances  of  each  case;  among  which  are  the  nature  of  the 
route,  the  character  of  the  ground,  the  kind  and  amount  of 
travel,  and  the  ability  and  means  of  the  town  to  improve  it  in 
the  particular  involved  in  the  inquiiy. 

Towns  are  not  required  to  make  their  highways  perfect,  or  to 
correspond  with  any  given  standard.    In  each  case  the  highwaj 
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is  to  be  pronounced  sufficient  or  insufficient  to  answer  the  re* 
quirements  of  law,  and  to  exonerate  the  town  from  liabilityj 
according  as  it  is  or  not  made  reasonably  safe  and  couTenient 
for  the  trayel  passing  upon  it,  under  the  particular  circumstances 
which  exist  in  connection  with  that  particular  case.  Whenever 
it  can  be  said  by  the  jury  that  the  highway  in  question,  under 
all  the  circumstances  of  the  case,  is  reasonably  safe  and  con* 
Tenient  for  that  travel,  it  is  free  from  defect. 

The  highway  which  leads  through  woodlands,  and  is  designed 
and  used  only  for  drawing  wood  upon  sleds  in  winter,  is  not 
required  to  be  put  in  condition  for  travel  in  carriages  when  there 
is  no  snow.  The  highway  designed  for  and  used  by  foot-pas- 
sengers only  is  uot  required  to  be  made  safe  or  convenient  for 
any  kind  of  carriage  or  animal.  Obstacles  of  any  character 
which  forbid  the  passing  of  carriages  on  the  winter  path,  if  they 
do  not  obstruct  the  use  of  sleds,  or  other  vehicles  adapted  to 
such  path,  insufficiencies  which  do  not  interfere  with  the  use  of 
the  way  by  those  ordinarily  passing  upon  it,  want  of  repairs 
indispensable  for  certain  kinds  of  travel,  but  not  customary 
upon  that  highway,  are  not  obstacles,  insufficiencies,  or  want  of 
repairs,  in  the  contemplation  of  the  statute.  In  cities,  certain 
portions  of  the  highways  are  reserved  for  sidewalks,  and  their 
use  by  carriages  and  animals  is  usually  forbidden.  Obstacles^ 
such  as  posts,  set  up  at  proper  places  for  the  veiy  purpose  of 
obstructing  their  use  by  carriages,  are  not  obstructions  within 
the  meaning  of  the  statute,  because  they  are  nevertheless  suit- 
able for  the  travel  passing  upon  them.  In  such  sidewalks  it  is 
not  unusual  to  find  steps,  and  they  are  almost  invariably  found 
in  passing  from  the  sidewalk  to  the  part  of  the  highway  used  by 
carriages,  which  is  ordinarily  upon  a  lower  level.  Such  steps  do 
not  necessarily  constitute  obstructions  or  insufficiencies  in  the 
ways  where  they  are  found.  They  may  be  so  if,  under  the  cir- 
cumstances, they  are  not  suitable  for  the  travel  there.  There 
are  many  situations  where  level  sidewalks  are  unattainable. 
They  are  required  to  be  made  as  suitable  for  the  travel  upon 
them  as  the  nature  of  the  case  admits,  considering  the  location, 
the  nature  of  the  ground,  the  extent  and  amount  of  travel,  and 
the  means  which  the  town  may  command  for  the  repair  of  all 
the  highways  with  which  they  are  burdened,  and  the  compara- 
tive claims  for  repairs  and  improvements  of  all  such  highways. 
In  some  cases,  the  hill  maybe  dug  down;  in  others,  the  expense 
may  forbid  this,  or  it  may  for  other  causes  be  entirely  impracti- 
cable.   In  some,  the  walk  may  be  made  to  rise  with  a  more  oc 
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less  xapid  ascent;  but  this,  when  it  passes  a  certain  limit,  be- 
comes dangerous,  and  steps  are  necessary;  and  the  question 
whether  they  are  obstructions  is  to  be  determined  by  consider- 
ing whether  the  way  with  them  is  as  safe  and  conyenient  for  the 
traTcl  upon  it  as  is  reasonable  under  the  circumstances. 

It  may,  and  often  must,  happen  that  the  manner  of  construct- 
ing or  repairing  one  street  or  sidewalk  must  be  controlled  hj 
the  necessity  of  providing  for  connecting  streets  or  private  ways» 
or  the  preservation  of  the  rights  of  adjoining  owners.  A  due 
regard  to  these  considerations  may  render  it  necessaiy  to  make 
steps  of  unequal  elevation,  and  to  construct  sidewalks  crossing 
other  streets  or  i)assage-ways,  public  or  private,  uneven,  inclined, 
or  in  other  respects  less  convenient  and  suitable,  and  even  lees 
safe  than  may  be  desirable,  and  than  otherwise  might  easily  be 
done.  In  such  cases,  the  unequal  step  or  the  dangerous  slope 
is  not,  of  course,  to  be  pronounced  an  obstruction  or  defect 
They  may  be,  on  the  whole,  the  most  suitable  for  the  travel  and 
the  most  safe  and  convenient  of  which  the  case,  under  all  the 
circumstances,  admits. 

These  principles  are  recognized  in  the  charge  to  the  jury  that 
the  defendants  were  bound  to  keep  the  sidewalk  in  a  reasonably 
safe  condition  for  the  travel  upon  it.  It  is  to  be  supposed  that 
the  court  stated  to  the  jury  more  fully  than  appears  in  the  case 
what  were  the  circumstances  to  be  regarded  in  determining 
whether  it  was  in  that  reasonably  safe  condition,  and  that  the 
rule  and  the  circumstances  by  which  the  jury  were  to  be  guided  in 
its  application  were  not  left  with  so  bald  a  statement  as  the  case 
exhibits.  If  so  left,  it  is  obvious  that  the  jury  may  have  found 
that  the  sidewalk  was  insufficient,  veithout  having  their  attention 
turned  to  the  proper  inquiries  upon  which  the  question  de- 
pended. 

Upon  the  other  branch  of  the  instructions,  namely,  that  it 
would  form  no  answer  to  the  claim  of  the  traveler  for  damages 
who  should  suffer  an  injury  resulting  from  a  defect  in  the  high- 
VTay  without  any  fault  on  his  part,  even  though  the  defect  was 
produced  by  the  elements,  and  the  defendants  had  no  notice  of 
it  or  opportunity  to  repair  it,  we  think  the  position  here  taken 
to  be  too  unreasonable  and  too  severe  upon  towns  to  be  sustained. 

The  liability  of  towns  in  these  cases  proceeds  upon  the  ground 
that  they  are  chargeable  with  negligence,  or  the  failure  to  dis- 
charge a  duty  imposed  upon  them:  Wood  v.  WaterviUe,  4  Mass. 
423.  It  is  true  that  actual  negligence  is  not  required  to  be 
proved.    The  question  in  that  form,  whether  the  town  have 
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been  gniltj  of  negligence,  is  not  the  inquiry,  because  the  yeiy 
existence  of  the  defect,  obstniction,  or  insufficiency  implies  n^- 
ligenoe.  But  the  same  thing  which  under  one  condition  con- 
stitutes an  obstruction,  insufficiency,  or  want  of  repairs,  under 
different  drcumstances  may  amount  to  neither.  Assuming  that 
the  defect  exists,  the  negligence  follows.  But  the  question  al* 
ways  arises.  What  constitutes  a  defect  under  the  circumstances  of 
the  case?  and  we  think  it  must  be  held  to  have  been  the  mean- 
ing of  the  legislature  in  the  enactment  which  subjects  towns  to 
liability  for  injuries  resulting  from  obstructions,  insufficiencies, 
or  want  of  repairs  in  the  highways,  that  nothing  is  an  obstruction 
which  the  town  were  not  bound  to  have  removed  at  the  time  of 
the  injuiy,  under  the  circumstances  of  that  particular  case; 
nothing  an  insufficiency  which  they  were  not  reasonably — ^that 
is,  having  reference  to  those  circumstances — ^bound  then  to  have 
improved;  nothing  a  want  of  repairs  which,  in  the  same  view, 
they  were  not  bound  to  have  amended. 

This  view  of  course  involves  the  inquiry,  as  vitally  important 
in  considering  the  liability  of  a  town  in  a  given  case,  whether 
an  obstruction  or  defect  produced  by  the  action  of  the  elements 
was  of  such  character  and  of  such  continuance  at  the  time  of 
the  accident  that  the  town  were  reasonably  bound,  under  all 
the  circumstances,  then  to  have  removed  or  remedied  it. 

This  action  is  one  of  a  large  class,  founded  upon  the  negli- 
gence of  the  defendants,  by  which  an  injuiy  has  been  occasioned 
to  the  plaintiff.  They  all  rest,  at  common  law,  upon  certain 
common  principles,  one  of  which  is  that  the  party  must  have 
neglected  some  duty  which  he  owes  to  the  injured  party,  either 
personally  or  to  the  community.  If  there  is  no  duty,  there  is 
no  negligence.  In  the  veiy  idea  of  negligence  is  embraced  a 
duty  which  the  party  ought  to  have  performed.  If  the  town, 
under  all  the  circumstances,  were  not  bound  to  remedy  the  defect 
or  remove  the  obstruction,  they  are  chargeable  with  no  negli- 
gence or  failure  of  duty.  Snow,  for  example,  is  an  obstruction 
in  the  highways,  often  of  the  most  serious  character.  By  the 
express  terms  of  the  statute  towns  are  made  liable  for  damages 
resulting  from  this  cause,  as  for  any  other  defect.  Yet,  as  the 
snow  falls  in  such  quantity  that  it  is  impracticable  to  remove  it, 
it  has  never  been  understood  that  there  was  any  general  duty  to 
remove  it,  though  in  special  cases  it  may  be  otherwise;  as  in 
the  case  of  great  thoroughfares  in  large  cities.  The  idea  has 
never  been  entertained  that  towns  were  liable  for  damages  occa- 
sioned by  snow  to  wheel  carriages.     On  the  contrary,  the  trav- 
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eler  must  conform  his  mode  of  conTejance  to  the  state  of  the 
roads;  and  it  is  only  when  the  roads  are  neglected  to  be  put  in 
condition  for  sleds  and  sleighs  in  the  season  of  sleighing  that 
towns  are  held  liable.  There  are  seasons,  too,  when  the  snow 
is  dissolving  in  spring,  when  the  roads  become  nearly  or  quite 
impassable,  either  for  sleighs  or  wheel  carriages.  It  would  be 
absurd  to  hold  that  towns  are  bound  at  such  times  to  keep  their 
roads  in  a  safe  and  suitable  condition  for  the  travel  ordinarily 
passing  upon  them.  It  has  never  been  so  held,  and  could  not 
be,  without  doing  violence  to  the  common  sense  of  the  com- 
munity. 

So,  too,  towns  have  never  been  required  to  make  all  parts  of 
their  highways  safe  or  passable.  But  if  the  statute  is  to  be  con- 
Btrued  in  its  broad,  unqualified,  and  literal  sense,  then  it  is  im- 
material in  what  part  of  the  space  which  has  been  laid  out  for  a 
highway  the  injury  happens.  The  whole  highway  must  be  in  a 
secure  condition  for  the  travel,  for  nothing  in  the  statute  limits 
its  application  to  one  part  rather  than  another.  But  it  never 
has  been  supposed  that  the  town  is  bound  to  put  in  passable 
and  safe  condition  any  greater  width  than  the  public  travel 
requires. 

Boads  in  particular  localities  and  under  certain  contingencies 
are  liable  to  become  suddenly  obstructed,  torn  away,  or  other- 
wise rendered  unsafe  or  impassable  without  any  fault  on  the 
part  of  the  town.  In  such  cases,  it  is  understood  to  be  settled 
that  the  town  is  not  responsible  if  they  cause  such  notice  to  be 
given  as  will  put  the  traveler  on  his  guard,  and  thus  prevent  the 
occurrence  of  damage.  In  cities  the  most  frequented  thorough- 
fares must  be  occasionally  obstructed  by  materials  for  building, 
by  trenches  for  gas  and  water  pipes,  and  the  like,  and  their  whole 
duty  is  understood  to  be  performed  if,  under  such  circumstances, 
they  cause  proper  fences  to  be  erected,  and  lights  exhibited, 
to  show  and  guard  against  the  danger.  Their  duty  is  to  keep 
their  highways  in  good  repair,  suitable  for  the  travel  passing 
upon  them;  but  the  precautions  on  their  part  which  exonerate 
them  from  responsibility  under  such  circumstances  are  adopted 
in  place  of  what  otherwise  would  be  required  for  the  proper 
condition  of  the  highway,  upon  a  reasonable  construction  of  the 
statute — ^holding  &at  towns  are  not  required  to  do  things 
physically  impossible,  nor  things  which  are  impracticable  to  be 
done  with  the  means  of  the  town,  or  without  the  allowanoe  of 
sufficient  time  for  the  purpose. 

Actual  notice  is  not  required  to  be  given  to  the  traveler  of 
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eveiy  speoifio  obetraction.  It  is  enough  if  he  has  knowledge 
that  there  is  a  probability  of  danger;  even  less:  if  he  has  such 
notice  or  knowledge  of  each  facts  as  ought  to  put  him  on  in- 
quiry. In  broad  daylight  it  is  not  necessary  to  fence  about  an 
excavation,  or  to  put  up  notices  of  any  other  obstruction,  if  the 
whole  is  open  to  the  view  of  eyety  passer.  If  the  highway  across 
the  interral  is  overflowed  by  the  freshet,  it  is  notice  to  all  having 
eye-sight  that  it  is  in  an  unsafe  condition  to  be  traveled;  and  as 
the  difficulty  is  one  that  human  power  can  neither  obviate  nor 
remove,  the  town  are  not  responsible,  nor  are  they  required  to 
take  any  specific  precautions  to  prevent  danger. 

Now,  these  must  be  considered  exceptional  cases,  arising  from 
a  reasonable  construction  of  the  statute  limiting  the  remedy  of 
the  traveler  against  the  town,  contrary  to  its  broad  and  literal 
interpretation;  and  if  such  excepted  cases  may  be  ingrafted  upon 
it  by  a  construction  in  these  respects  at  variance  with  its  literal 
terms,  there  is  nothing  to  forbid  that  like  exceptions  may  be 
made  in  all  cases  where  a  reasonable  view  requires  it  to  be  done; 
and  that,  consequently,  where  an  obstruction,  insufficiency,  or 
want  of  repairs  exists,  of  such  extent  and  character  as  to  consti- 
tute a  defect  in  reference  to  the  travel  passing  over  the  highway; 
a  defect  when  viewed  merely  in  reference  to  the  status  of  the 
road  and  its  purposes  and  uses,  it  may,  nevertheless,  be  no  de- 
fect within  the  meaning  of  the  law,  when  viewed  in  reference  to 
the  manner  in  which  it  originated,  the  length  of  time  it  has  ex- 
isted, and  the  opportunity  which  the  authorities  of  the  town 
have  had  to  remedy  it. 

Cases  may  be  supposed— extreme  cases,  to  be  sure — ^but  never- 
theless peculiarly  appropriate,  to  illustrate  the  view  here  pre- 
sented. A  whirlwind  or  tornado  may  hurl  the  trunk  or  limb  of 
a  tree,  or  the  timbers  of  a  building,  upon  the  highway,  directly 
in  the  path  of  the  traveler,  under  circumstances  to  render  it 
impossible  for  him  to  arrest  his  horse  before  horse  and  carriage 
are  dashed  against  it.  The  wheel  of  a  loaded  wagon  may  break 
down,  and  the  horse  that  is  following  close  behind  it,  though 
driven  prudently  and  carefully,  may  nevertheless  unavoidably 
stumble  over  the  obstruction  upon  the  instant  of  its  happening. 
The  rain  falling  may  inst^tly  become  ice,  and  in  a  few 
minutes  every  part  of  eveiy  street,  in  all  the  towns  and  cities 
for  a  circuit  of  miles,  become  coated  with  ice,  and  the  trav- 
eler who  is  passing  along  the  highway  when  the  process  com- 
mences, and  while  it  is  going  on,  may  necessarily  be  compelled 
to  travel  on  at  the  risk  of  broken  limbs,  even  for  the  purpose 
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of  gettmg  out  of  his  danger.  Such  instances  present  the  case 
of  an  obstruction  on  the  highway^  when  viewed  in  reference  to 
its  purposes  and  uses,  and  the  trayel  it  was  designed  to  accom- 
modate, and  which  usually  passes  upon  it.  Thus  viewed,  such 
obstructions  are  within  the  literal  meaning  of  the  statute.  Upon 
that  literal  construction,  the  town  is  to  be  held  liable  for  dam- 
ages resulting  from  them.  But  we  think  it  cannot  have  been 
intended  by  the  enactment  thus  to  make  the  town  insurers 
against  damage  arising  from  causes  which  no  human  foresight 
can  anticipate,  no  human  power  can  avert,  and  no  human 
means,  without  time  and  opportunity,  can  remedy.  If  there 
be  any  case  in  which  the  literal  interpretation  of  the  terms  em- 
ployed in  the  statute  is  to  be  modified  by  a  reasonable  construc- 
tion, such  would  seem  to  be  cases  of  this  character. 

We  must  therefore  dissent  from  the  doctrine  advanced  in  the 
latter  branch  of  the  instructions.  The  juiy  should  have  been 
instructed  that  if  the  injury  resulted  from  the  condition  of  the 
sidewalk,  produced  by  the  recent  sudden  action  of  the  elements, 
the  defendants  were  not  chargeable,  unless  under  the  circum- 
stances they  ought  to  have  repaired  the  defect  before  the  acci- 
dent happened,  and  had  reasonable  opportunity  to  do  so;  and 
that,  if  they  could  have  had  no  such  notice  and  reasonable 
opportunity  as  would  have  enabled  them  to  repair  it,  the  defect 
was  not  one  embraced  within  the  legal  construction  of  the  stat- 
ute. So  produced,  and  existing  wittiout  such  lapse  of  time  as 
to  give  the  authorities  of  the  city  a  reasonable  opportunity  to 
know  of  it,  and  remove  it  before  the  accident,  it  had  not  become 
the  kind  of  obstruction,  insufficiency,  or  want  of  repairs  con- 
templated by  the  statute.  This  construction  gives  to  the  trav- 
eler evety  security  and  guaranty  of  vigilance  and  due  caxe  on 
the  part  of  the  town,  and  the  full  indemnify  for  a  neglect  of 
duty  in  this  respect  which  the  nature  of  the  case  demands. 
The  other  construction  subjects  the  town  to  penalties  for  mis- 
fortunes falling  upon  the  traveler,  not  merely  without  fault  or 
neglect  on  their  part,  but  against  which  the  most  unremitting 
vigilance  and  the  most  lavish  expenditure  are  unavailing. 

Other  questions  are  presented  by  the  case,  which  have  been 
ably  discussed  in  the  argument  These  may  not  arise  upon  the 
new  trial;  and  as  the  decision  in  this  case  must  neoeesarily  be 
that  of  a  minority  of  the  court,  we  have  purposely  refrained 
from  expressing  an  opinion  upon  them.  It  is  proper  to  say, 
however,  that  by  thus  refraining  we  do  not  intend  to  be  ondes** 
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stood  as  acquiescing  in  the  rolings  which  have  given  nse  to 
those  questions. 
Verdict  set  aside  and  a  new  trial  granted. 

Peklet,  0.  J.,  and  Eastman  and  Fowleb,  JJ.,  being  dtisena 
of  Concord^  did  not  sit  in  this  case. 


LUBIUTT   OF   ClTDBS   AUD   ToWNS    POB  IhJUBUS  FROM   NON-RXFAIB   OF 

Be&urs  akd  HxoHWATSt  or  from  obstractioDB  therein:  Raymond  ▼.  City  q/ 
LovfeUt  53  Am.  Dec.  57»  and  note  thereto  67;  RoehuUr  W,  L,  Co,  y.  Boehet* 
ter.  Id.  316,  and  note  to  same  320;  City  qf  TaUahasaee  v.  Fortune,  52  Id.  358; 
note  to  OUy  qfBt{faio  ▼•  HoUoway,  67  Id.  653;  IltUion  v.  Mayor  etc,  of  New 
York,  59  Id.  526,  and  note  528,  diBcnasing  the  question  at  some  length;  Erie 
y.  Sekufingkt  60  Id.  87;  Brownmg  y.  City  qf  Sprmgfield,  63  Id.  345,  and  ez- 
tensiye  note  thereto  350-357,  discossing  the  liability  of  cities  and  property 
owners  for  neglect  to  repair  streets;  BoweU  y.  City  qf  Lowell,  66  Id.  464,  and 
oolleeted  cases  in  note  thereto  466. 

Syinnrci  of  CoNBrnon  of  Othbb  Boadb  is  iHADsnssiBiJB  for  defendant 
in  an  action  against  a  town  for  an  injury  from  a  defective  highway:  Dutton  y. 
ITeare,  43  Am.  Dec  500;  note  to  Raymond  v.  City  of  Lowell,  53  Id.  67. 

Fabtt  Injubsd  bt  Defjbot  IK  Highway  must  Pbovb  Dub  Gabs  akd 
Pbhobkoe  or  he  cannot  recover  in  an  action  against  a  town  for  such  injury, 
as  culpable  negligence  or  want  of  ordinary  care  is  a  defense  to  such  actions 
Reed  v.  Northfield,  23  Am.  Dec.  662;  J^-eneh  v.  Brunewkh,  38  Id.  250;  CUy 
ej  Tallahaseee  y.  Fortune,  52  Id.  358;  Raynumd  y.  City  of  Lowell,  53  Id.  57, 
and  notes  67;  Erie  y.  Schwmgle,  60  Id.  87;  Savage  y.  Ba$i0or,  63  Id.  658;  note 
to  RotoeU  y.  OUy  qf  Lowell,  66  Id.  467. 

NonoB,  What  Coitstitittxs:  Booth  y.  Barwumt  23  Am.  Dec.  339;  Lodge  y. 
Simonton,  Id.  36;  Hood  v.  Fahneetock,  44  Id.  147;  Wileon  y.  McCtdlough,  JB2 
Id.  347. 

Kmowlbdqb  of  Defxot  in  Highway  by  Pabty  Imjubbd  thebkby  n  hot 
CoNOLuaiyB  Bvidenoe  of  negligence  contributing  to  the  injury.  This  fact, 
though  he  was  an  inhabitant  of  the  town,  is,  in  an  action  against  the  town, 
material  only  to  the  point  whether  he  used  due  diligence  in  avoiding  the  in- 
Jury:  Reed  v.  Nortl^fiM,  23  Am.  Dec.  662.  But  contributory  negligence  in 
attempting  to  pass  such  defect  bars  his  right  of  recovery  for  the  injurys 
Mount  Vernon  y.  Duaouchett,  54  Id.  467,  and  note  469,  discussing  the  subject 
at  length. 

NoncB  OF  Dbfbot  is  Highway  is  Keoessabt  to  Ghabob  Town  for 
Injuries  resulting  therefrom;  but  actual  notice  is  unnecessary.  It  may  be 
inferred  from  circumstances:  Savage  v.  Bangor,  63  Am.  Dec.  658.  As  to 
anflSciency  thereof,  see  fViencA  v.  Brunswick,  38  Id.  250. 

Thb  fbinoepal  gasb  was  approvsd  in  Johneon  v.  Haverhill,  35  N.  H.  84. 
In  Clark  v.  Bairrington,  41  Id.  52,  it  was  said  that  in  constructing  roads  towns 
were  bound  for  ordinary  care  and  skill,  and  in  case  of  an  injury  by  stones  or 
otherwise,  they  were,  as  the  law  then  stood,  only  bound  for  reasonable  vigi- 
lance in  discovering  the  defect  and  making  the  repairs.  And  the  principal 
ease  was  therein  cited  to  the  point  that  in  case  of  an  injury  to  a  road  prop- 
erly constructed,  by  water  or  other  cause  operating  beneath  the  surface,  and 
not  discovered  by  the  town,  and  the  town  being  in  no  fault  for  not  disoover* 
Ing  it,  the  court  would  long  hesitate  before  holding  the  town  liable.    la 
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Bawe  r,PUU^/Ud^U.  m.itwaautd  tbat  the  liabOity  of  a  town  for  dam- 
•gM  occasioned  by  a  defect  in  a  highway  did  not  depend  upon  the  qocetioo 
whether  its  officers  or  agents  had  actoal  notice  of  the  existence  of  the  defect^ 
provided  it  were  of  saeh  a  character,  and  of  sach  contin nance,  at  the  time  ol 
the  accident,  that  the  town  was  xeasonahly  boand,  under  the  circamstances, 
to  haTe  remedied  it,  and  the  principal  case  was  cited  in  its  support.  The 
principal  case  was  referred  to  in  IfinsAip  ▼.  Eufidd^  42  Id.  202,  203,  204,  as 
being  inapplicable  to  the  point  in  controversy  in  the  latter  case.  The  dkta 
of  the  principal  case,  relative  to  the  state  of  soitable  repair  in  which  the 
statate  requires  roads  to  be  kept,  and  the  circumstances  to  be  considered  by 
the  jury  in  settling  that  question,  and  which  says  that  among  such  drcnrn- 
•tances  **  are  the  nature  of  the  route,  the  character  of  the  ground,  the  kind 
and  amount  of  travel,  and  the  ability  and  means  of  the  town  to  improve  it 
in  the  particular  involved  in  the  inquiry,"  seemed  to  justify  the  plain  tiff's 
position  in  WiiuMp  v.  Eh^SM^  awpra;  bat  the  court  did  not  feel  themselves 
estopped  thereby  from  fully  considering  such  questions  when  they  were 
legitimately  ndsed  and  brought  before  them  for  detennination.  The  princi- 
pal case  was  the  subject  of  much  comment  in  Palmer  v.  PorUmouthf  43  Id. 
268,  269,  where  it  is  said  that  the  foundation  of  that  decision  is  that  the  lia- 
bility of  a  town  is  imposed  by  the  statute  for  the  neglect  of  a  duty  which  it 
ought  to  have  performed.  This  makes  plain  the  principle  that  where  there 
has  been  some  neglect  of  duty  on  the  part  of  the  town  no  distinction  is  made 
between  defects  occasioned  by  natural  causes  and  the  fault  of  man.  Nothing 
is  perceived  in  this  decision  which  overrules  the  foundation  of  the  principal 
one.  The  leading  decision  was  cited  in  Chamberlain  v.  Enjield^  Id.  362,  to 
the  point  that  whether  a  road  is  incumbered  or  not  is  a  question  for  the  jury, 
and  that  instructing  them  regarding  that  matter  is  proper.  The  court  said, 
in  Darling  v.  Weatmoreland^  52  Id.  415,  that  they  had  carefully  examined  the 
principal  case;  but  their  conclusion  was  not  in  accord  with  it  concerning  the 
admissibility  of  evidence  tending  to  raise  a  collateral  issue.  In  Darling  y. 
Weetnwrelandi  eupra,  the  action  was  for  an  injury  caused  by  a  horse  backing 
off  a  bridge  before  he  crossed  it,  in  consequence  of  becoming  frightened  at  a 
pile  of  lumber  near  by;  and  it  was  held  that  evidence  was  admissible  to  show 
that  other  horses  were  or  were  not  frightened  by  it  in  passing  over  the  bridge. 
The  principal  case  was  cited  in  Co/ran  v.  SanbonUon,  56  Id.  13,  to  the  effect 
that  where  men  of  ordinary  care  and  prudence  would  not  attempt  to  do  a 
dangerous  act  at  their  own  risk,  such  as  passing  with  a  team  over  a  snow- 
drift in  a  highway,  the  plaintiff  cannot  try  the  experiment  at  the  risk  of  the 
town,  and  will  not  be  entitled  to  recover  for  an  injuiy  arising  fmm  such  an 
attempt. 


Graves  v.  Shattuok. 

(85  Hbw  Hampshibs,  357.] 

DnriBMniATioir  ov  Kuisahcx  on  Public  HiORWAT.-^TheJuxymustdfinr 
mine  from  all  the  circumstances  of  each  particular  case  whether  any 
object  permanently  placed,  temporarily  left,  or  slowly  moving  in  apublio 
highway  is  or  is  not  a  nuisance. 

DnsBMiNATiON  ov  NoiSANCB  ON  PuBLio  HiOHWAT  must,  at  oommon  law, 
depend  on  the  jury's  finding  of  the  fact  whether  or  not  the  given  object^ 
nnder  all  the  circumstances  attending  its  occupation  of  the  highway,  un 
neopMsrily  obstructed  the  free  passage  of  the  public  over  and  upon  it. 
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Ubbs  ot  Pttblio  Highway — ^What  Uses  ov  Hiohwat  will  kot  CoNsn- 
TUTB  NunsANOB. — ^Highways  may  lawfully  be  used  for  other  purpoMt 
than  the  accommodation  of  the  traveling  pablic,  provided  such  nse  be  not 
inconsistent  with  the  reasonably  free  passage  of  travelers  over  them. 
They  are  designed  and  constructed  for  general  convenience,  and  may  be 
need  as  they  have  ordinarily  been  accustomed  to  be  used,  without  nui- 
sance. Time,  necessity,  aud  locality  are  important  factors  in  determin- 
ing the  character  of  any  particular  nse  of  a  highway.  It  is  no  nuisaDce 
to  use  highways  for  moving  buildings  in  a  reasonable  and  judicious  man- 
ner, where  such  highways  have  been  commonly  used  for  that  purpose. 

Whxthxb  Use  or  Highwat  in  Moving  Buildings  is  Reasonable  and 
JuDioious  is  a  question  for  the  jury  under  all  the  circumstances  of  the 
case.  Proper  streets  should  be  selected,  the  moving  expedited,  and  no 
unnecessary  obstruction  should  be  caused. 

Pabtt  Who  Assumes  that  Something  is  Nuisance,  and  Undebtakbs 
TO  Abate  It  as  Such,  does  so  under  the  peril  of  being  deemed  a  tres- 
passer if  he  fail  to  establish  the  existence  of  the  nuisance;  or  having 
established  it,  employs  unnecessary  force  and  unwarrantable  means  for 
its  removal.  Thus  it  is  with  a  building  which  is  being  moved  through  a 
public  highway. 

Ant  Person  mat  Abate  Common  Nuisance;  but  he  does  so  at  the  risk  of 
being  deemed  a  trespasser,  unless  the  existence  of  the  nuisance  is  estab- 
lished. 

Defense  of  Private  Pbopertt  Menaced  bt  Moving  Building. — If  an 
individual's  private  property  is  imperiled  or  endangered  by  a  building 
that  is  being  moved,  he  has  the  right  to  use  whatever  force  is  necessary 
to  protect  and  defend  that  property  from  injury.  But  a  mere  prospect 
of  future  injury  will  not  justify  the  destruction  of  the  building,  unless  it 
be  a  common  nuisance.  And  where  there  is  time  and  opportunity  for 
the  interposition  of  an  adequate  legal  remedy  which  may  be  effectual,  the 
law  will  not  justify  the  summary  employment  of  force. 

''Law  of  Boad"  does  not  Apflt  to  Buildings  that  are  being  Moved 
through  Public  Highway.  It  is  limited  to  the  regulation  of  the  con- 
duct and  rights  of  travelers  with  vehicles  at  the  time  and  place  of  meet- 
ing, and  while  passing  each  other. 

Protection  and  Defense  of  Trees  on  Street — ^Bigect  of  Adjacent 
Land-owners  on  Street. — ^Towns  are  not  bound  to  grade  the  entire 
width  of  their  common  highways;  and  in  cities  and  villages  foot-passen- 
gers may  properly  be  accommodated  and  protected  by  sidewalks,  curb- 
stones, poets,  and  railings,  to  the  exclusion  of  carriages  from  a  part  of 
the  way.  Such  curb-stones,  poets,  and  railings,  properly  oonstmcted, 
are  in  no  sense  nuisances.  Adjacent  land-owners  may  lawfully  use  the 
space  between  the  carriage-path  and  such  sidewalks  for  the  growing  of 
trees  for  ornament  or  use.  Trees  thus  situated  are  in  no  sense  nuisances, 
but  private  property  specially  protected  by  statute;  and  if  they  are  in- 
jured or  unreasonably  endangered  by  a  building  being  moved  through 
the  highway,  their  owners  are  warranted  in  employing  sufficient  force  te 
proteot  them  from  actual  or  impending  destruction. 

Oabs  and  troTer.    There  were  four  counts;  three  of  them  be- 
ing in  troTer  for  the  conyersion  of  certain  buildingB:  and  the 
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fourth  count,  in  case  for  defendants'  injury  to  plaintiff  in  con- 
certing together  to  obstruct  plaintiff  and  his  agents  in  moving 
m  building  through  the  public  highways  of  the  town  of  Nashua; 
and  that  by  force,  by  obstructions  placed  in  the  highways,  and 
by  threats  of  Tiolenoe,  the  defendants  preyented  plaintiff  from 
removing  said  building,  subjecting  him  to  great  expense,  etc. 
Defendants  severally  pleaded  the  general  issue,  with  a  brief 
statement.  Two  of  them  gave  notice  that  they  would  show  in 
defense  that  they  were  at  the  time  of  the  alleged  injury  surveyors 
of  highways,  and  did  the  acts  complained  of  under  warrants  txom 
justices  of  the  peace,  under  chapter  63  of  the  compiled  statutes 
of  1853  relating  to  incumbrances  in  highways;  also  that  said 
buildings  were  a  public  nuisance  on  said  highways  or  streets, 
and  that  they  entered  them  and  did  the  acts  alleged  for  the 
purpose  of  abating  such  nuisance,  and  doing  no  unnecessaiy 
damage.  Three  of  the  other  defendants  gave  notice  that  tbej 
would  show  in  defense  that  the  plaintiff  had  threatened  and 
attempted  to  move  said  building  through  Gross  street,  to  the 
obstruction  of  the  travel,  the  destruction  of  defendants'  trees  in 
said  street,  and  to  the  injuiy  of  their  other  property;  also,  that 
all  the  acts  were  done  and  were  necessaiy  to  prevent  plaintiff 
from  moving  his  building  through  said  street,  thereby  causing 
the  damage  alleged.  The  other  defendant  gave  notice  that  he 
would  defend  on  the  ground  that  he  was  the  son  of  one  of  said 
owners,  and  acted  as  his  servant  to  prevent  the  injury  to  his 
property  and  the  obstruction  of  said  street.  It  appeared  on 
trial  that  the  plaintiff  purchased  of  the  Lowell  and  Nashua  Bail- 
road  Company  the  building  known  as  '*  the  Pearson  block,"  and 
agreed  to  remove  it  from  their  land,  and  that  he  employed  one 
Bunker  to  remove  it  in  three  parts,  through  Cross  street,  on  to 
the  plaintiff's  lot  beyond.  The  main  part  was  seventy-four  feet 
long  by  about  twenty-two  wide,  and  the  two  wings  each  about 
twenty-two  by  thirty-six  feet;  one  of  them  two  stories,  the  other 
ihree  stories  high.  The  two  defendants  who  justified  as  sur^ 
veyors,  etc.,  were  selectmen  of  Nashua,  and  had  been  chosen 
surveyors  of  highways,  but  did  not  take  their  oath  of  office 
until  a  part  of  the  ol^truction  by  them  had  occurred.  And  the 
evidence  showed  that  they  were  not  owners  of  property  upon 
Cross  street  But  it  appeared  that  the  three  defendants  who 
justified  as  owners  each  owned  a  house  and  lot  on  Cross  street, 
and  that  this  street  was  about  forty  feet  wide,  including  a  side- 
walk on  each  side,  with  shade  trees  growing  between  the  traveled 
oanJage-path  and  the  sidewalks  opposite  each  of  said  lots. 
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through  a  part  of  the  street.  Plaintiff  offered  evidence  tending 
to  show  that  Cross  street  was  sufficiently  iwide  to  allow  the  build- 
ing to  be  passed  through  without  injuiy  to  any  of  the  trees 
growing  there;  that  although  the  line  of  the  trees,  had  they 
been  continuous  on  both  sides,  might  have  made  the  passage 
too  narrow,  yet  that  the  trees  were  not  opposite  each  other,  and 
that  there  was  room  enough  by  changing  the  building  from  side 
to  side  of  the  street,  at  certain  points,  to  avoid  any  injury  what- 
ever to  any  tree.  Defendants  offered  evidence  tending  to  show 
that  it  was  impossible  to  move  the  building  through  Cross  street 
without  destroying  or  injuring  their  trees,  and  that  Bunker, 
who  had  charge  of  moving  said  building,  had  declared  that  trees 
in  the  streets  were  nuisances,  and  that  he  had  a  right  to  remove 
them,  and  would  do  it  if  they  were  in  the  way  of  his  moving 
said  buildings;  and  that  he  had  in  &ot  injured  trees,  by  moving 
the  said  buildings,  before  they  were  obstructed  at  Gross  street; 
and  that  a  tree  standing  at  the  comer  of  Gross  street  had  been 
broken  and  injured  by  said  building  before  said  obstruction. 
The  evidence  tended  to  show  that  Cross  street,  and  other  streets 
through  which  the  building  had  passed  before  arriving  at  Cross 
street,  were  for  a  time  wholly  obstructed  by  the  building,  so 
that  carriages  could  not  pass  through  the  streets,  although  it 
was  conflicting  as  to  the  extent  of  the  obstruction.  It  was  be- 
yond controversy,  however,  that  the  building  in  Cross  street 
would  occupy  much  more  than  half  the  whole  width  of  said 
street.  The  instructions  relative  to  the  determination  of  nui- 
sance, and  upon  what  it  depends,  the  use  of  highways,  the  right 
to  abate  nuisances,  the  justification  by  the  defendants  as  owners 
acting  in  defense  of  their  property,  the  duty  of  towns  to  protect 
travelers,  etc. ,  the  right  of  owners  to  protect  their  trees,  the  law  of 
the  road,  the  duty  of  one  injured  by  a  nuisance  to  first  apply  to 
the  courts,  the  use  of  force  to  abate  a  nuisance,  and  other 
points,  were  reaffirmed  by  the  appellate  court.  The  juzy  were 
also  instructed  that  the  fact  that  such  building  occupied  more 
than  half  the  traveled  part  of  the  road  would  not  justify  the 
the  owners  or  others  in  opposing  it,  and  that  though  it  occupied 
much  more  than  half  the  traveled  path  the  owner  or  person 
moving  it  would  not  be  a  trespasser  on  the  lands  of  adjacent 
owners.  Also  that  though  a  building  might  encroach  so  much 
as  to  narrow  the  road,  and  be  legally  removed  by  a  surveyor, 
yet  if  it  endangered  no  private  property,  and  was  not  a  nuisance, 
no  private  citizen  would  have  the  right  to  oppose  its  progress. 
There  was  a  verdict  upon  each  count,  and  also  a  general  verdict 
against  all  the  defendants,  who  apj^ealed 
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A»  W,  Sawyer 9  A,  F.  Stevens^  and  D.  Clark,  for  the  defendants. 
EugJies  and  Wilcox,  and  Morrison,  for  the  plaintiff. 

By  Court,  Fowleb,  J.*  As  the  defendants  have  not  furnished 
in  brief  or  argument  any  specification  or  suggestion  in  what 
particulars  'or  for  what  reasons  the  instructions  of  the  court 
below  were  regarded  as  erroneous,  we  have  carefully  examined 
and  considered  them,  but  have  been  unable  to  discover  any* 
thing  therein  of  which  the  defendants  have  just  cause  to  com* 
plain. 

That  the  jury  must  determine  from  all  the  circumstances  of 
each  particidar  case  whether  any  object  permanently  placed, 
temporarily  left,  or  slowly  moving  in  a  public  highway  was  or 
was  not  a  common  nuisance,  is  too  well  settled  by  authority, 
and  too  clear  upon  well-established  principles,  to  admit  of 
doubt;  and  it  is  equally  well  settled  and  equally  clear  that  at 
common  law  this  determination  must  depend  upon  their  find- 
ing of  the  fact  whether  the  given  object,  under  all  the  circum- 
stances accoiupanying  its  occupation  of  the  highway,  did  or  did 
not  unnecessarily  obstruct  the  free  passage  of  the  public  over 
and  upon  such  highway:  Hopkins  v.  Grombie,  4  N.  H.  525,  and 
authorities  there  cited. 

The  first  and  principal  design  of  highways  is  the  accommoda- 
tion of  the  public  travel,  and  cities  and  towns  are  required  by 
statute  to  construct  and  maintain  them  in  suitable  condition  for 
that  purpose;  but  they  may  lawfully  be  used  for  other  purposes, 
provided  such  use  be  not  inconsistent  and  incompatible  with 
the  reasonably  free  passage  over  them  of  whoever  has  occasion 
to  travel  upon  them.  They  are  designed  and  constructed  for 
the  general  convenience  of  mankind,  to  be  used  for  all  those 
purposes  to  which  from  the  earliest  period  of  their  construction 
they  have  been  accustomed  to  be  appropriated,  and  it  cannot 
be  a  nuisance  for  any  one  to  use  them  as  they  have  been  ordi- 
narily used.  Yeiy  much  depends  upon  locality,  the  width  of 
the  highway,  and  the  time  it  may  be  obstructed  by  the  alleged 
nuisance.  What  would  be  a  reasonably  free  passage  for  the 
public — what  would  be  a  reasonably  safe  and  convenient  road 
for  the  accommodation  of  the  public  travel  in  a  remote,  sparsely 
populated,  rural  district,  might  and  generally  would  not  be 
so  in  a  compact  city,  or  a  large  and  populous  village.  So, 
too,  in  a  village  or  city,  what  would  be  no  obstruction  in  a 
broad  street,  little  frequented,  might  be  very  objectionable,  U 
not  an  absolute  nuisance,  in  a  narrow  business  thoroughfare. 
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If  publio  highwayB  in  Nashua  and  similar  localities  had  been 
oommonly  used  for  the  purpose  of  moving  buildings,  the  plain- 
tiff was  guilty  of  no  nuisance  in  moving  his  building  through 
them»  provided  he  selected  suitable  streets,  used  proper  expedi- 
tion, and  vras  in  the  reasonable  use  of  such  streets,  under  all 
the  circumstances  shown  in  evidence,  causing  no  unnecessary 
obstruction  therein;  and  this  whole  question  was  properly  sub- 
mitted to  the  jury,  and  their  verdict  settles  it  conclusively  in 
favor  of  the  plaintiff. 

In  JJUomey^Oeneral  v«  Sheffield  Oas  Congumer^s  Co.,  19  Eng. 
L.  A  Eq.  639,  which  was  an  information  and  bill  asking  for  an 
injunction  to  prevent  the  defendants,  who  were  a  joint-stock 
company,  without  any  special  act  of  incorporation  or  authority, 
to  lay  their  pipes  in  tiie  publio  highways  or  streets,  from  laying 
gas-pipes  in  the  streiets  or  highways  of  the  borough  of  Sheffield, 
and  from  breaking  up  or  disturbing  for  that  purpose  the  road 
or  pavement  of  said  streets  or  highways,  or  doing  any  other  act 
whereby  the  passage  of  her  majesty's  subjects  along  said  streets 
should  be  obstructed  or  rendered  less  safe  or  convenient,  on  the 
ground  that  such  breaking  up  of  the  streets  and  highways  would 
be  a  public  injury  amounting  to  a  public  nuisance,  the  injunc- 
tion was  refused,  and  the  bill  and  information  dismissed.  In 
the  course  of  the  opinion  of  the  court  announcing  this  result, 
the  lord  chancellor  remarked: 

'*  I  must  say  that  when  the  cause  was  argued  in  August  last, 
and  I  myself  said  we  did  not  want  any  court  of  law  to  tell  us 
that  the  tearing  up  of  the  pavement  was  a  nuisance,  I  did  not 
advert  to  the  particular  circumstance  or  act  contemplated  by 
these  defendants,  but  merely  to  the  general  proposition;  and  I 
cannot  now  say  that  it  appears  to  me  absolutely  impossible  to 
be  held  that  the  taking  up  of  the  pavement  for  such  a  purpose 
as  this  is  a  nuisance.  I  do  not  say  how  the  matter  may  be,  but 
it  may  be  held  to  be  analogous  to  this  sort  of  thing:  If  I  were 
to  station  a  cart  in  the  street  opposite  my  door,  obstructing  the 
public  highway,  I  might  be  guilty  of  a  nuisance  for  aught  I 
know,  and  I  might  be  liable  to  be  indicted;  but  it  would  be  a 
sufficient  answer  to  say  that  the  cart  was  there  only  a  reasonable 
time,  and  for  a  lawful  purpose.  If  it  is  used  in  the  way  in  which 
such  things  are  ordinarily  used,  it  cannot  be  a  nuisance  so  to  use 
it.  The  public  highway  is  for  the  convenience  of  mankind,  and 
so  to  use  it  cannot  be  a  nuisance.  One  of  the  uses  is  that  a 
person  traveling  with  a  cart  or  carriage  may  draw  up  at  a  par^ 
ticular  door,  and  get  down,  according  to  his  lawful  occupation. 
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Bo,  again,  if  I  have  a  cart  come  to  mj  house  with  five  or  six 
tons  of  coals,  of  course  it  will  be  some  time  obstructing  the 
public  highway;  but  it  is  difficult  to  maintain  that  in  an  ordi- 
nary street  that  would  be  a  nuisance.  All  these  cases  of  nui- 
sance or  no  nuisance,  arising  from  particular  acts,  must,  from 
the  nature  of  things,  be  gOTtmed  by  particular  circumstances. 
....  You  must  be  guided  by  particular  circumstances;  you 
must  look  at  the  particular  place  or  object  the  parties  have  in 
view.  I  take  it  that  all  these  questions  are  of  this  nature:  Ara 
you  using  the  subject-matter  of  injury  in  a  reasonable  way?  and 
are  those  the  uses  for  which  it  was  contemplated?  It  may  be 
that  tearing  up  the  pavement  is  not,  even  for  the  purpose  of  lay- 
ing down  gas-pipes,  anything  that  was  ever  in  contemplation, 
and  that  it  cannot  be  done  without  the  authority  of  the  legisla- 
ture, or  some  other  competent  authority/' 

In  OammonweaUh  t.  Passmore^  1  Serg.  &  B.  219,  where  the 
defendant  was  indicted  for  a  nuisance  in  placing  goods  on  the 
footway  and  carriage-way  of  one  of  the  public  streets  of  Phil- 
adelphia, and  suffering  them  to  remain  there  for  the  purpose  of 
being  sold  at  auction,  Chief  Justice  Tilghman  said:  "  It  is  true 
that  necessity  justifies  actions  which  would  otherwise  be  nui- 
sances. It  is  true,  also,  that  this  necessity  need  not  be  absolute; 
it  is  enough  that  it  be  reasonable.  No  man  has  a  right  to  throw 
wood  or  stones  into  the  street  at  his  pleasure.  But  inasmuch  as 
fuel  is  neoessaxy,  a  man  may  throw  wood  into  the  street  for  the 
purpose  of  having  it  carried  to  his  house,  and  it  may  lie  there  a 
reasonable  time.  So,  because  building  is  necessary,  stone,  bricks, 
lime,  sand,  and  other  materials  may  be  placed  in  the  street,  pro- 
vided it  be  done  in  the  most  convenient  manner.  On  the  same 
principle,  a  merchant  may  have  his  goods  placed  in  the  street, 
for  the  purpose  of  removing  them  to  his  store  in  a  reasonable 
time;  but  he  has  no  right  to  keep  them  in  the  street  for  the  pur- 
pose of  selling  them  there,  because  there  is  no  necessity  for  it." 
A  similar  doctrine  is  recognized  in  Bex  t.  BtLsaell,  6  East,  427, 
and  in  People  y.  Cunningham^  1  Denio,  524  [43' Am.  Dec.  709]. 

In  Rex  Y.  Jones^  3  Oamp.  230,  where  the  defendant  was  in- 
dicted for  obstructing  a  highway  by  depositing  long  pieces  of 
timber  in  the  street  and  keeping  them  there  until  they  were 
sawed  up,  because  his  yard  was  not  large  enough  to  receiTe 
them  entire.  Lord  Ellenborough  remarked:  *'If  an  unreasona- 
ble time  is  occupied  in  the  operation  of  delivering  beer  from  a 
brewer's  dray  into  the  collar  of  a  publican,  this  is  certainly  a 
nuisance.    A  cart  or  wagon  may  be  unloaded  at  a  gateway,  but 
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this  muBt  be  done  witti  promptness.  So  as  to  the  repairing  oi 
a  hoase,  the  publio  most  submit  to  the  inoonvenience  necessa- 
rily occasioned  in  repairing  the  house;  but  if  this  inconvenience 
be  prolonged  for  an  unreasonable  time,  the  public  have  a  right 
to  complaiup  and  the  party  may  be  indicted  for  a  nuisance/' 

Indeed,  the  doctrine  of  all  the  cases  on  this  subject  that  wo 
have  examined  seems  to  be  in  accordance  with  the  instructions 
of  the  court  below,  that  the  law  justifies  obstructions  of  a  par* 
tial  and  temporary  character,  from  the  necessity  of  the  case,  and 
for  the  convenience  of  mankind,  when  those  obstructions  occur 
in  the  customary  or  contemplated  use  of  the  highway,  and  that 
the  question  of  their  necessity  and  reasonableness,  and  of  the 
customaiy  or  contemplated  use,  is  one  for  the  consideration  and 
determination  of  the  jury,  under  all  the  circumstances  of  each 
particular  case. 

Nor  have  the  defendants  any  reason  to  object  to  the  instmo- 
tions  of  the  court  in  regard  to  the  justification  by  the  defend- 
ants, whether,  as  citissens  or  as  owners,  in  defense  of  their  prop- 
erty imperiled,  or  supposed  to  be  endangered  by  the  plaintiff's 
building.  In  assuming  that  building  to  be  a  nuisance,  as  it  was 
situated  in  the  highway,  and  undertaking  to  abate  it  as  such  by 
force,  the  defendants  took  the  risk  of  being  deemed  trespassers, 
if  they  should  fail  to  establish  the  existence  of  the  nuisance,  or 
having  established  it,  should  be  found  to  have  employed  un- 
reasonable and  unnecessary  force  and  unwarrantable  means  for 
its  removal;  and  on  both  these  points  the  verdict  of  the  jnry» 
under  the  instructions  given,  is  conclusive  against  them. 

Any  person  may  abate  a  common  nuisance:  Yin.  Abr.,  tit.  Nui- 
sance, T,  pi.  8,  and  W,  pi.  4;  Bac.  Abr.,  tit.  Nuisance,  0;  Com* 
Dig.,  tit.  Case  for  Nuisance,  D,  4;  3  Bla.  Com.  5,  7;  James  v. 
Eayward,  Cro.  Car.  184;  Houghton  v.  Bidler,  4  T.  B.  864.  But 
he  does  so  under  the  peril  of  being  deemed  a  trespasser,  unless 
the  existence  of  the  nuisance  is  established:  Wetmore  v.  liracy, 
14  Wend.  250  [28  Am.  Dec.  625]. 

If  the  defendants'  shade  trees,  their  own  private  property, 
were  imperiled  by  the  plaintiff's  building,  they  had  a  right  to 
use  whatever  force  was  necessaiy  to  defend  and  protect  thai 
property  from  injury.  If  they  proceeded  beyond  that,  they  be- 
came trespassers,  and  were  liable  for  any  excess  of  force  em- 
ployed by  them.  But  the  mere  fact  that  the  building  was  in 
the  street,  and  approaching  the  private  property  of  the  il*  /i'nd- 
ants  in  a  way  that  might  be  likely  to  endanger  i-.  "uld  not 
justify  them  in  destroying  the  building.     They  couKi  not  liw- 
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foUj  interfere  with  it,  nnless  it  were  a  common  nuisance,  or 
actually  endangering  their  property  at  the  time.  Where  there 
is  time  and  opportunity  for  the  interposition  of  a  legal  remedy, 
by  process  which  is  adequate,  and  may  be  effectual  to  prevent 
the  probable  injury  to  property,  the  law  will  not  justify  the 
summary  employment  of  force.  The  danger  must  be  imminent 
to  authorize  private  individuals  to  take  the  execution  of  the  law 
into  their  own  hands. 

Brooks  V.  Eart,  14  N.  H.  807,  conclusively  settles  the  correct- 
ness of  the  instructions  as  to  the  non-application  of  the  law  of 
the  road  to  the  case  of  a  moving  building.  By  that  dedsion 
tbe  law  referred  to  is  expressly  limited  to  the  regulation  of  the 
conduct  and  rights  of  travelers  with  vehicles  at  the  time  and 
place  of  meeting  and  while  passing  each  other.  The  doctrine 
of  that  decision  vms  reaffirmed  in  Norria  v.  LUchfiM^  86  N.  H. 
271  [post,  p.  646]. 

The  powers  and  duties  of  towns,  and  their  liabilities  in  xela- 
tion  to  the  construction  and  repair  of  highways,  and  the  rights 
of  adjoining  land-owners,  are  so  well  understood,  and  have  so 
recently  been  considered  and  discussed  in  the  cases  of  Hubbard 
V.  C'Uy  of  Concord,  85  N.  H.  62  [arUe,  p.  620],  and  Johnson  v. 
Haverhill,  Id.  74,  and  in  Baker  v.  Shepard,  24  Id.  208,  and  Blabe 
V.  Bich,  84  N.  H.  382,  decided  in  Coos,  July  term,  1866,  that  it  is 
hardly  necessary  or  useful  again  to  consider  them.  It  is  suffi- 
cient to  say  that  the  instructions  on  these  points  seem  to  have 
been  in  strict  accordance  with  the  well-settled  law  of  this  state: 
Copp  V.  Neal,  7  Id.  276,  and  authorities  there  cited. 

It  seems  entirely  clear  that  the  interest  of  the  public  in  a 
highway  consists  solely  in  the  easement  or  right  of  passage. 
with  the  right  to  construct  and  repair,  while  the  general /»'*ifiia 
facie  presumption  of  law  is  that  the  freehold  of  the  road,  uaque 
ad  medium  JUum  vice,  is  in  the  proprietors  of  the  land  on  either 
side  thereof;  that  towns  are  not  bound  to  grade  the  entire  width 
of  their  common  highways;  that  in  cities  and  villages  they  may 
reasonably  accommodate  and  protect  foot-passengers  by  side- 
walks, curbstones,  posts,  and  railings,  and  so  exclude  carriages 
from  a  part  of  the  way,  leaving  them  a  reasonably  safe  and  oon* 
venient  passage;  that  such  curbstones,  posts,  and  railings,  prop- 
erly constructed,  are  in  no  sense  nuisances;  that  where  sidewalks 
are  thus  reasonably  and  properly  set  apart,  the  owners  of  the 
soil  may  lawfully  use  the  dividing  space  between  the  carriage 
path  r.,nd  sidewalks  for  the  growth  of  trees,  for  ornament  or 
use.  and  trees  thus  situated  are  in  no  sense  nuisanoes,  but  spe* 
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ciallj  pioteoted  from  injuzy  by  statute:  Oomp.  Btats.,  o.  660, 
see.  19;  that  sach  trees  are  presumptiyelj  the  private  properly 
of  the  adjacent  land-owner,  and  whoever  injures  them  is  pre- 
sumptively a  trespasser  against  such  owner;  that  trees  thus 
situated  and  owned  may  lawfully  be  forcibly  protected  by  their 
owners  against  an  impending  injury;  and  that  if  the  plaintiff's 
building  were  of  such  a  size  or  moved  in  such  a  manner  as  'to 
injure  or  unreasonably  endanger  trees  thus  grow^'ng,  their  own- 
ers would  be  justified  in  employing  against  it  sufficient  force  to 
protect  the  trees  from  actual  or  threatened  injury. 

The  remarks  of  the  court  below  as  to  the  wanton  and  ruthless 
destruction  of  useful  or  ornamental  shade  trees,  by  forcing 
through  a  street  a  building  occupying  its  whole  width,  thereby 
destroying  in  a  single  day  the  combined  efforts  of  man  and 
nature  for  half  a  century,  were  strong  and  emphatic,  but  not 
more  so  than  the  aggravated  nature  of  the  supposed  desolation 
would  seem  to  demand  and  justify.  At  all  events,  the  defend- 
ants cannot,  and  the  plaintiff  does  not,  complain  of  them. 

It  is,  however,  entirely  unnecessary  to  reaffirm,  in  detail,  the 
instructions  of  the  court  below.  We  see  in  none  of  them  any- 
thing objectionable  as  matter  of  law,  or  in  any  way  prejudicial 
to  the  legal  rights  of  the  defendants,  against  whom  a  verdict 
was  returned  upon  every  count  of  the  declaration,  as  well  as 
generally.    There  must  therefore  be  judgment  upon  the  verdict. 

Pbblxt,  C.  J.,  and  Sawtsb,  J.,  having  been  of  counsel,  did 
not  sit  in  this  case.  

WhIXHXB  OBSTBUOnONS  IN  HlOBWAT  ABM  NUSUHOIS  Oa  HOT  ii  a  qaM* 

tioQ  of  £act:  Winter  v.  Petermm,  61  Am.  Deo.  678;  but  see  note  to  Young  v. 
StcUe  Bank,  58  Id.  632,  where  it  is  said  that  whether  a  thing  ia  a  nnisance  or 
not,  and  hence  liable  to  forfeiture,  ii  a  Judicial  question,  and  to  be  finally 
determined  by  the  courts  alone. 

In  Oi^mncnoN  or  Higswat,  QmsnoB  or  NuoAKai  oa  Ho  NanAHoa 
DxPENiis,  at  common  law,  upon  the  fact  whether  the  passage  of  such  high- 
way is  rendered  less  commodious:  State  v.  Mobile,  30  Am.  Deo.  664. 

NCTI8ANCX  IK  Highway,  What  Ck>N8TiTUTX8  Ain>  What  dobs  not:  See 
collected  cases  in  note  to  People  y.  Cfunningham,  43  Am.  Deo.  718. 

Public  Nuisanox  mat  bn  Abated  bt  Ant  Onb,  whxthbb  Hx  has  bxxn 
Injubxd  by  It  ob  not;  but  a  private  nuisanoe  can  be  abated  only  by  one 
"who  is  injured  by  it  The  right  to  abate  a  nuisance,  however,  is  confined  to 
the  removal  of  that  which  constitutes  the  nuisance:  OaUe  v.  Brieeoe,  26  Am. 
Dec.  440;  see  note  thereto,  44d-445,  on  right  of  private  person  to  abate  « 
nuisanoe  without  suit.  But  a  nuisance,  whether  public  or  private,  may  be 
abated  at  oommon  law  by  the  party  aggrieved,  if  done  without  broach  of  the 
peaoe:  8tUe$  y.  Laird,  63  Id.  110,  and  collected  oases  in  note  11S»  on  abate- 
It  of  nuissnoes. 
Ax.  Dna  Yoxn 
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Tftli  in  HraHWAT  reaidM  in  the  owner  of  adjoining  land:  See  note  to 
Conner  t.  New  Atbany,  12  Am.  Deo.  207;  Pemeroy  t.  MUie,  23  Id.  207,  and 
note  209;  Nicholmm  ▼.  N.  T.  A  N.  H.  R.  B.,  66  Id.  890,  and  oolleeted  caaee 
in  note  396;  WhUer  y.  Petenon^  61  Id.  678. 

Uu  or  PuBUO  nr  HiaHWATs:  See  cases  cited  in  the  preoediog  sabdivis- 
ion,  '*  Title  in  Highways,**  etc.,  and  Jackwn  v.  Hathaway,  8  Am.  Deo.  263; 
Peojftle  ▼.  Cunnhtghani,  43  Id.  709;  Tray  y.  Cheshire  R.  R.  Co.^  65  Id.  177. 

*OwNBS  OF  Fbb  nr  Highway  <uk  Maiktaik  Tebspass  for  the  obstmo^ 
tion  or  ezclnsiye  appropriation  thereof:  Cortelyom  y.  Van  BrwuU,  3  Am.  Dea 
439;  Conner  v.  New  Albany,  12  Id.  207;  Lewie  y.  Jonee,  44  Id.  138. 

Tbebs  Growing  in  Hiohwat  Belong  to  Ownsb  or  Fix:  Winier  y. 
Petereon,  61  Am.  Deo.  678. 

The  principal  oasx  was  ottsd  in  KeUey  y.  Kennard,  60  N.  H.  4,  when 
it  wu  said  that  as  the  pabllo  oonyenience  may  require  a  sidewalk  as  well  as 
a  carriage-track  in  a  highway,  so  it  may  require  two  carriage-tracks;  and  the 
law  does  not  require  such  tracks  to  be  on  the  same  loyel,  nor  forbid  one  to  be 
built  oyer  the  other.  An  unimportant  mention  of  the  leading  decision 
also  made  in  FinslUp  y.  iE^/SeU,  42  Id.  203. 
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[80  Haw  MjjauBnm,  971.] 

Onx^i  Aonov  tor  DAMAOia  Sustained  prom  Neoliobngb  op  ANOTHsa 
CANNOT  BE  Dbpxated  by  showing  that  the  former  party  is  a  wrong-doer^ 
a  trespasser,  or  a  yiolator  of  the  law,  unless  if  appears  that  his  own  n^ 
ligence  or  his  fault  has  directly  contributed  to  his  damage. 

Trespass  is  not  Less  Wrong  that  It  is  Done  bt  Accident,  or  with- 
out design,  or  eyen  against  the  will  of  the  actor. 

Trespass  or  Wrong  Done  bt  Accident,  witbout  Design,  <ib  againbt 
Actor's  Will,  is  not  Fault,  in  the  sense  of  that  word  as  used  in 
connection  with  actions  for  negligence.  It  is  a  misfortane,  and  not  a 
fault. 

Nbouoencb  is  Mixed  QuEsnov  op  Law  and  Fact,  to  be  settled  by  the 
Jury  under  instructioiis  of  the  oonrt. 

Towns  are  not  Liable  where  there  has  been  Fault  or  NegligencSv 
in  any  degree,  on  the  part  of  him  who  has  sustained  the  damage^  and 
the  fact  that  such  person  is  a  wrong-doer,  a  trespasser,  or  a  yiolator  ol 
the  law  is  wholly  immateriaL 

Towns  are  Liable  in  Damages  por  Injuries  Sustained  prom  Drpeot- 
rm  Roads,  or  wrongful  acts  of  third  peraons,  if  accidents,  not  preyenta- 
ble  by  ordinary  care  and  prudence,  unite  with  these  causes  to  produce 
the  injury.  • 

Ga8b  for  damages  to  plaintiff's  horse,  carriage,  and  hameBS^ 
occasioned  by  the  insufficiency  of  a  bridge  on  a  public  highway, 
in  said  town  of  Litchfield,  for  want  of  sufficient  width  and 
suitable  railing.  The  horse  and  chaise  were  owned  by  plaintiff, 
a  stable-keeper,  and  who  had  let  them  to  one  Bixby.    It  ap* 
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peared  from  Che  eridence  that  Bixby  was  traveling  on  the  high- 
way mentioned,  with  the  horse  and  chaise,  during  a  very  dark 
night;  that  when  near  the  bridge  in  question  he  heard  a  lumber- 
wagon  coming  from  the  opposite  direction;  and  that  he  called 
out  to  the  person  approaching  to  stop,  and  turned  out,  as  he 
supposed,  as  far  as  was  safe  and  prudent.  A  man  named  Moor 
was  in  charge  of  the  wagon.  He  was  walking  behind  it,  attend- 
ing to  his  freight,  and  did  not  notice  Bixby's  carriage  or  hear 
him  call  out.  The  highway  may  be  supposed  to  have  run  north 
and  south,  and  the  plank  bridge,  eighteen  feet  long,  extended 
across  it  from  east  to  west.  The  highway  at  the  end  of  the 
bridge  was  about  eighteen  or  nineteen  feet  in  width.  Moor's 
horse  in  going  over  turned  to  the  right,  so  as  to  strike  the  fence 
on  the  west  side  before  he  got  upon  the  bridge,  and  went  across 
the  bridge  before  Moor  was  able  to  take  hold  of  or  stop  him. 
The  vehicles  collided  before  Moor's  horse  reached  the  bridge 
by  some  fifteen  or  eighteen  feet,  and  the  chaise  with  Bixby  was 
either  drawn  back  hj  Moor's  horse  and  wagon,  or  backed  by 
Bixby  in  endeavoring  to  extricate  his  carriage  from  the  wagon, 
and  precipitated  backwards  from  the  bridge  on  the  east  side, 
from  a  height  of  about  nine  feet,  which  caused  the  instant  death 
of  the  horse  and  injury  of  the  chaise.  The  highway  was  about 
eighteen  or  nineteen  feet  wide  where  the  collision  probably 
occurred,  and  the  wheel-tracks  of  the  traveled  part  of  the  road 
were  within  three  or  four  feet  of  the  fence  struck  by  Moor's 
wagon.  There  was  no  railing  on  the  east  side  of  the  highway, 
where  the  road  was  raised  by  an  embankment;  and  no  railing 
or  other  barrier,  except  a  small  log  upon  the  east  side  of  the 
bridge.  The  instructions  given  are  in  the  opinion.  Verdict 
for  plaintiff. 

W.  O.  Clarke^  for  the  defendants. 

A.  F.  Stevens  and  A.  W.  Sawyer ^  for  the  plaintiff. 

By  Court,  Bkll,  J.  The  question  arising  upon  the  instruc- 
tions asked,  as  well  as  those  given  to  the  jury,  is  whether  a 
traveler  can  recover  against  a  town  for  damages  sustained  from 
a  defect  of  a  highway,  if  at  the  time  of  the  accident  he  is  tres- 
passing on  the  rights  of  others,  or  violating  a  law  of  the  state. 

It  is  not  questioned  that  towns  are  liable  where  the  damage 
sustained  arises  in  part  from  defects  of  the  road,  and  in 
part  from  such  accidents  as  could  not  be  prevented  by  ordi- 
nary care  and  prudence:  Palmer  v.  Andover^  2  Cush.  600; 
UurU  V.  Town  of  Pownal,  9  Yt.  418;   or  in  part  from  the 
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wrongful  aets  of  others;  LitUeton  t.  Bichardson,  32  N.  H.  69. 
And  tiie  court  bo  charged  the  jury,  "  that  where  some  accident 
ocotm  which  ordinary  care  and  prudence  could  not  prevent^  and 
a  defect  exists  in  the  highway  by  means  of  which  the  damage 
occurs,  and  without  which  it  would  not  have  occurred,  the  town 
is  liable."  But  the  court  added:  "  That  if  the  plaintiff's  car- 
riage was  in  the  middle  of  the  traveled  part  of  the  road,  his  agent 
using  ordinary  care  and  skill  and  prudence,  considering  the 
circumstances,  and  came  in  collision  with  another  carriage,  this 
would  be  an  accident  for  which  the  agent  of  the  plaintiff  would 
not  be  in  fault,  so  far  as  this  case  is  concerned;  and  if  such  acci- 
dent led  to  this  damage  by  a  defect  in  the  highway,  the  town 
would  be  liable." 

In  actions  of  this  kind,  it  is  settled  that  if  the  damage  sus- 
tained has  been  in  any  degree  directly  caused  by  his  own  fault 
or  negligence,  the  plaintiff  cannot  recover  against  the  town.  It 
was  so  held  in  Farjium  v.  Concord,  2  N.  H.  892,  the  leading 
case  on  the  subject  in  this  state,  as  well  as  by  many  decisions 
in  neighboring  states:  Meed  v.  Northfidd,  18  Pick.  94  [23  Am. 
Dec.  662];  SmUh  v.  Smith,  2  Id.  621  [18  Am.  Dec.  464];  Thomfh 
8on  V.  Bridgewater,  7  Id.  188;  Howard  v.  North  Bridgewaier,  16 
Id.  189;  Adams  v.  Carlisle,  21  Id.  146;  May  v.  Princeton,  11  Met 
442;  Shepardson  v.  Colerain,  13  Id.  65;  Palmer  v.  Andover,  2 
Gush.  600;  Bigelow  v.  BuUand,  4  Id.  247;  Hvdi  v.  Ehhmond,  2 
Woodb.  A  M.  837;  Moore  v.  Abt>ot,  82  Me.  46;  MerrUl  v.  Hamp- 
den, 26  Id.  234;  lYench  v.  Brunswick,  21  Id.  29  [38  Am.  Dec. 
250];  Jacol^s  v.  Bangor,  16  Id.  187;  Hunt  v.  Pownal,  9  Vt.  411; 
Kelsey  v.  Glover,  16  Id.  708;  AUen  v.  Hancock,  16  Id.  230. 

What  constitutes  negligence  is  a  mixed  question  of  law  and 
fact,  to  be  settled  by  the  juiy  under  the  instructions  of  the  court: 
Bice  V.  Montpelier,  19  Vt.  470;  March  v.  Concord  B.  B.  Co.,  29 
N.  H.  43  [61  Am.  Dec.  631];  Beers  v.  Housaionuc  B.  B.  Co.,  19 
Conn.  666;  and  it  was  properly  submitted  to  them. 

But  the  idea  of  the  defendant's  counsel  was,  that  if  the  plain- 
tiff was  himself  a  wrong-doer  he  could  maintain  no  action  what- 
ever, however  prudent  and  careful  he  may  have  been.  There 
are  decisions  which  give  countenance  to  this  idea,  and  which 
hold  that  where  a  party  who  has  suffered  a  loss  by  the  negligence 
of  another  was  himself  at  the  time  a  trespasser,  or  acting  in 
violation  of  law,  he  cannot  recover:  Munger  v.  Ibnawanda  B.  B* 
Co.,  4  N.  Y.  849  [63  Am.  Dec.  884];  HartfiM  v.  Boper,  21  Wend. 
615  [34  Am.  Dec.  278];  Brown  v.  Maxwdl,  6  Hill,  692  [41  Am. 
Dec.  771],  and  cases  there  cited. 
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But  we  are  usable  to  agree  to  the  doctrine  thus  broadly  laid 
down.  As  a  general  principle,  it  seems  to  us  wholly  immaterial 
whether,  in  the  abstract,  the  plaintiff  was  a  wrong-doer  or  a 
trespasser,  or  was  acting  in  -violation  of  law.  For  his  wrong 
or  trespfUNi  he  is  answerable  in  danuiges,  and  he  may  be  punish- 
able for  his  Tiolation  of  law;  but  his  rights  as  to  other  persons 
and  as  to  other  transactions  are  not  affected  by  that  circum- 
stance. A  traveler  may  be  riding  with  a  horse  or  carriage  which 
he  had  no  right  to  take  or  use;  he  may  be  traveling  on  a  turnpike 
without  payment  of  toll;  he  may  be  riding  on  a  day  when  riding 
is  forbidden,  or  with  a  speed  forbidden  by  law,  or  upon  what  is 
called  the  wrong  side  of  the  road;  or  his  team  may  be  standing 
in  the  street  of  a  town  without  his  attending  by  them  and  keep- 
ing them  under  his  command,  as  the  law  requires; — and  in  none 
of  these  cases  is  his  right  of  action  for  any  injury  he  may  sustain 
from  the  negligent  conduct  of  another  in  any  way  affected  by 
these  circumstances.  He  is  none  the  less  entitled  to  recover, 
unless  it  appears  that  his  negligence  or  his  fault  has  directly 
contributed  to  his  damage.  He  may  be  a  trespasser,  and  his 
trespass  may  have  in  no  degree  contributed  to  the  damage  he 
has  sustained.  Though  a  trespasser  or  wrong-doer  as  to  others, 
he  may  have  been  guilty  of  neither  fault  nor  negligence  as  to 
the  party  from  whom  he  has  sustained  damage.  Though  en- 
gaged in  an  act  which  is  a  violation  of  law  in  itself,  he  may 
have  exercised  all  proper  care  for  the  safety  of  himself  and  his 
property,  and  to  avoid  any  injury  to  another.  A  trespass  is  not 
the  less  a  wrong  that  it  is  done  by  accident  or  without  design, 
or  even  against  the  will  of  the  actor;  but  in  such  case  it  is  not 
a  fault  in  the  sense  of  that  word  as  used  in  connection  with  ac- 
tions for  negligence. 

So  a  parly  may  do  an  act  which  is  a  violation  of  law,  and 
which  may  perhaps  subject  him  to  liabiliiy  to  those  who  may 
sustain  damage  by  his  conduct;  yet  it  may  not  be  an  offense 
which  would  subject  him  to  punishment,  because  the  act  may 
have  been  involuntary;  done  without  negligence  and  against  his 
most  earnest  efforts.  In  such  a  case  the  act  is  a  misfortune:  it 
is  not  a  fault. 

It  is  not  enough,  then,  to  show  that  a  party  is  a  wrong-doer, 
or  a  trespasser,  or  violator  of  the  law,  to  defeat  his  action  for 
damage  sustained  from  the  negligence  of  another. 

It  must  be  shown  that  such  apt  is  a  fault,  which  has  di- 
cecUy  contributed  to  the  loss  or  damage  of  which  the  party 
fomplaiuB.    It  is  not  a  question,  as  it  has  been  made  in  some 
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cases,  whether  the  parly  is  a  trespasser,  or  has  done  some 
wrongful  act,  but  whether  he  is  guiliy  of  a  fault  or  of  negligenoe 
in  reference  to  the  matter  in  question,  which  has  directly  con- 
tributed to  the  injury. 

The  proper  question,  whether  the  fact  that  the  plaintiff  was  on 
the  left  of  the  center  of  the  road  was  the  fault  of  th^  plaintiff, 
or  was  a  mere  accident,  was  submitted  to  the  jury. 

For  this  opinion  we  think  the  opinion  of  UauIc,  J.,  in  Bamet 
V.  Ward  J  9  Man.  Gr.  &  S.  420,  is  a  sufficient  authority.  He  says, 
with  regard  to  the  objection  that  the  deceased  was  a  trespasser 
on  the  defendant's  land  at  the  time  the  injuzy  was  sustained,  it 
by  no  means  follows  from  this  circumstance  tiukt  the  action  can- 
not be  sustained.  A  trespasser  is  liable  to  an  action  for  the  in- 
juiy  which  he  does,  but  he  does  not  forfeit  his  right  of  an  action 
for  an  injuzy  sustained.  Thus  in  the  case  of  Bird  t.-  Holbrook,  4 
Bing.  628,  S.  0.,  1  Moo.  &  P.  607,  the  plaintiff  was  a  trespasser, 
and  indeed  a  voluntaiy  one,  but  he  was  held  entitled  to  an  ac- 
tion for  an  injuiy  sustained  in  consequence  of  a  wrongful  act 
of  the  defendant,  without  any  want  of  ordinary  caution  on  the 
part  of  the  plaintiff,  although  the  injuzy  would  not  haTC  oc- 
curred if  the  plaintiff  had  not  trespassed  on  the  defendant's 
(and.  This  decision  was  approved  in  Lyrwh  y.  Ifurdin,  1  Ad.  & 
El.,  N.  S.,  87;  8.  0.,  4  Per.  &  Dav.  677;  and  in  Jordin  t.  Crump, 
8  Mee.  &  W.  782. 

So  in  Birge  v.  Oardner,  19  Conn.  607,  it  is  said  it  seems  that 
the  fact  of  the  plaintiff's  being  a  trespasser  in  the  act  which 
produced  the  injuzy  complained  of  will  not  necessarily  preclude 
him  from  a  recovery  against  a  party  guilty  of  negligenoe:  10 
Dig.  9-11. 

And  in  Kerwhacker  t.  Cleveland  etc.  B.  B.  Co.,  8  Ohio  St  172 
[62  Am.  Dec.  246],  it  is  held  that  the  mere  fact  that  one  person 
is  in  the  wrong  does  not  of  itself  dischai^e  another  from  the  ob- 
servance of  due  and  proper  care  towards  him,  or  the  duty  of 
BO  exercising  his  own  rights  as  not  to  injure  him  unnecessarily. 

Upon  these  views,  we  are  of  opinion  that  the  instmctions  to 
the  juzy  were  suitable  and  proper,  and  that  there  should  be 
jud^^ent  on  the  verdict.        ^__^ 

MsBB  Fact  that  Okb  Pebsoii  m  in  Wboho  dois  hot  ih  Itsilv  Dis- 
CHABGB  Anotubb  from  the  obserrance  of  due  and  proper  care  toward  him, 
or  the  doty  of  so  exercising  his  own  rights  as  not  to  injare  him  unnecessarily: 
Kerwhacker  y.  Cleveland  etc  R,  B,  Co.,  62  Am.  Dec.  246;  JoJm&on  y.  Pattermm, 
85  Id.  96,  and  note  104;  note  to  Freer  y.  Cameron^  55  Id.  674^  showing  that 
though  plaintiff  was  a  trespasser  at  the  time  of  his  injury,  it  is  no  defense  U 
he  was  guilty  of  no  negligence  contributing  to  his  injury  that  the  fact  of  his 
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a  tretpaner  does  not  depriTS  him  of  the  protection  of  the  law;  and 
that  if  doe  cars  is  not  need  hy  defendant  to  aycHd  injoiing  him,  he  may  re- 
ooTer. 

CtoHTBiBUTOBT  KsQUOBioi  Babs  Bsodtsbt:  See  extended  note  to  Jf  im- 
gtr  ▼.  Tomawamia  B.  R,  Co,f  58  Am.  Dea  d87»  dincnming  the  rahjeot;  ex* 
haottiTe  note  to  I^reer  t.  Cameron^  65  Id.  666-678»  diaonning  the  geneial 
principles  of  the  law  of  oontribatory  negligonoe:  Ktrwhaeier  y.  Cleodand  eie» 
B,  S,  Co.,  62  Id.  246,  and  references  in  note  thereto  270;  Luea$  ▼•  New  Bed* 
J6rd  tic.  B.  B.  Co.,  66  Id.  406,  and  cases  in  note  409. 

KsQUOBNOi  18  What  Sobt  ov  Qussnov. — In  Herring  y.  WUmmgUm 
if0.  22.  B,  Co.,  51  Am.  Dea  895,  it  is  held  that  what  amoonta  to  negligence 
Is  a  qaestion  of  law.  In  Trow  y.  Vemumi  Central  B.  B.  Co.,  58  Id.  191, 
that  negligence  Is  a  mixed  qaestion  of  law  and  fact  upon  which  it  la  the 
dnty  of  the  oonrt  to  apecifioally  inatmct  the  jnry;  in  Zemp  y.  WUmington 
eie.  B.  B.  Co.,  M  Id.  768,  that  it  ia  a  mixed  question  of  law  and  fact;  that 
the  jadge  is  to  inatmct  as  to  what  is  negligence,  and  the  jaiy,  in  most  cases, 
are  to  ascertain  whether  the  facts  sustain  the  definition;  and  in  OcUena  etc 
B.  B.  Co.  y.  Tarwood,  65  Id.  682,  and  BeaUy  v.  GUmort,  65  Id.  514,  that  it  ia 
a  question  of  fact,  and  not  of  law,  and  that  the  jury  must  determine  it,  not 
the  court. 

LzABiiJTr  OF  Towm  fob  Injubibs  Caobbo  bt  Dbibutivb  ob  Dahobr- 
OV8  Hiohwatb,  where  there  has  been  negligence  in  any  degree  on  the  part 
of  him  who  has  sustained  the  damagea:  See  Hubbard  y.  City  t^  Concord,  ante, 
p.  520,  and  caaea  cited  in  note  685. 

GiTT  OB  Town  u  not  Liablx  to  Pbbson  Injubbd  by  combined  effect 
of  defect  in  highway  and  negligence  of  third  person;  but  it  ia  liable  to  per* 
■on  injured  by  defect  in  highway,  if  the  contributing  canae  ia  a  purs  aod- 
dentfe  and  one  which  common  prudence  and  aagadty  could  not  haye  foraseen 
and  proyided  againsti  Bowett  t.  OUy  qf  Lowell,  60  Am.  Dec  464. 
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Bbivbh  ov  Lbtt  of  BzBounoK  UPON  Bbal  Bbtatb  n  Oovgluiitb  Byi- 
dbbob  that  the  debtor's  title  to  the  property  leyied  upon,  and  that  of  aU 
penoDS  claiming  under  him  by  title  subsequent  to  the  attachment  of  the 
property  passed  to  the  judgment  creditor.  Such  return  cannot  be  oon* 
tradlcted  by  any  one. 

BrmBBOB  TO  Covtbadict  Lbtt  of  Ezxoution,  as  Effbotual  bbtwbbv 
Pabtibs  to  pass  the  title  of  the  debtor  in  the  property  leyied  upon,  will 
not  be  receiyed. 

VkuuDUunrr  Cohvxtanob.— Oonvbtanob  of  Rbal  Bstatb,  Absolute  ib 
XTB  TBBMfl,  but  made  for  the  purpose  of  securing  a  debt,  with  an  under- 
atanding  between  the  partiea  that  the  land  ia  to  be  reconyeyed  upon  pay- 
ment of  the  debt  and  intereat,  ia  fraudulent  and  yoid,  not  only  against 
existing  creditors  of  the  grantor,  but  against  those  who  became  lus 
creditors  after  its  executioo. 

ICOBaOAOB  CAN  BB  DWOHABOBP  ONLY  BT  PATMBMT    IB    FaOT    OF    DbBT  It 

Sboobbb,  or  a  release  by  the  mori^pigee,  where  equity  requires  its  oca* 
thiwed  **T^*tffnoe» 
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Bmaavar  or  HioaiE  Katubi  BxnvonnHn  iNinuoB  Siuuutib,  m  m 
general  rnle^  bat  m  higher  eeoarity  taken  expreesly  as  a  seoond  ooUatenl 
seonrity  for  the  same  debt^  and  npon  the  same  property,  will  not  eztin- 
goiah  the  inferior  aeonrity. 

BUBSBQUSNT  SHOOIUTT  VOK  DsBT  OV   EqUAL  DiOBXX  WITH  FOBMSK    BWOU' 

BiTT  for  the  same  debt  will  not,  by  operation  of  law,  eztingniah  the  former 
aeoority.  Sach  aeoaritiea  are  diatinet  and  independent,  althoogh  both 
are  liens  npon  property.  To  make  the  second  secnxity  an  extingoish- 
ment  or  discharge  of  the  first,  there  must  be  an  express  release,  or  at 
least  an  implied  release  from  a  covenant  not  to  sne. 

ObIOIHAL  MoBTOAOB  KOT  ExmroaiSHBD  OB  DiSCHABOBD    by   SnBSBQUXKT 

Fbaudulekt  ComrBTANOB — Ayoidbd  ComiftAGT  Rbhtobbs  Each  Pabtt 
TO  HIS  Phbyiously  Existiko  BiOBTft— Bights  of  PuBOHAaxB  uitdbb 
HIS  Fbaudulknt  Goktraot. — If  a  note  secured  by  a  yalid  pre-existing 
mortgage  is  given  up  to  the  mortgagor  upon  the  execution  by  him  to  the 
mortgagee  of  a  fraudulent  conveyance  of  the  premises,  the  amount  of 
the  note  being  included  in  the  debt  intended  to  be  secured  by  the  fraud- 
ulent conveyance,  the  original  mortgage  is  not  thereby  extinguished  or 
discharged.  If  such  fraudulent  conveyance  is  avoided  by  the  creditors 
of  the  mortgagor,  the  mortgagee  is  remitted  to  his  previously  existing 
legal  rights  under  the  mortgage.  The  purchaser  is  permitted  to  hold 
nothing  by  his  fraudulent  contract,  and  the  creditors  take  all  their  debtor 
fraudulently  conveyed,  and  nothing  more. 

Ububt  is  Pbbaokal  Dbtbitsb;  and  whbm  Set  up  against  Subsbqubbt 
PuBCHASER,  only  the  amount  of  illegal  interest  is  to  be  deducted  from 
the  conditional  judgment  for  the  amount  due  on  a  mortgage. 

What  Estatb  ov  Deckdent  Vests  in  his  Aoministbatob,  and  how 
Divebted. — Upon  the  decease  of  an  intestate  and  the  granting  of  admin- 
istration, his  personal  estate,  and  all  contingent  as  well  as  absolute  in* 
terests  therein,  vest  in  his  administrator,  including  *hi8  bonds,  contracts, 
and  choses  in  action,  as  well  as  his  goods  and  chattels,  and  can  be 
diverted  only  by  operation  of  law,  or  some  act  of  the  administrator. 

Administbatob  hat  Assign  Chosb  in  Aotion*  by  a  proper  instmment  for 
that  purpose  without  license. 

Mobtoagb  mat  bb  Assigned  in  Saioi  Wat  as  Debt  Itsbiv,  because  it  is 
a  mere  incident  of  the  debt. 

Wbtt  of  entry  to  recoTer  posseasion  of  a  tract  of  land.  Kan 
tenure  was  pleaded  as  to  thirteen  hundred  and  fif iy-nine  fifteen 
hundredths  undivided  parts  of  the  premises  demanded;  and  nul 
disseisin  was  pleaded  as  to  the  remaining  one  hundred  and 
forty-one  fifteen  hundredths,  on  which  issue  was  taken.  Noth- 
ing was  said  as  to  the  non  tenure.  The  evidence  showed  that  on 
October  1, 1852,  Newell  Tilton,  being  seised  of  the  demanded 
premises  in  fee,  executed  a  mortgage  thereof  to  one  Daniel  Q. 
Ladd,  to  secure  the  payment  of  a  promissory  note  of  that  date^ 
for  three  hundred  and  fifty  dollars,  given  by  Tilton  to  Ladd. 
The  consideration  of  the  note  was  a  loan  of  three  hundred  and 
ihiriy-nine  dollars  and  fifty  cents,  then  made  by  Ladd  to 


July,  1857.]  Ladd  t;.  WlOGlN.  553 

• 

Tilton,  under  an  agreement  to  pay  nine  per  cent  interest  there- 
for, and  the  note  was  made  for  more  than  the  amount  loaned  by 
ten  dollars  and  fifty  cents,  in  order  to  secure  three  per  cent  be- 
yond the  legal  rate  of  interest  for  one  year.  On  November  1, 
1863,  Tilton  was  not  only  indebted  to  Ladd  in  the  sum  of  two 
hundred  and  fifty  dollars,  due  upon  other  promissory  notes,  in 
addition  to  the  amount  due  upon  the  mortgage  note,  but  also  to 
defendant  and  to  other  persons.  Under  these  embarrassed  cir- 
cumstances, he  on  that  date  executed  to  Ladd  an  absolute  deed 
of  the  demanded  premises,  and  received  from  Tilton  the  mort- 
gage and  mortgage  note,  and  other  notes  held  by  Ladd  against 
l^ton.  Ladd  also  advanced  to  him  at  that  time  a  further  sum 
of  about  four  hundred  and  twenty  dollars.  Defendant  contended 
that  this  deed  was  fraudulent  as  to  Tilton's  creditors,  and  evi- 
dence was  introduced  tending  to  show  that  it  was  given  as 
security  for  the  debts  due  from  Tilton  to  Ladd  and  the  money 
so  advanced,  and  that  it  was  agreed  between  them,  at  the  execu- 
tion of  the  deed,  that  Ladd  should  reconvey  to  Tilton,  or  to  any 
other  person  for  his  benefit,  whenever  the  amount  of  the  notes 
BO  given  up  and  the  money  so  advanced  should  be  repaid  to 
Ladd,  with  interest  thereon  at  the  rate  of  nine  per  cent  per  an- 
num. Defendant  was  one  of  Tilton's  creditors,  and  immediately 
after  the  deed  was  executed  he  caused  the  demanded  premises  to 
be  attached,  recovered  judgment,  and  caused  execution  to  be 
levied  upon  the  one  hundred  and  forty-one  fifteen  hundredths 
undivided  parts  of  said  premises  as  the  estate  of  Tilton.  Ladd 
died  intestate  on  August  24, 1855,  leaving  the  demandant,  his 
only  child,  and  Lydia  B.  Ladd,  his  widow,  who  was  appointed 
administratrix  upon  his  estate.  Prior  to  the  commencement  of 
this  suit,  the  administratrix  executed,  acknowledged,  and  deliv- 
ered to  demandant  an  assignment  of  the  mortgage  mentioned. 
Plaintiff  offered  evidence  tending  to  show  that  during  the  whole 
course  of  the  levy  under  execution  the  demanded  premises  were 
in  the  possession  of  a  third  person,  occupying  the  same  as  tenant 
of  the  demandant;  that  no  actual  possession  of  the  tract  levied 
upon  was  given  by  the  ofiScer  making  the  levy  to  the  defendant; 
and  that  the  defendant  subsequently  obtained  possession  of  the 
premises  by  collusion  with  the  tenant.  This  evidence  was  ruled 
cut.  The  jury  were  instructed,  in  substance,  that  if  they  should 
find  that  the  deed  of  November  1, 1853,  was  given  in  the  man- 
ner above  claimed  by  defendant,  this  would  render  it  void  in 
law  as  to  defendant,  he  being  a  creditor  of  Tilton  when  the  deed 
executed;  that  if  they  should  find  the  deed  to  be  thus 
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toid^  and  they  should  also  find  that  the  mortgage  and  mortgage 
note  of  three  hundred  and  fifty  dollars  were  giyen  up  to  Tilton 
in  consideration  of  his  deed  of  November  let,  Ladd,  if  living, 
would  nevertheless  have  a  l^gal  claim  to  the  premises  under  the 
mortgage,  and  that  by  virtue  of  the  assignment  mentioned,  the 
title,  under  the  mortgage,  passed  to  plaintiff,  and  would  entitle 
her  to  maintain  this  action,  and  to  recover  a  conditional  judg- 
ment thereon  for  the  amount  of  the  mortgage  note,  the  sum  of 
ten  dollars  and  fifty  cents,  included  in  the  principal  on  account 
of  illegal  interest,  being  first  deducted  therefrom.  They  were 
also  instructed  to  return  a  general  verdict  for  the  plaintiff,  if 
they  found  that  the  deed  of  November  1st  was  not  fraudulent  as 
to  creditors;  otherwise,  to  return  a  verdict  that  the  plaintiff  was 
entitled  to  a  conditional  judgment  for  such  sum  as  they  might 
find  to  be  due  upon  the  mortgage  note,  after  making  said  de- 
duction. The  jury  found  plaintiff  entitled  to  a  conditional 
judgment  for  four  hundred  and  twenty-six  dollars  and  seventy- 
six  cents.  Plaintiff  made  a  motion  to  set  aside  the  verdict  for 
error  in  rejecting  me  evidence  offered;  defendant  made  a  simi- 
lar motion  on  account  of  the  instructions  excepted  to. 

Stevens  f  for  the  plaintiff. 
Spear ^  for  the  defendant. 

By  Court,  Fowleb,  J.  The  levy  of  the  defendant's  execution 
vested  in  him  an  actual  seisin  of  the  land  levied  upon,  as  against 
Newell  Tilton  and  all  persons  claiming  under  him  by  title  sub- 
sequent to  the  defendant's  attachment.  All  the  title  of  Tilton 
in  the  premises  levied  upon,  as  between  the  parties,  passed  to 
the  defendant  by  the  levy.  Upon  this  point  the  officer's  return 
was  conclusive,  and  not  to  be  contradicted  by  any  one:  Brawn 
V.  Davis,  9  N.  H.  78;  Parker  v.  GuilUnjo,  10  Id.  103;  Anffier  v. 
Ash,  26  Id.  105,  and  authorities;  Swift  v.  Cobb,  10  Yt.  282;  Oare 
V.  Brazier,  8  Mass.  523  [3  Am.  Dec.  182];  Blood  v.  Wood,  1  Met 
528,  534;  Oorham  v.  Blaao,  2  Me.  232;  Langdon  v.  PoOer,  8 
Mass.  215;  Prodor  v.  NewhaU,  17  Id.  81;  BoU  v.  BumeU,  9 
Id.  98. 

As  against  Newell  Tilton  and  his  privies,  the  levy  gave  the 
defendant  a  vested  and  perfect  title,  dependent  on  the  officer's 
return;  and  no  evidence  could  be  raised  to  impeach  or  destroy 
the  validity  of  the  return  for  the  purpose  of  establishing  that 
title.  The  only  purpose  for  which  the  execution  and  return  were 
offered  in  evidence  by  the  defendant  was  to  sustain  his  title  to 
one  hundred  and  f oriy-one  fifteen  hundredths  of  the  premises 
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demanded  by  the  plaintiff  in  his  writ.  He  aUeged  that  by  the 
Idwj  he  had  acquired  Tilton's  interest  in  that  shaie  of  the  prem- 
ises, and  as  his  creditor,  was  entitled  to  hold  the  same  against 
the  fraudulent  conveyance  thereof  to  the  father  of  the  plaintiff. 

Under  the  circumstances  of  the  case,  the  onlj  legitimate  pur- 
pose for  which  the  evidence  offered  bj  the  plaintiff  and  rejected 
by  the  court  could  have  been  proposed  was  to  defeat  the  de- 
fendant'fl  title  against  Newell  Tilton  through  the  levy,  and  thus 
show  that  he  was  in  no  situation  to  contest  the  plaintiff's  claim 
to  the  premises  in  controversy.  In  other  words,  its  object  was 
to  show  that  the  defendant's  levy  was  invalid  as  against  Newell 
Tilton.  But  on  that  point  the  return  was  conclusive  against  all 
the  world,  and  could  not  be  contradicted.  The  evidence  was 
therefore  properly  rejected:  Dickinsan  v.  LoveU^  35  N.  H.  9; 
Easlabrook  v.  ffapgood,  10  Mass.  813;  Bolt  v.  BumeU,  9  Id.  98; 
WincheU  v.  StUes,  15  Id.  232;  Bean  v.  Parker,  17  Id.  591. 

The  conveyance  of  November  1,  1853,  absolute  in  its  terms, 
but  made  for  the  purpose  of  recovering  a  debt,  with  an  under- 
standing between  the  parties  that  the  land  was  to  be  reconvejed 
upon  payment  of  the  debt  and  nine  per  cent  interest  as  found 
by  the  jury,  was  void;  that  is,  voidable  not  only  against  existing 
creditors,  but  against  those  who  might  have  become  such  after 
its  execution:  Smith  v.  Loved,  6  N.  H.  67;  Paul  v.  Crocker,  8  Id. 
288;  'Kffl  V.  Walker,  10  Id.  150;  SmUh  v.  Smilh,  11  Id.  460. 

The  jury  have  also  found  that  the  three-hundred-and-fifty- 
doUar  mortgage  and  note  were  delivered  up  by  Ladd  to  Tilton 
in  consideration  of  the  execution  of  the  deed  of  November  1, 
1853.  Did  such  surrender  for  such  consideration  operate  to 
extinguish  the  mortgage  debt  and  release  the  mortgage  as  be- 
tween the  parties,  or  as  against  the  creditors  of  Tilton? 

It  is  well  settled  that  nothing  but  payment  in  fact  of  the 
debt,  or  a  release  by  the  mortgagee,  will  discharge  a  mortgage: 
Crodyy  v.  OhoMe,  17  Me.  869;  EUiot  v.  Sleeper,  2  N.  H.  525;  WU- 
lard  V.  Harvey,  6  Id.  252;  Pool  v.  Hathaway,  22  Me.  85;  Davu 
T.  Maynard,  9  Mass.  242;  Sdtuate  v.  Hanover,  16  Pick.  225;  Dana 
T.  Binney,  7  Vt.  498. 

And  it  is  equally  well  settled  that  the  taking  of  a  second  col- 
lateral security  for  the  same  debt  upon  the  same  property,  even 
of  a  higher  nature,  does  not  extinguish  or  discharge  the  first: 
Gregory  v.  Thomas,  20  Wend.  17;  BurdeU  v.  Clay,  8  B.  Mon. 
S87;  Day  v.  Leal,  14  Johns.  404. 

Adjudications  for  several  centuries  of  cases  of  every  variety  of 
ftmn  established  the  proposition  that  a  subsequent  security  for 
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ft  debt  of  equal  degree  wiih  a  former  for  fhe  aame  debt  will  not, 
by  operation  of  law,  extingniah  it:  Manhood  t.  Crick,  Cio.  Eliz. 
716;  Norwood  t.  Orype,  Id.  727;  Maynard  y.  Crick,  Cro.  Car. 
86;  Uriels  Case,  Lit.  68;  Eiggiru^s  Cane^  6  Co.  46;  Bhoades  t. 
Barnes,  1  Burr.  9;  Phelps  t.  Johnson,  8  Johns.  64,  68;  Preston  t. 
PerUm,  Cro.  Eliz.  817;  Mwmford  v.  Stocker,  1  Cow.  178;  ^In- 
dreio8  Y.  Smilh,  9  Wend.  63. 

When  the  securitieB  are  of  equal  degree,  they  ehall  be  intended 
and  held  to  be  distinct  and  independent,  althoogh  both  are  liens 
upon  property.  A  debt  is  not  honestly  extinguished  until  it  is 
paid  in  cash  or  its  equiYalent,  and  to  multiply  artificial  mergers 
will  not  further  the  cause  of  fair  dealing:  Mggins^s  Case,  6  Co. 
46;  Andrews  y.  Smith,  9  Wend.  63. 

To  make  the  second  security  an  extinguishment  or  discharge 
of  the  first,  there  must  be  an  express  release,  or  at  least,  an  im- 
plied release  from  a  coYenant  not  to  sue:  Phelps  y.  Jackson,  8 
Johns.  68. 

It  is  true  that  where  the  estate  of  the  mortgagor  and  mort- 
gagee become  united  in  the  same  person,  prima  fade  the  mort- 
gage debt  is  extinguished:  Oreenough  y.  Bolfe,  4  N.  H.  863,  and 
authorities.  And  the  deliYeiy  of  the  note  by  the  mortgagee  to 
the  morgagor  is  prima  fade  CYidence  that  the  mortgage  was  dis- 
charged: Smith  Y.  Smith,  16  Id.  66;  Johnson  y.  Nations,  26 
Miss.  147.  And  where  the  mortgagee  purchases  the  mortgaged 
premises  and  receiYes  a  deed  in  fee-simple,  paying  a  part  of  the 
consideration  by  the  deliYeiy  of  the  note  which  the  mortgage 
was  giYcn  to  secure,  the  mortgage  is  thereby  prima  fade  paid 
and  extinguished:  Jenning^s  Lessee  y.  Wood,  20  Ohio,  261. 

But  all  these  inferences  and  conclusions  of  law  and  of  fad 
are  open  to  explanation,  and  may  be  rebutted  and  controlled  by 
cYidence.  And  we  think  they  must  be  considered  to  haYe  been 
explained,  rebutted,  and  controlled  by  the  OYidence  in  the 
present  case.  The  instructions  of  the  court  to  the  jury  must 
be  regarded  as  haYing  been,  in  substance,  that  if  they  found 
that  the  three-hundred-and-fif  ty-dollar  note  and  mortgage  were 
given  up  otherwise  than  in  consideration  of  a  new  deed,  abso- 
lute upon  its  face,  but  accompanied  by  a  secret  trust,  rendering 
it,  as  between  the  parties,  a  conditional  sale  or  equitable  mort- 
gage, they  must  find  a  Yerdict  for  the  defendant.  And  under 
the  constructions,  a  Yerdict  for  the  plaintiff  for  a  conditional 
judgment  for  the  amount  of  the  mortgage  debt,  less  the  illegal 
interest  included  therein,  must  be  considered  as  establishing 
the  fact  that  the  mortgage  debt  was  not  extinguished  or  the 
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mortgage  released  bjthe  traneaotioiiB  of  NoTember  1,  1853, 
but  that  the  debt  was  simply  included  in  and  resecured  by  the 
fraudulent  deed  of  that  date;  that  the  note,  constituting  the 
original  evidence  of  its  existence,  was  given  up  with  the  express 
understanding  that  it  was  not  paid  and  extinguished,  but  united 
with  the  four  hundred  and  twenty  dollars  then  advanced,  and 
the  two  hundred  and  fifty  dollars  due  upon  other  notes,  and 
remained  secured  by  the  new  lien  on  the  same  land.  The  new 
security  having  failed,  the  mortgagee  vras  at  liberty  to  fall  back 
upon  the  original  mortgage  for  the  security  of  his  debt.  As 
between  the  parties,  after  the  verdict  rendered  under  the  in- 
structions, the  whole  final  transaction  in  relation  to  the  origi- 
nal  debt  and  mortgage  may  be  regarded  as  having  existed  only 
in  contract;  and  that  contract  having  been  pronounced  void  as 
to  creditors,  and  been  avoided  by  them,  the  debt  and  mortgage 
oontinue  in  full  force  and  validity.  The  agreement  between 
the  parties  may  be  taken  to  have  been,  that  if  Tilton  redeemed 
the  property  from  the  deed  of  November  1, 1853,  which  was  to 
be  done  only  by  the  payment,  among  other  debts,  of  the  origi- 
nal three-hundred-and-fif ty-dollar  mortgage,  the  first  mortgage 
was  to  be  released,  otherwise  not.  This  i^greement  proving  in- 
effectual as  fraudulent  and  void,  the  mortgagee  was  in  no  worse 
situation  than  if  it  had  never  been  made,  but  was  at  once  remit- 
ted to  his  previous  rights. 

The  general  rule  of  law,  as  between  parties,  is  that  where  a 
contract  is  avoided  for  any  cause,  each  is  restored  to  his  pre- 
viously existing  rights;  they  are  placed  back  in  their  original 
position.  Thus  a  person  who  has  been  defrauded  in  a  contract 
returns  what  he  has  received,  and  rescinds  the  contract,  and 
may  then  maintain  an  action  to  recover  what  he  parted  with,  if 
it  be  not  restored  to  him  on  demand.  The  infant,  by  avoiding 
his  deed,  rescinds  the  whole  contract.  So  where  a  party  avoids 
a  usurious  contract,  the  opposite  party  is  restored  to  his  pre- 
vious logal  rights,  and  may  recover  any  legal  claim  previously 
existing,  although  it  may  have  been  mingled  in  the  usurious 
contract,  and  to  have  been  canceled:  Gook  v.  Oilman^  34  N.  H. 
656;  Bigelow  v.  Kinney,  8  Yt.  853  [21  Am.  Dec.  689];  EdgeU  v. 
Stanford,  6  Id.  561. 

In  the  case  before  us,  the  statute  makes  the  absolute  convey- 
ance void;  that  is  to  say,  voidable  at  the  election  of  the  grantor^a 
creditors.  When  those  creditors  avoid  this  absolute  conveyance, 
the  law  remits  and  restores  the  other  party  to  his  previously 
axisHng  legal  rights.   This  gives  the  statute  its  proper  and  legit* 
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imate  effect,  permits  the  purchaser  to  hold  nothing  by  his  £raad- 
ulent  contract,  and  the  creditors  to  take  all  their  debtor  fraud- 
ulently conveyed,  and  nothing  more.  To  give  it  any  other 
ooDstructioD  would  be  to  create  penalties  beyond  those  contem- 
plated by  its  enactment,  and  compel  the  fraudulent  purchaser 
to  surrender,  not  only  all  he  may  have  fraudulently  purchased, 
but  his  previously  acquired  bona  Jide  securities  on  the  prop- 
erty. 

The  presumption  of  payment  was  rebutted  by  the  finding  ot 
the  jury.  The  note  was  given  up  on  the  taking  of  the  fraudu- 
lent conveyance,  and  the  debt  included  in  that  conveyance 
which  the  creditors  have  now  avoided.  The  very  avoiding  of 
the  fraudulent  conveyance  revived  and  renewed  the  former  ^id 
lien,  restored  the  parties  to  their  original  position:  Marshall  v. 
Wood,  5  Yt.  250;  Irish  v.  Clayes,  10  Id.  81  [80  Am.  Dec.  446]; 
Ho^  V.  Demon,  5  Day,  479;  Towle  v.  HoU,  14  N.  H.  61;  Haven 
V.  Low,  2  Id.  13  [9  Am.  Dec.  25]. 

No  objection  has  been  urged  to  the  instructions  of  the  court 
below  as  to  the  effect  or  amount  of  deduction  for  the  illegal  in- 
terest included  in  the  mortgage  note,  and  we  are  not  aware  thai 
any  could  properly  be  taken  to  them.  The  defense  of  usury 
is  personal,  and  as  against  a  subsequent  purchaser,  only  the 
amount  of  illegal  interest  is  to  be  deducted  from  the  conditional 
judgment  for  tixe  amount  due  on  a  mortgage:  Beading  v.  Weston, 
7  Conn.  413;  De  Wolf  v.  Johnson,  10  Wheat.  867,  898;  Po9l  v. 
Bank  of  UHca,  7  Hill,  891. 

The  mortgage  debt,  less  the  illegal  interest  included  in  the 
note,  then  subsisting  at  the  death  of  Daniel  Q.  Ladd,  was  a 
chose  in  action,  which,  on  well-established  principles,  his  ad- 
ministratrix could  assign  and  transfer  by  a  proper  instrument 
for  that  purpose,  without  license.  The  mortgage  was  a  mere  in- 
cident of  the  debt,  assignable  in  the  same  way:  Olasa  v.  EUieon, 
0  N.  H.  69;  Sauiherin  v.  Mendum,  5  Id.  420;  Ellison  v.  Donteb, 
:  1  Id.  274. 

Upon  the  decease  of  an  intestate,  and  the  granting  of  admin- 
iitektion,  his  personal  estate,  and  all  contingent  as  well  as  ab* 
Bi)lute  interests  therein,  vest  in  his  administrator,  including  his 
b>nds,  contracts,  and  choses  in  action,  as  well  as  his  goods  and 
chattels,  and  can  be  diverted  only  by  operation  of  law  or  some 
act  of  the  administrator:  Com.  Dig.,  tit.  Administrator,  B, 
aD-13;  Dawes  v.  Boylston,  9  Mass.  852  [6  Am.  Dec.  72];  Glapp 
V.  SUmghion,  10  Pick.  468;  JeweU  v.  Smith,  12  Mass.  809;  Good- 
win V.  Jones,  8  Id.  514  [8  Am.  Dec.  178];  Hayes  v.  Jackson,  6 
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Id.  U9;  Johns  ▼.  Jchn8, 1  MoOord,  132;  Seabraok  r.  WHUatM. 
8  Id.  871. 

As  the  rulings  and  instnictions  upon  the  trial  were  correct* 
there  must  be  judgment  on  tbe  Tordict. 

RnuRir  or  QmcsB  Lxrrnta  Exxonnov  oh  Bkal  Bbtatb  u  Oonglo* 
nvB  UPON  Pabtxxs,  and  all  penooa  claiming  nnder  tbem:  Stemau  v.  Bnm^ 
23  Am.  Bee.  215,  and  oollected  cases  in  note  thereto  217>  on  oondnsiTeness  d 
officer's  retnm.  Sheriff's  retom  to  a  teirt  faeiaB  cannot  be  controverted: 
Bly  y.  Richard$,  13  Id.  672.  See  note  to  Jfi<  Aett  v.  lA^  29  Id.  121,  on 
officer's  return  of  exeoation  as  evidence. 

CoNVXTAKGi  Absolutb  ht  Txsifs,  BUT  Attbxdxd  witb  Siouet  T&irar 
that  the  grantor  shall  have  the  land  again  on  repayment  of  the^money  he  re- 
ceived, Ib  void  as  against  the  creditors  of  the  grantor:  WifMey  v.  HiU^  31 
Am.  Dec.  215w  So,  if  the  nnderstanding  is  that  the  creditor  shall  hold  any 
baUince  realised  after  the  disicharge  of  his  debt,  subject  to  the  order  of  his 
debtor:  MeOvUoeh  v.  UuUkmBont  32  Id.  776.  Such  deeds  are  void  against 
bona  Jide  creditors,  because  they  do  not  state  the  real  nature  of  the  tran^ 
action:  North  v.  Belden^  35  Id.  83.  An  absolute  deed  given  to  secure  a  debt 
amounts  in  equity  to  merely  a  mortgage:  Bigdow  v.  Top^^  60  Id.  264,  and 
cases  cited  in  note  271.  A  deed  made  to  secure  an  honest  debt  will  be  fraud- 
ulent and  void  if  it  is  also  made  to  cover  up  the  property  from  creditors,  and 
will  not  be  allowed  to  stand  as  security  for  the  amount  due:  Oarland  v. 
Bive$,  15  Id.  756;  MiUer  v.  ToUiaon,  14  Id.  712.  As  to  secret  trust  in  abso- 
lute oonveyanoe,  see  also  Birdy*$  Ea^n  v.  StaUy,  25  Id.  303. 

MoBTGAOS  DxBT  IS  BscTiifGUiSHXD  BT  PATMXNT:  Brtchauidgt^g  Heirs  v. 
Onuby,  19  Am.  Dec.  71;  Bowman  v.  ManUr^  66  Id.  743.  So  is  it  eztin* 
gnished  by  a  release:  See  references  in  note  to  case  last  cited*  p.  745,  treat- 
ing of  both  release  and  payment. 

MxBQXR  or  Sxuu&iTiKB. — As  a  general  rule,  the  taking  of  a  higher  security 
extinguishes  a  debt  arising  from  mere  matter  of  account,  and  merges  the  lattcur 
into  the  former:  Vttn  Vliet  v.  Jvnes^  43  Am.  Dec.  633,  and  note  635.  See 
also  SteambocU  harlotte  v.  Hammond^  Id.  536,  as  to  effect  of  taking  note  for 
a  pre-ensting  debt;  and  note  to  SpeaTB  Ez^n  v.  Hann,  15  Id.  81,  as  to 
merger  of  contracts. 

UsuBT  18  Stbiotlt  pBBaovAL  DEriNBx:  l^eweju  v.  Muir,  65  Am.  Deo. 
764,  and  reference  in  note  767. 

FkBSONAL  Pbopsbtt  Vbbtb  nr  Whom  ov  Dbatb  or  Ownxb:  See  note  to 
Hvbbeurd  v.  Bicart,  23  Am.  Deo.  201;  Wonscn  v.  Sayward^  Id.  691;  Po*^  ▼• 
8ndh,2i  Id.  359}  BugordY.  HoUman,  60  Id.  223;  AnOe  r.B  ker,65  Id. 
186,  and  notes  140. 

ADMimaTBATOB  HAT  Sbul  Caooa  a  AcnoN  or  his  Ibtxstatb:  BeeeheF 
V.  Buckingham,  44  Am.  Deo.  580,  and  note  585. 

CiTATioifS  or  THB  rBivoirAi*  CA8X.— In  IHvoU  V.  Atwoody  41  N.  H.  450, 
it  was  objected  that  usury  could  not  be  pleaded  in  a  suit  on  a  mortgage.  But 
ifter  reviewing  the  statutory  law  on  tbe  subject,  the  court  considered  it  a 
mere  revision  of  the  former  law,  and  not  designed  to  affect  the  rights  of  the 
defendants  in  suits  upon  mortgages,  any  more  than  upon  bonds  or  other  con- 
tracts; and  that  a  suit  '*  for  the  recovery  of  a  debt  or  damages,  upon  any  in- 
stmment  hereafter  made,"  must  be  understood  to  include  a  mortgage  as  well 
•a  the  note  which  is  secured  by  it.  •  The  principal  case  was  cited  to  shoM'  thai 
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BO  faofa  distinotioii  exUted.  It  wm  ftbo  cit«d  in  ocUdffe  y.  Jfeirin^  42  U. 
621,  633,  to  the  point  that  a  conveyance  of  land,  absolute  on  its  face,  with  m 
understanding  that  it  shonld  be  reconveyed  on  payment  of  the  snm  forwhioh 
it  was  oonyeyed,  with  interest,  is  void  both  as  to  antecedent  and  sabseqneot 
orediton.  The  ease  of  Lea4:h  t.  TiUon^  40  Id.  474,  involved  qnestions  con- 
cerning some  of  the  notes  mentioned  in  the  principal  case,  and  the  latter  was 
there  cited  to  the  point  that  the  note  for  three  hundred  and  fifty  dollars 
a  subsisting  and  valid  contract,  notwithstanding  it  was  given  up  to  Tiltoo. 


Johnson  v.  Atlantio  &  St.  Lawbenob  K  R.  Ga 

[86  Ksw  HAKPsana,  M9.] 

Eailboab  Cobpobation  has  Right  to  Comstbuot  raa  Boad  ik  Amr  Sun- 
ABLB  AND  Pbofkb  Mavneb  for  its  own  convenience  and  the  pablio 
accommodation,  and  the  right  to  vaiy  and  change  that  construction 
within  the  established  limits  of  its  road  from  time  to  time  forever. 

Hbabubb  of  Damages  Allowed  to  Land-owneb  vob  Ikjubies  to  hia  Lakp 
bt  CoNSTBUonoK  or  Railboab  over  it  includes  all  damages,  direct  and 
oonsequentlal,  present  and  prospective,  certain  and  contingent,  which 
may  fairly  result  to  the  land-owner  by  the  loss  of  his  property  and  right% 
and  the  injuries  thereto. 

Lakd-owkeb  can  Maintain  No  Action  againsp  Rahboad  Com7ant  for  any 
loss  or  injury  which  results  from  building  its  road  in  a  suitable  snd 
proper  manner. 

Bailboad  Cobpobation  is  Liable  pob  All  Damage  Rbbclting  fbom  Im* 
pbopbb  and  unsuitable  construction  of  its  road  ov^^  the  lands  of  another. 

JUBT  OB  COMMISSIONEBa  WILL  BB    PBESUMSD  TO  HA^9  DONB  THDB  DUTI 

IN  Appbaisino  Damages  done  by  a  railroad  company  L*\  constructing  its 
road  over  another's  land. 

Bailboad  Cobpobation  has  Right  to  Constbuot  rs  Boa^  in  Sutcabli 
AND  Pbofeb  Manneb,  whatever  may  be  the  injury  to  th««  ^^eiidue  of  the 
lands  of  the  same  owner;  but  the  mere  purchase  of  the  fe^-fdmplo  does 
not  authorize  it  to  flow  water  upon  lands  above  its  road  and  on  a  stream, 
although  its  rights  in  this  respect  are  more  extensive  than  it  would  have 
as  an  owner  against  the  parties  whose  lands  have  been  taken  for  the  road. 

Iv  All  Obdinabt  Cases,  Railboad  Company  in  Bxtilding  its  Road  has 
No  Right  to  OBSTRUor  Natubal  Watebooubsb,  and  must  oonsfcmot  a 
culvert  or  drain,  with  a  proper  grade,  to  carry  off  the  water. 

Ill  Cases  op  Neobssitt,  Railboad  Company  in  Building  its  Boad  in  8uit- 

ABLE  AND  PboPEB  MaNNEB  MAY  WHOLLY  ObSXBUOT  NaTUBAL  WaTBB* 

ooubsb,  and  submerge  lands  of  the  owner  other  than  those  taken  for  the 
track,  without  l^ing  answerable  for  any  damage  resulting  from  that 
cause;  for  it  will  be  regarded  as  having  acquired  the  right  to  flow  sock 
lands. 

UvDEB  Complaint  Substantially  Alleging  that  PLAnrm  was  I>s> 
PBiTED  or  UsB  OP  HIS  Meadow  by  reason  of  the  defendant  oansing 
water  to  overflow  it,  thereby  rendering  it  spongy  and  impassable,  it  is 
confpetent  for  plaintiff  to  show  that  his  muck-bed  in  the  meadow,  vain- 
able  for  manure,  was  made  inaccessible  by  the  flowage,  and  that  ha 
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injnred  in  ooneeqaenoe  thereof;  for  If  the  single  question  is  whether  the 
ndlroad  company  so  constructed  its  roAd  as  to  injure  the  owner's  meadow- 
land  by  flowage,  the  latter  may  show  in  what  manner,  and  eTery  man- 
ner, In  which  the  flowing  impaired  the  profits  of  the  land. 

Tbxspass  on  the  case.  Johnson  alleged  in  his  deolazation 
Against  said  railroad  company  that  the  defendants  had  so  negli- 
gently constructed  their  road  across  his  land,  in  failing  to  pro- 
^de  sufficient  watercourses  for  the  water,  etc.,  obstructing  the 
flow  thereof,  and  causing  the  water  to  overflow  his  meadow, 
that  his  grass  was  destroyed,  his  meadow  made  spongy  and  im- 
passable, and  that  he  had  been  deprived  of  the  use  and  profit 
of  the  meadow.  Plaintiff's  evidence  tended  to  prove  that  the 
culvert  under  the  railroad,  through  which  alone  the  water  run- 
ning into  the  meadow  from  springs  and  from  the  hUls  could 
escape,  was  not  made  in  the  low  part  of  the  meadow,  where  the 
water  naturally  ran,  but  on  the  higher  land;  that  the  bottom 
of  the  culvert  was  not  as  low  a^  the  surface  of  the  meadow,  so 
that  the  water  wotild  be  two  or  three  feet  upon  the  low  part  of 
the  meadow  before  it  would  be  as  high  as  the  bottom  of  the 
culvert;  that  the  culvert  was  dug  about  two  feet  below  the  nat- 
nral  surface  of  the  land  where  it  was  cut;  and  that  no  ditches 
were  dug  from  the  culvert  to  the  meadow,  or  to  the  low  ground 
below  the  culvert.  Plaintiff  also  introduced  evidence  tending 
to  show  that  there  was  in  his  meadow  a  large  body  of  muck, 
valuable  for  manure,  which  was  to  a  considerable  extent  cov- 
ered and  filled  by  the  water  thrown  upon  the  meadow  by  the 
acts  of  defendant,  and  which  prevented  him  from  digging  any 
part  of  the  same.  It  was  objected  that  no  part  of  the  declara- 
tion was  applicable  to  an  injury  of  this  kind,  and  that  the  evi- 
dence was  therefore  inadmissible,  but  it  was  received.  The 
jury  were  instructed  that  if  they  found  that  there  was  no  diffi- 
culty in  building  a  suitable  culvert  to  draw  the  water  off  said 
meadow,  and  that  the  water  was  flowed  back  upon  the  meadow 
by  the  embankment,  either  in  consequence  of  the  bottom  of  the 
culvert  not  being  sunk  low  enough  to  drain  the  meadow,  or  iu 
consequence  of  the  culvert  not  being  connected  by  ditches,  cut 
low  enough  to  cany  the  water  of  the  meadow  through  the  cul- 
vert to  the  natural  or  other  channels  of  the  water  below,  the 
plaintiff  was  entitled  to  recover.  Defendants  excepted.  Yer* 
diet  for  plaintiffs. 

Bums  and  Fletcher,  for  the  defendants. 
O.  O.  WiUiams,  for  the  plaintiflL 

Am.  Dno.  Vou  LXEL-es 
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By  Conrfc,  Bill,  J.  In  the  case  of  Dearborn  t.  Boston  eto.  £• 
fi.  Co.,  24  N.  H.  185,  the  court  considered  the  principles  upon 
which  the  damages  to  be  paid  by  railroad  corporations,  upon 
the  laying  out  of  their  roads,  were  to  be  estimated,  and  the 
rights  acquired  by  them  by  reason  of  the  assessment  and  pay- 
ment of  such  damages.  The  court  there  say:  "  The  corporation 
acquire  the  right  to  construct  the  road  in  any  suitable  and 
proper  manner,  for  their  own  convenience  and  the  public  ac- 
commodation, and  the  right  to  vary  and  change  that  construc- 
tion, within  the  established  limits  of  their  road,  from  time  to 
time  forever.  Accordingly,  the  jury  should  take  into  consider- 
ation and  appraise  all  damages,  direct  and  consequential,  pres- 
ent and  prospective,  certain  and  contingent,  which  may  be 
judged  by  them  fairly  to  result  to  the  land-owner  by  the  loss 
of  his  property  and  rights,  and  the  injuries  done  thereto:'* 5a- 
bin  V.  VermorU  Central  R.  B.  Co.,  25  Yt.  868. 

For  any  loss  or  injury  which  results  from  building  the  road 
in  a  suitable  and  proper  manner,  the  land-owner  can  mainfa^in 
no  action  against  the  company.  The  damages  awarded  must  be 
regarded  as  a  full  compensation  for  all  the  injury  which  the  land- 
owner may  sustain,  then  or  at  any  future  time,  from  any  cause 
which  the  commissioners  were  bound  or  had  a  right  to  consider. 
It  must  be  taken  that  they  have  done  their  duty  in  considering 
all  such  causes  of  damage  as  were  legitimate  subjects  for  their 
consideration:  Jldrich  v.  Cheshire  B.  B.  Co.,  21  N.  H,  859  [53 
Am.  Dec.  272];  Ihimiss  v.  Hudson  Biver  B.  B.  Co.,  5  Sandf .  551; 
Lancashire  etc,  BaUway  Co.  v.  Evans,  19  Eng.  L.  &  Eq.  800* 
But  no  authority  is  given  to  the  railroad  to  make  their  road  in 
an  unsuitable  and  improper  manner,  and  the  corporation  must 
remain  liable  for  all  such  damages  as  result  from  an  improper 
and  unsuitable  construction:  Sabin  v.  VertMnU  Central  B.  B.  Co., 
supra;  Dodge  v.  County  CommissUyner,  8  Met.  880;  WhUcomb  v. 
Vermxnd  Central  B.  B.  Co.,  25  Yt.  68. 

Upon  these  principles,  the  question  here  is,  whether  the  culvert 
was  so  built,  at  such  a  place,  and  of  such  dimensions,  and  so 
connected  with  the  natural  or  existing  channels  of  the  water, 
as  that  the  railroad  could  be  said  to  be  built  in  a  suitable  and 
proper  manner.  It  is  not,  however,  a  matter  of  course  that  eveiy 
case  is  to  be  referred  to  the  jury  under  such  general  instructions. 
The  law  has  in  some  cases  prescribed  the  rule  in  a  more  definite 
way.  In  the  case  of  rights  connected  with  running  water, 
many  principles  have  become  settled,  and  parties  are  bound  \fj 
them  in  cases  to  which  th^  apply* 
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By  the  mere  purchase  of  the  fee-simple  of  the  land  a  raUroad 
would  not  acquire  a  right  to  flow  the  water  upon  the  lands  aboTe 
them  upon  the  stream*  But  the  railroad  acquire  in  this  respect 
more  extensiye  rights  than  they  would  have  as  owners^  as 
against  the  parties  whose  lands  have  been  taken  for  their  road. 
They  acquire  the  right  to  construct'  their  road  in  a  suitable  and 
proper  manner,  whatever  may  be  the  injury  to  the  residue  of 
the  lands  of  the  same  owner:  Mason  v.  Kennebec  etc.  B.  B.  Co.^ 
81  Me.  217;  Dodge  t.  County  Oommistioners,  eupra;  8abin  t. 
Vermoni  Cenitxd  £•  B,  Co.,  supra. 

Though  in  all  ordinary  cases  they  acquire  no  right  to  obstruct 
a  natural  watercourse,  and  must  construct  a  culvert  or  drain 
with  a  proper  grade  to  carry  off  the  water:  Proprietors  etc.  y. 
Nashua  d  LoweU  B.  B.  Co.,  10  Cush.  386;  Bowe  t.  Addison,  34 
N.  H.  806;  yet  if  it  should  be  found  to  be  necessary,  for  the  suit- 
able and  proper  construction  of  the  railroad,  to  obstruct  the  water 
wholly,  and  to  submerge  the  other  lands  of  the  owner  of  the 
land  taken  for  the  track,  they  must  be  taken  to  have  acquired 
the  right  to  flow  it,  and  would  not  be  answerable  for  any  dam- 
age that  might  result  from  that  cause.  But  the  case  thus  sup- 
posed is  a  case  of  necessity,  and  not  of  caprice  or  economy 
merely:  Whiicomb  t.  Vemumi  Central  B.  B,  Co,,  supra;  Hooker 
T.  New  Haven  etc.  B,  B,  Co.,  U  Conn.  146  [86  Am.  Dec.  477]; 
Mason  v,  Kennebec  etc,  B,  B.  Co.,  supra. 

This  case  was  not  one  which  was  supposed  to  give  rise  to  any 
question  of  necessity.  There  was  nothing  tending  to  show  that 
the  road  could  not  be  suitably  and  properly  built,  without  flow- 
ing the  meadow  in  the  slightest  degree.  The  case  shows  no 
pretense  nor  suggestion  of  that  kind,  nor  even  a  pretense  that 
the  expense  of  a  proper  culvert  and  suitable  ditches  was  in 
any  degree  disproportionate  to  the  value  of  the  meadow.  If  a 
meadow  was  very  small  or  very  poor,  and  an  embankment  was 
very  high,  and  consequently  wide,  the  expense  of  a  culvert  might 
exceed  the  entire  value  of  the  meadow,  and  in  such  a  case  it 
might  perhaps  be  contended  that  it  would  be  a  suitable  and 
proper  mode  of  building  the  road  to  make  no  water-way,  and 
that  it  was  consequently  the  duty  of  the  conmiissioners  to  allow 
for  the  whole  damage  resulting  from  building  the  road  in  this 
way:  Whiicomb  v.  Vermoni  Central  B.  B,  Co.,  supra;  but  there 
was  no  suggestion  of  any  such  state  of  facts,  nor  of  any  facts, 
which  would  render  it  proper  for  the  commissioners  to  allow 
damages  for  any  flowage  of  the  meadow.  There  was  no  evidence 
having  that  bearing. 
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It  was  not,  therefore,  a  case  where  it  was  necessary  to  sufamit 
to  the  jury  in  terms  whether  the  railroad  was  constructed  in  a 
suitable  and  proper  manner.  The  question  was  greatly  narrowed 
by  the  fact  that  there  could  be  no  pretense  tiiat  the  railroad 
had  any  right  to  flow  the  meadow.  If  they  had  not,  the  single 
question  would  be  whether  they  had  so  constructed  their  road 
as  to  injure  the  meadow  by  flowage,  and  upon  this  point  we 
think  the  charge  correct. 

A  question  arose  whether  the  plaintiff  should  be  allowed  to 
show  that  his  meadow  contained  a  large  body  of  muck  Taluable 
for  manure,  which  was  filled  and  covered  with  water  so  that  it 
could  not  be  dug  for  use.  The  court  held  that  as  it  was  alleged 
in  his  declaration  that  his  meadow  is  become  spongy,  rotten, 
impassable,  and  of  no  value,  and  he  has  thereby  been  deprived 
of  the  use  and  profit  of  it,  the  evidence  was  competent.  The 
complaint  was  substantially  that  he  was  deprived  of  the  use  of 
his  meadow,  and  it  was  competent  for  him  to  show  in  what 
manner,  and  every  manner,  in  which  the  flowing  impaired  the 
profits  of  his  land. 

It  is  not  suggested  that  any  error  occurred  in  laying  down  the 
rule  of  damages,  and  the  jury  might  as  properly  allow  damages 
to  the  plaintiff  for  being  deprived  of  the  use  of  his  muck-beds  as 
for  being  deprived  of  the  crop  of  grass  usually  growing  on  the 
meadow.  It  does  not  appear  that  any  claim  was  set  up  relating 
to  the  muck,  except  the  injury  arising  from  its  being  inaooee- 
sible. 

The  rulings  being  sustained,  there  must  be  judgment  on  the 
verdict.  

Bailboab  CoMPAirr'B  Liabilitt  fob  Daxaoi  AmsDro  ibom  OomrRiro- 
noN  or  Road:  See  ooUeoted  ouea  in  note  to  Jonea  v.  Weat&m  Varwumi  B, 
B,  Co,,  65  Am.  Deo.  210. 

The  pbihoipal  cabs  was  bkviswed  in  Johmmn  v.  AtimUie  dt  8i.  L,  A 
S.,  43  N.  H.  410,  where  it  wm  held  that  interest  on  the  veidiot  from  the  time 
it  was  rendered  nntil  judgment  ia  entered  up  ahonld  be  added  to  the  Jadgmen^ 
and  ia  the  oorreot  praotioe. 
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NEW  JEBSEY. 
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Aonov  OAHKOT  BS  IfADTTAnrxD  VOR  IvjTTBUB  reioltiog  to  individnali 
from  aoti  dona  by  penooa  In  the  execation  of  a  public  trust  and  for  the 
pnblio  benefit^  aotiiig  with  due  skiU  and  caatioii,  within  the  loope  of  their 
anthority. 

Tbxtjltm  Corposatiov  AuTHOsnEiD  BT  SzATun  to  oonitmet  public  high- 
ways, or  other  works  of  pnblio  lmproTement»  for  private  emolameott 
and  to  take  private  jnoperty  in  so  doing,  upon  making  oompensatioo 
therefor,  is  not  vetted  with  the  immunities  that  pertain  to  the  sovereign, 
and  is  not  exempt  from  liability  to  damages  for  injuries  done  to  individ- 
uals in  the  exercise  of  the  power  granted. 

SzATum  IK  Dkbooatiok  or  Commpk-law  Rights  are  to  be  strictly  con- 
stmed,  and  it  will  not  be  inferred  that  the  legislatnro  intended  to  alter 
common-law  principles  further  than  ii  clearly  expressed  or  the  case  absc^ 
lately  requires. 

Pbivati  CoBPOSAnoK  OAK  Bx  HxLD  LiABLi  IK  ToBff  foT  an  aot  expressly 
authorised  by  statute  when  it  transcends  the  anthcrity  conferred  on  it 
by  the  legislature. 

PUSUO    COBPORATIONS  ABB  SUOH  AS  ABB    CbBATXD  for  poUticsl  pUrpOSCS, 

and  invested  with  subordinate  legislative  powers,  to  be  exerdsed  for  the 
public  good.  These  powers  are  subject  to  legidative  control,  and  their 
charter  may  be  altered  or  repealed  at  the  pleasuro  of  the  legislature. 
But  a  corporation  is  not  public  merely  because  its  object  is  of  a  pnblio 
character. 

Obaby  to  AKD  AcxsnAKCB  BT  Pbtvatb  Cobpobatiok  of  a  private  char- 
ter is  a  compact  which  the  legislature  cannot  violate. 

PuBUO  CtoBVOKATiOKS  ABB  EQUALLY  Ll4BLB  with  private  corporations  or 
individuals  for  injuries  inflicted,  where  the  powers  conferred  are  not 
strictly  for  the  public  benefit*  and  if  the  grsnt  is  a  spedal  fnoohiss,  made 
SB  weU  for  private  advantage  as  for  public  good. 
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Dkmubbbb  Admits  onlt  Facts  Well  Pleaded;  whbthxb  Ikjurt  is 
Remote  and  Comsequential  U  a  oondnsion  of  law  upon  the  facte 
stated  in  the  declaration. 

[njubt  is  DmEOT  and  Immediate  Ck)N8EQUBKCB  of  the  acts  of  a  private 
corporation,  when  such  corporation  constmcts  an  emhankment  in  the 
month  of  a  creek,  therehy  preventing  the  water  from  flowing  in  its  ac- 
oostomed  channel,  and  depriving  the  injured  party  of  its  nse  for  milling 
purposes,  although  the  property  injured  is  an  incorporeal  right  in  the 
land  of  another;  and  it  is  no  defense  to  an  action  for  damages  for  such 
injury  that  the  water  flowing  in  the  month  of  the  creek  is  a  public  navi> 
gable  river,  under  servitude  to  the  public  interests  and  subject  to  legisla- 
tive oontroL 

The  opinion  states  the  facts. 

Richey  and  Randolph^  for  the  plaintiff. 

J.  P.  Stockton  and  Field,  for  the  defendants. 

By  Court,  Obeen,  0.  J.  This  action  is  brought  to  recover 
damages  for  injuries  done  to  the  reyersionary  interest  of  the 
plaintiff  in  certain  real  estate,  by  the  construction  of  a  railroad 
by  the  defendants.  The  first  plea,  which  is  the  subject  of  de- 
murrer, states  the  following  facts  by  way  of  defense  to  the 
action: 

The  defendants  were  incorporated  by  an  act  of  the  legislature 
of  this  state,  and  by  the  said  act  were  authorized  and  invested 
with  all  the  necessary  rights  and  powers  to  lay  out  and  con- 
struct a  railroad  from  Belvidere  to  Trenton.  The  road  so  au- 
thorized was  declared  to  be  a  public  highway.  It  was  located 
and  constructed  in  compliance  with  the  requirements  of  the  law. 
In  locating  and  Qonstructing  the  road,  with  its  necessary  ap- 
pendages, of  which  the  embankment  specified  in  the  plaintiff's 
declaration  was  one,  the  defendants  did  no  unnecessary  damage 
to  the  rights  or  property  of  the  plaintiff.  The  road,  with  its 
necessary  appendages,  was  constructed  in  the  most  prudent  and 
skillful  manner,  in  pursuance  of  the  provisions  of  the  law  for  a 
public  highway,  without  any  design  to  injure  the  rights  of  the 
plaintiff.  The  defendants  did  not  take  possession  of  or  occupy 
any  land  of  the  plaintiff,  nor  did  they  construct  the  said  road 
or  embankment  upon  or  over  any  land  of  which  he  was  seised. 
But  of  necessity,  and  in  order  to  carry  out  the  requirements  of 
the  act,  the  said  embankment  was  erected  on  land  acquired  by 
the  defendants  by  virtue  and  under  authority  of  the  act.  The 
damages  complained  of  are  remote  and  consequential,  and  done 
by  authority  of  the  statute. 

The  second  plea  demurred  to  contains  substantially  the  same 
statements,  with  the  additional  averments  that  the  Delawavi 
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river  is  a  public  highway,  and  that  the  water  flowing  in  the 
creek's  mouth  is  the  navigable  water  of  the  river  Delaware, 
under  servitude  to  the  public  interest,  the  regulation  of  which 
is  vested  in  the  sovereign  power. 

The  demurrer  admits  the  facts  thus  stated.  For  the  purpose 
of  this  argument,  they  must  be  taken  to  be  true.  This  legal 
principle  is  the  more  distinctly  adverted  to,  because  when  this 
cause  was  before  the  court  on  a  former  occasion,  upon  demurrer 
to  the  declaration,  it  was  understood  that  the  road  was  located 
and  the  embankment  constructed  upon  the  land  of  the  plaintiff, 
of  which  he  was  seised,  and  of  which  his  tenants  were  in  pos- 
session. 

Such  appears  to  be  the  plain  import  of  the  declaration;  and  the 
opinion  of  the  court  was  to  some  extent  based  upon  that  under- 
standing of  the  fact:  Unsman  v.  Bdvidere  etc.  R.  R,  Co,^  25 
N.  J.  L.  255  [64  Am.  Dec.  415].  The  plea,  however,  avers  the 
fact  to  be  otherwise.  The  truUi  now  appears  to  be,  as  stated 
by  counsel  upon  the  argument,  in  entire  consistency  with  the 
averments  of  the  plea,  tiiat  the  plaintiff's  mill  is  situated  upon 
the  creek,  at  some  distance  from  the  river  and  from  the  creek's 
mouth;  that  the  plaintiff  does  not  own  the  land  at  the  creek's 
mouth,  either  the  bed  of  the  creek  or  the  banks,  but  that  he 
holds,  either  by  purchase  from  the  owner  or  by  reservation  when 
he  parted  with  the  title  to  the  land,  the  right  of  floating  lumber 
in  the  creek's  mouth,  and  of  securing,  storing,  and  rafting  it 
there  for  the  use  of  his  saw-mill.  The  plaintiff's  right,  there- 
fore, the  injuiy  to  which  constitutes  the  ground  of  complaint 
in  this  action,  is  an  interest  in  the  land  of  another,  an  incorpo- 
real hereditament  appurtenant  to  his  mill.  It  is  neither  an  in- 
jury to  the  plaintiff's  own  land,  nor  to  his  right  of  landing 
lumber  upon  the  shore  of  a  public  navigable  river,  which  forms 
the  subject  of  complaint,  and  which  the  defendants'  pleas  are 
designed  to  justify.  With  this  statement  of  the  facts,  intended 
to  guard  against  misapprehension,  and  to  show  the  applicability 
of  the  opinion  proposed  to  be  expressed,  we  proceed  to  examine 
the  legal  positions  upon  which  the  defense  is  based. 

The  first  general  proposition  upon  which  the  defendants  rely 
is,  that  whenever  a  corporation  or  individuals  act  in  the  due 
execution  of  powers  conferred  upon  them  by  the  legislature  for 
the  erection  of  works  of  public  improvement,  no  action  of  tort 
can  be  maintained  against  them  for  any  consequential  damages 
arising  from  the  execution  of  such  work  while  acting  judiciously 
in  the  exercise  of  the  powers  granted. 
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The  prinoiple  is  perfectly  well  settled  that  no  action  can  be 
maintained  for  injuries  resulting  to  individuals  from  acts  done 
by  persons  in  the  execution  of  a  public  trust  and  for  the  public 
benefit,  acting  with  due  skill  and  caution,  and  within  the  scope 
of  their  authority:  Oovemor  etc.  t.  Meredith,  4  T.  B.  7d4;  Sui' 
tan  y.  Clark,  6  T^unt.  29;  BouUton  v.  Crou^her,  2  Bam.  &  Cress. 
703;  Badcliff's  Eafrs  v.  Mayor  etc.  of  BrooHyn,  4  N.  T,  197  [58 
km.  Dec.  857]. 

The  principle  has  been  applied  to  acts  done  by  commissioners 
for  paying  streets  by  trustees  under  a  road  act,  and  to  persons 
executing  similar  public  trusts  for  the  public  benefit.  And  it  is 
insisted  that,  inasmuch  as  the  railroad  is  declared  by  the  charter 
a  public  highway,  as  it  is  constructed  for  the  public  benefit  by 
authority  of  public  law,  the  company  are  entitled  to  the  benefit 
of  the  exemption. 

This  question  was  Teiy  elaborately  discussed  by  counsel  and 
decided  by  this  court  in  the  case  of  Ten  Eyck  v.  Delaware  and 
EarUan  Canal  Company,  18  N.  J.  L.  201  [87  Am.  Dec.  233]. 
It  was  held  that  the  Delaware  and  Baritan  Canal  Company  were 
not  a  public  corporation,  and  that  their  charter  does  not  justify 
them  in  injuring  the  property  of  individuals  by  obstructions  of 
the  natural  flow  of  streams  of  water,  although  such  injuries 
may  be  remote  or  consequential.  We  do  not  understand  it  to 
be  denied  by  counsel  that  if  that  case  is  law  it  rules  the  pres- 
ent. The  charters  of  the  two  companies  are,  so  far  as  they 
affect  this  question,  substantially,  if  not  identically,  the  same. 
The  pleas  present  the  same  grounds  of  defense,  except  in  some 
particulars  that  will  be  hereafter  noticed,  and  the  questions 
were  direcUy  decided.  The  same  points  were  raised  and  de- 
cided in  the  case  (not  reported)  of  Vandevere  t.  Delaware  and 
Bariian  Canal  Company,  upon  similar  issues.  The  latter  case- 
was  removed  to  the  court  of  appeals,  and  vms  affirmed  at  Feb- 
ruary term,  1848,  by  a  divided  court.  Those  decisions  have 
not  been  called  in  question,  and  have  been  regarded  as  the  law 
in  this  state.  We  do  not  see  that  the  present  defense  can  be 
sustained  without  overthrowing  them.  The  case  might  rest, 
therefore,  upon  the  doctrine  of  stare  decisis.  As  it  is  insisted, 
however,  that  those  decisions  are  in  conflict,  both  vnth  sound 
principle  and  authority,  the  grounds  upon  which  they  rest  may 
with  propriety  be  re-examined. 

The  position  that  a  corporation  authorized  to  construct  pub- 
lic highways,  or  other  works  of  public  improvement,  are  vested 
with  the  immunities  that  pertain  to  the  sovereign,  and  are  ex<^ 
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empt  from  liability  to  damages  for  injuries  done  to  indiTiduals 
in  the  exercise  of  that  power,  cannot  be  sastained  upon  grounds 
of  reason  or  justice.  That  the  individual  is  entitled,  in  justice 
and  equity,  to  remuneration,  has  never  been  denied.  It  is  a 
principle  of  natural  as  well  as  constitutional  law  that  private 
property  can  be  taken  for  public  use,  by  virtue  of  the  eminent 
domain,  only  upon  just  compensation.  And  in  regard  to  that 
class  of  injuries  not  falling  within  the  pale  of  the  constitutional 
provision,  at  least  where  the  injury  is  direct,  it  is  admitted  that 
the  party  injured,  upon  the  principles  of  natural  justice,  is  en- 
titled to  reparation.  But  it  is  insisted  that  the  injury  is  not  the 
subject  of  an  action  at  law;  that  the  remedy  must  be  by  appeal 
to  ihe  justice  of  the  sovereign;  and  that,  as  between  the  corpo- 
ration and  the  state,  the  state  by  whose  authority  and  on  whose 
behalf  the  injury  was  done,  and  not  the  corporation,  who  were 
the  mere  agents  in  the  transaction,  should  respond  for  the  in- 
jury. There  is  a  class  of  incidental  injuries,  it  is  true,  resulting 
from  the  execution  of  public  works,  which  must  be  borne  by 
the  individual  for  the  public  good,  and  for  which  he  is  entitled 
to  no  redress;  but  the  injury  of  which  the  plaintiff  in  this  case 
complains  will  not  be  found  within  that  category. 

Assuming,  then,  the  claim  of  the  plaintiff  for  indemnity  for 
the  injury  sustained  to  be  founded  in  natural  justice,  to  whom 
is  he  to  look  for  redress?  It  must  be,  of  necessity, -either  to 
the  corporation  by  whom  the  work  was  done  that  occasioned 
the  injury,  or  to  the  legislature  who  authorized  it.  Now,  no 
party  injured  under  similar  circumstances  ever  has,  and  it  may 
be  safely  affirmed  that  no  one,  with  the  least  prospect  of  success, 
ever  will  apply  to  the  legislature  for  redress.  The  answer  that 
would  be  given  is  obvious.  This  work  was  not  done  by  the 
state,  nor  by  the  agents  of  the  state,  nor  is  the  profit  resulting 
from  it  to  inure  to  the  treasury  of  the  state.  It  was  done  by 
a  private  corporation,  acting  in  their  own  behalf,  for  their  own 
benefit,  and  for  the  interest  of  the  individual  stockholders. 
True,  they  were  invested  with  such  portion  of  the  sovereign 
power  as  enabled  them  to  construct  the  road.  They  were  au- 
thorized, in  virtue  of  the  right  of  eminent  domain,  to  take  pri- 
vate property,  so  far  as  was  essential  to  the  completion  of  a 
work  of  public  improvement,  and  thus  far  we  provide  strictly 
for  remuneration.  Nor  was  this  done  at  the  instance  or  by 
the  command  of  the  state.  The  right  to  construct  the  work 
was  solicited  as  a  boon;  it  was  paid  for  as  a  privilege.  It  was 
entered  upon  as  a  private  enterprise  for  private  emolument* 
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The  work  was  begun,  carried  on,  and  completed  by  the  parties 
interested,  for  their  individual  interest,  not  as  the  agents  of  the 
state,  or  primarily  for  the  public  benefit.  True,  the  public  were 
incidentally  benefited,  and  so  they  would  have  been  by  the 
erection  of  wharves,  or  storehouses,  or  manufactories,  or  any 
other  important  private  enterprise.  If  it  should  be  suggested 
by  the  applicants  for  relief  that  highways  are  improvements 
which  the  sovereign  power  are  bound  to  provide,  the  answer 
would  be:  True,  and  we  did  make  provision  for  their  construc- 
tion; but  individuals  undertook,  at  their  own  instance,  for  thdr 
own  benefit,  and  upon  their  own  responsibility,  to  execute  the 
work.  We  are  neither  responsible  for  the  cost  of  executing  it, 
for  the  manner  of  executing  it,  nor  for  injuries  resulting  from  its 
execution.  We  are,  in  equity  and  justice,  no  more  responsible 
for  injuries  inflicted  upon  individuals  in  the  execution  of  the 
work  than  for  the  materials  employed  in  its  construction,  or  for 
injuries  resulting  by  defective  construction,  or  careless  manage- 
ment. And  well-settled  legal  principle,  no  less  than  natural 
justice,  would  sustain  the  legislature  in  such  a  reply  to  the  ap- 
plication. 

Speaking  of  the  principle  already  adverted  to,  that  a  public 
agent,  in  the  execution  of  a  public  trust  for  the  public  benefit, 
while  acting  judiciously  within  the  scope  of  his  authority,  is  not 
liable  for  damages.  Chief  Justice  Oibbs  said  the  case  is  per- 
fectly unlike  that  of  an  individual  who,  for  his  own  benefit, 
makes  an  improvement  on  his  own  land.  The  resemblance 
fails  in  the  most  important  point  of  comparison — the  work  is 
not  done  for  a  public  purpose,  but  for  private  emolument:  StUton 
V.  Clarke,  6  Taunt.  29. 

In  BouUon  v.  Crowther,  2  Bam.  &  Cress.  703,  Littledale,  J., 
states  the  rule  thus:  **  Where  an  act  of  parliament  vests  a  power 
in  trustees  or  commissioners,  to  be  exercised  by  them,  not  fox 
their  own  benefit,  but  for  that  of  the  public,  and  gives  no  com- 
pensation for  a  damage  resulting  from  an  act  done  by  them  in 
the  execution  of  the  power,  the  legislature  must  be  taken  to 
have  intended  that  an  individual  should  not  receive  any  com- 
pensation for  the  loss  resulting  to  him  from  an  act  so  done  fox 
the  public  benefit.'' 

In  Burroughs  v.  HousaUmic  R.  B,  Go,^  15  Conn.  124  [38  Am. 
Dec.  64],  S.  C,  2  Am.  B'y  Cas.  85,  Chief  Justice  Williams, 
speaking  of  a  railroad,  says :  * '  If  this  improvement  was  for  a  pub- 
lic object  merely,  and  the  defendants  stood  in  the  same  light  aa 
oommissioners  acting  hcnafde  in  the  execution  of  a  public  trust, 
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then  they  cotild  not  be  responsible,  according  to  the  cases  of 
Sutton  y.  Clarke,  supra,  and  BouUon  v.  Growiher,  supra.  But  as 
the  defendants  are  to  derive  a  personal  benefit  from  these  im«. 
provements,  we  do  not  place  the  case  on  that  ground." 

The  same  principle  will  be  found  in  Bailey  v.  Mayor  of  New 
York,  3  Hill  (N.  Y.),  531  [38  Am.  Dec.  669].  But  aside  from 
the  merits  of  the  question,  it  is  insisted  that  this  action  cannot 
be  sustained  upon  legal  principles,  inasmuch  as  it  is  founded 
npon  a  tort;  and  an  act  which  is  authorized  by  law  cannot  be  a 
legal  wrong.  The  principle  on  which  the  position  is  founded  is 
^sertainly  true.  The  action  is  founded  upon  a  wrong.  If,  says 
Buller,  J.,  the  thing  complained  of  were  lawful  at  the  time,  no 
action  can  be  sustained  against  the  party  doing  the  act:  Oov* 
emor  etc.  y.  MeredUh,  4  T.  B.  797.  Legal  liability,  the  impu- 
tation of  the  civilians,  is  founded  upon  culpa,  or  legal  fault: 
Sedgwick  on  Damages,  2d  ed.,  113.  And  how,  it  is  asked,  can 
that  be  unlawful  which  the  legislature  has  expressly  authorized? 
How  can  that  be  a  legal  fault  which  is  done  strictly  within  the 
scope  and  letter  of  the  law?  Every  nuisance  is  unlawful,  and 
it  is  a  logal  solecism  to  speak  of  a  lawful  act  being  a  nuisance. 

In  Badcliffe  v.  Mayor  of  Brooklyn,  4  N.  Y.  200  [53  Am.  Dec. 
867],  Mr.  Justice  Bronson  stated  the  principle,  as  a  ground  of 
justification  for  injuries,  in  the  broadest  possible  terms.  He 
«aid:  ''An  act  done  under  lawful  authority,  if  done  in  a  proper 
manner,  can  never  subject  the  party  to  an  action,  whatever  oon« 
aequences  may  follow.''  As  applied  to  the  case  then  under 
consideration,  the  principle  was  a  clear  ground  of  justification, 
for  that  was  a  case  of  consequential  damages,  resulting  from 
grading  a  public  street  under  authority  of  a  municipal  corpora- 
tion. And  it  is  certainly  true  that  such  act,  if  done  under  law- 
ful authority  and  in  a  proper  manner^  never  can  subject  the 
party  to  an  action.  But  as  applied  to  acts  done  by  individuals, 
not  for  the  public  but  for  private  benefit,  the  principle  is  stated 
too  broadly.  An  act  in  itself  perfectly  lawful  becomes  unlawful 
from  its  effects  upon  the  rights  of  others.  The  doing  an  act  in 
itself  lawful  does  not  in  all  cases  exempt  the  actor  from  liability 
for  the  injurious  consequences  of  that  act  to  others.  A  man 
must  so  exercise  a  lawful  authori^,  and  so  enjoy  his  own  rights, 
as  not  to  encroach  upon  the  rights  of  others.  It  is  perfectly 
lawful  to  erect  a  dam  upon  one's  own  land,  yet  the  builder  is 
answerable  if  by  it  he  throws  the  water  back  upon  the  land  of 
his  neighbor.  It  is  lawful  to  erect  a  building  upon  one's  own 
pound,  yet  the  builder  is  answerable  if  it  occasion  a  nuisance 
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to  the  adjoining  proprietor.  The  consequenoes  of  the  act  ren- 
der it  8o  far  unlawful,  no  matter  with  what  care  the  work  is 
done.  The  act  of  the  legislature  gave  the  defendants  no  more 
absolute  right  to  build  the  road  in  question  than  the  common 
law  gives  every  man  to  build  upon  his  own  ground.  The  act 
becomes  unlawful  in  the  one  case  precisely  upon  the  same  prin- 
ciple and  to  the  same  extent  as  in  the  other.  If  it  be  said  that 
it  is  not  the  building  of  the  dam  or  the  house  that  constitutes 
the  nuisance,  but  it  is  the  throwing  back  the  water  upon  an- 
other's land  or  stopping  his  lights  that  makes  the  act  illegal — 
that  the  complaint  is  not  that  he  used  his  own  rights,  but  that 
he  encroached  on  the  rights  of  others — ^the  same  is  equally  true 
of  the  injury  here  complained  of.  The  plaintiff  does  not  com- 
plain that  the  defendants  built  their  embankment  merely,  but 
he  complains  that  in  so  doing  they  injured  his  property. 

But  it  seems  to  be  supposed  that  there  is  some  virtue  in  the 
fact  that  the  legislature  have,  in  express  terms,  authorized  the 
very  act  complained  of.  It  is  not  pretended  that  in  terms  they 
authorized  the  injury  of  which  the  plaintiff  complains  to  be  in- 
flicted, but  they  authorized  the  work  to  be  done  f  rdm  which  injury 
has  resulted.  Now,  if  the  act  had  authorized  the  work  to  be 
done,  and  had  at  the  same  time  declared  that  the  act  should  not 
be  construed  to  exempt  the  defendants  from  liability  for  injuries 
occasioned  in  the  doing  of  the  work,  their  legal  liability  oould 
not  be  questioned.  The  act  would  be  lawful,  but  the  defend- 
ants would  be  liable  nevertheless  for  the  consequenoes  of  the 
act.  The  statute  in  such  case  would  not  create  the  liability 
of  the  defendants  for  damages  for  injuries  inflicted;  it  would 
simply  leave  their  liability  as  it  stood  at  conunon  law,  unaffected 
by  the  statute.  And  that  consideration  presents  this  question 
in  its  true  aspect.  Did  the  legislature  intend,  by  passing  the 
act  in  question,  to  exempt  these  defendants  from  responsibility 
for  injuries  inflicted  in  executing  the  work?  Admit  that  the 
legislature  might  lawfully  have  granted  such  exemption,  admit 
that  the  injury  inflicted  is  not  within  the  protection  of  that 
clause  of  the  constitution  which  prohibits  the  taking  of  private 
property  for  public  use  without  just  compensation:  was  it  the 
intention  or  within  the  contemplation  of  the  legislature  to  ex- 
empt the  defendants  from  liability  for  injuries  inflicted  in  the 
execution  of  the  work  ?  It  would  have  been  easy  for  the  legis- 
lature to  declare,  in  express  terms,  that  in  the  construction  of 
the  work  the  corporation  should  be  regarded  as  the  agents  of 
the  state,  and  that  they  should  not  be  liaUe  for  damai^eB  xesoU^ 
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ing  from  the  execution  of  the  work.  Oan  any  one  imagine  that 
the  legislature  would  haye  granted  a  charter  containing  such  a 
clause  ?  And  yet  this  court  are  asked  to  do,  by  judicial  con- 
struction and  by  the  application  of  technical  rules,  what  it  is 
obvious  the  legislature  never  would  have  done,  and  never 
designed  to  do;  viz.,  to  deprive  the  party  of  his  common-law 
remedy  for  injuries  sustained.  The  legislature  have  manifested 
no  such  intention.  None  such  can  be  implied:  1.  Because 
statutes  in  derogation  of  common-law  rights  are  to  be  strictly 
construed,  and  we  are  not  to  infer  that  the  legislature  intended 
to  alter  the  common-law  principles  further  than  is  clearly  ex- 
pressed, or  than  the  case  absolutely  required:  Sinnicksan  v.  John- 
8on8, 17  N.  J.  L.  144;  Arthur  v.  Bohenham^  11  Mod.  149;  Dwarris 
on  Stats.  695;  2.  Because  it  would  be  contrary  to  natural  justice 
and  equity  to  permit  private  individuals  to  construct  a  work  for 
their  own  benefit,  and  not  hold  them  responsible  for  all  dam- 
ages done  to  private  properly  by  them  in  the  execution  of  that 
work;  3.  Because  it  is  against  the  spirit  if  not  within  the  letter 
of  the  constitution,  which  prohibits  private  property  to  be  taken 
for  public  use  without  just  compensation. 

In  an  opinion  of  Mr.  Justice  Littledale,  already  cited,  he 
places  the  exemption  of  public  agents  executing  public  trusts 
from  liability  for  damages  on  the  ground  that,  where  the  act 
gives  no  compensation,  the  legislature  must  be  taken  to  have  in- 
tended that  no  compensation  should  be  received  for  loss  result- 
ing to  individuals  for  acts  done  in  pursuance  of  the  law  for  the 
public  benefit.  A  different  rule  of  interpretatipn  would  apply 
where  the  act  is  done  by  private  individuals,  or  by  a  corporation 
for  their  private  benefit. 

And  in  King  v.  Pease,  4  Bam.  &  Adol.  80,  the  court  put  the 
exemption  of  a  railroad  company  from  liability  to  indictment 
for  nuisance  upon  the  ground  of  the  absence  of  any  implied 
condition  or  qualification  to  the  authority  given  in  the  act. 

Looking,  then,  either  to  the  words  of  the  act  itself  or  to  the 
intent  of  the  legislature  as  a  guide  in  the  interpretation  of  the 
powers  and  privileges  conferred,  we  find  nothing  to  warrant 
the  position  that  the  defendants  are  exempted  from  liability  to 
damages  for  injuries  done  by  them  in  the  execution  of  the  pow- 
ers conferred  by  the  statute.  They  are  vested  with  the  sovereign 
power  to  take  private  property  for  public  use,  but  they  are  not 
clothed  with  the  sovereign's  immunity  for  damages  by  reason 
of  their  acts. 

Upon  the  question  whether  a  party  can  be  held  liable  in  tort 
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for  an  act  expressly  authorized  by  the  legislature,  t&e  case  of 
fifinnioibon  y.  Johnson,  17  N.  J.  L.  129  [34  Am.  Deo.  184],  is 
an  authority.  In  that  case  it  was  held  that  a  statute  of  this 
state,  which  authorized  John  Denn,  for  his  own  accommodation, 
to  change  the  course  of  Salem  creek,  a  navigable  stream,  and 
provided  no  remedy  for  damages  to  meadow-land,  occasioned 
by  the  execution  of  the  work,  was  no  defense  to  an  action  for 
such  damages.  That  case,  in  many  of  its  features,  was  analo- 
gous to  the  present.  The  injury  complained  of  was  the  impeding 
of  the  flow  of  the  tides  and  currents  in  Salem  creek,  so  as  to  ob- 
struct the  sluice-gates  and  water-works  of  the  plaintiff's  meadow 
adjacent  to  said  creek,  and  prevent  the  water  from  running 
off  and  draining  from  the  said  meadow,  as  it  was  accustomed  to 
do.  The  defendant  pleaded  that  the  work  which  occasioned 
the  injury  was  authorized  by  statute;  that  its  object  was  ta 
shorten  the  navigation  of  Salem  creek,  a  navigable  stream;  and 
that  the  work  was  done  in  pursuance  of  the  requirements  of  the 
statute,  and  so  as  to  accomplish  the  purposes  contemplated  by 
the  act.  It  was  held,  by  the  unanimous  judgment  of  the  court, 
that  the  plea  constituted  no  defense  to  the  action.  The  same 
view  was  taken  of  the  question  in  the  court  of  chancery  by 
Yroom,  chancellor.  *^  If,"  said  the  chancellor,  **  in  the  erection 
of  this  dam,  or  stopping  o{  the  water,  injury  is  done  to  private 
property,  the  defendants  are  answerable  in  damages  to  the  party 
injured.  It  cannot  be  supposed  that  the  legislature,  in  author- 
izing the  construction,  mainly,  if  not  entirely,  for  private  accom- 
modation and  benefit,  intended  to  exempt  the  grantor  or  his 
assigns  from  all  legal  liabilities.  Such  a  proposition  could  meet 
with  no  favor  at  the  hands  of  any  court,  and,  least  of  all,  from 
a  court  of  conscience: "  SinnicJcson  v.  Johnson,  17  N.  J.  L.  138  [84 
Am.  Dec.  184]. 

In  CriUenden  v.  WUson,  5  Cow.  165  [15  Am.  Dec.  462],  the  su- 
preme court  of  New  York  held  that  an  act  authorizing  one  to  build 
a  dam  upon  his  own  land,  upon  a  creek  or  river  which  is  a  public 
highway,  merely  protects  him  from  an  indictment  for  a  nuisance. 
If,  say  the  court,  there  had  been  no  express  provision  in  the 
act  for  the  payment  of  damages,  the  defendant  would  still  have 
been  liable  to  pay  them.  The  effect  of  the  grant  is  merely  te 
authorize  the  defendant  to  erect  a  dam,  as  he  might  have  done 
if  the  stream  had  been  his  own,  without  a  grant.  In  such  a 
case,  he  would  have  been  responsible  in  damages  for  all  the 
injury  occasioned  by  it  to  others.  In  the  cases  last  cited,  the  aei 
was  passed  for  a  merely  private  purpose,  but  th^  are  diienl 
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and  express  aathority  upon  the  point  now  under  considera- 
tion. 

It  cannot  be  denied  that  a  different  view  of  the  law  has  been 
adopted  in  sereral  cases  bj  high  judicial  authority,  and  is  sus- 
tained by  much  force  of  reasoning.  A  late  eminent  elementary 
writer  states  the  general  rule  to  be  that  where  the  grantees  of  a 
public  franchise  or  the  public  agents  of  goyemment  have  not 
exceeded  the  power  conferred  on  them»  and  when  they  are  not 
chargeable  with  want  of  due  care,  no  claim  can  be  maintained 
for  any  damage  resulting  from  their  acts;  otherwise  the  absurd- 
ity  would  follow  that  operations  undurtaken  and  conducted  by- 
Tirtue  of  the  supreme  authority  are  unauthorized  in  the  yiew  of 
the  law,  and  lay  a  foundation  for  damages.  The  proper  light 
in  which  to  regard  the  matter  is  to  consider  the  grantee  of  the 
franchise,  or  the  public  agent,  so  long  as  he  does  not  transcend 
the  authority  conferred  on  him,  as  representing  the  government, 
and  the  government  as  acting  under  its  right  of  eminent  domain, 
subject,  of  course,  to  its  liability  to  make  compensation,  and  to 
that  liability  only:  Sedgwick  on  Damages,  110,  111.  The  same 
view  of  the  law  will  be  found  to  be  sustained  by  several  of  the 
authorities  cited  in  the  note,  and  also  by  the  cases  collected  in 
1  Shelf ord  on  Railways,  Am.  ed.,  432,  note  1;  Meuson  v. Kennebeo 
and  PorOand  B.  B.  Co.,  1  Am.  B'y  Oas.  166,  note  1. 

These  authorities  place  the  grantees  of  public  franchises 
upon  the  same  platform  with  the  public  agents  of  government. 
They  maintain  that  corporations  holding  grants  of  public  fran- 
chises are  not  only  vested  with  the  sovereign  right  of  eminent 
domain,  but  possess  also  the  sovereign  immunity  against  liabil- 
ity for  damages.  If  this  be  the  law,  then  wherever  authority  is 
granted  by  the  legislature  to  a  private  corporation  or  to  an  indi- 
vidual to  construct  a  railroad,  a  canal,  a  turnpike,  a  bridge, 
a  raceway  for  manufacturing  purposes,  or  any  other  work  which 
the  spirit  of  speculation  may  prompt  and  the  legislature  may 
conceive  will  prove  conclusive  to  the  public  good,  private  property 
-nay  not  only  be  taken  against  the  will  and  consent  of  the  owner 
t^pon  making  compensation,  but  however  ruinous  in  its  conse- 
quences the  work  may  be  to  individuals,  no  redress  can  be  had 
for  damages  resulting  from  their  acts.  Such,  as  we  have  seen, 
has  not  been  the  rule  of  law  adopted  in  this  state,  and  such  we 
believe  never  to  have  been  within  the  contemplation  of  the  legis- 
lature in  passing  these  acts.  The  whole  reason  assigned  for  adopt- 
ing this  rule,  in  itself  manifestly  unjust  and  inequitable,  is  that 
otherwise  the  absurdity  will  follow  that  an  act  authorized  bv 


S78        TiNSMAN  V.  Belvidebb  etc  R.  R  Co.    [New  Jenej, 

law  lays  a  foundation  for  damages.  But  where  is  the  absurd- 
ily  in  supposing  that  the  legislature  intended,  by  Yirtue  of  their 
soyereign  power,  to  confer  upon  the  corporation  anthoriiy  to 
take  the  land  necessary  to  construct  the  road,  to  do  preoiselj 
what  they  might  have  done  if  they  had  owned  the  land  neces- 
saiy  for  that  purpose,  leaving  their  common-law  liability  pre* 
cisely  where  it  would  have  stood  if  the  work  had  been  constructed 
upon  the  lands  of  the  corporation,  without  the  aid  of  the  stat- 
ute? 

So  far  as  the  rule  applies  to  public  agents  of  goyemment  and 
to  a  certain  class  of  remote  and  consequential  damages,  the 
validity  of  the  rule  is  not  questioned.  And  thus  far  the  author- 
ities are  clear  and  in  accordance.  The  character  of  consequen- 
tial injuries  for  which  no  damages  can  be  recovered  are  desig- 
nated by  Nevius,  J.,  in  Tsn  Eyck  v.  Delaware  and  Baritan  CaruU 
Co.,  18  JT.  J.  L.  201  [87  Am.  Dec.  233],  to  be  such  as  with- 
dn^vring  business  of  transportation  from  its  former  channels,  af- 
fecting the  good-will  and  custom  of  established  stands  for  the 
purchase  and  sale  of  merchandise  and  produce,  and  changing  the 
course  and  kind  of  business.  But  exemption  from  responsibility 
for  injuries  of  this  character  rests  upon  general  principles  of  law. 
It  rests  upon  no  grant  of  sovereign  immunity,  but  extends  to 
individuals  as  well  as  to  agents  of  government.  So  a  railroad 
company  are  not  liable  for  a  nuisance  or  the  destruction  of  pri- 
vate property  resulting  from  the  use  of  locomotives,  while  used 
with  due  caution,  not  only  because  the  use  of  the  locomotive  is 
authorized  by  law,  but  because  the  legislature  will  be  presumed 
to  have  anticipated  and  authorized  the  hazards  which  result 
from  their  use,  and  because  an  individual  under  similar  ciroum- 
stances  would  not  be  liable  for  similar  incidental  injuries  in  the 
exercise  of  his  rights:  Bard  etc.  HLmpike  Co.  v.  Camden  and 
Amboy  B.  B.  Co.,  17  N.  J.  L.  314. 

It  is  urged  against  the  authority  of  the  case  of  Ten  Ekfch  v. 
Delaware  and  Baritan  Canal  Co. ,  supra,  that  some  of  the  grounds 
assigned  in  support  of  the  opinion  are  untenable,  and  have  been 
repudiated  in  subsequent  authorities.  This  may  be  conceded, 
and  yet  the  soundness  of  the  decision  not  necessarily  impeached. 

It  is  insisted  that  it  was  erroneously  assumed  in  that  case  that 
the  defendants  were  a  private  corporation.  It  is  conceded  that 
the  purpose  for  which  the  defendants  were  incorporated  was  to 
construct  a  public  highway,  a  work  essentially  of  a  public  char* 
acter,  and  one  which  it  was  the  peculiar  province  of  the  sov- 
ereign power  itself  to  furnish,  and  in  this  sense  it  may  be  said 
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truly  that  the  defendants  were  incorporated  for  a  public  piu> 
pose.  Bat  they  are  not  a  pnblio  corporation,  in  the  legal  sense 
of  that  term. 

Pnblic  corporations  are  such  as  are  created  for  poUtical  pur- 
poses. They  are  inyested  with  subordinate  legislatiye  powers, 
to  be  exercised  for  local  potposes  connected  with  the  public 
good.  Their  powers  are  subject  to  the  control  of  the  legislature^ 
and  the  charter  of  such  incorporations  may  be  altered  or  re* 
pealed  at  the  pleasure  of  the  legislature.  But  a  corporation  is 
not  public  merely  because  its  object  is  of  a  public  character. 
*'A  bank  created  by  the  government  for  its  own  us6S»  and  where 
the  stock  is  ezclusiyely  owned  by  the  government,  is  a  public 
corporation.  But  a  bank  whose  stock  is  owned  by  private  per- 
aons  is  a  private  corporation,  though  its  object  and  operation 
partakes  of  a  public  nature,  and  though  the  government  may  have 
become  a  partner  in  the  association  by  cQiaring  with  the  cor- 
porators in  the  stock.  The  same  thing  may  be  said  of  insurance, 
<»nal,  bridge,  turnpike,  and  railroad  companies.  The  uses  may^ 
in  a  certain  sense,  be  called  public,  but  the  corporations  are 
private  equally  as  if  vested  in  a  single  person:  2  Kent's  Com. 
805;  Angell  &  Ames  on  Corp.,  sec.  14, 30-36;  Bonaparte  v.  Can^ 
den  and  Amb&y  B.  B.  Co.,  1  Baldw.  222.  This  is  clearly  the 
American  doctrine,  though  a  different  classification  appears  to 
be  adopted  in  England:  Orant  on  Corp.  9. 

Over  public  corporations  the  legislature  have  an  unlimited 
control  to  create,  modify,  or  destroy  them  at  pleasure.  But  the 
grant  and  acceptance  of  a  private  charter  is  regarded  as  a  com« 
pact  which  the  legislature  cannot  violate:  2  Kent's  Com.  805; 
Angell  &  Ames  on  Corp.,  sec.  81.  It  may  well  be  doubted 
whether  these  defendants  would  be  willing  to  claim  the  privileges 
of  public  corporators,  if  at  the  same  time  they  are  made  subject 
to  all  the  conditions  of  the  character  they  claim. 

But  admitting  that  the  defendants  are  strictiy  a  public  cor- 
poration, if  the  powers  conferred  authorizing  the  execution  of 
the  work  in  question  were  not,  strictiy  speaking,  conferred  for 
the  public  benefit,  if  the  grant  was  a  special  franchise,  made  as 
well  for  the  private  advantage  of  the  corporators  as  for  the 
public  good,  they  are  equally  liable  for  injuries  inflicted  as  if 
they  were  a  private  corporation:  Bailey  v.  Mayor  of  New  York^ 
8  Hill  (N.  T.),  531  [38  Am.  Deo.  669]. 

Again:  it  is  said  that  the  view  adopted  in  Ten  Eyck  v.  DeZo- 
ware  and  Bariian  Oanal  Co.,  17  N.  J.  L.  201  [37  Am.  Dec.  233), 
that  the  state  could  not  compel  the  company  to  construct  the 
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canal,  but  that  the  company  might  abandon  the  work  at  iheir 
pleasure,  is  erroneous.  The  position  is  not  at  all  material  to 
the  conclusion  at  which  the  court  in  that  case  arriyed,  nor  has 
it  been  relied  upon  in  the  present  case  as  the  ground  of  decision. 

The  English  authorities  certainly  show  that  a  railroad  com- 
pany may  be  compelled  to  construct  their  road  as  authorized  by 
the  charter.  And  regarding  the  charter  as  a  contract  between 
the  goyemment  and  the  corporators,  it  seems  a  dictate  of  sound 
principle  that  the  company,  having  accepted  the  charter,  should 
be  compelled,  in  f«L&llment  of  their  part  of  the  contract,  to  cany 
the  work  into  effect. 

But  it  is  further  insisted  that  the  injury  of  which  the  plain- 
tiff complains  is  remote  and  consequential,  and  therefore  of  a 
character  for  which  the  defendants  cannot  be  held  responsible; 
that  no  action  would  lie  for  the  injury,  even  if  occasioned  by  an 
individual,  and  without  authority  of  law.  Whether  the  injury 
^  is  remote  and  consequential  is  a  conclusion  of  law  upon  the 
facts  stated  in  the  declaration.  The  demurrer  admits  only  the 
facts  that  are  well  pleaded.  This  objection  was  raised  and 
overruled  in  the  case  of  Ten  Eyck  v.  Delaware  and  Earitan  Canal 
Co.,  supra,  and  if  in  any  case  it  might  be  urged  effectually^ 
it  would  seem  to  apply  in  that  case.  There  the  injury  com- 
plained  of  was  the  building  of  a  wall  by  the  defendants  in  and 
along  the  Baritan  river,  by  which  the  channel  of  the  river  was 
contracted  and  rendered  less  capable  of  discharging  large  bodies 
of  water,  by  reason  whereof  the  plaintiff's  land,  lying  on  the 
opposite  side  of  the  river,  in  times  of  freshets  was  subjected  to 
inundation,  and  the  soil  thereby  washed  away.  The  injury 
complained  of  is  clearly  consequential,  and  there  are  cer- 
tainly authorities  which,  in  this  aspect,  appear  to  conflict  with 
the  authority  of  that  case.  But  whatever  force  the  objection  is 
entitled  to  under  the  circumstances  of  that  case,  it  can  have  no 
applicability  to  the  case  before  the  court.  The  complaint  here 
is  not  of  a  remote  or  consequential  injury  resulting  from  the 
construction  of  the  road  of  the  defendants,  but  of  a  direct 
and  immediate  injury  occasioned  by  the  defendants'  acts.  The 
plaintiff  does  not  complain,  as  in  the  case  of  Ten  Eyck,  that  by 
reason  of  the  act  of  the  defendants  he  is  injured  by  the  ojieration 
of  freshets,  or,  as  in  the  case  of  Sinnickaon  v.  Johnson,  17  N.  J. 
L.  129  [34  Am.  Deo.  184],  that  by  the  act  of  the  defendant  the 
tides  are  prevented  from  flowing  freely,  whereby  the  sluice- 
gates are  obstructed,  and  consequently  the  water  prevented 
from  flowing  freely  from  the  plaintiff's  lands.    But  the  com- 
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plaint  is  that  the  defendants  haye  constructed  an  embankment 
in  an  eddy  and  creek's  mouth,  in  which  the  plaintiff  has  a  right 
of  storing,  landing,  and  rafting  lumber  for  the  use  of  his  said 
mill,  BO  that  the  water  is  prevented  from  flowing  in  its  accus- 
tomed channel,  and  the  plaintiff  deprired  of  the  full  enjoyment 
of  his  privilege.  The  properly  injured  is  incorporeal,  a  mere 
right  in  the  land  of  another,  but  the  injury  to  that  right  is  the 
direct  and  immediate  consequence  of  the  acts  of  the  defendants* 
In  no  proper  sense  can  the  damages  sustained  by  the  plaintiff 
be  denominated  as  remote  or  consequential. 

The  only  remaining  ground  of  defense  is  presented  by  the 
second  plea  of  the  defendants;  viz. ,  that  the  water  flowing  in  the 
creek's  mouth  is  the  navigable  water  of  the  river  Delaware,  a 
public  navigable  river  under  servitude  to  the  public  interests, 
the  regulation  of  which  is  vested  in  the  sovereign  power. 

This  objection  appears  to  be  fully  met  and  decided  by  the 
cases  of  Sinniokson  v.  Johnson,  supra,  and  CriUenden  v.  Wilson, 
6  Cow.  165  [15  Am.  Dec.  462].  In  the  former  case,  moreover, 
the  act  was  passed  for  the  purpose  of  improving  the  navigation 
of  the  stream,  and  direct  authority  to  do  the  act  complained  of 
was  given.  Here  the  improvement  of  the  navigation  of  the 
river  was  not  within  the  contemplation  of  the  legislature,  and 
no  authority  for  that  purpose  was  given.  The  plea  might  be 
available  as  a  defense  to  an  indictment,  or  an  action  for  a  nui- 
sance in  obstructing  the  navigation  of  the  river,  but  it  is  not 
perceived  that  it  constitutes  any  answer  to  the  plaintLfiTs  cause 
of  action. 

The  demurrer  to  both  pleas  is  well  taken.  The  matters  set 
forth,  alone  or  collectively,  constitute  no  defense  to  the  action. 

The  plaintiff  is  entitled  to  judgment. 

Whibb,  in  Exxovteon  op  Pubuo  Wobx  authorized  by  the  legislature, 
the  limits  prescribed  by  law  are  prudently  observed,  no  action  will  lie  for 
oonsequential  injury  to  the  property  of  another:  Note  to  JJoober  v.  N.  H,  A 
N.  Co,,  36  Am.  Deo.  487;  and  that  no  action  can  be  maintained  against  a 
town  for  work  done  nnder  authority  of  statute,  and  in  the  performance  of  a 
public  trust,  see  Hich>x  v.  OUpqf  Cleveland,  32  Id.  730. 

Liability  or  CoapoBATiOKa  to  Makx  Compxitsatiok  for  injuries  in- 
flicted upon  private  individuals  when  exercising  the  right  of  eminent  domain 
grsnted  to  them  by  the  legislature:  See  Beekman  v.  Saratoga  etc,  R,  R,  Co,, 
22  Am.  Deo.  670;  note  to  Bloodgood  v.  M.  d&  ff,  R,  R.  Co.,  31  Id.  372;  LexMg- 
ionandOhio  R.  R.  Co,T,  ApplegaU,S^ld.  m;  NiehoUany.N,  T.SN,H,R. 
R,  Co,,  66  Id.  390;  Monongahela  Navigation  Co,  v.  Coon,  47  Id.  474,  and  note 
477. 

LiABiLiTT  or  Corporations  for  their  Torts:  See  Tha/ffer  ▼.  Boston,  31 
Am.  Deo.  157;  Stale  v,  Oreat  Works  etc.  Co.,  37  Id.  38;  Ooodspeed  v.  Batt 
Baddam  Bank,  68  Id.  439,  and  notes  to  these  cases. 
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PuBUO  CoRPOBATioif  18  Okx  Cbbatxd  foF  politicftl  poxposes  and  with 
politioal  powers,  to  be  exercised  for  the  public  good  in  the  administration  of 
civil  government,  and  is  subject  to  the  control  of  the  legislature:  BegenU  etc 
qf  Maryland  v.  WUUams,  31  Am.  Deo.  72;  Tarmouih  ▼.  North  Tamumih^  56 
Id.  d68,  and  note  671;  and  that  a  corporation  established  for  a  puUio  end  Is 
not  necessarily  a  public  corporation,  see  BegetUs  ete.  v.  TFifltams,  svpra. 

Legislatubb  oanvot  Alter  Chartkr  of  private  oorporation:  Browm  t. 
Hummd^  47  Am.  Dec.  431,  and  citations  in  note '441;  see  also,  on  this  subjeot» 
Pingry  v.  WaMum,  15  Id.  676;  Creow  v.  Babeoek,  34  Id.  61;  Tarmondk  t. 
Nmih  Tamumlh,  56  Id.  666;  Thorpe  v.  BvOand  etc  B.  B.  Cb.,  62  Id.  628^ 
and  notes  to  these  cases. 

Dnci7RBXB  Admits  oklt  Facts  WkUi  Piaadxds  KM>gg  t.  LarUm^  56 
Am.  Dec.  164,  SAd  note  181. 

Mnx-owNXB  MAT  Rbooyxb  Damages  for  obstruction  of  a  stream  through 
the  erection  below  of  a  bridge  by  a  railroad  corporation,  whereby  the  water 
is  prevented  from  passing  off  from  his  mill  as  freely  as  before:  Blood  v. 
Ntuhua  tie,  B,  B.  Corporation,  61  Am.  Dec.  444,  and  note  447. 

Statute  Authobizino  One  to  Build  a  dam  in  a  river  which  is  a  publio 
highway  is  no  Justification  for  a  private  injury  caused  by  the  overflow  of  the 
lands  of  an  individual  proprietor:  Trenton  Water  Power  Co,  v.  Bc^,  36  N. 
J.  L:  342;  AUoBoinder  v.  CUy  qf  Milwaukee,  16  Wis.  255;  both  dting  the  prin- 
cipal case. 

Pasties  oankot  be  Held  Liable  for  work  done  in  the  execution  of  a  pub- 
lio trust  and  for  the  publio  benefit,  when  acting  within  the  scope  of  their  au- 
thority and  with  due  skill:  Qvinn  v.  CUy  qfPattereon,  27  K.  J.  L.  36;  TVeii- 
ton  Water  Power  Co,  v.  Bc^f,  36  Id.  340;  but  if  the  injury  be  direct^  SAd  the 
work  done  for  the  benefit  of  an  individual  or  a  corporation,  with  private  ctap' 
ital  and  for  private  emolument,  then  the  parties  are  not  vested  with  the 
immunities  which  pertain  to  the  sovereign,  SAd  are  liaUe  in  damages  for  in- 
juries done  to  private  individual,  even  though  the  publio  are  incidentaUy 
benefited  by  the  improvement:  Id.  340;  MeAndrewe  v.  CoUerd,  42  Id.  I91| 
Alexander  v.  CUy  qfMUwaukeet  16  Wis.  255,  all  citing  the  principal  case. 

The  rBiNdPAL  case  is  cited  in  New  Brunewkk  v.  WUliammm,  44  N.  J*  L. 
168,  to  the  point  that  the  power  of  the  legislature  over  inoorporations,  created 
for  purposes  of  local  government,  is  supreme,  and  no  contnust  arises  with  snoli 
oorporation  from  the  delegation  of  authority  to  them. 
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Uhdxb  New  Jxbset  Statute  Abbitilatob  must  be  Swobh  before  he  asti* 

in  all  oases,  whether  the  submission  to  arbitration  b  made  by  mis  <A 

court  or  not 
Iv  Abbttbatob  is  vot  Swobn  beiobe  He  Acts,  hb  award  b  void,  and  a 

judgment  thereon  will  be  reversed. 
Oath  of  Abbitratob  is  Fbebequibiti  to  Jubibdiotiov»  and  oannol  bt 

waived. 
Omission  of  Abbitbatob  to  be  Swobv  before  he  acts  may  be  plaadad  b 

avoidance  of  hb  award. 
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Tn  opinion  states  the  faots. 
A.  F.  Schenokf  for  the  plaintifll 
H.  V.  Speer^  for  the  defendant. 

By  Oonrt,  Gbsbn,  0.  J.  To  an  action  of  a88tiiN|Mtl  faronght 
by  Inelee  in  the  conrt  below,  the  defendant  pleaded  an  award. 
!nie  plaintiff  replied  that  the  arbitrator  to  whom  the  sabmiasion 
was  made  did  not,  before  proceeding  to  the  business  sabmitted 
to  him,  take  the  oath  or  affirmation  prescribed  by  the  statute. 
To  this  replication  there  was  a  general  demurrer,  and  judgment 
thereon  for  the  defendant. 

The  only  question  presented  for  consideration  is,  whether  the 
failure  of  the  arbitrator  to  take  the  oath  avoids  the  award. 

The  act  for  regulating  references  and  determining  controver- 
sies  by  arbitration,  Nix.  Dig.  26,  sec.  6,  directs  that  in  cases  of 
arbitiation  every  arbitrator  shall,  before  he  proceeds  to  the  busi- 
ness submitted  to  him,  take  an  oath  or  affirmation  of  the  like 
nature  with  that  prescribed  to  be  taken  by  referees,  and  to  be 
administered  in  like  manner.  The  fourth  section  of  the  act 
prescribes  the  oath  to  be  taken  by  referees,  and  by  whom  it  shall 
be  administered.  It  is  insisted  that  the  sixth  section  of  the  act 
applies  only  to  cases  where  the  arbitration  is  to  be  made  a  rule  of 
court.  But  certainly  the  act  itself  contains  no  such  limitation. 
It  comprehends  every  arbitrator  and  all  cases  of  arbitration. 
Nor  is  there  anything  in  the  general  structure  and  scope  of  the 
act,  or  in  the  reason  of  the  thing,  to  narrow  the  natural  import 
of  the  language  of  the  sixth  section.  The  two  first  sections  of 
the  act,  including  the  preamble,  are  a  substantial  copy  of  the 
statute  9  &  10  Wm.  III.,  c.  15,  and  apply  only  to  arbitrations 
where  no  cause  is  pending,  and  where  the  submission  is  agreed 
to  be  made  a  rule  of  court:  Lucas  v.  WUson,  2  Burr.  701.  The 
third,  fourth,  and  fifth  sections  of  the  act  regulate  references 
where  there  is  a  cause  pending  in  court.  It  might  be  inferred, 
from  what  is  reported  to  have  been  said  by  the  chief  justice  (Ein- 
sey),  in  Ford  v.  Pods,  6  N.  J.  L.  393,  that  the  whole  of  the  statute, 
as  found  in  Paterson,  141,  is  a  transcript  of  the  English  statute, 
and  applies  only  to  cases  where  no  suit  is  depending.  But  the 
remark  is  applicable  only  to  the  two  first  sections  of  the  statute. 
The  residue  of  the  act  was  drawn  by  Governor  Paterson,  and 
affords  a  more  efficacious  remedy  upon  reports  of  referees  than 
existed  at  common  law.  The  sixth  section  prescribes  an  oath 
as  the  qualification  of  every  arbitrator.  No  reason  can  be  given 
why  an  arbitrator  should  be  sworn  when  the  arbitration  is  to  be 
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made  a  mle  of  oonrt,  and  not  sworn  in  all  other  cases.  The 
whole  object  of  making  it  a  rule  of  court  is  to  enforce  it  bj  a 
more  summary  process  than  could  otherwise  be  resorted  to.  The 
legislature  doubtless  designed  to  give  to  every  party  who  submit- 
ted his  controTersj  to  arbitration  the  protection  which  the  law 
affords  to  every  party  litigant;  viz.,  the  oath  of  the  tribunal  by 
which  his  rights  are  to  be  adjudicated.  This  construction  of 
the  sixth  section  appears  to  have  been  entertained  by  the  court 
in  Ford  v.  Potts,  supra.  If  the  sixth  section  of  the  act  is  re- 
strained in  its  application  to  arbitrations  where  the  submission 
is  to  be  made  a  rule  of  court,  no  reason  is  perceived  why  the 
seventh  section  should  not  be  subject  to  the  same  limitation. 
Ye^  no  such  construction  can  be  adopted  without  contravening 
ihe  language  and  defeating  the  obvious  design  of  the  act 

It  is  further  objected  that  if  the  arbitration  is  within  the  pro- 
fision  of  the  sixth  section  of  the  act,  the  failure  of  the  arbitrator 
to  be  sworn  is  a  mere  irregularity,  and  does  not  avoid  the  award. 

This  view  was  expressed  in  Ibrd  v.  Fotls,  6  N.  J.  L.  393,  but 
it  was  not  necessary  to  the  decision  of  that  case,  and  it  is  con- 
trary to  the  uniform  course  of  decisions  in  this  court.  It  has 
been  repeatedly  held  in  this  court,  that  if  it  did  not  appear  that 
tlie  referee  was  sworn,  a  judgment  entered  upon  the  report 
^ould  be  reversed:  Bowen  v.  Laning,  2  Id.  189;  Beeves  v.  Chff, 
Id.  143;  Parker  v.  Crammer,  Id.  271;  LUUe  v.  SUveHhome,  Id. 
680;  Crammer  v.  Mathis,  Id.  550. 

The  question  was  directly  presented  in  Combs  v.  LiUie,  4  N. 
J.  Eq.  810.  The  answer  in  that  case  set  up  an  award  in  favor 
of  the  defendant  for  a  large  amount  to  be  paid  by  the  complain- 
ant. It  admitted  that  the  arbitrators  were  not  sworn;  but  in- 
sisted that  the  award  was  not  thereby  rendered  void,  but  that 
it  was  binding  upon  the  parties  in  equity.  But  the  chancellor 
(Pennington)  held  that  as  the  arbitrators  were  not  sworn,  the 
whole  proceeding  was  void. 

The  sound  construction  of  the  statute  is  that  the  arbitrator 
cannot  act,  that  in  fact  he  is  clothed  with  none  of  the  powers  of 
an  arbitrator,  and  can  make  no  award  until  he  is  sworn. 

It  is  further  insisted  that  the  necessity  of  the  arbitrator  being 
sworn  may  be  waived;  and  if  the  party  suffer  the  arbitrator  to 
proceed  without  being  sworn,  it  operates  as  a  waiver.  This  doc- 
trine has  the  sanction  of  judicial  authoii^  in  a  sister  state,  as 
well  as  the  support  of  the  obiter  opinion  of  a  learned  judge  of 
this  court:  Ford  v.  FoUs,  6  N.  J.  L.  898;  Brotming  v.  Wheeler, 
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24  Wend.  258  [36  Am.  Dec.  617];  Hwmrd  y.  SeseUm,  1  Denio, 
440;  8.  C,  4  N.  T.  157. 

These  cases  proceed  upon  the  ground  that  the  oath  of  the 
arbitrator  is  not  a  prerequisite  to  jurisdiction;  that  its  omission 
is  a  mere  irregularily>  which  the  party  may  waiye  like  any  other 
irregularity,  by  proceeding  with  the  cause  without  objection. 
But  this  view  of  the  statute  is  in  direct  conflict  with  the  whole 
course  of  adjudication  in  this  state.  No  judgment  could  ever 
have  been  reyersed  on  the  ground  that  tiie  arbitrator  was  not 
sworn,  if  such  omission  was  a  mere  irregularity,  and  the  party's 
proceeding  before  the  arbitrator  a  waiyer  of  that  irregularity. 
The  construction  is  in  fact  a  yirtual  repeal  of  the  statute  which 
requires,  in  express  terms,  that  eyery  arbitrator  shall  be  sworn 
before  he  proceeds  to  act.  This  construction  adopts  the  principle 
that  he  need  not  be  sworn  unless  the  party  demands  it.  This  pro- 
yision  is  expressly  embodied  in  the  Pennsylyania  act  of  March 
21, 1806,  by  which  it  is  enacted  that  referees  chosen  in  pursuance 
of  the  act  shall  be  sworn  as  prescribed  in  the  act,  unless  the 
same  shall  be  dispensed  with  by  the  consent  of  the  parties.  The 
construction  now  contended  for  will  operate  to  ingraft,  by  judi- 
cial construction,  this  proyision  upon  our  act,  without  the  sem- 
blance of  legislatiye  authority,  and  in  direct  conflict  with  the 
terms  of  the  act.  And  how,  it  may  be  asked,  does  it  appear  that 
the  party  knew  that  the  arbitrator  was  not  sworn  ?  That  was  the 
duty  of  the  arbitrator;  and  may  not  the  party  presume  that  the 
arbitrator  would  not  yiolate  his  duty  ?  that  he  would  not  assume 
to  act  as  arbitrator  in  yiolation  of  the  statute,  without  being 
sworn?  and  how  can  his  proceeding  before  the  arbitrator  be  a 
waiver  of  the  objection,  if  the  party  had  no  knowledge  of  its 
existence? 

Lastiy,  it  is  objected  that  the  oath  of  the  arbitrator  being 
matter  dehors  the  award,  its  omission  cannot  be  pleaded  in 
avoidance.  It  is  undoubtedly  true  that  a  party  cannot,  in  an 
action  at  law,  plead  or  give  in  evidence,  in  avoidance  of  the 
award,  collusion  or  misconduct,  or  mistake  of  the  arbitrators, 
or  other  extrinsic  matter,  against  which  relief  can  be  had  only 
in  equity:  Sherron  y.  Wood,  10  N.  J.  L.  18.  But  the  principle 
cannot  extend  to  a  matter  which  not  merely  impeaches  the 
regularity,  but  questions  the  very  existence  of  the  award. 

The  judgment  must  be  reversed. 

Potts,  J.,  delivered  a  concurring  opinion. 
EuixB,  J.,  concurred;  Ybxdehbub^,  J.,  dissented. 
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Abbitbatqb  vot  Bnvo  SwoBir,  the  whole  proceeding  is  Toid:  Ccmb9  t. 
LMe^  40  Am.  Deo.  207;  eofUra,  note  to  ElmeneUtrf  ▼.  Harris^  35  Id.  602| 
and  M  to  when  the  manner  required  by  law  mast  be  followed  in  matters  ol 
arbitration  and  award,  see  Conger  t.  Dean,  60  Id.  93,  and  note  96. 

No  Valid  Awabd  can  bi  Mabb  by  arbitrators,  if  they,  or  any  one  ol 
them,  fall  to  take  the  oath  presoribed  by  statate:  H^pbmm  v.  J<me$f  4  OoL 
98,  citing  the  principal 
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Aor  ov  Cirr  Coukoil  in  Latiko  out  and  opening  street  ia  quaH  Judicial 
in  its  natare,  and  the  tribunal  exercising  such  act  is  sabjeot  to  the 
control  of  the  supreme  court. 

Act  Judicial  in  its  Nature  is  void  when  attempted  to  be  exercised  by  a 
court  or  other  tribunal  having  no  jurisdiction. 

Whsbx  Powxb  or  Cnr  Council  to  Altkb  ob  Widen  St&ests  is  confined 
by  the  city  charter  to  cases  where  application  is  made  in  writing  by  three 
fourths  of  all  owners  of  land  along  such  streets,  this  is  a  caae  of  a  tri- 
bunal having  a  limited  and  special  power  to  proceed  only  in  the  manner 
prescribed  in  the  act. 

GiTT  Council  being  Tribunal  ot  Limited  JuRiSDionoN,  every  fact  neces- 
sary to  give  jurisdiction  must  affirmatively  appear,  to  give  their  pro- 
ceedings validity. 

fivPBBKE  Court  ot  New  Jxbsxt  mat  Rxview  Pbooeedinoe  of  municipal 
corporations,  and  other  inferior  tribunals,  who  do  acts,  judicial  or  quad 
judicial  in  their  nature,  affecting  the  rights  and  property  of  individuals. 
This  they  may  do  as  well  when  the  proceedings  are  void  for  want  of 
power  in  the  tribunal  to  act,  as  when  void  in  consequence  of  some  ma- 
terial irregularity. 

Public  Pouct  Requires  that  Proceedinos  ot  Municipal  Corporation? 
should  be  kept  strictly  wiUiin  the  limits  assigned  to  them  by  the  statute 
authorizing  them,  and  if  they  appear  not  to  come  within  those  limits, 
they  are  liable  to  reversal  by  certiorari  and  are  void  and  insufficient  to 
support  a  title  professing  to  be  founded  on  them. 

Thb  facts  are  safficiently  stated  in  the  opinion. 
W.  Pennington  and  J.  P.  Bradley,  for  the  plaintiff. 
0.  Parker  and  F,  T.  Frelinghuysen,  for  the  defendant. 

By  Oourt,  Elmsb,  J.  The  important  question  in  this  case  is, 
whether  the  proceedings  of  the  common  council  of  the  citj  of 
Newark,  in  opening  the  street  for  which  tiie  assessment  was 
made,  are  void  for  want  of  a  proper  application  of  the  land-own- 
ers for  that  purpose,  so  that  the  sale  of  land  made  to  raise  the 
sum  assessed  thereon  is  also  void,  and  confers  no  title  on  the 
purchaser.    The  thirtieth  section  of  the  charter  enacts  that  it 
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shall  be  lawful  for  the  oommon  council  to  lay  oat  and  open 
streets,  roads,  highways,  and  alleys,  and  to  cause  any  street, 
road,  etc.,  already  laid  ont  to  be  vacated,  opened,  altered,  or 
widened;  provided,  no  street  shall  be  altered  or  widened  as  afore- 
said except  on  the  application  in  writing  by  three  fourths  of  all 
the  owners  of  lands  lying  on  said  road.  It  is  found  by  the 
special  verdict  that  the  street  laid  out  and  opened  was  a  street, 
road,  or  highway  then  already  laid  out,  opened,  and  used  in  said 
city,  and  became  such  street,  road,  or  highway  before  the  pas- 
sage of  the  charter,  the  same  haying  been  laid  out  and  defined 
by  a  survey  made  in  1753,  a  copy  whereof  is  annexed.  This  sur- 
vey is  certainly  vague,  and  is  probably  so  uncertain  that  it  would 
not  be  possible  accurately  to  locate  the  road  described  after  the 
lapse  of  a  century;  but  if ,  as  the  jury  find,  it  was  accurately  opened 
and  used  as  laid  out  originally,  it  comes  within  the  description 
of  a  street  already  laid  out  when  the  charter  was  granted. 

It  also  appears  by  the  special  verdict  that  the  owners  of  lands 
and  real  estate  necessary  to  be  taken  for  the  street  laid  out  and 
opened,  and  called  Quarry  street,  agreed  to  take  a  certain  com- 
pensation for  their  lands,  which  was  authorized  to  be  paid,  and 
it  may  be  presumed  was  paid;  and  hence  it  was  insisted  by  the 
counsel  for  the  defendant  in  error  that  it  sufiSciently  appears 
that  not  merely  three  fourths,  but  all  the  owners  of  land  lying 
on  said  road,  did  apply  for  and  consent  to  the  altering  or  widen- 
ing of  said  road.  But  if  it  be  admitted  that  an  acceptance  of 
compensation  by  the  owners  can  be  regarded  as  equiyalent  to  a 
petition  in  writing,  it  does  not  appear  that  the  owners  of  land 
necessary  to  be  taken  for  the  street  comprised  three  fourths  of 
all  the  owners  of  land  lying  on  said  street.  Many  of  the  owners 
of  lands  lying  on  said  street  may  have  owned  no  land  necessary 
to  be  taken  in  laying  it  out  and  opening  it.  And  besides,  the 
council  did  not  profess  to  proceed  under  the  power  giyen  to 
them  to  alter  and  widen  an  existing  street,  but  under  the  power 
to  lay  out  and  open  a  new  street. 

Assuming,  then,  as  we  must,  that  the  council,  either  in  igno- 
rance of  the  fact  that  a  street  had  been  there  before  laid  out 
and  opened,  or,  regardless  of  that  fact,  did  proceed  to  lay  out 
and  open  a  new  street  where  one  existed  before  the  granting 
of  the  charter,  the  question  is  whether  their  proceedings,  al- 
though for  this  reason  irregular  and  liable  to  be  set  aside  upon 
a  direct  proceeding  by  way  of  certiorari,  are  so  far  available  as 
to  be  good  in  a  collateral  proceeding  like  the  present  The  ar- 
gument relied  on  to  sustain  them  was  that  they  were  of  a  judi- 
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(rial  nature,  and  therefore,  however  illegal,  remain  in  force  until 
Bet  aside  by  a  direct  judgment.  Th53  depends  upon  the  fur- 
ther question,  whether  the  want  of  an  application  to  widen  the 
street  made  the  subsequent  proceedings  coram  non  judice  and 
Toid;  in  other  words,  was  a  written  application  neoessazy  to 
giTe  the  council  jurisdiction  in  the  case? — ^for  if  they  had  no 
jurisdiction,  it  is  admitted  that  the  whole  proceedings  were  void. 

Much  of  the  discussion  in  this  court  turned  upon  the  ques- 
tion whether  the  act  of  the  council,  in  laying  and  opening  this 
street,  was  judicial  in  its  character.  That  a  proceeding  of  this 
kind  does  not  necessarily  belong  to  the  judicial  department  of 
the  gOTemment,  as  defined  by  the  constitution  of  this  state,  must 
be  admitted,  otherwise  it  could  not  be  exercised  by  any  other 
persons  than  those  who  belong  to  it,  as  provided  for  in  that  in- 
strument. It  is  probably  best  designated  as  qwasi  judicial,  or 
judicial  in  its  nature;  that  is,  judicial  in  such  a  sense  that  the 
tribunal  intrusted  with  its  exercise  is  subject  to  the  control  of 
the  supreme  court,  as  commissioners  to  settle  the  boundary  line 
between  counties  were  held  to  be  in  the  case  of  State  v.  Co^ 
fiuin,  13  N.  J.  L.  98.  But  the  determination  of  this  question 
does  not  settle  the  difficulty,  for  an  act  in  the  largest  sense  judi- 
cial is  totally  void  when  attempted  to  be  exercised  by  a  court 
cr  other  tribunal  having  no  jurisdiction  in  the  case. 

There  is  a  marked  and  well-settled  distinction  on  this  subject 
between  the  acts  of  courts  having  a  general  jurisdiction  and 
those  of  tribunals  having  only  a  limited  jurisdiction  and  em- 
powered to  act  in  a  special  case.  In  the  case  of  Turner  v.  Beale^ 
2  Salk.  623,  it  was  held  that  a  plea  setting  up  a  discharge  of  a 
poor  prisoner  by  the  quarter  sessions  must  set  forth  that  he 
petitioned  for  a  discharge,  without  which  the  court  had  no 
jurisdiction;  and  this  case  has  been  repeatedly  recognized  as 
law:  Den  v.  HammeU,  18  N.  J.  L.  78;  Price  v.  Bray,  21  Id.  18; 
Ladbroke  v.  Jarnes,  Willis,  199;  Service  v.  Meermance,  1  Johns. 
91;  Stephens  v.  Ely,  6  Hill,  609.  In  the  case  of  Den  v.  Hamr 
mell,  supra,  the  question  was  whether  it  was  necessaiy  in  eject- 
ment to  show  that  an  order  of  the  orphans'  court  to  sell  land 
was  founded  on  an  account  of  the  personal  estate  under  oath, 
before  the  administrator's  deed  could  be  given  in  evidence. 
Judge  Ford,  who  delivered  the  opinion  of  the  court,  held  that 
the  orphans'  court  did  not  come  within  the  description  of  a 
tribunal  having  a  limited  and  special  authority,  but  had  a  juris- 
diction for  the  general  administration  of  justice  within  certain 
great  departments,  and  therefore  the  same  presumption  that  its 
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proceedings  were  regularly  applied  as  in  the  case  of  pxooeedingi 
by  the  supreme  conrt.  But  he  admitted,  we  think  correctly, 
that  tribunals  with  special  powers  for  adjudicating  in  particular 
cases,  under  the  yarious  names  of  commissioners,  surveyors, 
appraisers,  committees,  directors,  oTerseers,  and  the  like,  little 
or  in  no  wise  relating  to  the  general  administration  ol  justice, 
whose  modes  of  proceeding  are  prescribed  in  the  statutes  by 
which  they  are  created,  are  of  a  different  class;  and  unless  their 
proceedings  on  the  face  of  them  show  a  compliance  with  the 
directions  required  by  the  statute  under  which  they  act,  it  never 
could  be  known  whether  they  acted  within  their  jurisdiction  or 
exceeded  it.  If  the  record  of  a  road  duly  recorded  by  the  order 
of  a  court  of  common  pleas  would  be  valid  in  any  collateral  pro- 
ceeding, although  it  did  not  appear  that  a  petition  had  been 
presented,  signed  by  the  requisite  number  of  freeholders,  as 
eounsel  insisted,  and  which  it  is  not  intended  to  afiSrm  or  deny, 
it  would  be  because  this  proceeding  by  the  court  of  common 
pleas  is  to  be  regarded  in  the  same  light  as  an  order  of  the  or- 
phans' court  for  the  sale  of  land. 

It  was  urged  for  the  defendant  in  error  in  this  case  that  the 
eommon  council  had  a  general  power  to  lay  out  all  streets  and 
to  widen  streets  already  laid  out;  and  being  a  permanent  body, 
and  required  by  the  thirty-second  section  of  the  charter  to  ratify 
the  assessment  upon  those  benefited,  subject  to  an  apx>eal  to 
the  supreme  court,  these  proceedings  ought  to  have  the  same 
effect  as  those  of  the  court  of  common  pleas  in  road  cases,  or  of 
the  orphans'  court  when  ordering  land  to  be  sold.  But  it  must 
be  remarked  that  it  is  only  the  assessment  of  the  commissioners, 
as  ratified  by  the  council,  from  which  there  is  an  appeal,  in 
order  that  the  amount  to  be  assessed  may  be  ascertained  by  a 
jury,  and  that  the  appeal  has  no  effect  upon  the  order  of  the 
council  to  open  a  street.  The  thirtieth  section,  in  express  terms, 
confines  the  power  of  the  council  to  alter  or  widen  a  street  to 
the  case  when  an  application  shall  be  made  in  writing  by  three 
fourths  of  all  the  owners  of  lands  lying  on  said  road.  This, 
we  think,  is  clearly  the  case  of  a  tribunal  having  a  limited  and 
special  power  to  proceed  in  the  manner  prescribed  in  the  act, 
and  only  in  that  manner. 

The  surrogates  in  the  state  of  New  York  hold  courts  and  act 
judicially;  but  being  courts  of  inferior  and  special  jurisdiction, 
it  is  held  that  when  an  order  to  sell  lands  is  produced  as  evi- 
dence in  an  action  of  ejectment,  it  must  api>ear  that  a  petition 
presented,  accompanied  by  a  proper  account,  so  as  to  show 
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that  the  suzzogate  had  jnziediotioii:  Jaok9(m  t.  Aobtnacm.  4 
Wend.  486;  Jackson  v.  Crawfords^  12  Id.  683.  In  case  of 
Sharp  Y.  Spevr^  4  Hill,  76,  which  was  an  ejectment  to  zecorer 
land  sold  for  payment  of  an  assessment  for  making  a  pnmp  in 
the  Tillage  of  Brooklyn,  under  an  act  which  authorised  the 
trustees,  on  the  application  in  writing  of  the  persons  owning 
property,  to  divide  the  village  into  pomp  and  well  districts,  and 
a  petition  was  shown,  but  no  evidence  was  produced  that  the 
signatures  were  genuine,  or  that  they  were  owners  of  property, 
it  was  held  that  the  trustees  acted  at  their  peril;  that  they  oould 
not  make  the  occasion  by  resolving  that  it  existed;  and  that 
corporations  and  their  officers,  where  they  interfere  with  the 
rights  of  individuals,  and  especially  when  they  attempt  to 
divest  and  transfer  the  title  to  real  estate,  must  show  that  the 
very  case  has  arisen  in  which  they  were  authorized  to  proceed. 

The  opinion  delivered  in  that  case  suggests  that  there  is  little, 
if  anything,  of  a  judicial  nature  in  the  proceedings  of  corpora- 
tions to  take  lands,  either  by  way  of  assessments  or  for  public 
use;  it  is  the  mere  execution  of  a  power.  In  the  cases  of  Peopie 
V.  May(yr  etc.  of  New  York,  2  Hill  (N.  T.),  9,  and  In  Matter  of 
Mount  Morris  Square^  Id.  14,  the  same  court  seem  to  hold  that 
such  proceedings  are  not  so  far  judicial  as  to  be  reviewed  upon 
certiorari.  Whether  they  are  or  are  not  is  not  material  to  the 
question  before  this  court.  Admitting  them  to  be  in  some  sense 
judicial,  they  are  not  proceedings  of  a  court  of  general  juiisdio- 
tion,  to  which  the  principle,  Omnia  prwmimuniur  rile  esse  acta^ 
can  be  applied,  and  therefore  every  fact  necessary  to  give  juris- 
diction must  affirmatively  appear  to  give  them  validity.  In  the 
case  of  Doughty  v.  Hope,  8  Denio,  694,  it  was  held  by  the  court 
of  appeals  that  the  ratification  by  the  common  council  of  the 
city  of  New  York  did  not  render  valid  a  void  assessment;  that 
to  make  a  title,  there  must  be  a  regular  assessment  duly  ratified; 
and  it  being  proved  that  one  of  the  assessors  authorized  to  act 
was  not  consulted,  and  did  not  act,  that  the  whole  proceeding 
was  void. 

There  can  be  no  doubt  that,  according  to  the  long-established 
practice  in  New  Jersey,  the  supreme  court  has  a  right  to  review 
the  proceedings  of  corporations  and  all  other  inferior  tribunals 
who  do  acts  affecting  the  rights  and  property  of  individualB, 
which  are  judicial  or  qtuui  judicial  in  their  nature;  and  may  do 
this  as  well  when  those  proceedings  are  wholly  void  for  want  ol 
any  power  or  jurisdiction  in  the  tribunal  to  act  as  when  they 
are  illegal  in  consequence  of  some  material  irregolaxiij.    The 
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judgment  of  a  justice  of  the  peace  in  a  case  of  leplevin,  should 
he  enx>n60UBly  proceed  in  such  a  case,  would  undoubtedly  be 
wholly  void,  but  it  might  also  be  set  aside  by  means  of  a  certiO' 
rati.  In  our  judgment,  public  policy  requires  that  the  proceed- 
ings of  our  numerous  municipal  corporations  should  be  kept 
strictly  within  the  limits  assigned  to  them  by  the  statutes  author- 
izing them,  and  if  they  appear  not  to  come  within  those  limits, 
they  should  not  only  be  liable  to  reversal  by  oeriiorari^  but  also 
be  held  void  and  insufficient  to  support  a  tiitle  professing  to  be 
founded  on  them. 

We  are  therefore  of  opinion  that  the  judgment  must  be  re- 
Tersed. 

For  affirmance,  none. 

For  reyersal,  Judges  Elmeb,  Haines,  Btebson,  Abbowsxtib, 
OoBNEUBON,  BiSLET,  Yalenhnb,  and  Wood. 


Powsa  IS  Judicial  WmcH  is  Vested  in  the  nuiyor  and  aldermen  cf  the 
city  of  Boeton,  as  to  hhying  oat  and  widening  streets,  "  whenever,  in  thdr 
opinion,  the  safety  and  convenience  of  the  inhabitants  of  said  town  shall  re- 
quire it;  '*  and  certiorari  lies  to  remove  their  proceedings  Is  snch  case:  Paries 
▼.  BosUm,  19  Am.  Dec.  322;  and  see  CUy  of  Louisville  v.  ByaU,  36  Id.  594, 
where  it  is  held  that  a  municipal  conncil  are  the  final  judges  of  the  utility  of 
street  improvements  which  they  are  authorized  to  make,  and  the  remedy  of 
a  lot-owner  is,  if  any,  by  action,  and  not  by  resisting  the  order  for  the  im- 
provement. 

Judgment  of  Coubt  hating  Kg  Jubisdigtion  is  Vom:  Rodger»  v.  Enana, 
52  Am.  Deo.  390;  Horan  v.  Wahrtnburger,  58  Id.  145,  and  notes  to  these  cases. 

JcTBiaDicnoN  GV  Gou&TS  OF  Inferiob  and  limited  powers  must  be  shown; 
it  will  not  be  presumed:  Piper  v.  Ptarwn^  61  Am.  Dec.  438;  Morrow  v.  Weed^ 
66  Id.  122,  and  citations  in  notes  to  these  cases;  see  also  Cooper  v.  Sunder' 
iand.  Id.  52;  Gunn  v.  Howell,  62  Id.  785. 

Municipal  Cobpobation  can  gnlt  Exeboibe  powers  expressly  granted, 
and  snch  others  as  may  be  necessary  to  carry  the  powers  expressly  granted 
into  execution:  ColUn»  t.  Hatch,  61  Am.  Deo.  465. 

DiLLGN  GN  MuNiGiPAL  Cgbpgbatigns,  3d  Ed.,  dJsmisswi  the  principles 
Involved  in  and  cites  the  principal  case,  at  psges  116»  443,  797, 799,  896,  924, 
and  926. 

Municipal  Ggbpgbatigns  oan  KTESfliBE  only  such  powers,  and  should  be 
kept  strictly  within  such  limits,  as  are  assigned  to  them  by  the  statutes  under 
which  they  act:  8taU  v.  CUy  qf  Perth  Amboy,  29  N.  J.  L.  260;  8taU  v.  Town 
qf  Union,  32  Id.  345;  8taU  v.  InhabUanU  of  Trenton,  36  Id.  501;  Partt  v. 
Bayonne,  39  Id.  564;  Macy  t.  City  of  Indianapolui,  17  Ind.  270,  note;  espe- 
cially when  they  attempt  to  divest  title  to  real  estate:  Fleiachauer  v.  West  Ho* 
^hen,  40  N.  J.  L.  110;  Dnumore  v.  WestcoU,  25  K.  J.  £q.  475.  The  power 
to  pass  by-laws  and  ordinanoes  interfering  with  the  rights  of  individuals  of 
the  public  oomes  within  the  above  rule:  Breninger  v.  Behidere,  44  K.  J.  I* 
S52;  as  does  the  power  to  make  street  improvements:  Siaie  t.  OUy  qfPatmkt 
41  Id.  98,  all  dting  the  prindpal 
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JtrusDionoKAL  Facts  ov  Spiczal,  limited,  and  inferior  tribmneli  eiioaid 
be  ihown  upon  the  f«oe  of  their  record:  Kkoam  t.  Muple^  80  K.  J.  L.  ^ 
State  V.  Afayorttc,  qfOrangt^  82  Id.  64;  and  their  proceedings  are  reriewablt 
by  the  supreme  oonrt  of  the  state  on  etfiiorairi:  8taU  v.  Browm^  81  Id.  857; 
MorrU  CamU  and  BaMng  Co.  t.  Jenqf  dtyt  12  K.  J.  Eq.  257.  The  above 
rales  apply  to  municipal  corporations  whose  acts  are  Jndioisl  or  quad  Jndidsl 
in  their  natoie:  BtaU  t.  Jeraqf  OUif^  84  K.  J.  L.  886;  and  whose  proceed- 
ings ars  not  only  liable  to  rerersal  on  cerUoraH,  bnt  may  be  held  Toid  te 
support  a  title  professing  to  be  foonded  on  them!  State  t.  Otty  qf  Perth  Aa^ 
loff ,  28  Id.  800.    All  of  the  above  oases  cite  the  principal 
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BoBiNSON  t;.  Davis. 

p  BxoozTOH'i  CBAXnsT,  am.] 

Dkbbb  OAinos  BB  Used  by  any  of  the  parties  to  It  for  the  pnrpoie  of  de- 
frandiiig  oreditore  not  parties  to  the  suit  in  whioh  it  was  entered;  and 
npon  proof  of  fraud  on  the  part  of  tiie  jadgment  debtor,  his  creditors  are 
entitled  to  an  injunction  preventing  the  decree  from  being  nsed  for  the 
benefit  of  the  frandulent  debtor,  and  in  keeping  from  his  craditors  the 
proceeds  of  property  which  belong  to  them. 

Whbbb  GoMPLAurANTS  HAYK  Takkn  NwowBAAXt  8txp8  to  expedite  their 
canse  and  procnre  the  answer  of  all  the  defendants,  an  injanotion 
will  not  be  dissolved  nntil  the  defendant  npon  whom  the  gravaman  of 
the  charge  is  made  has  answered;  and  if  all  of  the  defendants  are  impli- 
cated in  the  chaige,  not  until  all  hare  answered. 

OoMFLAiKAST  pROPXBLT  Makbs  Evebt  Onb  a  party  who  is  a  participator 
in  the  frand,  for  the  purpose  of  discovery;  and  as  a  general  rale,  he  is 
entitled  to  hold  his  injunction  untU  he  obtains  disooveiy, 

Tbb  opinion  states  the  facts. 

21  H.  Dudley  and  W.  L.  Dayton^  for  the  motion. 
P.  L.  Voarhees  and  A.  Brovming,  oovUfu. 

By  Court,  Wiluaxbon,  Ohancellor.  Sarah  M.  Hall  exhibited 
her  faill  of  complaint  in  this  court  for  the  foreclosure  and  sale  of 
mortgaged  premises,  upon  a  mortgage  which  she  held  against 
Da^id  0.  Urquhart.  There  were  several  mortgage  and  judgment 
creditors  of  Urquhart  made  defendants  to  the  bill.  A  decree 
was  obtained  to  sell  the  mortgaged  property  to  pay  the  com- 
plainants' mortgage,  and  among  other  incumbrances,  which 
were  decreed  to  be  satisfied  out  of  the  sale,  was  a  ten-thousand- 
doUar  mortgage,  held  by  John  B.  Myers,  as  assignee,  a  judg- 
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ment  of  John  I.  Smythe  for  upwards  of  two  thousand  doUan, 
and  a  judgment  of  Francis  Lee  of  about  one  thousand  eight  hun> 
dred  dollars.  After  the  bill  was  filed,  John  B.  Myers  assigned 
his  mortgage  to  Edward  M.  Davis,  one  of  the  firm  of  E.  M.  Davis 
&  Co. ;  John  I.  Smythe  assigned  his  judgment  to  Jonathan  P. 
Burton,  another  member  of  the  same  firm;  and  Francis  Lee  as- 
signed his  judgment  to  Charles  W.  Wharton,  another  member  of 
the  firm  of  E.  M.  Davis  &  Co.  The  bill  alleges  that  the  ten-thou- 
sand-dollar  mortgage  was  paid  and  satisfied  while  it  was  held  bj 
Myers,  and  that,  by  an  arrangement  made  between  Urquhart  and 
the  firm  of  E.  M.  Davis  &  Co.,  it  was  assigned  by  Myers  to  Ed- 
ward M.  Davis,  to  be  held  by  the  firm  for  Urquhart's  benefit,  and 
for  the  purpose  of  enabling  him  to  defraud  his  creditors.  The 
bill  also  charges  that  the  Smythe  and  Lee  judgments  were  also 
paid  off  by  Urquhart,  and  were  assigned  to  Burton  and  Wharton 
for  the  same  unlawful  purpose.  The  complainants  are  judgment 
creditors  of  Urquhart,  who  have  taken  out  execution  on  their 
judgment,  and  have  levied  upon  the  mortgaged  premises.  They 
ask  to  be  relieved  against  the  alleged  fraud,  and  that  this  court 
will  prevent  the  decree  from  being  used  to  appropriate  the 
moneys  raised  under  it  to  the  payment  of  this  mortgage  and 
these  judgments,  which  are  kept  on  foot,  as  they  allege,  for  the 
yirpose  of  defrauding  Urquhart's  creditors. 

Upon  filing  the  bill,  an  injunction  was  issued  to  stay  all  fur- 
ther proceedings  upon  the  decree.  Since  then  the  injunction 
has  been  so  modified  as  only  to  enjoin  the  sheriff  from  satis^Ting 
the  alleged  fraudulent  mortgage  and  judgments  out  of  the  pro- 
ceeds of  the  sale. 

The  individuals  composing  the  firm  of  E.  M.  Davis  &  Oo. 
have  answered  the  bill,  and  upon  their  answer  have  moved  to 
dissolve  the  injunction. 

Li  the  first  place,  it  is  insisted  that  the  bill  cannot  be  main* 
tained;  that  the  complainants,  not  being  parties  to  the  original 
suit,  cannot  interfere  with  the  decree  in  that  suit,  which  is  con- 
clusive as  to  the  rights  of  the  parties.  As  far  as  the  bill  com- 
plains of  mere  irregularities  in  the  proceedings,  the  position  is 
correct.  But  the  decree  cannot  be  used  by  any  of  the  parties  to 
it  for  the  purpose  of  defrauding  creditors.  If  the  allegations  of 
the  bill  are  true,  and  if  the  mortgage  and  judgments  are  fraud- 
ulently kept  on  foot  for  Urquhart's  benefit,  the  complainants, 
who  are  his  creditors,  have  a  right  to  ask  this  court  to  interpose 
and  to  prevent  the  decree  from  being  used  to  place  in  the  pocket 
of  the  fraudulent  debtor  the  proceeds  of  property  which  belong 
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to  his  creditors.  There  is  no  obstacle  to  giving  relief  as  it  ift 
sought  by  this  bill.  The  complainant  in  the  foreclosure  snit  ifl 
entitled  to  her  money;  and  so  are  the  other  mortgagee  and  judg- 
ment creditors  in  that  suit,  the  bona  fides  of  whose  liens  are  not 
questioned.  All  that  is  necessary  in  order  tb  give  complete  re- 
lief is  for  the  court  to  arrest  so  much,  of  the  execution  of  that 
decree  as  directs  the  sheriff  to  pay  off  and  satisfy  out  of  the  pro- 
ceeds the  alleged  fraudulent  mortgage  and  judgments.  When 
the  question  of  fraud  set  up  in  this  bill  is  determined,  those 
proceeds  will  be  disposed  of  in  accordance  with  the  decree  made 
in  this  suit.  If  the  fraud  is  made  out,  the  complainants,  with 
the  other  creditors  of  XJrquhart  who  shall  come  in  and  entitle 
themselves  to  the  benefit  of  this  suit,  ^ill  be  substituted  in  the 
place  of  the  holders  of  the  alleged  fraudulent  mortgage  and 
judgments.  I  think  the  remedy  sought  by  the  bill  is  the  one  to 
which  the  complainants  are  entitled,  if  the  alleged  fraud  can  be 
established. 

But  the  defendants  ask  that  the  injunction  may  be  dissolved 
on  the  ground  that  the  equity  of  the  bill  is  answered.  The 
complainants  interpose  the  objection  that  all  the  defendants 
who  are  implicated  in  the  charge  of  fraud  have  not  answered. 
The  bill  is  alleged  to  have  been  devised  by  XJrquhart,  in  con- 
nection with  John  B.  Myers  and  with  the  defendants,  who  com- 
pose the  firm  of  E.  M.  Davis  &  Co.  The  gravamen  of  the  charge 
rests  on  Urquhart  and  Myers,  as  well  as  on  the  defendants  who 
have  answered.  Indeed,  many  of  the  facts  charged  in  the  bill 
going  to  establish  the  fraud  are  within  the  knowledge  of  Urqu- 
hart and  Myers  exclusively,  and  are  answered  by  the  defendants 
only  upon  their  information  and  belief.  "  Where  the  com- 
plainants have  taken  the  necessary  steps  to  expedite  their  cause, 
and  procure  the  answer  of  all  the  defendants,  an  injunction  will 
not  be  dissolved  until  the  defendant  upon  whom  the  gravamen 
of  the  charge  is  made  has  answered;  and  if  all  the  defendants 
are  implicated  in  the  charge,  not  until  all  have  answered: "  Eden 
on  Injunction,  117,  notes,  and  cases  there  cited.  Process  to  ap- 
pear and  answer  was  duly  served  on  Urquhart  and  Myers.  Both 
have  made  default,  and  a  decree  pro  confesso  has  been  taken 
against  them.  The  complainants  have  used  due  diligence  in  ex- 
pediting their  cause,  and  have  taken  all  the  requisite  steps  to 
procure  the  answers  of  Urquhart  and  Myers. 

It  was  argued  that  Myers  and  Urquhart  are  not  necessary  and 
proper  parties  to  the  suit,  and  that  therefore  their  default  should 
not  prejudice  the  defendants  who  have  answered.    But  both  of 
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them  are  certainly  proper  parties.  The  chaige  ib,  that  thej 
combined  with  the  other  defendants  to  commit  the  fraad.  A 
complainant  may  properly  make  ereiy  one  a  party  who  is  a  par- 
ticipator in  the  fraad.  He  has  a  right  to  do  this  for  the  pnipose 
of  discoTery;  and  the  general  rule  is,  that  he  is  entitled  to  hold 
his  injanction  until  he  obtains  that  discoveiy.  But  Urquhart  is 
not  only  a  proper  but  necessary  party  to  the  suit.  The  object 
of  the  bill  is  to  recover  a  debt  which  Urquhart  owes  the  com- 
plainant. If  the  complainants  succeed,  it  must  be  upon  the 
ground  that  Urquhart  is  fraudulently  interposing  the  mortgage 
and  judgments  to  defeat  the  complainants  in  the  recovery  of 
their  debts.  Such  a  decree  could  not  be  made  without  giving 
Urquhart  an  opportunity  of  being  heard.  This  case  is  directly 
within  the  decision  of  Price  v.  Olevenger,  8  N.  J.  Eq.  207* 
Price  recovered  a  judgment  at  law  against  Clevenger.  Wilkin- 
son had  a  prior  judgment  by  confession.  The  bill  was  filed  by 
Price,  alleging  that  the  confessed  judgment  was  fraudulent,  and 
an  injunction  obtained  to  prevent  the  sale  of  the  debtor's  prop- 
erty under  it.  Wilkinson  answered,  and  fully  denied  the  fraud. 
Clevenger  made  default,  and  a  decree  pro  confesso  was  taken 
against  him.  The  chancellor  refused  to  dissolve  the  injunction, 
upon  the  ground  that  the  complainant  was  entitled  to  the 
answer  of  Olevenger.  The  injunction  was  retained  to  the 
hearing. 

There  was  another  ground  upon  which  it  was  insisted  that  this 
injunction  should  be  dissolved.  After  the  decree  was  obtained 
in  the  suit  upon  the  bill  filed  by  Sarah  II.  Hall,  Urquhart  pre- 
sented his  petition,  alleging  that  the  ten-thousand-doUar  mort- 
gage and  the  judgments  had  been  paid  by  him,  and  were  used 
for  an  unlawful  purpose. 

I  have  not  the  petition  now  before  me,  but  I  have  a  recolleo* 
tion  of  its  contents.  That  petition  was  dismissed  on  several 
grounds,  one  of  which  was,  that  the  facts  were  not  sus- 
tained by  the  proofs.  I  do  not  think  that  the  action  of  the  court 
upon  that  petition  can  have  any  bearing  upon  the  present  suit 
The  complainants  were  not  parties  to  the  proceedings  upon  the 
petition,  and  the  position  they  occupy  in  this  suit  is  very  difier- 
ent  from  that  occupied  by  any  of  the  parties  in  the  pioceedinga 
under  that  petition. 

The  motion  is  denied,  but  without  costs. 

CoLLVSivs  JuDomNT  MAT  BS  ABATED  ooUatoally  by  anolKar  Jndgmaol 
ereditor,  to  far  a*  it  interfere!  with  his  righUi  Jkmgkert^M  MitaU,  42  Am. 
|>eo.  826,  and  note  oolleoting  prior  cases  831. 
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PowKB  or  Equitt  to  Evjodi  Jummkht  at  Laws  PoOock  t.  QUberi^  60 
Am.  Dea  732,  and  note  737. 

In jUKonov  to  Bbstbaxv  Pbooxbdznos  at  Law  will,  m  a  genenl  rale,  be 
diBaolved  only  when  aU  defendants  folly  aniwer  the  equity  of  the  bill;  but 
there  is  a  qoalification  of  the  role  to  the  effect  that  if  the  defendants  upon 
whom  the  gravcumen  of  the  charge  rests  answer  the  bill,  the  injunction  will 
be  dissolved:  Ada$M  ▼.  Hvdton  Ctmnlby  BwnJ^  64  Am.  Deo.  469. 

Tm  FKZVOirAL  oass  is  oitid  in  MUUr  t.  JamUtm,  24  K.  J.  Eq.  44,  to 
the  point  that  in  a  bill  to  set  saide  a  deed  on  the  ground  of  fraud,  all  parties 
to  the  fraud  are  properly  Joined. 
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p  BzooKxav's  Cbasobbt,  4iQ8.] 

OoouYAiiov  BY  QvB  ^DfAXT  IN  CouHoin  of  the  whole  estate^  elalmfng  it 
as  his  own,  is  an  ouster  of  his  co-tenant,  who  must  first  estabUsh  his 
right  at  law  to  enable  him  to  recover  the  mesne  profits.  One  tenant  is 
bound  to  account  to  another  only  as  his  bailiff  appointed  by  oontracti 
eocprsss  or  implied. 

morAST  m  CoMMOK  AoTVALLT  "ELwuMPmsf/^  the  rents,  issues,  and  profits 
may  be  compelled  to  account  for  such  profits  actually  zeceiyeds  this  by 
statute,  both  in  England  and  New  Jersey. 

TumAn  IN  Common  Ocuuyfuio  Wholb  Ebtati,.  without  claim  on  the  part 
of  his  co-tenants  to  be  admitted  into  possession,  is  under  no  obligation 
tosocount. 

Tenant  in  Common  n  BwmusD  to  Pobbsbsion  in  common  of  the  whole 
with  his  co-tenant,  but  has  no  right  to  the  exdusive  possesdon  of  any 
particular  portion;  and  if  he  exercise  such  ri^t  and  excludes  his  co-ten- 
snt  from  participation  in  the  possession,  he  must  account  to  his  co*tenant 
for  his  interest  in  the  part  from  which  he  wss  ousted. . 

Tbb  opinion  states  the  facts. 

TF.  Babied,  for  the  complainant* 

A.  Brauming,  for  the  defendant. 

f 

By  Court,  Willuhson,  Ohancellor.     The  bill  is  filed  for  a 

partition  and  account.  The  parties  are  tenants  in  common,  the 
complainant  being  the  owner  of  seven  eighths  and  the  defend- 
ant of  one  eighth  of  the  premises.  It  was  decreed  that  the 
complainant  was  entitled  to  his  account,  and  a  reference  was 
made  to  a  master  to  ascertain  the  yearly  value  of  the  premises. 
There  is  no  dispute  as  to  what  portion  of  the  premises  the  de- 
fendant occupied.  The  only  difficulty  is  as  to  the  character  of 
that  occupation. 
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The  following  propositioiiB,  as  laid  down  by  the  counsel  of  tha 
defendant,  are  well  established: 

1.  If  one  tenant  in  common  occupies  the  whole  estate,  claim- 
ing it  as  his  own,  it  is  an  ouster  of  his  co-tenant,  who  must  first 
establish  his  right  at  law,  and  thus  recover  the  mesne  profits; 
for  one  tenant  is  bound  to  account  to  another  only  as  his  bailiff 
appointed  by  contract,  express  or  implied. 

2.  Where  one  tenant  in  common  actually  receives  the  rents, 
issues,  and  profits,  then  }ie  may  be  compelled  to  account  for 
such  profits  actually  received;  but  this  is  by  statute,  both  in 
England  and  this  state,  and  not  by  the  common  law:  4  Anne, 
c.  16;  N.  J.  act  of  1794,  Nix.  Dig.  6,  pi.  3;  Sargent  v.  Farsorm^ 
12  Mass.  163. 

3.  Where  one  tenant  in  common  occupies  the  whole  estate, 
without  claim  on  the  part  of  his  co-tenants  to  be  admitted  into 
possession,  he  is  under  no  obligation  to  account — ^for  he  had  a 
right  to  such  occupancy:  Co.  Lit.  200  b;  Sargeni  v.  Parsons^ 
12  Mass.  152,  153;  Meredith  v.  Anbries,  7  Ired.  L.  6  [45  Am. 
Dec.  604];  Colburn  v.  Mason,  25  Me.  434  [43  Am.  Dec.  292]. 

The  pleadings  and  proofs  show  that  from  the  seventeenth  of 
June,  1848,  to  the  second  of  February,  1852,  the  defendant  was 
in  the  exclusive  possession  of  a  portion  of  the  premises,  and 
that  the  remainder  was  unoccupied.  I  think  that  under  the 
circumstances  of  the  case  the  defendant  should  account  to  the 
complainant  for  the  yearly  value  of  that  portion  of  the  premises 
which  the  defendant  occupied.  The  properly  was  valuable  as 
an  entirety.  It  was  a  large  glass-manufacturing  establishment. 
An  opportunity  was  afforded  for  an  advantageous  lease,  and  the 
complainant,  owning  seven  eighths  of  the  whole  premises,  was 
anxious  that  it  should  be  leased  out.  To  this  the  defendant 
objected,  and  he  took  and  retained  exclusive  possession  of  that 
portion  of  the  property  which  was  most  useful  to  himself.  It  was 
undoubtedly  the  interest  of  the  owners  that  the  property  should 
have  been  leased.  The  conduct  of  the  defendant  prevented  an 
advantageous  disposition  of  the  property.  The  character  of  the 
property,  and  the  mode  of  its  occupancy  by  the  defendant,  were 
of  a  character  to  exclude  the  complainant  from  any  participation 
in  the  enjoyment  of  it.  He  could  not  enjoy  the  benefit  of  a 
possession  as  a  tenant  in  common,  occupied  as  the  premises 
were,  by  the  defendant. 

There  are  other  considerations  connected  with  the  ownership 
and  occupancy  of  the  properly,  and  the  conduct  of  the  defend- 
ant in  regard  to  it,  which  induce  me  to  consider  the  occupancy 
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of  the  defendant  as  an  oiuUer  of  the  complainant,  and  to  make 
it  proper  that  the  defendant  should  account  with  the  complain- 
ant for  the  portion  of  the  premises  the  defendant  exclusivelj 
occupied.  The  yearly  value  was  proved  to  be  one  hundred  and 
eighty-two  dollars,  taking  the  admission  and  statement  of  the 
defendant's  counsel.  Deducting  from  that  amount  the  one 
eighth,  which  was  the  interest  of  the  defendant  in  the  property, 
and  the  complainant  is  entitled  to  receive  the  balance  for  three 
years  seven  months  and  thirteen  days.  On  behalf  of  the  de- 
fendant, it  was  claimed  that  the  sum  of  fifty  dollars,  that  being 
the  ascertained  yearly  value  of  the  premises,  including  the  por- 
tion which  remained  vacant  as  well  as  that  occupied  by  the  de- 
fendant, should  be  deducted,  and  not  the  one  eighth  merely  of 
the  -puxlL  occupied.  But  the  portion  that  remained  vacant  was 
left  in  that  situation  because  of  the  occupancy  by  the  defendant 
of  the  other  portion.  No  benefit  was  derived  from  the  vacant 
portion,  and  it  was  the  defendant's  fault  that  there  was  not.  He 
should  suffer  the  loss  as  well  as  the  complainant.  And  for  this 
reason  I  do  not  think  any  allowance  should  be  made  to  the  de- 
fendant, which  he  claims  for  taking  care  of  that  portion  of  the 
property  which  was  unoccupied. 

I  am  of  opinion,  also,  that  the  complainant  is  entitled  to 
receive  the  seven  eighths  of  the  yearly  value  of  the  storehouse 
and  adjoining  lot  of  land  from  the  second  day  of  February, 
1852,  to  the  ninth  day  of  December,  1856.  It  is  true,  the  master 
reports  that  the  store-house  and  adjacent  lot  constitute  about  one 
eighth  of  the  glass-works  property;  and  it  is  insisted  that  as  the 
defendant  was  the  owner  of  one  eighth  of  the  property,  although 
he  kept  his  co-tenant  out  of  possession,  he  is  entitled  to  retain 
the  whole  value,  because  the  value  of  the  portion  he  occupied 
did  not  amount  to  more  than  his  interest  in  the  whole  property. 
But  as  a  tenant  in  common,  while  he  was  entitled  to  a  posses- 
sion in  common  of  the  whole  with  his  co-tenant,  he  had  no  right 
to  the  exclusive  possession  of  any  particular  portion;  and  if  he 
exercised  such  a  right,  and  excluded  his  co-tenant  from  a  par- 
ticipation in  the  possession,  he  must  account  to  his  co-tenant 
for  his  interest  in  the  part  from  which  he  was  ousted  of  his 
possession. 

As  to  the  costs,  each  party  may  pay  his  own. 

What  PoesnBZOii  bt  Okb  Co-txnant  will  amoant  to  oiuter  aa  againat 
tho  other:  See  Jaekton  v.  Whitbeck,  16  Am.  Deo.  454;  Thomcu  v.  Oarvin,  25 
Id.  708;  Baird  v.  BatrcPB  Heirs,  31  Id.  399;  Meredith  v.  Andres,  45  Id.  fi04; 
Mmrmom  v.  James,  Id.  2290,  and  notes  to  these  cases. 
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LiabHiITT  07  Oo-nvAKTO  to  Aooouvt:  McPhentm  t.  McPhenon^  53  Am. 
Deo.  416;  Peek  ▼.  Ccarpenier^  66  LL  477t  Mid  notes  to  these  casee;  see  alee 
Freeman  on  Cotenancy  and  Partition,  sees.  273-275,  citing  the  principal  case. 

BvasDX  OF  Oirx  CkMrxirAHT  is  Snsm  ov  Alli  Peek  ▼.  CarpenUr^  66  Am. 
Dec  477,  and  collected  cases  in  notes  478. 

If  Tbnaitt  iv  PoaitxssiON  oocnpies  simply  as  tenant  in  common,  and  not  ts 
the  ezdosion  of  his  co-tenants,  he  is  not  liable  to  account;  bat  if  he  refuses 
to  join  his  co-tenants  in  an  advantageous  lease,  and  thns  deprives  them  of  all 
income  trom  the  premises,  he  is  chargeable  with  xeasooable  rants  EdaaU  t. 
Merrm^  87  N.  J.  Bq.  116,  dting  the  prindpal 
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[8  Stockxos'b  OsAacsBT,  iSS.] 

OoVBT  ov  Obanosbt  will  Sxt  asidb  ExxounoK  Salb  after  delivery  of 
deed,  when  some  special  gronnd  is  laid  in  the  petition;  snch  as  frand,  or 
accident  which  has  prevented  a  fair  sale,  and  worked  injostioo  to  some 
party  whose  interests  are  affected  thereby. 

Emus  WILL  BB  Obdbrxd  upon  Gbouvd  or  Mistakx,  whero  it  is  shown 
that  defendant,  an  aged  woman,  has  been  misled  as  to  her  rights,  and  de- 
prived of  her  property  without  just  compensation. 

Apylioation  fob  RsaALB  WILL  BB  Rboabdbd  WITH  MoBB  iNDVLOBiraB  when 
the  mortgagee  purchases  than  when  a  stranger  is  the  parohaaer;  in  s 
case  where  the  party  applying  to  open  the  sale  offers  to  pay  the  money 
due  upon  the  security,  and  there  has  been  mistake  on  the  part  of  the 
owner  of  the  equity  of  redemption,  owing  to  which  the  property  has  been 
sacrificed* 

ToB  opinion  states  the  facts. 

James  B.  Hardenbergh  and  James  5.  Nemus,  for  the  petitioner, 
Wortendyck  and  Zabriskie,  for  the  respondent 

By  Court,  Wiluahsos,  Chancellor.  This  is  an  application^ 
by  petition,  on  behalf  of  Sarah  Ann  Qardner,  to  open  a  sale 
made  by  a  sheriff  under  a  decree  of  this  court. 

The  complainant  filed  his  bill  to  foreclose  the  defendant  of 
her  equity  of  redemption  in  the  premises  in  dispute,  and  to 
satisfy  a  mortgage  of  five  hundred  dollars,  and  some  interest 
due  thereon,  by  a  sale  of  the  premises.  The  defendant,  in  Janu- 
ary, 1856,  had  purchased  the  premises,  subject  to  two  mort- 
gages. The  first  mortgage  is  for  five  hundred  dollars,  dated 
January  16, 1845,  and  is  the  mortgage  held  by  the  complainant, 
upon  which  he  filed  hisl)ill.  The  second  mortgage  is  dated 
June  20, 1845,  and  was  originally  for  two  hundred  and  fifly 
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dollars,  but  has  been  reduced  by  a  payment  of  one  hundred 
dollars  of  the  principal.  The  second  mortgagee  was  not  made 
a  party  to  the  suit.  There  are  no  parties  except  the  first  mort- 
gagee and  Sarah  Ann  Ghtrdner,  who  holds  the  equity  of  redemp- 
tion. She  purchased  the  property  subject  to  the  mortgages, 
and  assumed  their  payment  as  part  of  the  purchase  money.  The 
property  was  sold  by  the  sheriff  for  the  sum  of  five  hundred  dol- 
lars. The  complainant  was  the  purchaser,  and  the  sheriff  de- 
livered him  a  deed  of  the  property. 

It  is  insisted,  as  a  preliminary  objection  to  this  application, 
that  the.  sheriff  having  delivered  the  deed,  the  matter  is  beyond 
the  control  of  the  court,  and  that  the  groimd  of  complaint  is 
such  as  is  properly  the  foundation  for  relief  by  bill,  and  not  a 
matter  which  is  addressed  to  the  mere  discretion  of  the  court. 

The  practice  pursued  by  this  court  in  opening  biddings  or  set- 
ting aside  sales  under  a  decree  has  assimilated  very  much  to  the 
English  practice  after  a  report  of  sale,  and  confirmation  of  the 
same.  According  to  the  practice  of  the  court  of  chancery  in  Eng- 
land, if  parties  apply  to  open  biddings  before  the  report  is  con- 
firmed, it  is  a  matter  of  course  to  open  tbem  on  payment  of  costs, 
and  making  a  deposit;  but  after  confirmation,  a  special  ground 
upon  evidence  is  required.  This  court  has  never  interfered  with 
a  sale  for  mere  inadequacy  of  price,  but  has  uniformly  declined 
doing  so.  It  has  always  required  some  special  ground  to  be 
laid,  such  as  fraud  or  accident,  which  has  prevented  a  fair  sale 
of  the  property  and  worked  injustice  to  some  party  whose  inter- 
est is  affected  by  the  sale.  The  special  ground  which,  by  the 
English  practice,  is  required  to  open  a  sale  after  confirmation 
has  always  been  required  by  this  court  to  open  a  sale  when  the 
property  has  been  struck  off  to  the  purchaser.  In  England  a 
sale  confirmed  is  upon  the  same  footing  as  a  sale  here  which  has 
been  confirmed,  not  by  the  court,  for  that  is  not  required,  but 
by  the  sheriff's  completing  all  that  is  necessary  to  be  done — a 
sale  upon  his  execution,  and  delivery  of  his  deed  to  the  pur- 
chaser. The  same  objection,  therefore,  which  would  exist  to 
the  opening  of  a  sale,  by  this  court,  upon  motion  or  petition, 
after  the  sheriff  had  delivered  his  deed,  would  operate  with 
equal  force  against  that  practice  after  a  confirmation  of  sale,  if 
such  confirmation  were  necessary. 

In  the  case  of  Watson  v.  Birchy  2  Ves.  jun.  51,  the  sale  had 
been  confirmed.  The  confirmation  was  on  the  twenty-fourth  of 
July,  1792.  On  the  twenty-eighth  of  November  following  a 
motion  was  made  by  a  party  interested  to  open  the  biddings. 
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which  was  successftil.  Lord  GommissioDer  Ashnrst  said,  in  that 
case,  that  upon  the  best  consideration,  he  could  not  find  any 
more  confined  rule  than  this,  that  as  a  general  principle  bid- 
dings are  not  to  be  opened  after  confirmation  of  the  report,  un- 
less under  particular  circumstances;  that  in  Qower's  case  it  was 
decided  thus  far,  that  increase  of  price  alone  is  not  sufficient; 
but  if  fraud  appears,  that  suspends  the  operation  of  the  gen- 
eral rule;  that  fraud  was  only  mentioned  as  one  exception;  but 
it  was  not  laid  down  as  the  only  possible  exception;  that  the 
same  general  rule  was  laid  down  in  Prideaux  v.  Prideaux^  1 
Bro.  0.  0.  287. 

The  ease  of  Morice  v.  Bishop  of  Durhaniy  10  Yes.  522,  is  one 
where  a  motion  was  made  to  open  the  biddings  after  the  confir- 
mation of  the  report  of  sale.  So  also  the  case  of  White  v.  WH- 
gOTiy  14  Id.  151.  In  both  cases  the  motion  was  denied.  Lord 
Eldon  deciding  that  he  would  not  open  biddings  after  confir- 
mation unless  for  fraud  in  the  purchaser,  or  fraudulent  negli- 
gence in  another  person,  as  the  agent,  of  which  it  would  be 
against  conscience  that  the  purchaser  should  take  advanti^. 
But  in  these  cases,  although  the  sale  had  been  completed  as 
much  so  as  the  sale  in  the  case  we  are  considering,  where  the 
sheriff  had  delivered  the  deed,  the  application  was  not  objected 
to  on  the  ground  that  it  was  by  motion,  and  not  by  bill.  The 
motion  would  have  been  successful  in  both  cases  if  the  party 
making  it  had  laid  before  the  court  sufficient  ground  to  justify 
its  interference.  The  objection  was  not  taken  that  the  sale 
haying  been  confirmed,  any  interference  with  it  was  beyond  the 
reach  of  the  court,  by  motion  or  petition.  All  the  court  did 
was  to  put  different  limits  to  the  discretion  to  be  exercised  in 
the  case  where  a  confirmation  had  taken  place  and  in  a  case 
where  it  had  not. 

In  the  case  of  Collier  ▼.  Whipple,  18  Wend.  224,  the  deed 
had  been  delivered  by  the  master  to  the  purchaser.  An  appli- 
cation, by  petition,  was  made  for  a  resale,  on  the  ground  that 
through  some  misapprehension  in  a  conversation  with  the  mas- 
ter and  an  agent  of  the  petitioner,  the  latter  did  not  attend  the 
sale.  The  chancellor  ordered  a  resale,  which  order,  on  appeal 
to  the  court  of  errors,  was  affirmed.  Mr.  Justice  Nelson,  iu 
delivering  the  opinion  of  the  court,  expressly  declares  that  he 
considers  the  fact  of  the  delivery  of  the  deed  of  no  importance. 
''As  to  the  deed,  it  was  taken  subject  to  the  jurisdiction  of  the 
chancellor  over  the  sale."  In  Beqaa  v.  £ea,  2  Paige,  839,  the 
deed  had  been  delivered,  and  the  application  for  reeale  was  by 
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petition,  which  was  successful.  The  chancellor  remarked  in 
that  case:  **  Where  a  person  becomes  a  purchaser  under  a  decree, 
he  submits  himself  to  the  jurisdiction  of  the  court  in  that  suit, 
as  to  all  matters  connected  with  that  sale  or  relating  to  him,  the 
character  of  purchaser;"  and  cites  Casamajor  ▼.  Strode^  1  Sim. 
&  Stu.  881. 

The  case  of  JHpp  ▼•  Oook^  26  Wend.  143,  is  a  very  strong 
case  directly  to  the  point.  The  mortgagee  had  purchased  in 
the  property  at  an  inadequate  price.  The  master  delivered  the 
deed,  and  the  sale  was  confirmed  by  the  court.  The  mortgagor 
presented  his  petition,  stating  that  within  a  week  after  the  ser- 
vice of  the  subpoena  upon  him,  he  had  an  interview  with  the 
complainant,  and  understood,  from  the  conversation  then  had, 
that  the  suit  would  be  no  further  prosecuted,  and  in  conse- 
quence thereof,  did  not  attend  the  sale.  The  petition  was 
granted,  and  the  court  laid  down  the  principle  that  a  resale 
would  be  ordered  where  the  mortgaged  premises  had  been  sold 
greatly  below  their  value  and  bought  in  by  the  mortgagee,  if 
the  mortgagor,  or  those  standing  in  his  place,  had  been  misled 
by  the  mortgagee,  or  even  by  a  third  person,  in  reference  to 
the  foreclosure  of  the  mortgage,  and  in  consequence  thereof 
did  not  attend  the  sale. 

In  looking  through  all  the  cases,  I  do  not  find  anything  to 
sanction  the  position  taken  by  the  complainant's  counsel,  that 
because  a  deed  has  been  delivered,  the  court  cannot  remedy  any 
wrong  that  has  been  committed,  on  an  application  by  petition  of 
the  party  aggrieved.  There  was  but  one  difficulty  suggested, 
which  was  this :  it  was  said  that  the  title  having  passed  to  the  pur- 
chaser, and  become  a  matter  record,  an  order  for  a  resale  would 
leave  the  deed  to  the  purchaser  upon  record;  that  it  would  not 
divest  him  of  his  title,  thus  acquired,  and  that  the  deed  would 
thus  remain  upon  the  record  an  embarrassment  to  the  title. 
There  certainly  can  be  nothing  in  the  objection.  If  the  court 
has  control  of  the  matter,  it  may  make  such  order  as  wiU  re- 
move any  such  difficulty  as  the  one  suggested.  The  mortgagee 
is  the  purchaser,  and  receives  the  satisfaction  of  his  mortgage 
by  the  decree  of  this  court.  He  must  submit  to  such  terms  as 
equily  shall  impose,  and  as  is  agreeable  to  good  conscience.  If 
a  resale  should  be  ordered,  the  court  may  require  the  mortgagee 
to  release  to  the  purchaser  all  the  title  he  may  have  acquired  by 
the  sheriff's  deed,  so  that  the  title  may  stand  upon  the  record 
wholly  disembarrassed.  I  think  there  is  no  difficulty  in  the 
eourts  ordering  a  resale  if  justice  demand  it. 
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The  ground  upon  which  a  resale  is  asked  is  mistake,  bj 
which  the  defendant  has  been  deprived  of  her  property.  She 
alleges  that  no  process  to  appear  was  ever  served  upon  her,  and 
that  she  was  wholly  ignorant  of  the  proceedings  in  the  suit, 
and  of  the  fact  that  the  property  was  to  be  sold,  until  after  the 
Kale  had  taken  place.  There  can  be  no  doubt  but  that  the  sub- 
pGBna  was  served,  and  that  the  defendant  had  all  the  notice 
that  is  required  by  law.  A  service  at  her  dwelling-house, 
with  a  member  of  the  family,  is  all  that  the  statute  requires: 
Nix.  Dig.  89,  sec.  9;  and  it  is  not  disputed  that  such  service 
was  made. 

But  the  defendant  alleges  that  although  the  subpoBna  was  left 
with  her  brother,  she  was  misled  by  him  as  to  its  contents;  that 
he  informed  her  that  it  was  a  notice  merely  from  Mr.  Campbell; 
that  he  wanted  his  money,  and  that,  relying  upon  this  informa- 
tion, her  attention  was  never  called  to  the  suit.  There  is  great 
conflict  of  testimony,  and  it  cannot  be  reconciled  as  to  the  par- 
ticulars of  the  service  of  the  subpcsna.  I  feel  bound  to  take 
the  statement  made  by  the  sheriff  as  true;  and  yet,  taking 
it  as  true,  I  cannot  think  that  the  defendant  understood  it 
as  a  notice  to  appear  to  a  suit  in  court.  She  alleges  in  her 
petition,  and  proves,  that  after  this  she  actually  furnished 
the  money  to  pay  the  interest,  and  made  arrangements  to 
raise  the  money  to  pay  off  the  mortgage.  Her  conduct  is  so 
entirely  irreconcilable  with  the  fact  that  she  understood  the  con- 
tents of  the  subpoena  that  it  is  impossible  to  escape  the  con- 
clusion that  she  was  ignorant  of  its  purport  and  object,  except 
upon  the  assumption  that  she  contrived  a  plan  for  an  opportu- 
nity like  this  to  avoid  any  proceedings  that  might  be  had  against 
her.  This  supposition  is  not  to  be  reconciled  with  her  sanity; 
for  she  offers  to  pay  off  the  mortgage,  with  all  the  expense  that 
has  been  incurred,  and  has  gained  nothing,  and  could  gain  noth- 
ii^of  ^7  simulating  ignorance,  which  has  involved  her  in  the 
present  difficulty. 

I  think,  after  carefully  examining  the  evidence,  I  may  state 
the  case  to  be  this:  The  subpoena  was  served  according  to  the 
statute;  but  although  the  defendant  had  legal  notice,  through 
some  mishap  she  was  prevented  having  actual  notice  of  the  con- 
tents of  the  process.  In  this  way  her  property  has  been  sacri- 
ficed. It  was  worth  three  thousand  five  hundred  dollars.  It  was 
sold  for  five  hundred  dollars.  The  case  is  not  a  strong  one,  but 
there  are  some  considerations,  to  which  I  have  not  alluded,  which 
incline  me  to  regard  the  case  with  indulgence.    The  defendant 
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is  a  woman  advanced  in  life.  She  was  the  sole  defendant  in  the 
suit,  and,  as  the  evidence  shows,  had  no  one  upon  whom  she 
conld  relj  for  aid  and  advice  with  any  confidence.  This  is  a 
matter  deserving  some  consideration,  for  it  may  be  said  that  it 
was  culpable  negligence  in  her  not  to  attend  to  the  notice  that 
was  served  upon  her;  and  that  while  the  court  may  properly 
aid  a  party  who  has  been  innocently  misled,  it  will  extend  no 
indulgence  to  one  to  whom  culpable  negligence  can  be  attrib- 
nted.  This  is  certainly  correct,  and  it  is  therefore  proper  to 
look  at  the  character  and  situation  of  the  party,  in  order  to 
ascertain  what  degree  of  negligence  is  properly  to  be  imputed: 
Duncan  v.  Dodd,  3  Paige,  99.  In  connection  vdth  this,  I  may 
say  there  ought  to  have  been  another  party  to  this  suit.  Why 
the  person  holding  the  second  mortgage  was  not  made  a  party 
does  not  appear.  The  second  mortgagee  was  a  necessaiy  party 
to  the  suit.  Had  he  been  a  party,  the  difficulty  in  which  the 
defendant  has  been  placed  would  not  have  been  so  likely  to 
occur. 

There  is  another  consideration.  The  purchaser  is  the  mort- 
gagee, and  not  a  stranger.  I  think  where  the  mortgagee  is  the 
purchaser,  and  the  party  applying  to  open  the  sale  offers  to  pay 
all  the  money  due  upon  the  security,  and  there  has  been  really 
a  mistake  upon  the  part  of  the  owner  of  the  equity  of  redemption, 
owing  to  which  the  property  has  been  sacrificed,  the  court  ought 
to  regard  an  application  for  resale  vrith  more  indulgence  than 
when  a  stranger  is  the  purchaser.  Mr.  Justice  Nelson,  in  Collier 
T.  Whipple,  13  Wend.  228,  in  noticing  this  circumstance,  re- 
marks: ''All  the  plaintiff  is  entitled  to  is  his  debt;  that  end  is 
not  defeated  by  opening  the  bid,  but  generally  attained;  and 
the  control  which  he  has,  right  or  wrong,  over  the  proceedings 
down  to  the  sale,  inclusive,  should  induce  courts  closely  to 
scrutinize  his  connection  vrith  it; "  and  in  Tripp  v.  Cook,  26  Id. 
166,  the  senator  who  delivered  the  opinion  of  the  court  of  errors 
says:  "  The  mortgagor,  and  those  who  stand  in  his  place  and 
share  in  his  losses,  have  a  right  to  be  protected,  so  far  as  is 
consistent  vrith  the  mortgagee's  rights,  against  needless  sacrifice 
of  their  property,  whilst  the  mortgagee  can  claim  nothing  beyond 
the  amount  of  his  loan.  Hence,  as  between  these  parties  only, 
if  from  any  cause  whatever  the  mortgaged  property  should  be  sold 
very  far  below  its  market  value  to  the  injuiy  of  the  owner  or  of 
others  interested  in  it  under  him,  as  his  sureties  or  otherwise,  it 
would  always  be  a  claim  of  strict  justice  to  allow  the  opportunity 
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of  a  second  sale  upon  such  tenns  as  will  secure  the  mor^^Bgee's 
debt."  And  again,  on  page  168  of  the  same  case: ''  Where  the 
buyer  is  the  holder  of  the  mortgage,  he  must  surely  be  content 
if  his  debt  is  paid.  He  has  commonly  an  entire  control  orer 
the  proceedings  and  sale,  and  has  no  right  to  use  it  for  any 
purpose  of  advantage  beyond  securing  himself.  Nor  does  the 
holder  stand  upon  the  same  footing  of  public  policy  with  other 
buyers.  He  seldom  purchases  for  investment  or  use.  He  bids 
to  secure  himself,  and  when  hQ  buys  in,  he  takes  the  proper^ 
in  payment  of  so  much  debt." 

The  defendant  does  not  ask  that  the  sale  may  be  opened  and 
the  complainant  be  subjected  to  any  risk  or  delay  in  realizing 
the  money  due  upon  the  securiiy.  But  as  soon  as  she  heard 
that  her  property  had  been  sold,  and  that  the  complainant  was 
the  purchaser,  she  offered  to  redeem  the  property,  which  the 
complainant  refused.  She  now  offers  to  pay  him  all  the  money 
due  upon  the  decree  and  the  costs.  It  is  all  that  the  complain- 
ant is  entitled  to,  and  I  think  it  is  a  case  where  it  is  right  that 
the  court  should  interfere. 

Let  an  order  be  made  that  the  sale  be  opened,  on  the  following 
conditions:  that  within  twenty  days  after  the  date  of  the  order 
the  defendant  pay  to  the  complainant  the  amount  of  the  decree 
and  interest,  together  with  all  expenses  of  the  sale  by  the  sheriff, 
and  all  other  incidental  expenses  incurred  and  paid  by  the  com- 
plainant in  and  about  the  said  sale,  in  procuring  his  deed, 
recording,  etc.,  and  upon  such  payment  let  the  complainant 
execute  to  the  defendant  a  quitclaim  deed  for  the  mortgaged 
premises,  and  also  an  assignment  of  the  decree,  all  of  which  is 
to  be  done  at  the  defendant's  expense.  Upon  failure  of  the 
defendant  to  comply  with  the  terms  of  the  order,  let  it  be  dis^ 
charged,  and  the  sale  stand. 

To  JusnTT  iNTXiursBXHCB  BT  CouBV  OF  GHAHOBaT  ilk  sheriff^  nlfll, 
there  must  be  a  foandation  of  fraud,  aooidenti  or  mistake  bdd,  by  whicb  the 
rights  of  the  parties  have  been  affected:  Seaman  y.  Rigfpm^  34  Am.  Deo.  200^ 
and  note  204. 

Teat  Chakobbt  will  Rxlovb  against  a  judgment  at  law  obtained  by 
fraud,  accident,  surprise,  or  mistake,  see  Bank  </  TVnusMee  ▼.  Pattemm^  4tl 
Am.  Deo.  618;  Pearot  v.  ChaOaJm,  46  Id.  423;  RuA  y.  Wart^  52  Id.  100;  Xodb- 
10000  y.  MilcheUt  63  Id.  438,  and  notes  to  these  cases. 

JnniCDkL  Sali  will  bs  Sbt  asidb  where  there  is  swpiise  or  misapprs* 
hension  created  by  the  conduct  of  the  purchaser  or  of  the  officer  who  con- 
ducted the  sale:  Woodward  v.  Bidlock,  27  K.  J.  Eq.  513;  Ha^fu  ▼.  Stiger,  21 
Id.  107;  but  where  it  appears  that  there  has  been  oo  fraud,  aooidenti  mfslah^ 
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or  Barprise,  the  sale  will  not  Im  set  aside:  dine  ▼.  /Vatt,  I<L  418.  This  power 
to  correct  mistakes  and  ayoid  transactions  made  nnder  the  inflnence  of  mis- 
take is  one  of  the  most  ancient  heads  of  equity  Jnrispmdence,  and  has  been 
frequently  used  in  cases  of  sheriffii'  sales:  MarUUt  v.  Warvnek^  18  Id.  123) 
which  may  be  set  aside  after  the  delivery  of  the  deed:  Mutual  lAft  /im.  Co. 
T.  SturgiB,  33  Id.  331;  Natumtd  Bank  v.  Sprague,  21  Id.  461.  The  sale  may 
be  set  aside  by  petition,  where  the  complainant  is  the  purchaser:  Meyer  v. 
Bishop,  27  Id.  146;  Muiual  Life  In$.  Co.  y.  Ooddard,  33  Id.  483;  Muiwd  Life 
Ins.  Co.  ▼.  SturgU,  32  Id.  680;  and  where  no  new  rights  haTS  intervened! 
Oawley  v.  Leonard,  28  Id.  470;  Steamer  SparUe,  7  Ben.  634.  Frand  is  not 
the  only  groond  upon  which  to  base  an  application  to  set  aaide  the  sale:  Id. 
£86;  all  citing  the  principal  ease  to  the  above  points. 
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Qbdxb  Drawn  bt  Pbudbnt  or  Cobpobahoit  ufov  m  Tbbasijbsk»  dt 
reeting  him  abflolntely  to  pay  a  sum  oertein  to  a  third  pcnon,  in  dis- 
ohargo  of  a  debt  duo  from  the  corporation,  is  in  l^gal  efiboi  a  promlaocy 
note,  and  may  be  ened  on  as  snch,  without  avamng  or  proying  that  the 
payee  demanded  payment  from  the  treasnzer. 

Qbdxb  Db4Wh  bt  Onb  AaBBT  or  Ck>BPOB4TioN  uroB  Aboxhbb  sgent  of 
the  same  oorporation  is  not  a  bill  of  exchange;  for  as  both  agents  npr»> 
sent  the  same  person,  it  lacks  the  essential  element  of  two  parties. 

Appbal  from  a  judgment  of  the  sapreme  court  in  fsTor  of  the 
plaintiff  in  an  action  on  drafts  or  orders  for  payment  of  monej, 
the  character  of  which  is  described  in  the  opinion.  The  conten- 
tion for  the  defense  was  merely  that  the  instruments  were,  in 
effect,  bills  of  exchange,  and  were  not  enforceable  without  proof 
of  presentment  to  the  drawee,  and  refusal  of  payment.  The 
court  below  held  that  the  instruments  were  promissory  notes  of 
the  corporation  in  whose  behalf  they  were  made,  and  that  de- 
mand before  suit  was  unnecessary. 

T.  JenkmSf  for  the  appellant. 

J,  H,  BefffuMs^  for  the  respondent. 

By  Court,  Dsiao,  G.  J.  The  complaint  contains  a  distinct 
aTcrment  of  an  indebtedness  by  the  defendant  to  the  pl^iT^Hffa 
for  work  and  labor  to  an  amount  equal  to  the  sum  claimed.  The 
paper  which  it  is  alleged  was  given  for  this  indebtedness  was 
not  a  bill  of  exchange.  The  idea  of  a  bill,  under  the  law  me^ 
chant,  supposes  the  existence  of  a  party  other  than  the  drawee, 
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to  whom  the  bill  is  addreeaed,  and  who  ia  therein  requested  to 
pay  the  amount  to  the  holder  on  account  of  the  drawer.  Here 
the  party  with  whom  the  plaintiffs  dealt  was  the  corporation^ 
which,  being  an  artificial  person,  could  only  act  by  agents.  The 
president  was  one  agent,  and  the  treasurer  was  another;  and  as 
a  convenient  method  of  keeping  the  accounts,  the  former,  whose 
duty  it  was  to  adjust  the  claims  for  labor,  made  his  warrant  in 
&Tor  of  the  plaintifb,  on  the  treasurer,  who  was  intrusted  with 
the  duty  of  keeping  the  money,  and  paying  it  out  on  proper 
vouchers.  Both  the  drawee  of  the  order  and  the  party  to  whom 
it  was  addressed  represented  the  corporation,  and  neither  in- 
curred, or  were  expected  to  incur,  any  personal  obligation.  The 
default  of  either  in  performing  any  duty  respecting  the  order 
would  be  the  default  of  the  corporation,  and  would  not  subject 
either  of  them  to  any  individual  liability.  The  giving  of  the 
order  for  the  debt  of  the  corporation  was  a  method  suggested 
by  motives  of  convenience  for  transacting  its  business,  and  keep- 
ing its  accounts.  To  require  of  the  holder  of  such  a  draft  the 
kind  of  diligence  which  the  law  exacts  of  the  holder  of  commer- 
cial paper  would  be  a  perversion  of  its  object.  It  is  argued  by 
the  defendant's  counsel  that  the  plaintiffs  having  taken  a  draft 
on  the  defendant's  treasurer  for  his  debt,  they  must  be  understood 
to  have  assented  to  their  forms  of  doing  business,  and  should 
be  holden  to  make  a  presentment  of  the  draft  before  suing  the 
company.  It  would  certainly  be  wrong  to  allow  the  creditor  in 
such  a  case  to  subject  the  company  to  costs  when  the  funds  are 
ready,  and  when  the  money  would  be  paid  upon  the  presenta- 
tion of  Ae  paper.  But  the  answer  to  the  argument  is  that  the 
creditor  will  be  defeated  in  his  action,  as  to  damages  and  costs, 
if  the  company  are  able  to  show  that  its  treasurer  was  f  umishe^'l 
with  funds,  and  would  have  paid  the  demand  if  he  had  bean 
called  on.  It  becomes,  then,  a  question  as  to  the  onus  probandi. 
In  WolcoU  V.  Van  Santvoord,  17  Johns.  248,  it  was  settled,  upon 
much  consideration,  that  in  an  action  against  the  acceptor  of  a 
bill,  or  the  maker  of  a  note,  payable  at  a  particular  place,  it  is  not 
necessary  for  the  plaintiff  to  aver  or  prove  a  demand  of  payment 
at  the  time  and  place  appointed.  This  has  been  eonsidered  the 
unquestioned  law  ever  since  the  judgment  in  that  case,  a  period 
of  nearly  forty  years.  After  such  an  acquiescence  in  a  principle 
of  such  constuit  application,  and  which  relates  to  the  most 
practical  of  subjects,  the  effect  of  commercial  paper,  we  cannot 
listen  to  the  suggestion  of  the  defendant's  counsel,  that  the 
prior  cases  in  England  are  the  other  way.    If  upon  examination 
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we  found  them  to  be  80»  we  should  not  depart  from  the  rule  m 
we  find  it  settled  and  universallj  acted  on  in  this  state.  The 
drafts  which  the  plaintiffs  received  for  their  debt  against  this 
corporation  are  in  the  nature  of  promissoiy  notes  payable  at  the 
office  of  the  treasurer  of  the  company.  Though  in  the  form  oi 
bills,  they  contain  an  acknowledgment  in  writing  of  their  in- 
debtedness to  the  plaintiffs  in  the  amounts  mentioned  in  them, 
and  an  undertaking,  in  effect,  to  pay  these  amounts  at  the  treas* 
urer's  office. 

In  MiUer  v.  Thomson,  3  Man.  &  G.  576,  the  court  of  oommon 
pleas  in  England  determined  that  an  instrument  in  the  form  of 
a  bill  of  exchange,  drawn  upon  a  joint-stock  bank  by  the  man- 
ager  of  one  of  its  branches,  by  order  of  the  directors,  might  be 
declared  upon  as  a  promissory  note.  The  chief  justice  said 
there  was  the  absence  of  the  circumstance  of  there  being  two 
distinct  parties,  as  drawer  and  drawee,  which,  he  said,  was  es- 
sential to  the  constitution  of  a  bill  of  exchange.  That  being 
BO,  he  added,  the  only  alternative  is  that  this  instrument  is  a 
promissory  note,  and  is  properly  declared  upon  as  such.  We 
adopt  the  principle  of  this  case,  which  is  strictly  applicable  to  the 
one  before  us.  The  issue,  therefore,  which  was  joined  upon  the 
question  whether  these  orders  had  been  presented  for  payment 
was  an  immaterial  one,  and  the  supreme  court  was  right  in  its 
judgment. 

Shaiixlakd,  J.,  delivered  an  opinion  to  the  same  effoot,  and 
all  the  judges  concurred  except  Cohstogk  and  Bbowh,  who,  not 
having  heard  the  argument,  took  no  part  in  the  dedsion. 

Judgment  affirmed. 

Demand  oir  Korx  or  Bill  Patablv  at  PABnooLAB  Flaob  is  mxntm^ 
sary  to  charge  the  maker  or  acceptor:  TtHM  v.  Dmemer^  d6  Am.  Deo.  213^ 
note  214;  Ripha  v.  Popt^  62  Id.  579,  note  583|  where  other  oaaee  are  ool- 
lected.  A  draft  drawn  by  an  agent  of  a  corporation  upon  the  oorporatkm,  ai 
a  convenient  method  to  obtain  payment  of  an  eziBting  debt  of  the  oorpora* 
tion,  need  not  be  presented  for  payment  and  demaod  made:  M(Meig  ▼.  Claris 
28  Barb.  391;  Indiana  A 10.  Ceni.  R.  R.  Co.  v.  Dama^  20  Ind.  8»  both  oitiag 
the  principal  case. 

An  order  drawn  by  one  agent  of  a  municipal  ooiporation  upon  another 
agent  of  the  same  corporation,  both  acting  in  their  official  capacity,  ia,  in 
legal  effect,  a  non-negotiable  promissory  note:  Rwd  ▼.  OUp  qf  B^jfaio,  07 
Barb.  527,  citing  the  principal  case;  and  no  demand  on  raoh  an  instnuMntis 
necessary:  Id.  528,  again  citing  the  principal  case.  Bat  In  BmU  ▼.  Smu^  2t 
N.  T.  572,  it  ia  said,  citing  the  principal  case,  that  snoh  an  iBstrament  Is  k 
the  nature  of  a  negotiable  promissory  note,  and  can  be  tfuatoil  as  such. 
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Thb  principal  0A8B  IB  CITED  in  snpport  of  theM  propositioiiB  in  the  fol- 
lowing oases:  A  promiae  to  pay  a  certain  anm  of  money  in  definite  inctall- 
ments  at  speoified  times,  with  no  contingency,  altematiye,  or  nnoertainty,  is 
A  promissory  note:  Wrighi  v.  Irwin,  33  Mich.  34;  an  instmment  drawn  by 
the  president  of  a  railroad  npon  its  treasurer,  requesting  the  latter  to  pay 
A  B,  or  order,  a  specified  sum  of  money  for  a  debt  dne  for  work  performed  foi 
the  oompaoy,  has  the  l^gal  effect  of  a  negotiable  promissory  note  of  the  com- 
pany: Spooner  ▼.  Rowland,  4  Allen,  487.  Where  the  drawer  and  drawee  of 
an  instrument  in  the  form  of  a  bill  of  exchange  are  the  same  person,  it  may 
be  declared  on  as  a  promissory  note:  Almy  v.  Winshw,  126  Mass.  344.  And 
in  the  case  of  OatTnan  v.  Taylor,  29  N.  Y.  665,  it  was  held  that  the  notes  in 
the  case  were  promissory  notes,  within  the  rule  laid  down  in  the  principal  case. 


Cheney  v.  Abnold. 

[19  Kxw  TOBX.  M6.] 

Fromibbi  to  Mabkt  in  Futukb,  although  followed  by  cohabitation,  do  not 
constitnte  marriage  in  such  sense  as  to  render  issue  legitimate. 

Appeal  from  a  judgment  of  the  supreme  court  in  favor  of 
plaintiff  in  an  action  for  real  property.  The  facts  appear  in  the 
opinion.    The  case  below  is  reported  in  18  Barb.  436. 

Henry  Bennett,  for  the  appellant. 
Henry  B.  Jfygaii,  for  the  respondent. 

By  Court,  Denio,  C.  J.  The  plaintiff,  Phila  Cheney,  claims 
to  be  the  daughter  of  Charles  Harris,  who  is  admitted  to  have 
been  seised  of  the  premises  claimed  in  this  action,  and  she  seeks 
to  recover  as  his  heir.  The  defendant  claims  under  a  conyey- 
ance  from  her  mother,  Betsey  Pike,  formerly  Betsey  Harris; 
and  he  insists  that  the  plaintiff  is  not  the  legitimate  daughter 
of  Charles  Harris,  and  cannot  therefore  inherit  from  him,  though 
it  is  not  denied  that  she  is  his,  natural  daughter. 

Upon  the  question  of  the  plaintiff's  legitimacy,  there  was  no 
room  for  controversy  about  the  facts.  It  was  proved  by  the 
plaintiff's  own  witness,  Betsey  Pike,  that  when  her  daughter, 
the  plaintiff,  was  bom,  she  had  not  been  married  to  Charles 
Harris,  the  plaintiff's  father.  She  swore,  however,  that  there 
was  a  mutual  engagement  between  them  to  be  married  to  each 
other  at  some  future  time,  and  that  after  such  engagement  the 
plaintiff  was  begotten,  and  that  their  marriage  was  actually  cele- 
brated a  few  months  after  the  plaintiff's  birth.  There  was  no  co- 
habitation between  them  as  husband  and  wife;  they  did  not  hold 
themselves  out,  and  they  were  not  recognized  by  their  relatives 
Dr  acquaintances,  as  married  persons  until  the  formal  marriage. 
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The  plaintiff  was,  howeyer,  brought  up  by  them,  and  alwaji 
recognized  as  their  daughter.  The  plaintiff's  counsel  main- 
tains that  mutual  promises  to  marry,  followed  by  carnal  inter- 
course, is  a  legal  marriage,  and  that  the  judge  consequently 
committed  an  error  in  submitting  the  question  to  the  juiy, 
whether  the  engagement  was  that  they  would  presently  take 
each  other  as  husband  and  wife,  or  whether  it  was  executory  in 
its  character;  as  he  maintains  that  in  either  case  they  became 
husband  and  wife  from  the  time  the  intercourse  commenced.  I 
agree  that  there  was  nothing  to  be  left  to  the  jury,  for  there  was 
no  disputed  question  of  fact.  There  was  no  agreement  between 
the  parties  to  become  husband  and  wife  in  prcesenti,  but  there 
was  an  agreement  to  be  married  in/uturo,  and  that  was  followed 
by  carnal  intercourse;  and  if  that  constitutes  a  marriage  by  our 
law,  they  were  married,  and  the  plaintiff  is  legitimate,  other- 
wise she  is  not. 

There  is  a  dictum  by  Judge  Cowen,  in  Starr  v.  Peck,  1  Hill 
(N.  Y.),  274,  which  fully  sustains  the  plaintiff's  position,  but  it 
was  unnecessary  to  the  decision.  It  was  a  case  i^.  which  the 
jury  were  left  to  presume  a  marriage  in  fact,  by  which  I  under- 
stand a  present  contract,  from  the  conduct  of  the  parties;  and 
the  verdict  afiirmed  the  existence  of  a  marriage.  There  was  no 
evidence  of  a  contract  present  or  future,  and  it  was  as  easy  for 
the  jury  to  find  the  one  as  the  other.  What  was  said  by  the 
learned  judge  as  to  a  contract  per  verba  de  futuro  was  obiter. 
Chancellor  Kent  also  countenances  the  position  of  the  plain- 
tiff's counsel.  He  says:  "  If  the  contract  be  made  j)er  verba  de 
proesentiy  and  remains  without  cohabitation,  or  if  made  per  verba 
de  futuro,  and  be  followed  by  consummation,  it  amounts  to  a 
valid  marriage,  in  the  absence  of  all  civil  regulations  to  the  con- 
trary:" 2  Kent's  Com.,  2d  ed.,  86.  Blackstone,  too,  says  that 
in  cases  of  cohabitation,  contracts  per  verba  de  futuro  were,  be- 
fore the  marriage  act,  deemed  valid  marriages  for  many  pur- 
poses, and  the  parties  might  be  compelled,  in  the  spiritual  courts, 
to  celebrate  them  in  facie  ecclesioB,  Notwithstanding  these  re> 
spectable  opinions,  I  have  not  been  able  to  assent  to  the  proposi- 
tion. With  us,  marriage  is  simply  a  civil  contract,  differing,  it  is 
true,  from  contracts  upon  other  subjects  in  the  circumstance  that 
it  is  not  in  the  power  of  the  parties  to  release  or  dissolve  it,  but 
partaking  in  many  other  particulars  of  the  natiue  of  common-law 
contracts.  It  requires  the  existence  of  two  parties  of  different 
sexes,  competent  to  contract,  and  an  actual  contract  between  them, 
like  other  contracts,  it  may  be  in  terms  and  intent,  executoiy 
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or  executed.  If  executed,  that  is,  if  the  parties  agree  eo  instanh 
to  take  each  other  for  husband  and  wife,  it  is  ipsum  malrimo- 
nium.  If  executory  in  its  terms,  it  would  not,  by  any.  analogy 
to  common-law  contracts,  create  the  relation  of  husband  and 
wife.  It  would  bind  the  parties  to  enter  into  these  relations  in 
future,  and  viewed  as  an  agreement  to  marry,  it  confessedly 
does  furnish  the  basis  of  an  action  for  damages.  If  it  were  like 
some  other  common-law  contracts,  an  action  in  the  nature  of  a 
bill  in  equily  might  be  sustained  to  enforce  a  specific  perform- 
ance. But  the  temporal  courts  in  England  never  possessed  a 
jurisdiction  to  enforce  matrimonial  contracts  specifically,  and 
we  liave  no  tribunals  corresponding  with  the  English  ecclesias- 
tical courts,  which  did  formerly  exercise  such  a  jurisdiction: 
Buffia  T.  BwriiSj  Hopk.  657  [14  Am.  Dec.  663].  Our  courts  have 
all  the  jurisdiction  of  the  English  common-law  and  equity 
courts  which  has  not  been  denied  them  by  the  legislature,  and 
such  other  jurisdiction  as  has  been  conferred  upon  them  by 
statute.  But  as  these  English  common-law  courts  never  had 
any  authority  to  decree  a  marriage  upon  the  ground  of  an  exec- 
utoiy  contract  to  marry,  and  we  have  no  statute  creating  such  a 
jurisdiction,  it  follows  that  if  parties  agree  to  many,  and  one  of 
them  refuses  to  perform  the  agreement,  no  power  exists  in  our 
courts  to  compel  a  performance.  So  far,  then,  as  the  analogies 
between  agreements  to  many  and  other  executory  contracts 
carry  us,  the  only  effect  of  the  former  is  to  lay  the  foundation 
for  an  action  for  damages  in  case  of  a  breach.  Oamal  inter- 
course without  marriage  does  not  create  any  legal  relation  be- 
tween the  parties,  or  confer  any  rights  upon  the  issue  of  such 
connection. 

If  by  the  law  of  England  as  it  existed  at  the  revolution ,  and  as 
it  was  then  administered  in  the  temporal  courts,  an  agreement 
to  marry,  followed  by  intercourse,  constituted  marriage,  then,  as 
we  have  adopted  that  system,  and  no  change  in  that  particular 
has  been  made  by  statute,  we  must  hold  that  the  plaintiff's  parents 
were  married  before  she  was  bom,  and  that  she  is  legitimate.  It 
is  clear  that  such  a  doctrine  existed  in  the  canon  law;  and  that 
system,  with  some  modifications,  was,  in  a  general  sense,  the 
basis  of  the  matrimonial  law  of  the  nations  of  Europe,  England 
included:  Dalrymple  v.  DcUrymple,  2  Hagg.  Cons.  64.  It  was 
the  law  of  the  church,  and  was  administered  in  the  spiritual 
courts.  Marriage  contracts,  whether  by  words  in  the  present 
tense  or  per  verba  de  fuiuro,  which  were  followed  by  consum- 
mation, were  not  considered  perfect  marriages,  but  the  spiritual 
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ooorts  had  a  juxisdiction  to  compel  their  due  oelebz&tion  tn 
facie  ecclenoB.  In  the  mean  time,  a  certain  effect  was  giTen  to 
them  before  celebration.  The  parties  were  for  some,  and  per- 
haps most,  purposes  considered  as  husband  and  wife.  The 
present  question  is  how  far  the  law  of  England  regarded  such 
irregular  marriages  as  sufficient  to  predicate  legitimacy  of  the  off- 
spring. Sir  William  Scott,  afterwards  Lord  Stowell,  in  his  mas- 
terly judgment  in  DeUrymple  v.  Dalrymple,  sapra^  after  stating  the 
doctrines  of  the  canon  law,  to  the  effect  aboTe  mentioned,  adds 
that  **  the  common  law  certainly  had  scruples  in  applying  the 
civil  rights  of  dower  and  community  of  goods  and  legitimacy  in 
the  cases  of  these  looser  species  of  marriage."  The  English  mar- 
riage act  of  26  Geo.  IE.,  c.  83,  sec.  13,  passed  in  1763,  as  is  well 
known,  required  marriages  to  be  celebrated  in  a  parish  church 
by  banns  or  by  license,  and  declared  all  other  mairiages,  with 
certain  exceptions,  to  be  void.  It  neyer  applied  to  the  colonies, 
and  had  no  force  here.  It  abolished  in  express  terms  the  juris- 
diction of  the  spiritual  courts  to  compel  the  celebration  of  a 
marriage  by  reason  of  any  contract  of  matrimony  whatever.  It 
is  extremely  difficult  to  ascertain  what  the  English  matrimonial 
law  was  prior  to  this  statute,  and  what  it  now  is  in  cases  to 
which  the  statute  does  not  extend.  Upon  the  question  whether 
contracts  by  present  words  or  by  agreement  looking  to  the 
future  for  its  performance,  with  carnal  intercourse,  but  without 
a  formal  celebration,  amoimted  to  a  logal  marriage,  the  cases 
are  numerous  and  conflicting.  Some  of  them,  containing  dida 
which  would  seem  to  support  the  proposition  contended  for  by 
the  plaintiff's  counsel,  are  referred  to  by  Judge  Cowen.  The 
question  has  been  examined  with  industiy  and  care  by  Mr. 
Jacob  in  his  addenda  to  Boper's  treatise  on  Husband  and  Wife: 
Roper's  H.  &  W.  446.  He  has  collated  with  great  discrimina- 
tion all  the  judgments  and  dicta^  together  with  the  condusionfl 
of  the  text-writers  and  the  various  statutes  on  the  subject  passed 
prior  to  the  act  of  George  11.,  and  he  comes  to  the  confident 
conclusion  that  such  contracts  as  we  are  considering  ''did  not 
confer  on  the  woman  the  right  to  dower,  on  the  man  the  right 
to  the  woman's  property,  or  on  the  issue  the  right  of  legitimacy, 
and  that  it  did  not  render  a  subsequent  marriage  witli  a  thiid 
person  ipso  facto  void  at  law,  though  it  formed  a  ground  for  sen- 
tence (in  the  spiritual  courts)  annulling  it.  *'  The  authorities," 
he  adds,  "  seem  to  show  that  according  to  the  ecclesiastical  law 
the  contract  did  not  give  any  right  except  to  call  for  a  perform* 
ance  of  it  by  actual  solemnization,  not  justifying  eohabitatkm 
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or  conferring  oonjugal  rights;  and  that  at  the  common  law  it 
had  no  e£E6ot,  though  in  oases  where  the  parties  eohabitedy  and 
were  repnted  to  be  man  and  wife,  this  might  afford  sufficient 
evidence  for  the  purpose  of  some  actions  in  which  strict  proof 
was  not  required/'  Among  the  authorities  referred  to  to  sustain 
this  opinion  is  the  speech  of  Lord  Mansfield,  then  solicitor- 
general,  on  introducing  the  marriage  act  into  parliament.  He 
is  reported  to  have  said:  '*  I  belicTe  it  will  be  allowed,  if  a  man 
and  woman  seriously  and  sincerely  enter  into  a  marriage  con- 
tract without  the  interposition  of  a  clergyman,  or  any  religious 
ceremony  whateyer,  it  will  be  a  good  marriage,  both  by  the  law 
of  God  and  the  law  of  nature;  yet  the  law  of  this  society,  and 
I  believe  of  every  other  Christian  society,  has  declared  it  not  to 
be  a  good  marriage."  Without  further  comment  on  the  authori- 
ties upon  which  this  writer  relies,  which  have,  however,  been 
attentively  examined,  I  am  prepared  to  adopt  his  conclusion  as 
to  the  state  of  the  law  of  England  prior  to  the  marriage  act. 

It  follows  that  the  doctrine  of  the  canon  law,  that  a  con- 
tract of  marriage  per  verba  de  /uturo,  followed  by  carnal  inter- 
course, was  a  valid  marriage,  did  not  become  the  law  of  this 
state  by  force  of  our  adoption  of  the  common  law  of  England, 
for  it  was  not  a  part  of  that  common  law.  Should  it  be  said 
that  this  course  of  reasoning  would  repudiate  marriagesper  verba 
de  prcBserUi  without  soleomization,  I  answer  that  the  validity  of 
such  marriages  is  firmly  established  by  judicial  decisions  in  this 
state,  which  we  are  not  at  this  day  at  liberty  to  question:  Fenlon 
V.  Beedf  4  Johns.  62  [4  Am.  Dec.  244];  Jackson  v.  Claw,  18  Id. 
846;  Jackson  v.  Winne,  7  Wend.  47;  Bose  v.  Clark,  8  Paige, 
674;  In  (he  MaUer  of  Taylor,  9  Id.  611;  Clayton  v.  WardeU,  4 
N.  Y.  230;  bat  there  is  no  judicial  authority  with  us  in  favor  of 
inferring  a  marriage  from  an  executory  agreement  followed  by 
intercourse,  except  the  dictum  in  Slarr  v.  Peck,  1  Hill  (N.  Y),  274, 
to  which  I  have  referred.  But  I  think  the  validity  of  marriages 
by  words  of  present  contract  can  be  shown  independently  of 
those  cases.  Marriage,  so  far  as  personal  rights  and  the  rights 
of  property  were  concerned,  has  always  been  a  civil  contract, 
requiring  only  the  present  assent  of  parties  competent  to  con- 
tract, and  such  ceremonial  observances  as  the  positive  municipal 
law  had  prescribed.  At  the  reformation,  the  ritual  of  the  re- 
formed church  of  England,  established  by  act  of  parliament, 
prescribed  the  form  of  the  marriage  ceremony,  which  was  to 
be  celebrated,  through  the  ministry  of  the  priest,  in  facie 
eodesicB.    There  was  at  the  same  time  an  ecclesiastical  judicature. 
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with  juriBdiotion  over  queetions  of  marriage  and  divorce.    In 
adoptingthe  common  law  purely,  the  prescriptions  of  the  piajer- 
book  and  the  laws  concerning  the  ecclesiastical  judicatoxe  dis- 
appeared  from  the  system.     We  inherited  simply  the  principle 
which  declared  marriage  to  be  a  civil  contract.    The  common 
law  itself  supplied  us  with  all  necessary  rules  for  determining 
the  requisites  for  entering  into  the  contract,  and  moreover  pre- 
scribed the  legal  relations  established  by  and  the  legal  conse- 
quences which  followed  a  valid  marriage.     The  principle  that  a 
promise,  followed  by  intercourse,  was  in  some  sense  a  marriage, 
was  a  branch  of  the  ecclesiastical  system  resulting  from  the  ac- 
knowledged jurisdiction  of  the  ecclesiastical  courts  to  oompd 
the  performance  of  such  marriages  by  spiritual  censures.     Hav- 
ing dispensed  with  that  jurisdiction,  we  cannot  consistentlj 
acknowledge  any  marriage  to  be  valid  which  requires  the  intei^ 
vention  of  a  spiritual  court  to  make  it  perfect.    We  must  insist 
upon  those  circumstances  which  the  law  requires  in  an  executed 
contract  upon  any  other  subject.    Mutual  promises  to  many  in 
future  are  executory,  and  whatever  indiscretions  the  parties  may 
commit  after  making  such  promises,  they  do  not  become  hus- 
band and  wife  until  they  have  actually  given  themselves  to -each 
other  in  that  relation.     That  this  has  been  the  sense  of  the  legal 
profession  and  of  the  courts  is  evident  from  the  rules  relating 
to  several  actions  in  common  use.    If  a  man  seduce  a  woman 
under  a  promise  of  marriage,  we  allow  an  action  for  the  seduc- 
tion at  the  suit  of  the  father,  and  an  action  for  a  breach  of  ttie 
promise  at  the  suit  of  the  daughter:  Foster  v.  Sooffidd^  1  Johns. 
297;  aUleiy.  Mead,  7  Wend.  193  [22  Am.  Dec.  678];  Brawndt 
V.  McEiven,  5  Denio,  867.    According  to  the  plaintiff's  argu- 
ment, both  actions  would  be  absurdities;  for  the  marriage  being 
complete  by  the  act  complained  of,  there  would  be  no  seduction 
and  no  breach  of  promise.    So  in  the  action  for  a  breach  of 
promise  of  marriage,  if  it  appear  that  the  plaintiff,  on  the  faith 
of  the  defendant's  promise,  has  been  seduced  by  him,  and  has 
become  enceinte,  it  is  considered  as  a  circumstance  of  great  aggra- 
vation, and  the  damages  are  proportionably  increased;  whereas 
if  the  plaintiff's  position  is  sound,  the  defendant  by  the  very 
act  has  made  all  the  reparation  in  his  power,  and  has  become  the 
husband  of  the  plaintiff.    The  legislature,  moreover,  has  not 
understood  the  law  as  the  plaintiff  does.    By  an  act  passed  in 
1848,  Sess.  Laws,  c.  Ill,  the  seducing  and  having  illicit  con- 
versation with  an  unmarried  female  under  promise  of  marriage 
is  made  a  misdemeanor  punishable  by  imprisonment;  but  the 
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offense  may  be  absolved  by  a  subsequent  xnaziiage.  The  legis- 
lature intended  by  this  enactment  to  protect  female  purity,  and 
not  to  deprive  a  wife  of  her  lawful  husband. 

The  foregoing  considerations  have  satisfied  me  that  the  plain- 
tiff's doctrine  is  not  the  law  of  this  state.  No  evidence  was 
produced  respecting  the  matrimonial  law  of  Bhode  Island.  In 
the  absence  of  such  evidence,  we  are  to  intend  that  it  is  the 
same  as  our  law. 

It  follows  from  what  has  been  said  that  the  plaintiff  is  not 
the  legitimate  child  of  Charles  Harris.  She  cannot  consequently 
recover  as  his  heir.  When  she  had  shown  the  facts  respecting 
her  legitimacy,  the  judge  should  have  decided  the  case  upon  the 
question  of  law,  and  have  directed  a  verdict  for  the  defendant. 
She  cannot  complain  of  directions  which  gave  her  a  chance  for 
a  verdict  to  which  she  was  not  entitled. 

The  judgment  should  be  afi&rmed. 

BowBK,  J.,  also  delivered  an  opinion  for  aiBrmanoe,  and  all 
the  judges  who  had  heard  the  argument  concurred. 

Judgment  afBrmed.  ^^^ 

CoMTBAOT  or  Mabbxaob  pkr  Vbrba  bx  Futubo,  Followxd  bt  Ck>BAai« 
TATiov. — ^Notwithstanding  the  decision  in  the  principal  oaae,  and  a  few  anb- 
aeqnent  caaea  which  recognize  or  follow  ita  authority,  it  aeema  tc  be  well 
aettled  by  the  great  weight  of  American  authority  that  a  contraot  to  marry 
fwr  verba  de/uhiro,  followed  by  oohabitation,  la  a  valid  marriage  by  the  com* 
mon  law  aa  nnderstood  and  adminiatered  in  thia  country:  2  Kent'a  Com.  87) 
2  GreenL  £▼.,  aec  400;  Beeve'a  Dom.  BeL  195;  1  Bouv.  Inat.,  aec  258;  1  Biah. 
Mar.  ft  Div.,  aec  253;  Atathewaon  ▼.  Phoenix  Iran  Ibundry^  20  Fed.  Bep.  281; 
JEHate  qf  MeCausland^  C2  CaL  568;  Askew  v.  Jhnprte^  80  Ga.  173;  PoH  v. 
PoH^  70  HI.  484;  HMUthwaiU  ▼.  Hepworth,  08  Id.  126;  Dumartdy  ▼.  FUk> 
i^,  3  A.  K.  Marsh.  968;  PaUon  y.  CUiea  qf  Philadelphia  and  New  Orleane,  1 
La.  Ann.  08;  Dyer  ▼.  Brwmoeh,  66  Mo.  391;  S.  C,  27  Am.Bep.  350;  Naihan*e 
Ckm,  2  Browat  149;  Richard  v.  Brehm,  73  Pa.  St.  140;  S.  C,  13  Am.  Bep. 
733;  Peck  y.  Peck^  12  B.  I.  485;  S.  C,  34  Am.  Bep.  702.  Thia  doctrine  ia 
thua  defined  by  Mr.  Biahop:  '*  Where  partlea  are  under  an  agreement  of  future 
marriage,  if  then  they  have  copula^  which  ia  hfcwful  in  the  married  state  alone, 
they  are  presumed,  in  the  absence  of  any  ahowing  to  the  contrary,  to  have 
arrived  at  the  period  of  actual  marriage,  or  to  have  transmuted  their  future 
to  present  promise;  because  the  law  leans  to  the  good  rather  than  the  evil 
oonstruction  of  equivocal  acts:"  1  Bish.  Mar.  &  Div.,  sec.  253.  And  Schol- 
field,  J.,  delivering  the  opinion  of  the  court  in  Port  v.  Pori^  70  111.  486,  said: 
**  If  the  contract  be  made  per  verba  de  praaeniif  it  ia  sufficient  evidence  of  a 
marriage;  or  if  it  be  made  per  verba  defuturo  cum  copula,  the  copula  is  pre- 
sumed to  have  been  allowed  on  the  faith  of  the  marriage  promise,  and  that  so 
the  parties,  at  the  time  of  the  copula,  accepted  of  each  other  as  man  and  wife. " 
Thia  presumption,  however,  is  only  a  rule  of  evidence,  and  it  ib  competent  to 
ahow  that  the  fact  was  otherwise.  Mr.  Bishop  says:  "  The  marriage  by  con- 
sent per  verba  de/uluro  atm  copula  doea  not  differ  from  any  other  informal 
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fliarriage.  It  is,  in  effect  and  in  its  essenee,  a  marriage  by  consent  de  prm- 
^enti;  and  the  common  method  of  designating  it  is  only  for  oonvenienoe,  and 
as  indicating  the  sort  of  evidence  by  which  it  is  established. "  If  the  parties 
to  a  contract  of  marriage  per  verba  de/uturo  consummate  the  marriage,  the 
law  presumes  that,  at  the  time  of  consummation,  they  agreed  to  convert  the 
future  into  a  present  promise  to  marry,  and  the  marriage  will  be  held  valid; 
but  if  this  presumption  of  law  be  overcome  by  evidence  that  the  parties  did 
not  intend  at  the  time  of  the  cohabitation  to  take  each  other  as  husband  and 
wife,  the  mere  cohabitation  will  not  constitute  marriage.  Scott,  J.,  deliver- 
ing the  opinion  of  the  court  in  HMlethwaite  v.  Hepworlh,  08  BL  134,  said: 
"A  contract  of  marriage  in  the  future,  even  where  the  parties  may  afterwards 
cohabit,  is  not  understood  to  constitute  marriage,  unless  where,  at  the  time 
of  the  cohabitatioD,  the  parties  accept  each  other  as  husband  and  wife,  and 
so  conduct  themselves  that  that  relation  is  understood  and  acquiesced  in  by 
relatives  and  other  acquaintances."  And  in  Peck  v.  PecX*,  12  B.  1. 485;  S.C., 
34  Am.  Rep.  702,  in  which  it  was  decided  that  a  betrothal  followed  by  cohabi- 
tation, but  without  a  present  agreement  to  become  husband  and  wife,  does 
not  constitute  a  valid  marriage.  Durfee,  C.  J.,  delivering  the  opinion  of  the 
court,  said:  "  We  are  of  opinion  that  a  mere  executory  agreement  to  many 
does  not  become  consummated  by  copulation  unless  the  parties  so  intend.  It 
is  indispensable  to  marriage,  whether  under  the  statute  or  at  common  law, 
that  the  parties  consent  to  be  husband  and  wife  presently ;  and  though  cohabi- 
tation following  an  engagement  is  evidence  of  such  consent,  it  is  not  conclu- 
sive, but  only  prima/acie  evidence  of  it,  and  as  such  open  to  rebuttal  by 
counter-proof.  ....  In  the  case  at  bar,  we  think  the  evidence  shows  that 
the  parties  after  their  engagement  were  all  along  looking  forward  to  a  formal 
ceremony  to  make  them  husband  and  wife,  and  never  agreed  or  consented  to 
become  such  without  it.  *'  As  was  said  by  Lord  Campbell  in  the  case  of  Quem 
▼.  MiUi8f  10  CI.  &  Fin.  782,  **  if  the  woman  in  surrendering  her  person  is  cod- 
scions  that  she  is  committing  an  act  of  fornication,  instrftfid  of  consummating 
her  marriage,  the  copula  cannot  be  connected  with  any  previous  promise  that 
has  been  made,  and  marriage  is  not  thereby  constituted:"  2  Bish.  Mar.  &  Div., 
sec.  259;  Port  v.  Port,  70  111.  484;  SurUes  v.  Wotherspoon,  11  Scotch  Sess. 
Cas.,  3d  ser.,  384.  And  of  course,  if  the  parties  at  the  time  of  the  copula- 
tion agree  that  the  promise  of  future  marriage  shall  not  be  thereby  changed 
into  matrimony,  the  copula  will  not  constitute  a  valid  marriage:  1  Bish.  Mar. 
&  Biv.,  sec.  259. 

The  Contrabt  Doctbinb,  that  an  agreement  to  marry  at  some  future  time, 
although  followed  by  cohabitation,  does  not  constitute  a  marriage,  rests,  so 
far  as  the  courts  of  this  country  are  concerned,  upon  the  authority  of  the 
principal  case  and  the  case  of  Duncan  v.  Duncan,  lO  Ohio  St.  181.  The 
principal  case  is  cited  in  support  of  this  doctrine  in  Bisadl  v.  BiattU,  55  Barb. 
825;  S. C,  7  Abb.  Pr.,  N.  S.,  16;  and  in  Van  Tuyl  v.  Van  Tuyl,  57  Barb. 
235;  8.  C,  8  Abb.  Pr.,  N.  S.,  1;  although  the  application  of  the  doctrine  was 
not  necessary  to  the  determination  of  tbe  questions  involved  in  those  cases. 
There  is  also  a  dictum  of  Deady,  J.,  in  HclmcB  v.  Holme»,  1  Saw.  99,  8.  C, 
I  Abb.  525,  ootmtenancing  the  same  doctrine.  The  principal  case  is  chsr- 
actcrized  as  a  "well-considered  case"  in  the  case  of  Dtencan  v.  Duncan, 
mtpra,  and  Brinkerhoff,  C.  J.,  who  delivered  the  opinion  of  the  court  in  that 
case,  discussing  the  general  question,  said:  *'The  idea  that  a  contract  for  a 
future  marriage,  followed  by  cohabitation  as  husband  and  wife,  is  itself  a 
valid  marriage  at  common  law,  seems  to  have  obtained  currency  on  the  credit 
of  remarks  made  by  several  elementary  writers  of  distinguished  leacMng  and 
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ability,  and  by  certain  Jadges  of  high  character,  speaking  by  way  of  cbUer 
dicta,  in  cases  in  which  this  qnestion  was  really  in  no  way  involved.  Bnt  the 
better  opinion  now  seems  to  be,  that  these  remarks  are  unsupported  by  any 
ease  actually  adjudicated  and  entitled  to  be  considered  as  anthorttatiTe;  and 
that  such  a  contract  never  was  a  good  marriage  at  common  law,  either  in  this 
ooantry  or  in  England;  and  the  mistaken  doctrine  seems  to  have  originated 
either  in  the  inadvertent  confounding  of  what  might,  in  the  absence  of  rebut- 
ting evidence,  be  good  presumptive  evidence  of  a  marriage,  with  marriage 
itself,  or  from  the  fact  that  such  a  contract  per  verba  de  /uiurOf  followed  by 
cohabitation,  was  one  of  which  the  canon  law,  as  administered  by  ecclesias- 
tical courts  in  England,  until  restrained  by  statute,  would  enforce  the  specific 
performance."  Mr.  Bishop,  after  reviewing  the  principal  case,  and  that  of 
Jhtncan  v.  Duncan^  tupra,  says:  **  Whatever  may  be  the  future  rulings  in  the 
former  two  states,  no  practitioner  elsewhere  need  fear  the  overthrow  of  the  old 
doctrine  by  his  own  court,  if  he  explains  it  properly  to  the  judges.  On  princi- 
ple, as  those  dedsions  proceeded  from  an  entire  misapprehension,  they  should 
be  held  as  of  no  binding  force  at  home: "  1  Bish.  Mar.  &  Div.,  sec.  258  a.  In 
the  case  of  JewdPe  Leaaet  v.  JewdU  17  Pet.  213,  the  circuit  court  instmoted 
the  jury  that  if  they  believed  that,  before  any  sexual  connection  between  the 
parties,  they,  in  the  presence  of  her  family  and  friends,  agreed  to  marry,  and 
did  afterwards  live  together  as  man  and  wife,  the  tie  was  indissoluble,  even 
by  mutual  consent;  and  that  if  the  contract  be  made  per  verba  deprasenti^ 
and  remains  without  cohabitation,  or  if  made  per  verba  de/iUuro,  and  be  fol- 
lowed by  consummation,  it  amounts  to  a  valid  mairiage,  and  which  the 
parties  (being  competent  as  to  age  and  consent)  cannot  dissolve;  and  that  it 
is  equally  binding  as  if  made  in/aeie  ecdedcB, 

On  the  question  of  the  correctness  of  these  instructions,  the  supreme  court 
was  equally  divided.  But  in  the  subsequent  case  of  HalleU  v.  CoiUne,  10 
How.  181,  Mr.  Justice  Grier,  delivering  the  opinion  of  the  court,  said:  *'  That 
marriage  might  be  validly  contracted  by  mutual  promises  alone,  or  what  were 
called  epotualia  de  pnB9enti,  without  the  presence  or  benediction  of  a  priest, 
was  an  established  principle  of  civil  and  canon  law  antecedent  to  the  council 
of  Trent.  ....  Whether  such  a  marriage  was  sufficient  by  the  common  law 
in  England,  previous  to  the  marriage  act,  has  been  disputed  of  late  years  in 
that  country,  though  never  doubted  here.'*  And  in  the  case  of  Jleieterv, 
Moore,  06  U.  S.  76,  it  was  decided  that  an  informal  marriage  by  contract  per 
verba  de  prcBeenti  was  a  valid  marriage  at  common  law  in  this  country.  Mr. 
Justice  Strong,  in  that  case,  speaking  of  such  a  marriage,  said:  '*  That  such  a 
contract  constitutes  a  marriage  at  common  law  there  can  be  no  doubt,  in  view 
of  the  adjudications  made  in  this  country,  from  the  earliest  settlement  to  the 
present  day.*' 

Tbb  DiSTiKonov  bxtwxbit  Contracts  of  Mabbiaob  per  verba  de  prmamUi 
and  those  per  verba  de  /uiuro  cum  copula,  which  the  learned  judge  who  de- 
livered the  opinion  in  the  principal  case  attempts  to  draw,  does  not  seem  to 
be  justified  by  the  authorities:  1  Bish.  Mar.  &  Div.,  sec  255;  HalleU  v.  Coi- 
Une,  10  How.  182;  DalrympU  v.  Dalrymple,  2  Hagg.  Cons.  66.  In  the  last- 
named  case  Sir  William  Scott  (afterwards  Lord  Stowell)  said:  *'But  if  the 
parties  who  had  exchanged  the  promise  had  carnal  intercourse  with  each 
other,  the  effect  of  that  carnal  intercourse  was  to  interpose  a  presumption  of 
present  consent  at  the  time  of  the  intercourse,  to  convert  the  engagement 
into  an  irregular  marriage,  and  to  produce  all  the  consequences  attributable 
to  that  speoiea  of  matrimonial  connection."  The  effect,  therefore,  of  the 
•qwlatimi  of  the  parties  seems  to  have  been  to  do  away  with  the  dittinctioo 
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^Mtmeea  the  oontraot  per  verba  de  pra^enti  and  that  per  verba  de  Jyivra, 
And  no  distiootion  aoems  to  be  taken,  either  in  this  oonntry  or  in  England, 
butween  the  contract  per  verba  de  prceeenti  and  the  contract  per  verba  de  Jm- 
tero  eum  eopuia,  ao  far  aa  the  effect  of  such  contract  upon  the  eUUm§  of  Ilia 
^partiea  is  concerned.  The  effect  of  a  marriage  per  verba  <2i  prcBeenU  ia  fdDy 
«oiiaidered  in  the  note  to  Londonderry  v.  Chester,  9  Am.  Deo.  72;  aee  alao 
Difer  V.  Brannoek,  66  Mo.  391;  S.  C,  27  Am.  Bep.  359;  Ma^ieweon  ▼.  Pkamlm 
Bnm  Famdry,  20  Fed.  Bep.  281. 

Iv  EiTGLAND.— In  WigmoreU  Caee,  2  Salk.  438,  Holt,  C.  J.,  aaid:  ''By  the 
«BM»  law,  a  oontraot  per  verba  de  prmeemU  ia  a  marriage;  aa,  'I  take  yon  tc 
ba  my  wife.'    So  it  ia  of  a  contract  per  verba  de  Jutturoi  'I  will  take,'  ete.; 
if  the  contract  be  executed,  and  he  doea  take  her,  it  ia  a  marriage,  and  they 
cannot  punish  for  fornication."    And  in  the  caae  of  OoUim  v.  JesaoU,  6  Mod. 
16S,  the  same  judge  said:  "If  a  contract  be  per  verba  de  prtBaenUf  it  amoanta 
to  an  actual  marriage,  which  the  very  partiea  ihemaelvea  cazmot  diaaolve  by 
avlease  or  other  mutual  agreement.    And  if  the  contract  be  per  verba  de 
Jmturo,  and  after  either  of  the  parties  bo  contracting,  without  previona  r»- 
leaae  or  discharge  of  the  contract,  marry  another,  it  will  be  a  good  caoae 
with  them  of  a  diaaolution  of  a  second  marriage,  and  of  decreeing  tiie  fink 
itract's  being  perfected,  into  a  marriage."    But  nearly  a  century  after  the 
of  the  English  marriage  act  of  26  Geo.  n.,  c.  33,  in  1753,  which,  at 
Sir  William  Scott  said  in  DalrympU  ▼.  Dalrymple,  2  Hagg.  Cona.  70,  ''swept 
«wmy  the  whole  subject  of  irregular  marriages,  together  with  all  the  learning 
iMlonging  to  it,"  in  the  case  of  Queen  ▼.  MUlie,  10  a.  ft  Fin.  534,  all  the 
Jndgea  gave  it  as  their  unanimous  opinion  that,  at  the  time  of  the  passage  ol 
^tlie  marriage  act,  by  the  law  of  Eugland,  a  contract  of  marriage  per  verba  de 
prmeenti  never  constitnted  in  itself  a  full  and  complete  marriage,  nnlesa 
vade  in  the  presence  and  with  the  intervention  of  a  minister  in  holy  orders. 
On  this  question  the  law  lords  were  equally  divided,  lorda  Brougham,  Oam^ 
lieU,  and  Denman  being  of  opinion  that  auch  a  marriage  waa  valid,  and  Lord 
'Chancellor  Lyndhurst  and  lords  Cottenham  and  Abinger  agreeing  with  the 
judges.    The  decision  of  the  lower  court  against  the  validity  waa  therefore 
•flirmed.    The  subsequent  case  of  Cathenoood  v.  Ccuhn,  13  Mee.  9t  W.  261, 
waa  decided  upon  the  authority  of  Queen  v.  MiUie,  eupra.    For  a  discussion 
M  the  doctrine  of  this  case,  see  1  Bish.  Mar.  ft  Div.,  aecs.  275-283.     In  the 
of  Matheuwm  v.  Phoenix  Iron  Foundry  Co.,  20  Fed.  Bep.  286,  Colt,  J., 
:  "The  proposition  that  the  presence  and  intervention  of  a  person  *iB 
holy  orders*  is  requisite  to  a  valid  marriage  at  common  law  in  Una  ooimtry  is 
«Qtttrary  to  the  opinion  o   our  ablest  juriata,  and  to  a  long  Una  of  adjndica- 
Ciooa."    See  also  the  note  to  Taylor  ▼.  BwU,  22  Am.  Deo.  157-163,  when 
this  subject  is  discussed  at  length. 

Lf  Scotland  it  is  well  settled  that  a  marriage  per  verba  de  proeeenU,  or  a 
eaarriage  per  verba  de  fuJtwro^  wbdeqwuUe  eoptda,  ia  a  valid  and  binding  mar- 
riage: Dalnjmple  v.  Dalrymple,  2  Hagg.  Cona.  54;  MeAdam  v.  Walker,  I 
Dow,  148;  Honyman  v.  Campbell,  2  Dow  ft  CL  265;  Sim  v.  MUee,  8  Scotob 
Cas.  89;  Currie  v.  TumbuU,  Hume,  373;  Morrieon  v.  Dobeon,  8  Scotch 
Caa.,  3d  ser.,  347.  Lord  Chancellor  Eldon,  in  the  case  of  MeAdam  v. 
Walker,  1  Dow,  182,  said:  "The  ^t  of  the  copula  following  the  promiae  u 
held  to  make  that  present  and  complete  which  before  was  future  and  in- 
'Oomplete.'*  In  Honyman  v.  Campbell,  2  Dow  ft  CI.  265,  which  waa  a  anitfot 
a  declarator  of  marriage  founded  on  a  promise  eubeequenie  copula,  there  wai 
«o  direct  evidence  of  the  promise;  but  from  facta  and  ciroumatanoea,  and 
^chiefly  from  letters  written  by  the  defender  to  the  puraner  (the  former  hav- 
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log  dostroyed  the  latter*s  letters  to  him),  the  oommiaaary  court  and  the  court 
of  sesaion  in  SootUnd  thought  that  there  was  anfficient  ground  to  warrant  the 
inference  that  a  promiae  of  marriage  had  been  given  and  accepted  preyioaa 
to  the  coneubiltUf  and  declared  for  the  marriage;  and  the  lorda  on  appeal 
affirmed  the  jndgment.  In  the  caae  of  Sim  v.  Mile*,  8  Scotch  Seaa.  Caa.  89, 
a  marriage  by  a  promiae  tubwequetUe  copula  waa  auatained,  although  the  par- 
tiea  had  been  in  a  conrae  of  connection  prior  to  the  date  of  the  letter  afford- 
ing evidence  of  the  promiae,  and  although  no  copula  waa  proved  to  have 
taken  place  until  nearly  eight  montha  after  the  promiae.  The  preaumption 
in  auch  caae  ia  that  the  woman  had  reformed  and  ref uaed  to  continue  the  con- 
nection unlesa  placed  upon  an  honorable  footing:  1  Fraa.  Dom.  Bel.  195;  1 
Biah.  Mar.  &  Div.,  aec  261.  But  generally,  where  partiea  are  living  in  a 
meretriciouB  atate,  a  promiae  to  marry  on  aome  future  condition  doea  not 
effect  a  marriage  by  the  mere  continuation  of  auch  connection:  BoberUon  v. 
StaU,  42  Ala.  609;  £ttat€  of  Bevenon,  47  CaL  621;  TWpin  ▼.  Public  Ad- 
miniUnUor,  2  Bradf.  424;  1  Biah.  Mar.  &  Biv.,  aec.  261.  And  honoraUa 
oourtahip  with  copula  ia  not  aufficient  to  conatitute  a  marriage:  Monteiih  ▼• 
Hobb,  6  Scotch  Seaa.  Caa.,  2d  aer.,  934. 

Ths  pkincipai.  casb  18  oim>  in  the  following  caaea  in  aupport  of  theae 
propoeitiona:  The  principal  caae  doea  not  weaken  the  authority  of  Starr  v. 
Pe^f  1  Hill,  (N.  T.)t  270,  on  the  queation  of  the  duty  of  thia  court  to  preaume 
matrimony  when  the  partiea  have  cohabited,  and  there  are  circumatancea  from 
which  a  preaent  conaent  may  be  inferred:  CaujoUe  v.  FerrU^  23  N.  Y.  107. 
Marriac^  ia  not,  for  aome  purpoaea,  regarded  aa  a  contract:  Wade  v.  Kallh 
Jleitch,  68  Id.  285;  S.  C,  16  Abb.  Pr.,  N.  S.,  109.  In  the  abaence  of  proof 
to  the  contrary,  it  will  be  preanmed  by  the  courta  of  New  York  that  the  law 
of  another  atate  in  regard  to  a  aubject-matter  ia  the  aame  aa  the  law  in  New 
York:  Paine  v.  NoeUie,  43 N.  Y.  Super.  Ct.  187;  S.  C,  64 How.  Pr.  337;  Hemrf 
▼.  Boot,  33  N.  Y.  654;  McCvUoch  v.  Norwood,  86  N.  Y.  Super.  Ct  187. 


Thomas  v.  Hobbell. 

[16  Haw  TOBX,  405.] 

flmuom  nr  QmoiAL  Bovd,  Conditioked  Siiiplt  iob  Faixbiul  Pbi> 
flOBXAiiGl  OF  Butt  by  the  principal,  are  not  precluded  from  oonteating 
the  groonda  of  the  principal'a  liability  by  a  judgment  recovered  againat 
him  in  aa  aetloin  of  which  they  had  not  notice. 

Appeal  from  a  judgment  against  Biireties  in  a  sheriff's  bond. 
The  facts  appear  in  the  opinion.  The  case  below  is  reported  in 
18  Barb.  9;  and  another  deoiBion  of  this  court  rendered  on  a 
snbseqaent  appeal  may  be  found  in  86  N.  Y.  120. 

AmoBa  J.  Parker,  for  the  appellant 

Henry  Hogthoom,  for  the  respondents. 

By  Court,  Jorhsoh,  J.  The  defendant's  bond  is  upon  condi* 
tion  to  be  Toid  if  Chester  Hubbell  shall  well  and  faithfully,  in 
all  things,  perform  and  execute  the  duties  of  deputy  sheriff  of 
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the  county  of  Delaware,  without  fraud,  deceit,  or  oppreeaioii. 
The  bond  was  giTen  to  the  sheriff  upon  Hubbell's  appointment 
as  deputy,  and  its  apparent  object  is  to  secure  the  sheriff  oa 
account  of  any  malfeasance  or  nonfeasance  of  the  deputy  in  his 
office. 

The  sheriff  was  sued  for  Hubbell's  permitting  chattels,  on 
which  he  ad  deputy  had  leTied,  to  be  taken  out  of  his  posses- 
sion and  disposed  of.  Of  this  suit  Hubbell  had  notice,  but  the 
sureties  were  not  notified.  A  recoTery  was  had  against  the 
sheriff,  the  record  of  which  was  given  in  evidence  in  this  case, 
under  exception.  It  subsequently  was  offered  to  be  proved  that 
none  of  the  property  levied  on  belonged,  at  the  time  of  the  levy, 
to  the  defendant  in  the  execution.  Upon  this  offer,  the  questios 
arises  whether  under  the  circumstances  a  breach  of  the  condi- 
tion of  the  bond  was  conclusively  established  against  the  sure- 
ties in  the  bond  by  the  recovery  against  the  sheriff,  after  notice 
of  the  suit  and  an  opportunity  to  defend  it  being  given  to  Hub- 
bell. 

The  general  rule  is  certainly  clear  that  none  but  parties  ox 
sureties  are  concluded  by  a  judgment.  If  no  notice  had  been 
given  to  Hubbell  of  the  suit  against  the  sheriff,  there  would  have 
been  no  pretense  for  saying  that  he  could  be  concluded  by  the 
recovery  against  the  sheriff.  The  terms  of  the  condition  of  this 
bond  do  not  bring  it  within  the  class  of  cases  in  which  an  in- 
demnitor is  concluded  by  the  result  of  a  suit  against  the  person 
whom  he  has  undertaken  to  indemnify,  upon  the  ground  that 
such  is  the  fair  interpretation  of  the  terms  of  the  contract. 
This  condition  is  only  that  he  will  do  his  duly  as  deputy  sheriff. 
In  the  class  of  cases  alluded  to,  the  contract  of  indemnity  is  held 
to  stipulate  for  the  result  of  a  litigation  to  which  the  indemnitor 
is  not  a  party,  and  to  make  his  liability  depend  merely  upon  that 
result.  The  case  of  Douglass  v.  JBowland,  24  Wend.  85,  fully 
discusses  this  question,  and  shows  that  the  cases  which  have 
applied  it  are  not  departures  from  or  exceptions  to  the  gen* 
eral  rule  that  a  judgment  concludes  only  parties  and  privies, 
but  do  not  fall  within  that  rule  at  all,  being  dependent  only 
upon  the  principle  that  one  may  contract  to  be  answerable  to 
another  upon  such  lawful  conditions  as  he  pleases:  Lee  v.  Chxrk^ 
1  Hill  (N.  Y.),  66,  and  Duffidd  v.  SixOL,  8  T.  B.  874,  stand  upon 
that  ground.  Eapelye  v.  Prince,  4  Hill,  119  [40  Am.  Dec.  267],  is 
another  instance  of  the  application  of  the  same  principle,  where 
the  court  say:  **  When  one  covenants  for  the  results  or  oonse- 
quenoes  of  a  suit  between  other  parties,  the  deoxee  or  judgment 
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in  such  suit  is  etridenoe  against  him,  although  he  was  not  a 
party." 

It  is,  howeyer,  well  settled,  where  parties  sustain  the  relation 
which  existed  between  the  parties  to  this  suit,  that  the  party 
entitled  to  be  indemnified  may  throw  upon  the  indemnitors  the 
burden  and  risk  of  the  primary  litigation  by  giving  to  them  the 
opportunity  of  defending  the  original  suit:  Kip  y.  Brigham,  6 
Johns.  158.  It  then  becomes  the  defense  of  the  indemnitors, 
and  they  are  concluded  by  its  results,  at  least  in  the  absence  of 
fraud  or  collusion  between  the  prosecuting  party  and  him  whom 
they  are  bound  to  defend.  In  this  case  notice  was  given  to 
Hubbell,  but  not  to  the  other  obligors,  and  the  question  is 
whether  they  are  concluded  by  the  former  recovery. 

The  only  decided  cases  in  this  state  which  seem  to  favor  the 
view  that  they  are  liable  are  Barllelt  v.  GampbeU,  1  Wend.  50, 
and  WeslerveU  v.  Smith,  2  Duer,  449.  In  BarUett  v.  CampbeU^ 
mipra,  notice  of  the  previous  suit  had  been  given  to  the  princi- 
pal indemnitor,  but  not  to  the  surety;  and  the  court  said  that 
for  this  defect  the  plaintiff  must  be  nonsuited;  but  they  did  not 
grant  the  nonsuit.  The  plaintiff  gave  other  evidence,  and  the 
defendant  was  allowed  to  contest  the  question  of  fact  on  which 
the  original  recovery  was  based,  and  upon  that  question  the 
jury  found  for  the  defendant.  On  writ  of  error  to  the  common 
{Aeas,  the  question  really  presented  to  the  supreme  court  was 
whether  the  original  recovery  was  conclusive  upon  the  party 
who  had  no  notice.  For,  admitting  the  record  to  have  been 
prima  facie  evidence,  the  defendant  had  overthrown  it  by  ob* 
taining  a  verdict  against  the  fact  on  which  it  was  founded.  The 
case  was  considered  by  the  court  upon  a  concession  of  the  de- 
fendant's counsel  that  if  the  form  of  the  suit  had  been  upon 
the  contract  as  joint,  notice  to  one  of  the  indemnitors  would 
have  sufficed;  and  the  conclusion  of  the  court  is  worked  out 
upon  that  assumption.  This  case  can  therefore  scarcely  be 
regarded  as  an  authority  to  sustain  the  judgment  now  under 
review;  and  in  principle  it  is  in  direct  conflict  with  the  rule  as  to 
the  effect  of  a  judgment  against  joint  debtors,  where  one  only 
is  served  with  process  and  appears  in  the  suiL 

The  case  of  WeaterveU  v.  Smiih^  supra,  was  reviewed  by  this 
court,  and  put  upon  the  ground  that  it  fell  within  the  class  of 
cases  before  alluded  to,  in  which  one  has  stipulated  to  be  bound 
by  the  event  of  a  suit  between  strangers. 

There  is  therefore  no  reason  why  this  case,  in  which  the 
language  of  the  condition  admits  of  no  similar  oonstmctioni 
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should  be  taken  oat  of  the  general  rule  which  declares  the  efieet 
of  judgments  as  to  strangers,  that  they  conclnsiTely  prove 
ipsam,  and  nothing  else. 
The  jugment  should  be  reversed,  and  a  new  trial  ordered. 

CoHSTOdL,  Seldek,  Denio,  and  PAiaB,  JJ.,  oonouned. 

BowxN  and  Shaiieiakd,  JJ.,  were  for  affirmance. 

Judgment  reversed,  and  new  trial  ordered. 


Judgment  agaikst  Constable  as  Evidenob  aoadibt  his  Suberes:  8m 
OU^  of  LcweUY,  Parker,^  Am.  Deo.  436,  note  44J0,  where  other  cases  are 

oollected. 

8nBETIB8»    WHBTHEB    BoUND    BT  JUDGMENTS    AGAINST  PbINOIPAU:     See 

Paarkhurtt  ▼.  Sumner ,  56  Am.  Deo.  04|  note  96,  where  other  caaes  are  oolleeted; 
LiUleUm  ▼.  Richardson,  66  Id.  759,  note  765. 

Judgments  Bind  only  Pabtibs  and  Pbivies:  See  Wkutcn  ▼.  Wettfddt,  68 
Am.  Deo.  278;  ParkhunU  v.  Sumner,  56  Id.  04,  note  96,  where  other  caaet 
are  collected:  Lord  ▼.  Chadboume,  66  Id.  290,  note  296.  Bat  one  not  &  par^ 
or  privy  to  a  judgment  may  yet  he  bound  by  it»  if  he  has  ezpreealy  ao  coTe> 
nanted:  Thomson  ▼.  MacQrtgor,  81  N.  Y.  597,  oiting  the  principal  caae. 

The  fbincipal  case  is  oited  in  support  of  these  propositions  in  the  follow- 
ing cases:  Where  one,  by  the  nature  of  his  covenant,  is  bound,  upon  the  re- 
quest of  the  covenantee,  to  defend  an  action  brought  by  a  third  person  against 
the  covenantee,  in  respect  to  the  subject-matter  of  the  covenant,  the  oov^ 
nantee  may  throw  upon  the  covenantor  the  burden  and  risk  of  the  littgatioa 
by  giving  to  him  proper  notice  and  opportunity  to  defend  the  suit;  and  ni 
such  case  the  result,  if  adverse  to  and  binding  upon  the  covenantee  as  res /a- 
dictUa,  is,  in  any  action  by  the  covenantee  against  the  covenantor  upon  the 
covenant,  conclusive  evidence  of  its  breach:  National  F.  /.  Co,  v.  McKof/,  5 
Abb.  Pr.,  N.  S.,  448.  The  same  rules  in  respect  to  notice  which  apply  to 
the  indemnitor  are  applicable  to  his  surety  in  like  cases:  Bridgeport  Ins,  Co* 
V.  Wilson,  34  N.  Y.  281.  Where  a  stockholder  is  a  surety,  the  judgment 
against  the  principal  does  not  bind  him:  Miller  v.  W?ute,  50  Id.  142.  There 
is  a  class  of  cases  in  which  an  indemnitor  is  concluded  by  the  result  of  a  suit 
against  the  person  whom  he  has  nnderttfken  to  indemnify,  npon  the  ground 
that  such  is  the  fair  interpretation  of  the  contract:  Bridgeport  F,  A  M,  Ins, 
Co.  V.  Wilson,  7  Bosw.  434.  Parties  may  litigate  questions  not  determined  by 
a  former  judgment:  Wilson  v.  Davol,  5  Id.  625.  It  is  also  cited  in  Thayer  v. 
Clark,  4  Abb.  App.  Deo.  395,  as  a  case  showing  the  distinction  between  those 
cases  in  which  (in  the  absence  of  fraud)  a  judgment  or  decree  against  the 
principal  concludes  the  sureties,  and  those  in  which  it  does  not;  and  it  is  fol- 
lowed in  Fap  v.  Ames,  44  Barh.  334. 
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Noim)N  t;.  Western  Railboad  Gobpobatioh: 

[161lBwT<«s.ii4.] 

Bail&oad  Compant  18  Liable  to  PASSxiraiK  Whom  It  YoumAanM 
U5DKBTAXX8  TO  Caskt,  although  gratoitoiulyt  for  iDJories  niatained  by 
the  paoenger  without  his  own  fault,  and  through  culpable  negUgenaa 
chargeable  to  the  company.  Thf'*)  liability  doee  not  rest  on  oontract»  bat 
on  the  public  duty  of  the  company  to  cany  safely  those  whom  it  nnde»> 
takes  to  carry. 

Appeal  from  a  judgment  oyerruling  a  demurrer  to  a  complaiBi 
by  a  railroad  passenger  against  the  company,  demanding  dam- 
ages for  personal  injuries.  The  plaintifif  was  a  mail  agent  em- 
ployed by  the  United  States,  in  charge  of  mails  transported  ovy«r 
defendant's  road;  and  he.  was  carried  without  his  paying  any 
specific  fare,  in  view  of  the  general  compensation  received  by 
the  company  for  carrying  the  mail.  The  only  question  was^ 
whether  the  non-payment  of  fare  precluded  the  plaintiff  froa. 
maintaining  his  action.  The  case  below  is  reported  in  10  Hoik. 
Pr.  97.     The  appeal  was  submitted. 

N.  EiU^  for  the  appellant. 

W,  A.  Beach,  for  the  respondent. 

By  Court,  Seij>en,  J.  As  the  only  objection  which  can  \m^ 
taken  to  the  complaint  upon  this  demurrer  is  that  it  does  not 
contain  facts  sufficient  to  constitute  a  cause  of  action,  it  is  en- 
tirely immaterial  whether  the  action  be  considered  as  in  form  ear 
contractu  or  ex  delicto.  The  only  question  is  whether,  upon  th» 
facts  stated,  the  plaintiff  can  maintain  an  action  in  any  form. 

The  plaintiff  cannot,  I  think,  avail  himself  of  the  contiaci 
between  the  defendant  and  the  government,  so  as  to  make  that 
the  gravamen  of  his  complaint  and  the  foundation  of  a  recovery. 
This  is  not  like  the  cases  in  which  a  third  person  has  been  pei^ 
mitted  to  recover  upon  a  contract  made  by  another  party  for  his 
own  benefit.  The  distinction  between  them  is  plain.  Those 
were  cases  where  the  defendant,  for  a  consideration  received 
from  the  party  to  the  contract,  had  undertaken  to  do  something 
ostensibly  and  avowedly  for  the  direct  benefit  of  the  plaintiff, 
and  when  the  advantage  to  the  latter  was  one  object  of  the  agree- 
ment. Here  the  parties  had  no  such  intention.  In  contracting 
for  the  transportation  of  the  mail  agent,  the  parties  had  no  more 
in  view  any  benefit  or  advantage  to  him  than  if  the  contract  had 
been  to  transport  a  chattel.  The  government  took  care  of  the 
public  interests,  and  left  those  of  the  mail  agent  to  such  proteo* 
tion  as  the  law  would  afford. 
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Another  disiinotion  is,  that  in  the  cases  referred  to  the  partj 
claiming  the  benefit  of  the  contract,  and  seeking  to  enforoe  it, 
was  one  who  was  specifically  mentioned  and  pointed  ont  in  the 
contract  itself,  while  here  no  one  is  designated;  and  to  entiftle 
the  plaintiff  to  recover  npon  it,  it  must  be  regarded  as  a  shift- 
ing contract,  which  can  be  made  to  inure  to  the  benefit  of  any 
person  who  may  temporarily  assume  the  duties  of  mail  agent 
I  think  there  is  no  precedent  for  such  a  construction  of  such  a 
contract. 

If,  then,  the  plaintiff  can  recover  at  all,  it  must  be  upon  the 
ground  of  some  implied  contract,  or  of  some  legal  obligation 
or  duty  resting  upon  the  defendants  to  exercise  proper  care  and 
skill  in  the  transportation  of  passengers;  and  the  question  is, 
whether,  under  the  circumstances  of  this  case,  such  a  contract 
is  implied,  or  such  a  duiy  imposed  for  the  benefit  of  the  plaintiff. 

It  would  seem  a  startling  proposition,  that  in  all  those  cases 
where  persons  travel  upon  railroads,  engaged  not  in  their  own 
business  but  that  of  others,  and  where  their  fare  is  paid  by  their 
employer,  they  are  entirely  at  the  mercy  of  the  railroad  agents, 
and  without  redress  if  injured  through  their  recklessness  and 
want  of  care  and  skill.  If,  however,  railroad  companies  are  lia- 
ble in  cases  like  the  present,  it  is  important  to  ascertain  the  pre- 
cise nature  and  extent  of  that  liability. 

In  the  first  place,  then,  it  is  clear  that  they  are  not  liable  by 
virtue  of  that  custom  or  rule  of  the  common  law  which  imposes 
special  and  peculiar  obligations  upon  common  carriers.  Per- 
sons engaged  in  the  conveyance  of  passengers  are  not  common 
carriers  within  the  meaning  of  that  rule  which  applies  solely  to 
those  whose  business  it  is  to  transport  goods:  Bac.  Abr.,  tit 
Carriers;  2  Kent's  Com.,  sec.  40;  Stoxy  on  Bailm.,  sec.  498,  and 
note. 

If  the  complaint  in  this  case,  after  stating  that  the  defendant 
was  a  carrier  of  passengers  and  freight  from  Qreenbush  to  Bos- 
ton for  hire  and  award,  had  simply  averred  that  the  plaintiff 
became  a  passenger  in  the  cars  of  the  defendant,  and  was  so 
received  by  it,  an  implied  contract  would  have  arisen  on  the 
part  of  the  defendant  to  transport  the  plaintiff  with  all  due  dili- 
gence and  skill;  because  the  law  would  have  inferred  from  those 
facts  that  the  defendant  was  to  receive  a  compensation  from  the 
plaintiff  himself.  But  this  inference  is  repelled  by  the  contract 
set  forth,  and  the  statement  that  the  plaintiff  was  received  as  a 
passenger  under  it. 

It  was  suggested  by  the  plaintiff's  counsel,  npon  the  azgu- 
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ment,  that  a  contiact  might  be  implied,  of  which  the  agreement 
between  the  defendant  and  the  govemment  should  form  the 
consideration  and  basis.  But  although  that  agreement  may  be 
resorted  to  for  the  purpose  of  showing  that  the  plaintiff  became 
a  passenger  upon  the  cars  by  the  consent  of  the  defendant,'  and 
not  as  a  mere  intruder,  it  cannot,  I  think,  be  made  available  by 
the  plaintiff  as  the  consideration  of  an  implied  assumpsU.  As 
to  him,  that  agreement  is  res  inter  (ilws  acta.  He  is  not  a  party 
to  it,  or  mentioned  in  it.  His  employment  by  the  government 
may  have  taken  place  long  after  the  agreement  was  made,  and 
have  had  no  reference  to  it.  If  any  contract  can  be  implied  from 
that  agreement,  in  favor  of  the  plaintiff,  it  must  be  a  contract 
to  transport  him  from  place  to  place,  according  to  the  terms  of 
the  agreement.  Suppose,  then,  the  cause  of  action,  instead  of 
being  for  an  injuiy  received  through  the  negligence  of  the  de- 
fendant, had  been  for  not  furnishing  the  necessary  cars,  or  not 
running  any  train:  could  the  plaintiff  recover  in  such  an  action? 
Would  the  defendant  be  liable  for  its  failure  to  perform  the 
contiact,  not  only  to  the  party  with  whom  the  contract  was 
made,  and  from  whom  the  consideration  was  received,  but  to  a 
third  party,  not  named  in  it,  and  from  whom  they  had  received 
nothing  ?    No  one  would  claim  this. 

It  may  be  said  that  the  implied  contract  with  the  plaintiff  is 
limited  to  an  undertaking  to  transport  safely  or  with  due  care. 
It  is  difficult  to  see,  however,  how  there  can  be  a  contract  to 
transport  safely  where  there  is  no  contract  to  transport  at  all. 
My  conclusion  therefore  is,  that  this  action  cannot  be  main- 
tained upon  the  basis  of  a  contract  express  or  implied* 

It  necessarily  follows  that  it  must  rest  exclusively  upon  that 
obligation  which  the  law  always  imposes  upon  every  one  who 
attempts  to  do  anything,  even  gratuitously,  for  another,  to  ex- 
ercise some  degree  of  care  and  skill  in  the  performance  of  what 
be  has  undertaken.  The  leading  case  on  this  subject  is  that  of 
Coggs  V.  Bernard,  Ld.  Baym.  909.  There  the  defendant  had 
undertaken  to  take  several  hogsheads  of  brandy  belonging  to 
the  plaintiff  from  one  cellar  in  London,  and  to  deposit  tiiem  in 
another;  and  in  the  process  of  moving  one  of  the  hogsheads  was 
staved,  and  the  brandy  lost  through  the  carelessness  of  the  de- 
fendant or  his  servants.  Although  it  did  not  appear  that  the 
defendant  was  to  receive  anything  for  his  services,  he  was  never- 
theless held  liable  by  the  whole  court. 

The  principle  of  this  case  has  never  since  been  doubted,  but 
there  has  been  some  confusion  in  the  subsequent  oases  as  to  the 
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true  nature  of  the  obligation,  and  as  to  the  form  of  the  remedy 
for  its  yiolation.  In  many  instances  suits  have  been  brought 
upon  the  supposition  that  an  implied  contract  arises  in  all  sodi 
cases  that  the  party  will  exercise  due  care  and  diligence;  and 
the  language  of  Lord  Holt  in  Goggs  v.  Bernard^  supra,  nndonbt- 
edly  gives  countenance  to  this  idea.  He  seems  to  treat  the 
trust  and  confidence  reposed  as  a  sufficient  consideration  to  Bap- 
port  a  promise.  This  doctrine,  however,  can  hardly  be  consid- 
ered as  in  consonance  with  the  general  principles  of  the  common 
law.  In  addition  to  the  difficulty  of  bringing  mere  trust  and 
confidence  within  any  legal  definition  of  valuable  consideration, 
there  is  a  manifest  incongruiiy  in  raising  a  contract  to  do  with 
care  and  skill  that  which  the  party  is  under  no  legal  obligation 
to  do  at  all. 

The  duty  arises  in  such  cases,  I  apprehend,  entirely  indepen- 
dent of  any  contract,  either  expressed  or  implied.  The  principle 
upon  which  a  party  is  held  responsible  for  its  violation  does  not 
differ  very  essentially  in  its  nature  from  that  which  imi>oaes  a 
liabUily  upon  the  owner  of  a  dangerous  animal  who  carelesdy 
suffers  such  animal  to  run  at  large,  by  means  of  which  anottier 
sustains  injury,  or  upon  one  who  digs  a  ditch  for  some  lawful 
purpose  in  a  highway  and  carelessly  leaves  it  uncovered  at  night, 
to  the  injury  of  some  traveler  upon  the  road.  It  is  true,  it  may 
be  said  that  in  these  cases  the  duty  is  to  the  public,  while  in 
the  present  case,  if  it  exists  at  all,  it  is  to  the  individual;  but  the 
basis  of  the  liability  is  the  same  in  both  cases,  viz.,  the  culpable 
negligence  of  the  party.  All  actions  for  negligence  presuppose 
some  obligation  or  duty  violated.  Mere  negligence,  where 
there  was  no  legal  obligation  to  use  care,  as  where  a  man  digs 
a  pit  upon  his  own  land  and  carelessly  leaves  it  open,  affords 
no  ground  of  action.  But  where  there  is  anything  in  the  cir- 
cumstances to  create  a  duty,  either  to  an  individual  or  the  pub- 
lic, any  neglect  to  perform  that  duty,  from  which  injury  arises, 
is  actionable. 

The  present  case  falls  clearly  within  this  principle  of  liability. 
There  can  be  no  material  difference  between  a  gratuitous  under- 
taking to  transport  property  and  a  similar  undertaking  to  trans- 
port a  person.  If  either  is  injured  through  the  culpable  care- 
lessness of  the  carrier,  he  is  liable.  If,  according  to  the  case  of 
Coggs  V.  Bernard,  Ld.  Baym.  909,  and  the  subsequent  cases,  an 
obligation  to  exercise  care  arises  in  one  case,  it  must  also  in  the 
other. 

It  is  true  that,  according  to  the  authorities,  the  party  in  such 
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oases  is  only  liable  for  gross  negligence.  But  what  will  amount  to 
gross  negligence  depends  upon  the  special  circumstances  of  each 
case.  It  has  been  held  that  when  the  condition  of  the  party 
charged  is  such  as  to  imply  peculiar  knowledge  and  skill,  the 
omission  to  exercise  such  skill  is  equiTalent  to  gross  negligence. 
Thus  it  was  said  by  Lord  Loughborough  in  ShieUs  t.  Blaclo- 
bume,  1  H.  Black.  ISS,  that  '*if  a  man  gratuitously  undertakes 
to  do  a  thing  to  the  best  of  his  skill,  when  his  situation  or  pro- 
fession is  such  as  to  imply  skill,  an  omission  of  that  skill  is  im- 
putable to  him  as  gross  negligence."  The  same  doctrine  is 
advanced  by  Parke,  B.,  in  Wilson  t.  Brett,  11  Mee.  &  W.  118. 
He  says:  "  In  the  case  of  a  gratuitous  bailee,  where  his  profes- 
sion or  situation  is  such  as  to  imply  the  possession  of  competent 
skill,  he  is  equally  liable  for  the  neglect  to  use  it.'' 

I  regard  this  principle  as  peculiarly  applicable  to  railroad  com- 
panies,  in  view  of  the  magnitude  of  the  interests  which  depend 
upon  the  skill  of  their  agents,  and  of  the  utter  powerlessness  of 
those  who  trust  to  that  skill  to  provide  for  their  own  security. 

This  case  is  not  like  that  of  Winlerbottom  v.  WrigM,  10  Mee. 
&  W.  109.  There  the  defendant  had  not  undertaken  to  trans- 
port the  plaintiff  either  gratuitously  or  otherwise.  He  was  simply 
bound  by  contract  with  the  government  to  furnish  and  keep  in 
repair  the  carriages  used  by  the  latter  in  transporting  the  mails. 
The  relations  of  the  parties  in  that  case  and  in  this  are  very 
different,  and  the  cases  cannot  be  considered  as  governed  by  the 
same  principles. 

I  entertain  no  doubt  that  in  all  cases  where  a  railroad  com- 
pany voluntarily  undertakes  to  convey  a  passenger  upon  their 
road,  whether  with  or  without  compensation,  in  the  absence,  at 
least,  of  an  express  agreement  exempting  it  from  responsibility, 
if  such  passenger  is  injured  by  the  culpable  negligence  or 
want  of  skill  of  the  agents  of  the  company,  the  latter  is  liable. 
The  matter  of  compensation  may  have  a  bearing  upon  the  degree 
of  negligence  for  which  the  company  is  liable.  That  question 
however,  does  not  arise  here.  Degrees  of  negligence  are  matters 
of  proof,  and  not  of  averment.  The  allegations  of  negligence 
in  this  complaint  are  sufficient,  whether  Uie  defendant  is  liable 
for  ordinary  or  only  for  gross  negligence. 

The  judgment  should  be  affirmed. 

Bbowh,  J.,  also  delivered  an  opinion  for  affirmance. 
All  the  judges  concurred* 
Judgment  affirmed. 
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Patumt  of  Faas  as  AmcTiNG  LiABiiiTT  or  Cawitto  OV  Pi 
OIBS:  See  Oiamwater  ▼.  Madison  ^  L  S.  R,  Co.^  61  Am.  Dec  101,  note  109; 
Peien  ▼.  Uplands,  59  Id.  746,  note  749,  where  other  caaes  are  oollected. 
When  a  railroad  company  volantarUy  undertakes  to  carry  a  passenger  npoo 
its  road,  though  without  compensation,  if  he  is  injured  by  the  culpable  neg- 
ligeooe  of  the  agents  of  the  company,  it  is  liable,  in  the  abeenoe  of  any  ezpreai 
agreement  exempting  it:  Bissell  ▼.  Michigan  etc,  B.  B,  Cos.,  22  N.  Y.  907; 
Perkins  ▼.  N.  T.  Cent,  B.  B,  Co.,  24  Id.  201;  CarroU  ▼.  Staten  Idand  B.  R. 
Co.,  58  Id.  134,  all  citing  the  principal  case.  Without  an  express  exemptaon 
provided  by  contract,  a  railroad  company  is  liable  for  the  oonseqnenoea  of  its 
negligence  to  all  persons  traTsling  on  its  road  as  messengers  or  express  agents, 
to  the  same  extent  as  to  other  passengers:  Blair  y.  Erie  Ry  Co.,  66  Id.  319^ 
dting  the  principal  case. 

Railboad  CoMPAinr'8  Liabilitt  fob  Injubt  to  Onb  xbitheb  Passest- 
OXB  nor  employee  is  governed  by  that  pervading  principle  of  social  duty 
founded  on  the  common  law,  that  every  person  must  so  oonduct  his  own  af- 
fairs as  not  to  injure  the  rights  of  another,  expressed  in  the  legal  maxim,  Sie 
uUrt  tuo  tU  aUenum  non  Icsdas.  In  such  cases  there  is  no  relation  arising  out 
of  any  privity  of  contract:  Mad  Biver  etc,  B.  B.  Co.  v.  Barber,  67  Am.  Dec 
312;  Kerwhacker  v.  Cleveland  etc.  B.  B.  Co.,  62  Id.  246.  The  law  always  im- 
poses upon  every  one  who  attempts  to  do  anything  for  another,  even  gratu- 
itously, some  degree  of  care  and  skill  in  the  performance  of  wh»t  he  has  un- 
dertaken. Mere  negligence,  where  there  is  no  obligation  to  use  care,  affords 
no  ground  of  action;  but  where  there  is  anything  in  the  circumstances  to  cr^ 
ate  a  duty  to  an  individual  or  to  the  public,  any  neglect  to  perform  that  duty, 
from  which  injury  arises,  ia  actionable:  New  York  A  N.  H.  B.  B.  Co.  v. 
Schuyler,  34  N.  Y.  52,  citing  the  principal  case.  An  injury  to  the  person  of 
one  caused  by  or  resulting  from  the  negligence  of  another  is  a  tort;  beoanss 
the  negligence  which  causes  it  Ib  the  breach  of  a  legal  duty,  not  of  a  contract: 
Wells  V.  New  York  Cent,  B.  B.  Co.,  24  Id.  188,  citing  the  principal  caae.  For 
«n  injury  caused  by  negligence,  carriers  of  persons  may  be  liable,  not  upon  any 
contract,  express  or  implied,  but  for  the  \iolation  of  a  duty  which  the  law 
imposes  upon  them:  Boniface  y.  Belyea,  5  Abb.  Pr.,  N.  S.,  268;  S.  C,  36 
flow.  Pr.  465;  S.  C,  6  Robt.  405. 

What  is  Gboss  Nxolioxncx  depends  upon  the  particular  circumstances 
t>f  each  case:  McOraih  v.  Hudson  B.  B.  B.  Co.,  32  Barb.  155;  S.  C,  19  How. 
Pr.  224;  Phillips  v.  Bensselaer  ds  8.  B,  B.  Co.,  57  Barb.  652,  both  citing  the 
principal  case;  and  an  averment  of  negligence  in  a  pleading  is  sufficient  to 
admit  proof  of  gross  negligence:  Bocltford  etc.  B.  B.  Co.  v.  PhiBips,  66  BL 
552;  Ohio  etc  B'y  Co.  v.  Selby,  47  Ind.  481,  both  citing  the  principal  case 

Thb  pbinoipal  oasb  is  crrxD  in  Bt^ffett  v.  Troy  ds  B.  B.  B.  Co.,  40  K.  Y. 
171,  to  the  point  that  one  taking  his  seat  in  a  railroad  oar  for  transportation 
thereby  becomes  a  passenger;  and  in  SmUh  v.  New  York  Cent,  B.  B.  C0.,  29 
Barb.  136,  to  the  point  that  carriers  of  human  beings  are  not  in  the  ilziol 
sense,  perhaps  not  in  any  sense,  common  oarriara. 
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Stobey  v.  Bbennan. 

[18  Ksw  TOBX.  894.] 

Kxw  YoKK  SxATun  TO  Pbbvxnt  BxrmrG  and  Oamino  gives  the  party  to 
ft  WBger  an  unoonditioiial  right  to  reooyer  his  stake  from  the  stake-holder. 
The  fact  that  the  stake-holder,  after  the  determination  of  the  wager,  paid 
the  stakes  to  the  winner  by  direction  or  consent  of  the  loser,  ii  no  de- 
fense to  an  action  afterwards  brought  by  the  latter,  nnder  the  statate. 

Wbskb  thesx  is  No  EyiDJUtos  to  Wabkakt  Jubt  ik  Finding  a  mate- 
rial fact,  the  jndge  is  not  at  liberty  to  leave  it  to  them  to  determine 
whether  or  not  such  fact  is  proved;  bnt  he  shoald  direct  them  to  find 
that  it  is  not  proved. 

Appeal  from  an  order  denying  a  new  trial.    The  nature  of 
the  action  and  of  the  questions  raised  appear  by  the  opinion. 

L,  Tremain^  for  the  appellant. 

N.  ExUf  for  the  respondent. 

By  Court,  Paiob,  J.  This  case  cannot  be  distinguished  from 
that  of  Rvjckman  y.  PUcher,  1  N.  Y.  411,  which  was  an  action 
by  the  loser  of  a  bet,  on  the  event  of  a  trotting-match,  against 
the  stake-holder,  after  the  money  lost  had  been  paid  over  by 
the  stake-holder  to  the  winner;  and  in  which  action  the  court 
of  appeals  decided  that  the  loser  was  entitled  to  recover  the. 
sum  deposited  by  him  with  the  stake-holder.  In  that  case  the 
loser,  after  the  wager  was  lost,  on  being  asked  by  the  defend- 
ant (the  stake-holder)  whether  he  had  any  objection  to  the  money 
being  paid  to  the  winner,  replied  that  he  was  satisfied,  and 
directed  the  defendant  to  pay  over  the  money.  In  the  present 
case,  immediately  after  the  wager  was  determined,  the  plaintiff 
told  the  defendant  to  give  up  the  money,  referring  to  the  money 
staked  on  the  event  of  the  cock-fight,  and  said  it  was  Court- 
ney's, the  winner's,  money.  This  is  the  whole  evidence  in  reli^ 
tion  to  the  plaintiff's  direction  to  the  defendant  to  pay  over  the 
money.  It  is  therefore  not  a  case  of  conflictmg  evidence. 
Upon  this  evidence  the  judge  charged  the  jury  that  if,  after  the 
cock-fight  had  terminated,  the  plaintiff,  without  regard  to  any 
wager,  directed  the  defendant  to  pay  the  money  to  Courtney, 
as  a  voluntary  gift  or  gratuity,  and  not  as  money  won  upon  the 
event  of  the  cock-fight,  the  verdict  should  be  for  the  defendant. 
It  seems  to  me  that  the  evidence  did  not  warrant  this  charge  to 
the  jury.  No  reasonable  interpretation  of  the  direction  and 
declaration  of  the  plaintiff,  having  reference  to  the  time  (being 
immediately  alter  the  determination  of  the  wager)  and  the  cir- 
cumstances nnder  which  they  were  made,  could  possibly  author- 
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ize  an  inference  of  fact  that  the  plaintiff  intended  that  the 
money  should  be  delivered  to  Oourtney,  not  as  having  any  right 
to  ity  bat  as  a  free  and  voluntary  gift  or  gratuity  of  tiie  plaintiff 
to  him.  It  was  within  fifteen  minutes  after  the  termination  of 
the  cock-fight  that  ihe  plaintiff  directed  the  defendant  to  give 
up  the  money  to  Courtney,  and  declared  that  it  was  his  money. 
The  language  used  by  the  plaintiff,  and  the  time  when  it  was 
uttered,  repel  the  idea  that  he  intended  to  make  a  gift  to  Court- 
ney. The  words  used  by  the  plaintiff,  **  Qive  up  that  money  to 
Courtney,"  are  the  appropriate  words  to  be  used  as  a  direction 
to  pay  it  over  to  Courtney  as  a  stake  won  by  him;  and  the  ad- 
ditional words,  "it  was  his,  Courtney's,  money,"  are  confirma- 
tive of  the  idea  that  such  was  the  intent  of  the  plaintiff.  The 
latter  words  are  a  recognition  that  the  money  was  already  Court- 
ney's by  reason  of  his  winning  of  the  wager;  and  the  natural 
sense  of  the  words,  **  give  up  that  money,"  is,  pay  it  to  Court- 
ney, as  the  result  of  the  wager  entitles  him  to  it.  -  These  words, 
"  give  up  that  money;  it  is  Courtney's  money,"  are  entirely  in- 
consistent with  the  idea  of  a  free  and  voluntary  gift.  The  case 
of  Lewis  V.  Miner ^  3  Denio,  105,  sustains  this  view  of  the  case. 
Upon  the  undisputed  evidence,  the  jury  were  not  at  liberty  to 
infer  that  the  plaintiff  directed  the  money  to  be  paid  over  as  a 
gift  to  Courtney;  and  the  judge  committed  an  error  in  leaving 
it  to  them  to  make  that  inference.  He  should  have  instructed 
them,  as  a  matter  of  law,  to  find  a  verdict  for  the  plaintiff. 
Where  the  judge  leaves  it  to  the  jury  to  infer  a  fact  not  war- 
ranted by  the  evidence,  it  is  error,  and  a  new  trial  will  be 
granted:  Oale  v.  Welh,  12  Barb.  84;  Harria  v.  WiJlMn,  1  Wend. 
611;  SrmU  v.  Smiih,  1  Denio,  583. 

The  idea  of  the  charge  was  probably  suggested  by  a  paragraph 
in  the  opinion  of  Judge  Jones  in  Rwckman  v.  Pitcher,  1  N.  T. 
410,  in  which  he  says  that  if  the  consent  and  direction  of  the 
loser,  that  the  stake-holder  pay  the  money  to  the  winner,  l)e  a 
justification  to  the  stake-holder,  it  **  must  be  on  the  ground  that 
the  consent  and  direction  has  been  given  for  the  payment  of  the 
money,  not,  etc. ,  as  a  stake  won  by  the  winner,  but  as  money  of 
the  loser  directed  by  him  to  be  paid  to  the  winner,  etc.,  as  a  free 
and  voluntary  gift  or  gratuity,"  etc.  Judge  Jones  adds  to  these 
remarks,  *'  that  it  would  be  highly  improbable,  I  will  not  say  im- 
possible, that  any  such  case  should  ever  occur,  and  perfect  good 
faith  exist."  It  would  be  doing  violence  both  to  the  language 
and  intention  of  the  plaintiff  to  hold  that  he  directed  the  money 
deposited  by  him  in  the  defendant's  hands,  as  a  stake  upon  the 
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eyent  of  the  wager,  to  be  paid  to  Courtney,  not  as  money  won  by 
him,  but  as  a  free  and  yoluntaiy  gift  from  bim  to  the  plaintiff. 

The  object  of  the  statute  to  prevent  betting  and  gaming  was 
the  protection  of  the  public  morals.  The  act  being  enacted  for 
the  public  good,  it  should  be  so  construed  as  to  attain  as  far  as 
possible  the  end  proposed,  by  suppressing  the  mischief  against 
which  it  was  directed.  To  sustain  the  chaige  in  this  case  would 
be  a  substantial  abrogation  of  the  statute,  as  it  would  suggest 
a  way  in  which  its  benign  provisions  could  in  most  cases  be 
evaded,  and  its  policy  defeated. 

In  my  opinion,  the  judgment  should  be  reversed,  and  a  new 
trial  ordered. 

Dbnio,  C.  J.  If  I  had  been  a  judge  in  the  case  of  Ruckman 
V.  Pitcher,  reported  in  1  N.  T.  892, 1  should  not  have  concurred 
in  the  decision  of  the  court,  but  should  have  dissented  with 
Judge  Bronson.  But  the  point  having  been  deliberately  deter- 
mined that  an  action  will  lie  against  a  stake-holder  who  has  paid 
over  the  bet  to  the  winner,  after  the  event,  by  the  direction  of 
the  loser,  we  are  bound  to  apply  the  law  thus  settled  to  the 
present  and  all  subsequent  cases. 

In  this  case  the  defendant  was  a  stake-holder  of  the  money 
sought  to  be  recovered,  and  after  the  fight  had  taken  place  and 
the  event  had  been  ascertained,  the  plaintiff,  who  had  deposited 
his  part  of  the  money  as  a  bet  on  the  event  of  the  game,  directed 
the  defendant,  who  was  stake-holder,  to  give  up  the  money  to 
Courtney,  the  other  party  to  the  bet,  saying  it  was  his,  Couri>- 
ney's,  money.  The  necessary  and  unavoidable  inference  from 
this  was  that  the  event  had  been  determined  in  Courtney's 
favor;  that  the  plaintiff  acquiesced,  admitted  himself  to  be  the 
loser,  and  directed  the  payment  to  be  made  upon  the  footing  of 
money  lost  to  Courtney  by  the  determination  of  the  game  in  his 
favor.  There  was  not  the  slightest  evidence,  nor  any  reason  to 
believe,  or  even  to  suspect,  that  the  plaintiff  directed  the  pay- 
ment to  be  made  as  a  gift  or  gratuity,  irrespective  of  the  bet, 
and  the  judge  erred  in  submitting  such  a  theory  to  the  jury. 

The  judgment  should  be  reversed. 

All  tiie  judges  who  heard  the  argument  concurred. 

Judgment  reversed,  and  new  trial  ordered. 


Instruction  Assumino  Htfothksis  at  Variancb  with  Fact  shoald  nol 
be  given  to  the  jury:  See  Winiz  v.  Morrison,  67  Am.  Dee.  058.  The  sabmii- 
■ion  to  the  jnry  of  a  question  of  fact  for  a  finding,  if  there  is  no  sufficient  evi- 
dence of  such  fact,  is  erroneous:  Oaither  v.  Myrich,  66  Id.  316,  note  326, 
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where  other  oeeee  are  collected;  ffeim  ▼.  AfeCkutgJtan,  Id.  688,  note  003^ 
where  other  oeeee  are  collected;  Liddle  ▼.  Hodget^  2  Boew.  544;  Mark  ▼.  Uwd- 
mm  R,  B.  Co.,  66  How.  Pr.  120,  both  citing  the  principal  caae.  A  jadge  ia 
not  at  liberty  to  inatruct  *  jnry  to  baae  their  findinga  upon  a  hypotheeia  un- 
warranted by  the  evidence:  Hoiue  v.  Lewis,  2  Keyea,  359;  S.  C,  4  Abh.  App. 
Dec.  124,  citing  the  principal  caae. 

Waobr,  when  Ricoverablb:  See  Johnaon  ▼.  FaU,  85  Am.  Dec.  518,  note 

519,  where  other  caaea  are  collected. 

Rbcoveet  or  Monet  Paid  on  Waoer  o&  Lost  bt  Oamino:  See  Morgem  t. 
Orqf,  49  Am.  Dec.  273,  note  274;  TarUton  v.  Baker,  44  Id.  358,  note  380» 
where  other  caaea  are  collected;  Hickenon  v.  Benson,  40  Id.  115;  S.  C,  Id. 
118;  Hockadaiy  ▼.  WOUs,  Id.  606;  AOen  v.  Dodd,  Id.  632. 

Monet  Deposited  on  Waoeb,  when  mat  be  Recoyxbed  Back,  and 
when  not:  See  Bledsoe  r,  Thompson,  57  Am.  Deo.  777,  note,  778,  where  other 
caaea  are  collected.  A  aam  of  money  paid  aa  a  wager  may  be  reooTered  back: 
Hendrickson  ▼.  Beers,  6  Boaw.  644,  citing  the  principal  case.  And  even  if  it 
ia  paid  with  the  anthority  and  conaent  of  the  depositor,  it  may  be  recovered 
from  the  atake-holder:  Mahoney  v.  O'CaJOaghan,  38  K.  T.  Snper.  Ct.465,  citing 
the  principal  caae. 

The  FRiNdFAL  CASE  IS  CITED  in  Brush  v,  Kohn,  14  Abb.  Pr.  52,  to  the 
point  that  errora  reviewable  only  on  »  caae  include  a  miadirectlon  by  the 
Judge. 


Pabtbidge  v.  Gilbebt. 

[16  Naw  TOBK.  601.] 
CoVYXTANOEa  OF  ADJOINING  BuiLDINGfl  HA  VINO  PaRTT-WALL  TO  DIFFERENT 

Grantees,  the  center  line  of  the  wall  being  made  the  boundary  between 
them,  give  to  each  grantee  a  right  to  have  hia  building  aupported  by 
meana  of  hia  neighbor'a  half  of  the  walL  When  either  building  becomea, 
by  age  and  decay,  ao  dilapidated  that  rebuilding  becomea  neceasary,  iti 
onvner  may  for  that  pnrpoae,  and  on  reaaonable  notice  to  the  adjoiniog 
tenant,  and  uaing  proper  care  and  skill,  take  down  and  rebuild  the  party- 
wall,  without  incurring  liability  to  the  other  tenant. 

Appeal  from  a  judgment  of  the  New  York  saperior  court 
The  plaintiffs  were  tenants  of  the  store  No.  18  Courtlandt  street, 
and  the  defendants  were  owners  of  No.  20,  adjoining.  These 
buildings  depended  for  support  on  a  pariy-wall  between  them. 
The  landlord  of  plaintiffs  and  the  defendants  each  held  their 
respective  buildings  by  conveyances  from  a  former  owner  of 
both  lotfl,  which  deeds  conveyed  the  premises  with  all  easements, 
etc.  The  defendants'  building  became  so  old  and  dilapidated 
that  tearing  it  down  to  rebuild  became  necessary;  and  in  order 
to  accomplish  this,  they  found  it  absolutely  needful  to  tear  down 
and  rebuild  the  party-wall,  which  they  did,  using  all  due  care 
and  skill,  etc.  In  answer  to  special  questions  put  by  the  pre- 
judge, the  jury  found  that  the  removal  of  the  wall  was  a 
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necessary  measure  of  prudence  under  the  circumBtances.  The 
question  of  the  legal  right  of  the  defendants  to  remoTe  the  wall 
was  reserved  by  the  judge  for  the  opinion  of  the  court  upon  ex* 
ceptions;  and  after  argument,  the  defendants  had  judgment, 
from  which  plaintifEs  appealed.  The  argument  and  decision  be- 
low are  reported  in  8  Duer,  185* 

S.  P.  Nash,  for  the  appellant. 

John  D.  Sherwoody  for  the  respondent* 

By  €k>urt,  Shauxlanb,  J.  I  am  of  opinion  that  the  legal 
effect  of  the  several  conveyances  to  lots  Nos.  18  and  20 
stated  in  the  case,  was  to  vest  the  title  in  the  respective  own- 
ers to  the  center  of  the  division  wall,  from  its  top  down  to 
the  crovm  of  the  arch  of  the  passage-way,  and  thence  down 
to  the  center  of  the  passage.  Each  owner  had  also  the  right 
to  the  support  of  the  wall  afforded  by  the  leg  of  the  arch  which 
rested  on  the  land  of  the  other.  Whether  this  right  of  sup- 
port is  derived  from  an  implied  contract  or  covenant,  or  res- 
ervation, arising  out  of  the  deed,  executed  when  the  title  to  the 
two  houses  was  severed  by  the  original  owner  of  both,  or  whether 
it  springs  out  of  the  necessity  imposed  by  the  law  of  vicinage,  is 
of  but  little  consequence.  In  either  case  the  right  is  the  same, 
so  far  as  the  question  here  involved  is  concerned.  The  more 
important  question,  and  on  which  the  parties  differ,  is  the  right 
of  one  ovmer  thus  situated  to  do  the  acts  complained  of  in  this 
case.  The  jury  having  found  that  the  party-wall  and  arch  were 
in  such  a  condition  that  a  just  regard  for  life  and  property  ren- 
dered their  removal  necessary,  and  that  the  stores  in  their  then 
condition  were  unfit  for  occupation,  it  seems  to  me  to  follow,  as 
a  necessary  legal  right,  that  the  defendants  might  remove  them 
and  rebuild  others  in  their  places,  doing  no  unnecessary  damage, 
as  in  this  case. 

If  the  defendants  could  have  removed  one  half  of  the  party- 
wall,  without  removing  the  other  half  also,  they  would  have 
been  liable  for  removing  the  latter;  but  the  whole  evidence  es- 
tablished the  fact  that  this  was  impossible.  If  the  power  to 
remove  this  dilapidated  wall  did  not  exist,  then  the  defendants 
would  have  to  submit  to  the  inconvenience  and  danger  of  occu- 
pying their  store  with  this  impending  ruin  hanging  over  them, 
or  to  abandon  it  until  the  plaintiffs  or  their  landlord  saw  fit  to 
join  in  the  act  of  rebuilding.  Such  a  result  would  be  a  disgrao* 
to  the  laws  of  any  civilized  nation. 

The  case  of  Campbell  v.  Mesier,  4  Johns.  Oh.  834  [8  Am.  Deo. 
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670]y  went  fartber  than  this  case  requires.  There  the  chancellor 
lield  the  defendant  liable  to  contribute  to  the  expense  of  erect- 
ing a  wall  under  similar  circumstances.  Of  course  it  assumed 
the  taking  down  the  old  wall  to  have  been  justified,  which  is  as  far 
«s  is  necessary  to  go  in  this  case.  I  know  that  case  has  been  ques- 
tioned in  some  subsequent  ones:  Sherred  y.  Cisco ^  4  Sandf.  480; 
but  to  me  it  seems  to  stand  on  a  firm  foundation.  The  equity 
jurisdiction  which  formerly  existed  in  the  court  of  chancery  is 
now  Tested  in  the  supreme  court,  so  that  if  there  was  a  distinc- 
tion between  the  powers  of  the  two  courts,  over  these  questions, 
it  no  longer  exists. 

But  the  right  to  take  down  the  pariy-wall  in  case  of  neoessiiy, 
and  rebuild,  may  be  well  founded  on  an  implied  reservation  in 
the  grant,  when  William  S.  Smith,  who  owned  both  lots,  con- 
veyed lot  18  to  Burrowes  in  1796.  Clearly,  he  granted  the  right 
to  Burrowes  to  have  his  half  of  the  wall  supported  by  that  leg 
of  the  arch  which  rested  on  the  land  he,  Smith,  retained;  not 
only  during  the  existence  of  the  arch  and  wall  then  there,  but 
it  was  a  perpetual  easement;  as  much  so,  and  as  enduring,  as 
the  easement  of  the  passage-way  itself. 

The  easement  that  grant  conferred  on  Burrowes,  as  to  one  leg 
of  the  arch,  it  reserved  to  Smith  as  to  the  other  leg  of  the  arch. 
The  two  tenements  became,  as  to  their  easements,  both  dominant 
and  servient  tenements,  by  virtue  of  the  same  grant.  In  all 
such  cases  the  right  to  enter  into  and  upon  the  servient  tene- 
ment to  make  rep^rs,  in  case  of  necessity,  always  exists.  This 
class  of  easements  is  properly  termed  **  easements  of  necessity:" 
Law  of  Easements,  63;  and  arise  out  of  some  act  of  the  owners 
of  the  dominant  and  servient  tenement,  vnthout  which  the  in- 
tention of  the  parties  to  the  severance  cannot  be  carried  into 
^fifect,  or  their  rights  be  enjoyed. 

If  the  easement  of  the  plaintiffs  to  pass  through  the  passage- 
way had  not  been  extinguished  by  its  being  bricked  up  in  1834, 
by  the  consent  of  the  owner  of  lot  No.  18,  and  the  new  wall 
erected  by  the  defendants  carried  down  to  the  earth  by  the  con- 
sent of  the  plaintiffs'  landlord,  it  is  clear  that  an  action  could 
have  been  maintained  for  thus  changing  the  wall  in  that  par- 
ticular. But  it  was  proved  that  the  owner  of  No.  18  assentod 
to  the  destruction  of  the  easement  of  the  passage-way,  and  no 
claim  is  made  on  that  account  in  this  action.  It  vras  dombUess 
«  benefit  to  both  parties. 

The  case  of  Maits  v.  Hawkins,  6  Taunt.  20,  cited  by  the  appel- 
lants' counsel,  is  an  authority  to  prove  that  the  parties  owned 
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this  wall,  each  one  half  in  seTeralty;  but  nothing  further. 
There  the  parties  owned  adjoining  lands,  and  had  built  a  party- 
wall  at  joint  expense,  one  half  on  the  land  of  each.  The  plain* 
tiff  subsequently  raised  the  wall  higher  than  it  had  formerly 
been,  for  the  purpose  of  adding  to  the  buildings  on  his  side; 
and  it  was  for  tearing  down  this  addition  to  the  old  wall  that  the 
action  of  trespass  was  brought  and  sustained,  for  that  half  of 
the  new  wall  which  was  over  or  upon  the  plaintiff's  land.  But 
the  right  to  tear  down  a  ruinous  party-wall  was  not  in  question 
in  the  case,  and  it  therefore  throws  no  light  on  the  subject. 

The  appellants'  counsel  concede  that  the  defendants  would 
ha^e  the  right,  in  case  of  a  party-wall  out  of  repair,  to  enter 
upon  it  for  the  purpose  of  repair.  I  think  rebuilding  it  in  case 
of  necessity  for  so  thorough  a  work  is  repairing  it,  within  the 
proper  meaning  of  that  term. 

The  defendants  claim  that  the  party-wall  was  in  so  dangerous 
a  state  that  they  had  the  right  to  abate  it  as  a  priyate  nuisance. 
But  I  doubt  whether  the  law  applicable  to  the  subject  would 
warrant  them  in  tearing  down  the  archway,  or  digging  into  the 
foundation:  Jones  ▼.  IVilliams,  11  Mee.  &  W.  176;  Adams  y. 
BiverSf  11  Barb.  890.  I  do  not  place  my  opinion  on  that  branch 
of  the  defense. 

The  appellants  ask  for  a  new  trial  for  the  improper  admission 
of  evidence,  which  was  objected  to  by  him.  But  the  evidence 
was  strictly  admissible,  as  tending  to  prove  that  the  work  was 
done  with  the  least  possible  damage  to  the  plaintiffs'  business, 
and  the  reasons  therefor. 

The  questions  propounded  to  the  jury  were  so  framed  as  to 
cover  all  the  material  issues  between  the  parties,  and  the  re- 
sponses to  them  by  the  jury  were  equivalent  to  a  special  ver- 
dict. There  was  no  error  in  this  respect,  and  the  judgment 
should  be  affirmed. 

Denio,  0.  J.  There  is  no  question  in  this  case  as  to  the  right 
of  way  between  the  two  stores,  by  which  access  to  the  ground 
in  the  rear  was  provided  for  when  the  buildings  were  erected. 
The  passage  was  closed  long  before  the  plaintiffs  became  les- 
sees. No  such  right  of  way  was  demised  to  them,  and  they 
cannot,  and  do  not,  make  any  complaint  for  having  been  de- 
prived of  it.  The  same  remark  is  true  as  to  the  trespass,  if  it 
was  a  trespass,  committed  by  the  defendants  in  placing  the  new 
wall  in  part  upon  land  which  did  not  belong  to  tbem,  but  which 
was  the  freehold  of  Surget,  the  adjoining  proprietor.  If  they 
had  no  right  to  do  this  under  the  circumstances,  as  against 
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Surget,  the  plaintiffs'  landlord,  still  the  plaintiffs  were  not  in- 
jured. The  new  wall  wan  upon  the  precise  site  of  the  one  which 
existed  when  the  plaintiffs  took  their  lease.  Besides,  there 
is  reason  to  infer  from  the  evidence  that  there  was  a  mutual 
understanding  between  the  defendants  and  Surget  as  to  the 
situation  of  the  new  wall;  for  he  is  found  co-operating  with 
them  in  renewing  the  old  one  by  erecting  the  temporary  parti- 
tion; and  he  soon  after  rebuilt  his  own  store,  making  use  of  the 
new  wall  for  its  support.  In  regard  to  the  injury  for  which  the 
action  is  brought,  to  wit,  the  damage  to  their  goods  and  the  in- 
terruption of  their  business,  the  plaintiffs  are  in  the  same  sit- 
uation which  their  landlord  would  have  been  if  he  had  occupied 
the  store  instead  of  leasing  it,  and  had  sustained  the  damages 
complained  of  without  having  consented  to  what  the  defendants 
did.  The  first  question  then  is,  What  were  the  rights  and 
duties  of  these  respective  proprietors  as  to  the  wall  in  question 
as  between  each  other,  after  Smith,  the  proprietor  of  the  whole 
land  on  which  both  buildings  were  situated,  conveyed  the  east- 
erly lot,  which  was  afterwards  leased  to  the  plaintiffs?  The 
building  upon  that  lot  was  supported  by  the  arch  and  the  com- 
mon wall  between  the  two  buildings.  The  conveyance,  as  it 
embraced  just  half  the  original  lot,  bounded  the  grantee  by  the 
middle  of  the  arch  and  the  center  of  the  wall.  It  is  to  be  pre- 
sumed that  the  wall  was  then  sufficiently  strong  to  answer  the 
purposes  for  which  it  was  built,  and  that  both  edifices  were  in 
a  tenantable  condition. 

It  would  seem  to  be  clear,  upon  the  most  obvious  principlea 
of  justice,  that  Smith  could  not,  as  against  his  grantee,  have 
immediately  taken  down  the  wall,  and  thus  have  deprived  the 
building  on  the  lot  he  had  conveyed  of  its  support.  He  could 
not  cut  the  wall  through  the  center  and  take  down  the  part  which 
stood  upon  his  own  land.  This  would  have  destroyed  the  whole 
wall  as  effectually  as  though  he  had  professedly  taken  down  the 
whole.  There  is  a  late  case  in  the  English  court  of  exchequer 
precisely  in  point.  One  Halliday  hold  a  mortgage  containirg  a 
power  of  sale  upon  two  houses,  which  had  been  built  at  the 
same  time,  and  adjoined  each  other.  Upon  a  sale  under  the 
power,  the  plaintiff  purchased  one  of  the  houses,  which  was  con- 
veyed to  him.  The  defendant  purchased  the  other  house  under 
the  same  power,  and  took  a  conveyance  of  a  subsequent  date. 
The  defendant,  in  excavating  for  a  sewer  upon  his  own  premises, 
caused  the  walls  of  the  plaintiff's  house  to  give  way,  and  the 
action  was  brought  for  this  injury,  and  the  plaintiff  recovered  a 
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Terdict.  Parke,  B.,  interrupted  the  defendant's  counsel  on  the 
motion  for  a  new  trial  with  the  inquiry,  '*  Did  not  the  mort- 
gagee by  making  one  assignment  before  the  other,  in  effect 
grant  a  right  of  support  ?  "  The  counsel  controverted  the  posi- 
tion. The  verdict  was  sustained;  the  opinion  of  the  court 
being  given  by  Pollock,  0.  B.  He  said:  *'  It  seems  to  be  clear 
that  where  a  number  of  houses  are  built  upon  a  plat  of  ground, 
all  the  houses  belonging  to  the  same  person  being  all  built  to- 
gether, and  each  obviously  requiring  the  mutual  support  of  its 
neighbors  for  their  common  protection  and  security,  such  right 
of  mutual  support  equally  exists,  whether  the  owner  parts  first 
with  one  house  and  then  with  the  other,  or  with  two  together; 
the  ownership  of  the  latter  being  afterwards  divided,  either  by 

sale,  mortgage,  devise,  or  by  any  other  means It  seems 

to  be  purely  a  matter  of  common  sense  that  the  possessors  are 
not  to  be  deprived  of  that  mutual  support,  and  that  a  person 
in  possession  of  one  of  the  houses  shall  not  be  permitted  to 
say  to  his  neighbors,  *  Tou  are  not  entitled  to  the  protection  of 
my  house;  I  will  pull  it  down  to  the  ground, and  let  the  houses 
on  each  side  of  it  collapse,  and  fall  into  the  ruins: ' "  Bicharda 
V.  Bose,  9  Ezch.  218;  S.  C,  24  Eng.  L.  &  Eq.  406.  In  Brown 
V.  Windsor y  1  Cromp.  &  J.  20,  the  plaintiff  had  built  his  house 
against  the  defendant's  by  his  express  permission,  and  had  en- 
joyed the  easement  twenty-six  years.  Then  the  defendant,  in 
tmdermining  his  own  wall,  injured  the  plaintiff's  house.  It 
was  held  that  the  plaintiff  could  sustain  an  action.  It  was  con- 
sidered that  the  plaintiff  had  established  an  easement  for  the 
support  of  his  wall,  by  express  agreement  made  when  the  house 
was  erected,  and  also  by  prescription.  These  authorities  are 
sufficient  to  show  that,  as  the  law  is  understood  in  England,  the 
plaintiff's  original  right  to  the  support  of  the  store  by  the  com- 
mon wall  was  complete;  and  I  am  not  aware  of  any  authority  to 
the  contrary  in  this  state  or  elsewhere. 

It  does  not  follow  from  what  has  been  said  that  in  every  case 
where  one  building  requires  the  support  of  another  which  it 
adjoins,  and  they  belong  to  different  owners,  there  is  an  ease- 
ment for  support  in  favor  of  the  former  against  the  latter.  The 
rule  is  otherwise.  In  Peyton  v.  Mayor  etc,  of  London^  9  Barn. 
&  Cress.  725,  the  defendant  was  sued  for  taking  down  his  own 
house  without  using  any  precautions  to  prevent  the  plaintiff's, 
which  adjoined  it,  from  falling,  in  consequence  of  which  the 
plaintiff's  house  was  injured,  and  in  part  fell  down.  It  was 
not  shown  that  the  plaintiff  was  entitled  to  have  his  house  sup* 
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ported  bj  the  defendant's  house.  Lord  Tenterden,  before 
'whom  the  case  was  tried,  was  of  opinion  that  it  was  the  duty  of 
the  plaintiff  to  support  his  own  house;  and  accordingly  directed 
a  nonsuit,  which  was  sustained  by  the  court  of  king's  bench. 
This  is  analogous  to  the  doctrine  that  a  man  may,  in  general, 
do  what  he  will  on  his  own  land,  so  that  he  do  not  affect  the  ad- 
joining premises  of  his  neighbor,  in  their  natural  state:  Lasala 
T.  Holbrook,  4  Paige,  169  [25  Am.  Dec.  624];  Badcliff^s  Eat^r  v. 
Mayor  etc.  of  Brooklyn,  4  N.  T.  195  [53  Am.  Dec.  857];  Panion 
T.  HoUand,  17  Johns.  92  [8  Am.  Dec.  869];  WyaU  y.  Harrism,  3 
Bam.  &  Adol.  871;  Farrand  y.  Marshall,  21  Barb.  409.  But  if 
a  person  digging  on  his  own  land,  or  taking  down  an  adjoining 
house,  does  the  work  so  negligently  that  his  neighbor's  prem- 
ises are  thereby  injured,  an  action  lies:  Id.;  and  Walters  y. 
Pfeil,  1  Moo.  &  M.  862.  So  if  the  owner  of  a  building  not 
subject  to  an  easement  for  the  support  of  an  adjoining  build- 
ing, but  which  actually  supports  to  any  extent  such  adjoining 
building,  takes  his  own  structure  down  without  giying  timely 
notice  to  the  adjoining  proprietor,  so  as  to  enable  him  to  protect 
his  building,  and  damages  result,  the  former  is  responsible:  Pey- 
ton y.  Mayor  etc.  of  London,  supra;  Lasala  y.  EoUbrook,  supra. 

In  this  case,  we  hold  that  the  owner  of  the  building  occupied 
by  the  plaintiffs  was  entitled  to  haye  it  supported  by  the  com- 
mon wall  while  that  wall  remained  in  a  condition  to  uphold  it. 
But  the  jury  haye  found  that  the  wall,  and  the  arch  on  which  it 
stood,  were  so  decayed  and  ruinous  that  a  just  regard  to  the 
safety  of  life  and  property  rendered  their  remoyal  neceesaiy, 
and  that  the  buildings,  on  that  account,  were  not  safe  to  be 
occupied  for  stores  for  the  year  ensuing  the  time  the  defend- 
ants commenced  their  wall.  They  haye  also  found,  what  seems 
quite  obyious,  that  the  wall  could  not  be  split  through  the  cen- 
ter, so  as  to  leaye  the  half  which  was  on  the  plaintiffs'  lot  stand- 
ing after  the  other  half  was  taken  down;  and  that  the  outer 
walls  and  the  interior  structure  of  the  defendants'  store  could 
not  be  taken  down  without  prostrating  the  wall.  What,  then, 
is  the  law  in  such  a  case?  Must  the  party  who  is  ready  to  re- 
build await  the  actual  falling  down  of  his  store,  if  the  adjoin- 
ing owner  is  unwilling,  or,  from  haying  parted  with  the  posses- 
sion of  his  property  for  a  term,  is  unable  to  join  in  rebuilding 
the  wall  ?  This  position  would  be  highly  unreasonable,  and  it 
is  not  sustained  by  any  authority. 

In  a  case  like  this  in  all  its  material  features,  Chancellor  Kent 
decided  that  the  deyisee  of  the  party  who  had  stood  out  against 
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having  the  old  wall  taken  down  was  bound*  in  equity,  to  pay 
one  half  of  the  cost  of  the  new  wall  to  the  owner  of  the  adjoin- 
ing building,  who  had  erected  it.  This  was  going  further  than- 
is  required  to  sustain  the  defendants  in  this  case.  The  decision, 
of  course,  includes  the  establishment  of  the  right  of  the  plain- 
tiff to  take  down  the  old  and  erect  the  new  wall;  for  if  that  was- 
an  illegal  act,  no  claim  to  contribution  would  have  arisen  out  of 
it.  The  learned  chancellor  accordingly  quotes  Pothier  to  show 
that  no  action  would  lie  for  the  incouTenienoe  occasioned  to  the- 
party  who  refused  to  unite  in  rebuilding  the  wall,  as  follows: 
<<  If  I  necessarily  depriye  my  neighbor  of  the  profits  of  his  busi- 
ness, arising  from  the  use  of  his  side  of  the  wall,  during  the- 
time  of  the  repair  of  the  party-wall,  I  am  not  bound  to  indem- 
nify him  for  his  loss,  because  I  am  only  in  the  exercise  of  a  law* 
f td  right,  unless  I  consume  unnecessaiy  time  in  the  construction 
of  the  wall."  So  Domat,  in  treating  of  **  services,"  lays  it  down 
that  where  it  is  necessary  to  rebuild  a  wall  which  serves  for  bear- 
ing a  building  or  supporting  anything  belonging  to  another 
person,  he  who  is  owner  of  the  wall,  or  who  ought  to  maintain^ 
it  in  good  condition,  wiU  be  liable  only  for  the  charges  neces- 
sary to  repair  the  wall;  and  whatever  is  laid  out,  either  in  de- 
molishing that  which  rested  on  the  wall  or  in  supporting  it,  will 
be  borne  by  the  person  who  had  the  right  to  rest  the  said  thing 
on  the  veall:  Domat's  Civil  Law,  b.  1,  tit.  12,  sec.  5. 

I  have  noticed  these  authorities,  not  because  I  conceive  that 
the  subject  of  division  walls  is  regulated  in  this  country  by  the- 
civil  law,  but  to  show  that  even  by  applying  these  principles, 
which  are  quite  as  favorable  to  parties  claiming  services  upon 
the  lands  of  others  as  the  common  law,  the  defendants  would 
not,  upon  the  facts  found,  have  been  liable  to  an  action  for  tak* 
ing  down  this  wall. 

My  view  of  the  rights  of  these  parties  is  this:  Each  had  a 
title  to  the  soil  to  the  division  line,  which  was  the  center  of  the 
arch  and  wall;  but  this  title  was  qualified  by  the  easement  which 
each  owner  had  of  supporting  his  building  by  means  of  tho 
common  wall.  As  the  half  of  the  wall  standing  on  the  land  of 
the  owner  would  not  alone  afford  the  requisite  support,  because 
the  whole  of  the  arch  and  the  entire  thickness  of  the  wall  was 
required  for  that  purpose,  the  law  gave  him  an  interest  in  the 
nature  of  an  easement,  in  the  part  of  the  wall  standing  on  the 
land  of  the  other  party.  This  right  existed  as  long  as  the  wall 
continued  to  be  sufficient  for  that  purpose,  and  the  respective 
buildings  remained  in  a  condition  to  need  and  to  enjoy  that  sup-- 
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port.  When  this  ceased  to  be  the  case,  and  it  became  neoeasarf 
to  take  down  the  wall  and  rebuild  the  storeSy  either  the  interest 
of  each  proprietor  in  the  land  of  the  other  ceased  with  the  ex- 
istence of  the  state  of  things  which  had  created  it,  or  each  was 
entitled  to  call  upon  the  other  to  contribute  towards  rebuilding 
the  wall  on  the  same  site,  and  in  case  of  his  default  to  build  it 
himself,  and  call  upon  the  other  owner  to  reimburse  him  one 
half  of  the  expense.  The  Tiew  of  Chancellor  Kent  was,  thai 
the  mutual  rights  of  the  seTeral  owners  against  each  other  con* 
tinned,  and  that  either  might  rebuild  in  case  the  other  refused 
to  co-operate,  and  claim  contribution  from  the  defaulting  owner. 
In  a  case  which  was  determined  in  the  superior  court  of  New 
York,  that  court  held  that  the  mutual  easement  ceased  with  the 
destruction  of  the  buildings  and  the  wall  by  fire,  and  that  the 
respeotiye  parties  were  remitted  to  their  original  unqualified 
title  to  the  division  line:  Sherred  t.  Cisco,  4  Sandf.  480. 

I  do  not  perceive  any  solid  distinction  between  a  total  de- 
struction of  the  wall  and  buildings  and  a  state  of  things  which 
should  require  the  whole  to  be  rebuilt  from  the  foundation.  In 
either  case  there  is  great  force  in  saying  that  the  mutual  ease- 
ments have  become  inapplicable,  and  that  each  proprietor  may 
build  as  he  pleases  upon  his  own  land,  without  any  obligation 
to  accommodate  the  other.  Circumstances  may  have  materially 
changed  since  the  adjoining  proprietors  were  content  with  such 
walls  as  would  have  supported  two  adjoining  dwellings.  If  the 
right  of  mutual  support  continues  by  means  of  the  original 
arrangement,  or  by  prescription,  it  is  for  just  such  an  easement 
as  was  originally  conceded,  or  which  has  been  established  by 
long  enjoyment.  But  in  the  changing  condition  of  our  cities 
and  villages,  it  must  often  happen,  as  it  did  actually  happen  in 
this  case,  that  edifices  of  different  dimensions,  and  an  entirely 
different  character,  would  be  required.  And  it  might  happen, 
too,  that  the  views  of  one  of  the  proprietors,  as  to  the  value  and 
extent  of  the  new  buildings,  wotdd  essentially  differ  from  those 
of  the  other;  and  the  division  vrall  which  would  suit  one  of 
them  would  be  inapplicable  to  the  objects  of  the  other.  If  it 
were  necessary  to  determine  this  point  in  this  case,  I  should  be 
strongly  inclined  to  adopt  the  views  of  the  late  Judge  Sand- 
ford,  in  delivering  the  opinion  of  the  superior  court  in  the  case 
just  cited.  But  it  is  unnecessary,  and  might  be  improper,  to 
pass  upon  that  important  practical  question  in  this  ease;  for,  it 
being  distinctly  found  that  this  wall  and  these  old  buildings  were 
no  longer  fit  to  stand,  the  defendants  violated  no  right  whieh 
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ezibted  in  the  adjoining^  proprietors  in  taking  down  their  own 
bui.ding.  This  made  it  absolutely  necessary  to  take  down  the 
wall.  It  wotdd  have  fallen  of  itself  if  the  defendants  had  not 
directly  disturbed  anything  beyond  their  own  premises.  It  was 
a  benefit  and  not  an  injury  to  the  plaintiffs  that  the  defendants 
carefully  took  down  the  wall  instead  of  suffering  it  to  fall  by  its 
own  weight.  They  gave  them  timely  notice  to  provide  for  the 
security  of  their  property.  Although  they  have  suffered  dam- 
ages, it  is  not  owing  to  any  wrongftd  act  of  the  defendants,  but 
to  the  misfortune  of  the  plaintifiiB  in  occupying  a  building  which, 
if  not  actually  untenantable)  adjoined  a  wall  and  another  build- 
ing which  were  so  far  dilapidated  that  they  required  to  be  taken 
down.  If  the  mutual  easement  for  support  had  ceased,  the 
plaintiffs  could  not  call  upon  the  defendants  to  erect  another 
wall.  Their  resort,  if  they  had  any,  would  be  against  their  own 
landlord.  But  the  defendants  did  provide  a  new  wall,  which, 
when  completed,  furnished  the  support  of  which  the  plaintiffs 
had  been  temporarily  deprived.  If  the  right  continued  for  each 
of  the  proprietors  to  call  upon  the  other  to  join  in  building  a  new 
wall,  still  the  plaintiffs  have  no  ground  for  complaint;  for  the 
defendants  have  committed  no  breach  of  their  obligation  in  thai 
respect.  Either  with  or  vnthout  the  co-operation  of  the  plain- 
tiffs' landlord,  the  defendants  have  erected  a  new  wall,  as  bene- 
ficial, at  least,  for  the  plaintiffs'  purposes  as  the  old  one  was  in  its 
best  estate.  Due  notice  was  given  to  the  plaintiffs  of  what  the 
defendants  were  about  to  do.  There  was  no  unnecessary  delay 
in  completing  the  work,  and  no  want  of  care  or  skill  in  its  ex- 
ecution. 

The  result  of  these  views  is,  that  the  merits  of  case  were  cor- 
rectly adjudged  in  the  supreme  court. 

The  manner  of  submitting  the  questions  to  the  juiy  was  not 
objectionable  upon  any  point  to  which  an  objection  was  taken. 
The  propositions  which  the  judge  propounded  were  those  natu- 
rally arising  upon  the  pleadings  and  proofs;  they  embraced 
the  points  which  the  defendants'  counsel  proposed  in  the  sub- 
stitute which  they  submitted;  and  the  settlement  of  the  form 
and  language  in  which  the  submission  was  to  be  made  was  in 
the  discretion  of  the  judge.  In  point  of  form,  there  should 
have  been  a  general  verdict,  or  the  finding  of  the  jury  should 
have  been  put  in  the  form  of  a  special  verdict.  It  was  in  sub- 
stance a  special  verdict;  for,  taken  in  connection  with  the  facts 
admitted  by  the  pleadings,  it  contained  everything  material  to 
•ostain  the  judgment.    I  do  not  find  that  any  other  exception 
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was  Uken  to  the  form  adopted  in  disposiiig  of  the  case,  thoogli 
the  defendants  did  except  to  what  the  judge  held  to  be  the  legd 
result  of  the  finding. 
The  judgment  should  be  affinned. 

All  the  judges  concurred. 

Judgment  afiSrmed.  ^__^ 

Pabtt-walls:  See  Abrahama  v.  KrattUer,  66  Am.  Dee.  688;  Jenkln»  ▼. 
Spooner.  52  Id.  739;  Bisqua^  ▼.  Jetmeht,  44  Id.  483;  Biehart  ▼.  Scott,  82  LL 
779;  Oampbeil  r,  Meaier,  8  Id.  670.  The  owner  of  a  party-wall  cannot  pan 
off  the  part  of  the  wall  on  hU  own  land  so^ae  to  render  the  remainder  imnffi- 
cient  or  unsafe:  Nath  v.  Kemp,  49  How.  Pr.  531.  Neither  party  ii  allowed 
to  do  acta  which  in  effect  tend  to  destroy  the  character  of  the  stmotnre  as  a 
party-waU:  PhiUipB  ▼.  Bcrdman^  4  Allen,  150.  If  a  party-wall  has  become 
so  dilapidated  as  to  be  nnsafei  the  owner  of  one  of  the  adjoining  baildingi 
has  a  right  to  replace  it,  and  in  doing  so  is  not  liable  for  damages:  SckUe  t. 
BrokhahuB^  80  N.  Y.  618.  The  owners  of  a  party-wall  oontinne  to  own  the 
laud,  as  before  the  building  of  the  wall,  in  severalty:  C6U  t.  IJugkea,  64  Id. 
148;  IngaU  v.  Plamoruiouy  75  111.  123.  And  the  land  not  naed  for  or  reqaiied 
by  the  party-wall  cannot  be  employed  by  a  party  merely  for  the  pnipoee  of 
extending  a  brown-stone  facing  over  it:  Ncuih  v.  Kemp,  12  Hun,  607.  Then 
ii  no  solid  distinction  between  the  total  destruction  of  a  party-wall  and  build- 
ing, and  a  state  of  things  which  would  require  the  whole  to  be  rebuilt  from 
the  foundation:  Pierce  v.  Dyer,  109  Mass.  377.  The  principal  case  is  cited  in 
support  of  all  of  the  above  propositions.  It  was  said  in  Brooki  v.  Owrtu,  50 
N.  Y.  643,  that  the  question  of  the  right  to  make  the  foundations  of  a  new 
party- wall  deeper,  and  the  new  wall  itself  higher,  than  the  old  one,  was  not 
in  the  principal 
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[16  Nbw  You.  68.] 

PsoYiaiONs  Of  Gensbal  Natukb  in  Local  Statutb  not  Indicated  n 
Title  are  valid  notwithstanding  a  constitutional  requirement  that  every 
local  bill  shall  embrace  but  one  subject,  which  shall  be  exppossed  in  the 
title;  as,  in  case  of  provisions  relating  to  oourts  throughout  the  state  con- 
tained in  a  statute  entitled  '*An  act  to  enlarge  the  juriBdiction  of  the 
courts  "  of  a  particular  locality. 

Chaeaoter  or  Evkbt  Statqtk  is  Dbterminbd  by  Pbovisions,  and  not 
BY  Titlb,  for  the  purpose  of  ascertaining  whetlier  it  is  general  or  locaL 

Nkw  Yobk  Act  of  1855,  AnTHOBiziNo  Courts  or  Oyer  and  Tebminsb 
TO  Gbant  New  Trial,  although  No  Excefhon  was  Taken  below, 
does  not  require  such  court  to  reverse  for  every  error  which  would  be  the 
subject  of  an  exception,  but  only  when  satisfied  that  the  verdict  is  against 
law  or  evidence,  or  that  justice  requires  a  new  triaL 

UvDER  Said  Act,  in  ordinary  cases,  the  court  cannot  determine  that  such  is 
the  character  of  the  verdict,  unless  the  whole  evidence  is  brought  9p» 
Yet  if  the  charge  is  erroneons  on  a  point  of  law  fundamental  to  the  d» 
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f eDM,  and  the  oonvlctioii  appean  to  have  been  founded  on  that  error,  a 
reversal  ia  proper,  although  the  whok  rridenoe  is  not  before  the  coarty 
and  no  exception  was  taken. 
BuKDKN  or  Pboov  of  iNaAvmr  ni  Cbiminal  Case  xb  on  DznKDAxrr,  but 
a  preponderance  of  evidence  is  soffident  to  establish  it,  and  an  instruction 
that  it  must  be  proved  beyond  a  reasonable  doubt  is  erroneous.  Per 
Bowen,  J. 

BlNITT  IS  BlBMENT  in  CbIMB  or  MVRDEB,  A2rD  MUST  BB  PBOVED   by  the 

prosecution.  To  chai^^e  that,  sanity  being  the  normal  state,  there  Is  no 
presumption  of  insanity,  but  the  burden  of  proTing  it  is  upon  the  prisoner, 
ia  error;  the  prisoner  is  entitled  to  the  benefit  of  any  reasonable  doubt  of 
his  sanity.    Per  Brown,  J. 

Writ  of  error  to  reyiBe  a  conviction  of  murder.  The  pris- 
oner was  tried  for  killing  his  wife,  and  was  convicted  notwith- 
standing a  defense  of  insanity,  under  a  charge  by  the  judge  that 
the  burden  of  proving  insaniiy  was  on  the  defense.  His  counsel 
brought  error,  and  as  the  charge  had  not  been  excepted  to,  asked 
for  a  new  trial  under  laws  of  1855,  615,  c.  837,  authorizing  the 
granting  of  a  new  trial  in  cases  punishable  by  death  or  impris- 
onment for  life,  although  no  exception  was  taken.  But  the  su- 
preme court  held  the  statute  unconstitutional,  and  sustained  the 
charge.  The  defendant  then  sued  out  a  writ  of  error  from  this 
court.  For  the  charge  given  by  the  judge  on  the  trial,  see  15 
How.  Pr.  518.  For  the  argument  and  opinions  in  the  supreme 
court,  see  8  Park.  Cr.  272. 

Lyman  I^remain  and  Bufus  W,  Peckham^  for  the  plaintiff  in 
error. 

HamiUon  Harris^  for  the  defendants  in  error. 

By  Court,  Bowen,  J.  On  the  trial  of  the  prisoner,  the  presid- 
ing justice  charged  the  jury,  among  other  things,  as  follows: 
**  The  fact  of  the  killing  is  admitted;  that  the  act  was  done  by 
the  prisoner  is  not  disputed;  thus  the  issue  is  really  reversed 
from  the  usual  one.  The  question  of  his  insanity  is  matter  of 
positive  defense,  to  be  affirmatively  proved;  a  failure  to  prove  it 
is  (like  the  failure  to  prove  any  other  fact)  the  misfortune  of  the 
party  attempting  to  make  the  proof;  and  in  this  case,  as  in 
all  cases  of  fact,  you  are  not  to  presume  what  has  not  been 
proved,  under  the  distinctions  and  upon  the  principles  already 
given  you.  The  act  being  plainly  committed,  and  that  the 
prisoner  did  it  being  undoubted,  and  the  defense  set  up  on  his 
part  that  he  was  insane,  the  burden  of  the  proof  is  shifted.  In 
the  proof  of  the  deed  itself,  if  any  reasonable  doubt  be  left  on 
your  minds,  the  prisoner  is  to  be  acquitted;  but  as  sanity  is  the 
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natural  state,  there  is  no  presumption  of  insaniiyy  and  the  defense 
must  be  proved  beyond  a  reasonable  donbt.  If  (canvassing  the 
whole  evidence  on  the  legal  principle  laid  down  in  the  charge) 
the  prisoner  has  satisfied  you  so  far  beyond  a  reasonable  doubt 
that  you  find  that  he  was  at  the  time  of  the  killing  so  far 
really  insane  as  not  to  be  responsible  (under  the  distinctions 
stated  to  you)  for  this  particular  act,  you  acquit;  otherwise  you 
cannot." 

No  exception  was  taken  to  any  part  of  the  chaige  to  the  jury; 
but  it  is  claimed  by  the  prisoner's  counsel  that,  by  virtue  of  the 
provisions  of  the  act  of  May  12, 1855,  Laws  of  1855,  613,  the 
whole  charge  is  before  the  court  for  review  on  the  writ  of  error; 
and  that  if  any  part  of  it  is  found  to  be  erroneous,  the  judgment 
must  be  reversed  for  that  cause.  The  third  section  of  the  act 
provides  that  '*  every  conviction  for  a  capital  offense,  or  for  one 
punishable  as  a  minimum  punishment  by  imprisonment  in  state 
prison  for  life,  shall  be  brought  before  the  supreme  court  and 
court  of  appeals  from  the  courts  of  oyer  and  terminer  of  this 
state,  or  from  the  courts  of  general  sessions  of  the  peace  in  and 
for  the  city  and  county  of  New  York,  by  a  writ  of  error  wiih  a 
stay  of  proceedings  as  matter  of  right.  And  the  said  appellate 
court  may  order  a  new  trial,  if  it  shall  be  satisfied  that  the  ver- 
dict against  the  prisoner  was  against  the  weight  of  evidence  or 
against  law,  or  that  justice  requires  a  new  trial,  whether  any 
exception  shall  be  taken  or  not  in  the  court  below."  The  title 
of  this  act  is,  *'An  act  to  enlarge  the  jurisdiction  of  the  courte 
of  general  and  special  sessions  of  the  peace  in  and  for  the  city 
and  county  of  New  York; "  and  the  whole  act  relates  exclusively 
to  the  courts  mentioned  in  the  title  and  the  courts  of  oyev  and 
terminer  of  the  city  of  New  York,  except  the  third  section.  It 
is  claimed  that  the  act  contravenes  the  section  of  the  constitu- 
tion of  this  state,  art.  3,  sec.  16,  which  provides  that  ''no 
private  or  local  bill  which  may  be  passed  by  the  legislature  shall 
embrace  more  than  one  subject,  and  that  shall  be  expressed  in 
the  title,"  and  is  therefore  void.  So  far  as  the  provisions  of  the 
act  regulate,  or  were  intended  to  regulate,  the  proceedings  in 
courts  of  oyer  and  terminer  in  the  state  generally,  the  subject 
of  it  is  not  expressed  in  the  titie.  But  those  provisions  are 
neither  local  nor  private,  and  had  the  act  contained  no  other, 
and  yet  been  passed  with  its  present  tiUe,  or  without  any  titie, 
it  clearly  would  not  have  come  within  the  constitutional  pro- 
hibition;  and  the  question  is,  Are  these  provisions  rendered  void 
by  reason  of  their  being  contained  in  the  same  act  with  other 
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proTisions  of  local  applieatioiiy  the  title  to  the  aci  veftesaing  only 
to  the  latter  provisions?  I  think  not.  The  act,  bo  far  as  its 
provisions  relate  to  the  courts  of  oyer  and  terminer  of  the  state 
generally,  is  a  public  act  of  general  application,  and  is  therefore 
not  within  the  prohibition.  It  is  not  to  be  deemed  a  private  or 
local  act  because  its  title  so  indicates.  The  character  of  it  is  to 
be  determined  by  its  provisions,  and  not  its  title. 

But  the  court  of  review  is  not  required  by  the  act  to  reverse 
the  judgment  in  a  capital  case  for  every  error  committed  upon 
the  trial  which  would  be  the  subject  of  an  exception.  It  is  only 
when  the  court  is  satisfied  that  the  verdict  is  against  the  weight 
of  evidence  or  against  law,  or  where  justice  requires  it,  that  the 
judgment  is  to  be  reversed. 

When  an  erroneous  ruling  or  an  erroneous  charge  is  excepted 
^to,  the  judgment  is  reversed,  unless  the  appellate  court  is  satis- 
fied that  the  party  could  not  have  been  prejudiced  thereby;  but 
this  act  requires  a  reversal  only  where  the  court  is  satisfied  that 
the  party  has  been  actually  prejudiced;  and  I  do  not  see  how 
the  court  can  ordinacily  be  thus  satisfied,  unless  upon  a  review 
of  the  whole  evidence  introduced  upon  the  trial,  a  very  small 
portion  of  which  is  before  us  in  this  case. 

The  prisoner's  counsel,  however,  complain  of  that  part  of  the 
charge  in  which  the  jury  were  instructed,  in  effect,  that  unless 
they  were  satisfied  beyond  a  reasonable  doubt  that  the  prisoner 
was  insane  at  the  time  of  the  homicide,  he  was  not  entitled  to 
a  verdict  of  acquittal  on  that  ground.  If  this  part  of  the  charge 
was  erroneous,  I  think  it  must  be  held  that  the  verdict  was,  in 
the  language  of  the  statute,  ''against  law."  That  the  deceased 
died  from  blows  inflicted  by  the  prisoner  was  not  disputed  upon 
the  trial,  the  only  defense  interposed  being  insanity;  and  as 
evidence  was  introduced  tending  to  substantiate  the  defense, 
the  verdict  should  have  been  predicated  upon  correct  legal  rules 
applicable  to  such  defense. 

It  is  a  general  rule,  applicable  to  all  criminal  trials,  that  to 
warrant  a  conviction  the  evidence  should  satisfy  the  jury  of  the 
defendant's  guilt  beyond  a  reasonable  doubt;  and  it  has  been 
held  that  there  is  a  distinction  in  this  respect  between  civil  and 
criminal  cases.  This  rule  is  based  upon  the  presumption  of  in- 
nocence, which  always  exists  in  favor  of  eveiy  individual  charged 
with  the  commission  of  a  crime.  It  is  also  a  rule,  well-estab- 
lished by  authority,  that  where,  in  a  criminal  case,  insanity  is 
■et  up  as  a  defense,  the  burden  of  proving  the  defense  is  with 
the  defendant,  as  the  law  presumes  every  man  to  be  sane.     But 
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I  apprehend  that  the  same  evidence  will  establish  the  defense 
which  would  prove  insanity  iu  a  civil  case.  The  role  requiring 
the  evidence  to  satisfy  the  jury  beyond  a  reasonable  doubt  is 
one  in  favor  of  the  individual  on  trial  charged  with  crime,  and 
is  applicable  only  to  the  general  conclusion,  from  the  whole  evi- 
dence, of  guilty  or  not  guilty. 

Li  Stale  V.  Spencer^  21  N.  J.  L.  196,  Chief  Justice  Homblower 
laid  down  the  rule  that,  in  order  to  acquit  a  person  on  the 
ground  of  insanity,  the  proof  of  insanity,  at*  the  time  of  com- 
mitting the  act,  ought  to  be  as  clear  and  satisfactory  as  the  proof 
of  committing  the  act  ought  to  be  in  order  to  find  a  sane  man 
guilty. 

But  with  all  due  deference,  I  think  the  rule  is  incorrect  in  prin- 
ciple, ai^d  contrary  to  the  ancient  authorities,  especially  if,  as  is 
said  by  elementary  writers,  a  jury  is  authorized  to  find  a  fact, 
when  the  effect  will  be  to  charge  an  individual  with  a  debt,  from 
evidence  less  satisfactory  than  when  it  will  convict  him  of  a 
crime. 

In  OimmonwedUh  v.  Kimball,  24  Pick.  866  [35  Am.  Dec.  326], 
it  was  held  that  a  charge  in  a  criminal  case,  that  when  the 
government  had  made  out  a  prima  facie  case  it  was  incumbent 
upon  the  defendant  to  restore  himself  to  that  presumption  of 
innocence  in  which  he  was  at  the  commencement  of  the  trial, 
was  erroneous,  and  that  the  instruction  should  have  been  that 
the  burden  of  proof  was  upon  the  commonwealth  to  prove  the 
guilt  of  the  defendant,  and  that  he  was  to  be  presumed  to  be 
innocent  unless  the  whole  evidence  in  the  case  satisfied  them  he 
was  guilty. 

In  Commonwealth  v.  Sogers,  7  Met.  600  [41  Am.  Dec.  458],  the 
defendant  was  tried  on  an  indictment  for  murder,  and  insanity 
was  set  up  as  a  defense;  and  after  the  jury  had  retired  to  con- 
sider of  their  verdict,  they  returned  into  court  to  inquire  whether 
they  must  be  satisfied  beyond  a  doubt  of  the  insanity  of  the 
prisoner  to  entitle  him  to  an  acqtdttal.  The  chief  justice,  in 
reply,  instructed  them  that  if  the  preponderance  of  the  evidence 
was  in  favor  of  the  insanity  of  the  prisoner,  they  would  be  au- 
thorized to  find  him  insane. 

In  CommonuoeaUh  v.  York,  7  Boston  L.  B.  610,  the  defendant 
was  tried  for  homicide;  and  in  answer  to  a  question  from  the 
jury  whether  it  was  for  the  prisoner  to  prove  provocation,  or 
mutual  combat,  and  whether  he  was  to  have  the  benefit  of  any 
doubts  upon  that  subject,  the  judge  who  presided  at  the  trial 
said  in  reply,  among  other  things,  '*  that  the  role  of  law  isy 
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when  the  fact  of  killing  is  proved  to  have  been  committed  by 
the  accosed,  and  nothing  further  is  shown,  the  presumption  ol 
law  is  that  it  is  malicious^  and  an  act  of  murder,  and  that  the 
proof  of  matter  of  excuse  or  extenuation  lies  on  the  accused; 
....  but  when  therg  is  anj  endence  tending  to  show  excuse 
or  extenuation,  it  is  for  the  jury  to  draw  the  proper  inferences  of 
fact  from  the  whole  evidence,  and  decide  the  fact  upon  which 
the  excuse  or  extenuation  depends,  according  to  the  preponder- 
ance of  evidence." 

I  think  the  part  of  the  charge  complained  of  is  erroneous,  and 
that,  although  no  exception  was  taken,  the  error  is  such  that, 
under  the  provisions  of  the  statute  above  referred  to,  the  judg* 
ment  should  be  reversed  for  that  cause;  and  if  I  am  right  in  the 
above'  conclusion,  it  is  unnecessary  to  consider  the  other  ques- 
tions in  the  case. 

All  the  judges  concurred. 

Judgment  reversed  and  new  trial  ordered. 

Bbown,  J.,  also  delivered  an  opinion  in  favor  of  revenaL  He  stated,  ia 
■nbetance,  that  he  could  not  aasent  to  the  doctrine  laid  down  in  the  charge  in 
the  court  below  with  reepect  to  the  burden  and  weight  of  evidence  of  inaan* 
ity  in  criminal  cases,  and  that  the  trial  judge  had  treated  the  condition  of  the 
prisoner's  mind,  as  to  sanity,  as  a  thing  distinct  from  the  act'  constituting 
the  crime,  and  as  in  the  nature  of  an  afi&rmative  defense  by  the  prisoner,  like 
those  defenses  in  civil  actions  which  admit  the  cause  of  action,  and  allege  it 
to  have  been  determined  by  matter  subsequent.  After  giving  a  summary  of 
the  chaige,  he  said  that  it  was  strictly  applicable  to  the  defense  of  insanity 
In  civil,  but  not  in  criminal,  cases.  He  admitted  tliat  sanity  was  the  normal 
mental  condition,  and  that  insanity  was  not  to  be  presumed;  but  he  denied 
that  the  burden  of  proof  shifted  in  a  murder  case  where  the  killing  was  admit' 
ted,  and  the  defense  of  insanity  was  set  up,  and  insisted  that  it  was  still  neces- 
sary for  the  prosecution  to  show  all  the  essential  constituents  of  the  offense, 
induding  the  malttm  antnmm.  He  denied,  also,  the  doctrine  of  the  court  be- 
low, that  homicide  was  per  ae  criminal,  although  he  admitted  that  the  pre- 
mmption  was  that  it  was  so,  and  that  the  killing  being  conceded,  the  law 
presumed  sufficient  understanding  and  malice.  But  he  said  they  must  exist 
as  facts  to  constitute  the  o£fense,  since  they  were  of  the  essence  of  it,  and  the 
jury  must  believe  them  to  exist,  and  the  presumption  of  their  existence  was 
a  mere  rule  of  evidence.  He  said  that  proof  must  be  carefully  distinguished 
from  burden  of  proof,  which  he  defined  as  the  obligation  imposed  upon  a 
party  alleging  a  fact  to  prove  it.  It  might  be  proved  by  ordinary  eyidence, 
or,  in  some  cases,  presumed,  but  in  either  case  must  be  established  by  the 
party  asserting  it.  If  presumed,  the  presumption  might  be  rebutted;  and  if 
the  rebuttal  left  the  fact  doubtful,  the  party  alleging  it  must  suffer.  Sound 
memory  and  discretion,  a  vicious  will,  being  essential  to  the  crime  of  murder, 
the  prosecution  must  establish  them.  The  vicious  act  and  vicious  will  must 
eooeur  to  make  out  the  crime:  4  Bla.  Com.  21.  If  either  was  wanting,  there 
no  murder  or  manslaughter.    If  there  was  a  doubt  as  to  the  vicious  act» 


648  People  v.  McOAim.  [New  York, 

the  killing,  the  priioiMr  must  have  the  benefit  of  it.  So  if  there  was  a  donhl 
M  to  the  vioions  will,  why  should  the  prisoner  be  deprived  of  the  benefit  of 
it  T  If  the  understanding  is  deficient,  the  will  and  act  do  not  concur;  becanss 
if  there  is  no  understanding,  there  is  no  choice;  and  if  there  is  no  choice,  the 
will,  being  but  the  determination  of  the  choice,  cannot  act.  Lord  Coke's 
definition  of  murder,  which,  with  some  slight  ^pdifications,  is  tlie  statutory 
definition,  is:  '*  When  a  person  of  sound  memory  and  discrimination  unlaw- 
fully  killeth  any  reasonable  creature  in  being,  and  under  the  king's  peace. 
with  malice  aforethought,  express  or  implied:"  3  Co.  List.  47.  "Every 
member  of  this  sentence,"  the  learned  justice  continued,  "is  of  the  weight- 
iest import  in  determining  the  constituents  of  the  crima"  He  proceeded, 
then,  to  analyze  the  definition,  and  to  show  that  each  member  described  an 
essential  element  in  the  complete  crime.  Every  one  of  them,  therefore,  must 
be  proved  or  presumed  in  order  to  convict,  each  of  them  being  a  part  of  the 
primary  case  of  the  prosecution  to  be  established  beyond  a  reasonable  doabL 
Though  the  law  presumes  maUce  from  the  killing,  yet  if  the  evidence  leaves  it 
doubtful  whether  the  act  was  intentional  or  accidental,  should  not  the  accused 
have  the  benefit  of  it  ?  And  is  he  not  entitled  to  the  same  benefit  upon  the 
question  of  his  sanity  ?  If  he  was  not  sane  when  the  act  was  done,  he  is  no 
more  responsible  for  it  than  for  the  act  of  another  man.  The  cases  under 
the  license  laws,  and  under  the  English  game-laM's  where  the  doubt  is  as  to 
the  license,  or  the  necessary  qualifications,  his  honor  thought  not  to  be  anal- 
sgous  to  the  present  case.  These  matters  relied  upon  in  those  cases  as  a  de- 
fense wens  entirely  separate  from  and  independent  of  the  act  constituting  the 
ofiense.  Commenting  upon  CommontcecUth  v.  York,  0  Met.  03,  S.  C,  43  Am. 
Dec.  373,  and  CommontoedUh  v.  Bogers,  7  Met.  500,  S.  C,  41  Am.  Deo.  458^ 
the  learned  justice  declared  them  irreconcilable  in  principle,  the  reasoning  of 
the  latter  case  being  utterly  unsound,  since  the  defense  of  insanity  was  not  a 
confession  and  avoidance,  as  there  stated,  but  an  absolute  denial  of  capacity 
to  commit  crime.  Quoting  the  answer  of  the  judges,  as  given  by  Tindal,  C.  J., 
in  McNaughton*B  Case,  47  Eng.  Com.  L.  131,  he  said  it  did  not  dispose  of 
the  question,  and  though  valuable,  it  furnished  no  guide  when  the  question 
of  insanity  was  shrouded  in  doubt.  He  declared,  also,  that  what  was  said  by 
Homblower,  C.  J.,  in  Stale  v.  Spencer^  21  N.  J.  L.  190,  was  inconsistent  with 
itself;  the  result  of  it,  however,  seemed  to  be,  that  the  jury  are  to  be  governed 
by  the  degree  of  uncertainty  in  which  the  proof  leaves  the  question  of  insan- 
ity. His  honor  further  remarked  that  the  observations  of  the  eminent  judges 
in  the  cases  referred  to  should  doubtless  be  received  with  great  respect,  but 
would  be  entitled  to  greater  weight  if  it  appeared  that  **  their  attention  was 
directed  to  the  circumstance  that,  notwitiistanding  the  legal  presumption, 
the  sanity  of  the  prisoner's  mind  is,  under  all  the  definitions  of  the  crime,  to 
be  made  out  affirmatively  upon  the  trial  as  a  part  of  the  case  for  the  prosecu- 
tion." He  concluded  that  there  was  error  in  the  charge  of  the  court  below, 
and  a  new  trial  should  be  awarded,  if  his  brethren  saw  no  objection  to  the 
form  in  which  the  question  had  been  brought  up  under  the  statute,  he  not 
having  been  able  to  examine  that  subject. 

CoNSTiTUTioNALmr  OF  Statutbs  BuBBAonio  Subjects  not  Ezprbssid 
IN  Title. — ^This  subject  is  discussed  in  the  note  to  Davis  v.  StaU^  61  Am. 
Dec  337-346.  See  also  BeUevOle  etc  H.  /?.  Co.  v.  Cfrtgory,  68  Id.  689;  Samlo 
V.  StaUt  63  Id.  487,  and  note.  The  principal  case  Is  cited  in  many  subse- 
quent decisions  in  New  York  as  an  authority  upon  the  construction  and  efiPed 
of  the  constitutional  provision  of  that  state  upon  this  subject.  Thos  is  it 
In  PectUe  v.  Common  Ctmneii  {ff  BrooUyn^  13  Abb.  Pr..  N.  &.  126; 
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Murray  y.  Maywetc  tfKew  Torh,  II  Jones  ft  S.  167;  and  Smith  v.  Mayor  ete. 
qfNew  T&rk,  7  Bobt  104;  S.  C,  34  How.  Pr.  511,  to  the  point  that  generally 
provisions  on  a  snbjeet  of  a  local  nature  contained  in  a  local  statute,  but  not 
expressed  in  its  title,  are  void.  But  where  the  bill,  though  local  in  its  main 
features,  contains  proTisions  of  a  geperal  nature  not  expressed  in  its  title,  it  ia 
well  settled,  upon  the  authority  of  the  principal  case,  that  these  latter  pro- 
Tisions are  valid:  People  v.  StevenBt  2  Abb.  Pr.,  K.  S.,  351;  S.  C,  51  How. 
Pr.  146;  Bretz  ▼.  Mayor  ete,  of  New  York,  4  Abb.  Pr.,  K  S.,  260;  S.  C,  .^ 
How.  Pr.  136;  S.  C,  6  Bobt.  331;  Lewenthal  v.  Mayor  etc,  of  New  York,  61 
Barb.  521;  S.  C,  5  Lans.  634;  People  v.  Morgan,  65  Barb.  486;  S.  C,  1  Thomp. 
ft  C.  HI;  Fail  Brook  Coal  Co.  v.  Lynch,  47  How.  522;  McLain  y, Mayor 
etc.  qf  New  Yort,  3  Daley,  134;  FelUmm  v.  Mayor  etc  qf  New  York,  8  Hun, 
489;  Rieharde  v.  Rieharde,  14  Id.  28;  S.  G.  in  court  of  appeals,  76  N.  Y.  188; 
Murray  v.  Mayor  etc  qf  New  York,  U  Jones  ft  S.  167;  Baldwin  v.  Mayor  etc 
qf  New  York,  2  Eeyes,  409,  per  Hunt,  J.,  dissenting;  WiUiame  v.  People^  24 
K.  Y.  407;  People  v.  Superviaora  qfChaMtauqua  Co,,  43  Id.  13.  8o,  where  such 
general  provisions  are  contained  in  the  charter  of  a  corporation:  FaU  Brook 
Coal  Co,  V.  Lynch,  41  How.  Pr.  522.  It  seems  that  local  exceptions  in  a 
general  statute,  though  not  indicated  in  the  title,  are  valid,  but  if  not,  they 
do  not  avoid  the  whole  act,  but  are  simply  themselves  inoperative:  In  re  New 
York  Railway  Co,,  7  Hun,  240.  But  in  People  v.  Superviaora  of  Chamtauqua 
Co.,  43  N.  Y.  13,  Folger,  J.,  speaking  for  the  court,  while  admitting,  on  the 
authority  of  the  principal  case,  that  general  provisions  contained  in  a  local 
statute  and  not  referred  to  in  the  title  are  nevertheless  valid,  refused  to  con- 
cede that  the  joining  of  two  subjects  in  a  bill,  one  public  or  general,  and  one 
private  or  local,  will  save  the  private  matter  from  conflicting  with  that  claute 
of  the  section  of  the  constitution  which  prohibits  a  private  bill  from  embrac- 
ing more  than  one  subject.  Where  an  act  contains  distinct  matter  not  ex- 
pressed in  the  title,  it  is  not  void  entirely,  but  is  valid  as  to  what  is  expressed: 
In  re  De  Vaneene,  31  How.  Pr.  341.  Distinct  provisions  of  a  bill  need  not  bo 
embraced  in  the  title,  but  only  distinct  subjects:  State  v.  Young,  47  Ind.  168, 
per  Buskirk,  J.,  and  Downing,  C.  J.,  dissenting,  citing  the  principal  case. 
This  doctrine  is  thus  expressed  in  Central  etc  R.  R.  Co.  v.  TweiUy-third  St. 
R.  R.  Co.,  54  How.  Pr.  179,  citing  the  principal  case:  "A  statute  which  em- 
bodies various  different  provisions  relating  to  a  common  subject,  and  having  a 
natural,  although  not  necessary,  connection  therewith  and  with  each  other, 
and  which  by  its  title  so  designates  the  subject  of  the  entire  enactment  as 
that  neither  the  legislature  nor  the  public  at  large  is  likely  to  be  misled  or 
deceived  thereby,  is  not  obnoxious  to  the  constitutional  inhibition."  So  in 
Alexander  v.  Bennett,  6  Jones  ft  S.  498,  and  People  v.  Lawrence,  41  N.  Y.  139, 
it  is  held,  citing  the  principal  case,  that  the  title  of  an  act  need  not  express 
the  details,  but  the  subject  only.  It  was  held  in  People  v.  Alien,  42  Id. 
418,  that  the  doctrine  of  the  principal  case  would  not  support  the  constitu- 
tionality of  an  **  act  to  incorporate  the  Schenectady  Astronomical  Observa- 
tory," oontaining  an  appropriation  of  money  from  the  school  fund  to  support 
the  observatory,  the  latter  subject  not  being  expressed  in  the  title.  The 
court  distinguished  the  principal  case  from  the  one  at  bar,  on  the  ground  that 
the  "intent  was  to  aooompUsh  a  single  main  object,  which  was  well  expressed 
in  the  tiUe.'* 

AcfT  Void  in  Pabx  vox  Nigsrsabilt  Void  in  Toto:  See  Santo  v.  Stale^ 
63  Am.  Dec.  487,  and  note.  In  HurWurt  v.  Banke,  1  Abb.  N.  C.  166,  S.  C, 
52  How.  Pr.  205,  the  principal  case  is  cited  to  the  point  that  though  part  of 
aa  aot  may  be  unoonstitutional  end  void,  another  disiinot  part  not  neoeisarily 
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identified  with  it  nmy  not  be,  the  act  being  perfect  without  the  nnccnwtita- 
tional  proTision. 

TlTLB  07  AOT,  WHBN  EbSOBTBB  TO  VOR  PUBPOSB  OF  Ck)2VTBniNO  IT:  See 

JBlabeney  ▼.  Blaheney,  30  Am.  Dec  574.  In  Pumpelly  ▼.  ViOage  qfOawego^  45 
How.  Pr.  244,  it  is  held,  citing  the  principal  case,  that  the  title  is  not  to  be 
nsorted  to  where  the  words  of  the  statute  are  clear  and  positive;  and  gen- 
cnlly,  that  the  character  of  an  act,  as  to  its  being  public  or  private,  or  the 
like,  is  to  be  determined  by  its  provisions,  and  not  by  its  title,  the  principal 
case  is  cited  in  McLain  v.  Mayor  etc,  <ifNew  Torh,  3  Daly,  34;  Pumpdiy  v. 
FUIoye  qfOiwego,  mipra;  Goodrich  v.  RutM,  42  N.  Y.  184;  PeopU  ▼.  HUU^ 
S6  Id.  ^1. 

Statuti,  when  Desm£D  Local. — All  the  provisions  of  an  act,  it  is  held, 
must  be  local  to  make  the  act  local:  MeLain  v.  Mayor  etc.  qfNew  York,  3 
Daly,  34.  Any  law  limited  to  any  particular  locality  is  local,  irrespective  of 
tlie  population  of  such  locality,  whether  great  or  snudl:  People  v.  (yBrien,  38 
K.  Y.  195.  An  act  authorizing  the  common  council  of  a  certain  municipality 
to  elect  a  number  of  directors  of  a  designated  tailroad  is  local,  although  by 
its  title  it  is  merely  an  act  to  amend  a  certain  chapter  of  the  general  laws: 
People  v.  Hills,  35  N.  Y.  451,  all  citing  the  principal  case.  It  is  cited  also 
in  People  v.  Davis,  61  Barb.  483,  as  not  deciding  the  question  whether  or  not 
«  statute  relating  to  the  courts  of  special  sessions  of  the  peace  in  New  York 
city  is  a  local  statute.  The  court  there  held  that  such  a  statute  was  not 
local,  because  it  related  to  the  administration  of  justice,  which  is  a  matter  of 
public  concern.  Cardoso,  J.,  delivered  the  opinion.  In  Macomber  v.  Mayor 
Wc  of  New  York,  17  Abb.  Pr.  39,  the  principal  case  was  referred  to  as  render* 
log  it  doubtful  whether  '*an  act  to  enable  the  supervisors  of  the  city  and 
county  of  New  York  to  raise  a  tax*'  was  a  local  statute. 

BUKDEN  AND  SUFFICIKNOT  OF  PrOOF  RESPSCTINO  InSANITT  IN  CUMINAI. 

Cases:  See  State  v.  Marler,  36  Am.  Dec.  398;  Commonwealth  v.  Sogers,  41  Id. 
458;  Commontoealth  v.  York,  43  Id.  373;  Carter  v.  State,  62  Id.  639,  and 
cases  cited  in  the  notes  thereto.  It  is  difficult  to  say  just  what  was  deter- 
mined on  this  point  in  the  principal  case.  The  views  of  the  two  judges  who 
delivered  opinions  are  entirely  at  variance.  They  agree  only  in  holding  that 
the  accused  in  a  criminal  case,  relying  on  insanity  as  a  defense,  need  not  prove 
it  beyond  a  reasonable  doubt  in  order  to  secure  an  acquittaL  In  citing  the 
ease  on  this  point,  however,  it  seems  to  be  generally  assumed  that  the  opin« 
ion  of  Brown,  J.,  was  the  opinion  of  the  court  In  Kimg  v.  State,  9  Tex. 
App.  554,  the  case  is  cited  to  the  point  that  the  burden  of  proof  of  insanity  is 
not  on  the  defendant  in  a  criminal  case.  It  is  cited  abo  in  People  v.  IFoto, 
M  How.  Pr.  232,  and  Polk  v.  State,  19  Ind.  172,  to  the  point  that  the  burden 
oi  proof  on  that  question  is  on  the  prosecution,  and  that  to  convict,  the  jury 
most  be  satisfied  of  the  prisoner's  sanity,  beyond  a  reasonable  doubt.  In  the 
former  of  these  cases,  Westbrook,  J.,  charging  the  jury,  says,  after  stating 
that  the  jury  must  acquit  if  they  have  any  reasonable  doubt  of  the  prisoner'i 
sanity:  *'  I  give  the  prisoner  the  full  foroe  of  that  rule  in  consequence  of  the 
ease  of  People  v.  McCann,  16  N.  Y.  68.  Up  to  that  time,  as  I  understand 
the  law  to  have  been  in  this  state,  upon  the  prisoner  devolved  the  burden  of 
proving  that  he  was  insane;  that  the  law  prseumed  a  person  who  committed 
erime  to  be  sane,  insanity  being  a  matter  of  defense  to  be  proven,  and  proven 
beyond  all  doubt.  But  this  case  shifts  this  responsibility,  and  throws  it  upon 
the  people.  The  people  must  satisfy  you  be]rond  all  rsasonable  doubt  that 
Ike  prisoner  understood  this  act;  that  he  had  reason,  percepti<m,  and  under- 
'duiding  sufficient  to  know  that  the  laws  of  God  and  the  land  said  he  should 
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not  do  it."  Mr.  Chief  Jnrtioe  Cooley,  in  People  v,  OaHmU.  17  Mich.  23, 
refers  to  the  principal  case  as  "clear  and  satisfactory"  on  this  point,  and 
holds  that  the  prosecution  need  not  ofier  proof  of  sanity  in  the  first  instance, 
bnt  may  rest  npon  the  presumption  of  sanity  until  some  evidence  to  the  con- 
trary is  introduced;  but  though  the  defense  must  take  the  initiative,  the 
jury  must  bear  in  mind  that  the  burden  of  proof  on  this  point,  as  on  other 
parts  of  the  case,  is  on  the  prosecution.  In  PcUteraon  v.  Pecpfe,  40  Barb. 
639,  Bacon,  J.,  after  stating,  in  substance,  the  doctrine  of  the  principal  case 
on  this  point,  as  laid  down  by  Brown,  J.,  said  that  he  did  not  "  clearly  appre- 
hend nor  quite  appreciate  the  course  of  reasoning  by  which  this  conclusion  is 
reached, "  and  declared  it  opposed  to  several  well-considered  cases.  But  ad- 
mitting the  decision  to  be  sound,  he  thought  it  did  not  warrant  the  position 
that,  where  self-defense  was  relied  on  in  a  murder  case,  the  jury  should  acquit 
if  they  liad  a  reasonable  doubt  that  the  defendant  in  good  faith,  upon  the  ap- 
pearances, apprehended  his  life  to  be  in  danger  when  he  killed  the  deceased, 
the  two  defenses  being  entirely  dissimilar,  and  that  the  defendant  in  that 
case,  to  make  out  his  justification,  must  prove  it  beyond  a  reasonable  doubt. 
In  People  v.  Coffman,  24  Cal.  237,  the  principal  case  is  cited,  and  the  court, 
adopting  the  doctrine  of  Bowen,  J.,  hold  that  the  burden  of  proof  of  insanity 
In  a  criminal  case  is  on  the  defendant,  but  that  no  more  stringent  proof  ii 
necessary  than  in  a  civil  case  involving  the  question  of  sanity  or  insanity. 

Othkb  Poutts  to  Whicb  Prcicipal  Cabs  u  Citbd  are:  That  in  a  capital 
or  other  criminal  case  a  mere  technical  error,  not  prejudicial  to  the  prisoner, 
nor  afiecting  any  substantial  right,  is  no  ground  of  reversal:  Gardiner  v.  PeO' 
;>^  6  Park.  Cr.  190;  People  v.  Gonzalez,  35  N.  Y.  60;  see  also  McKinney  v. 
People,  43  Am.  Deo.  65.  That  to  warrant  a  conviction  in  a  criminal  case  the 
evidence  must  exclude  every  reasonable  hypothesis  of  innocence:  People  v. 
Sehryver,  42  N.  Y.  6;  see  also  Hipp  v.  State,  83  Am.  Deo.  363;  Sumner  v. 
StaU,  36  Id.  557;  Commontoealth  v.  York,  43  Id.  373;  Stale  v.  Smith,  54  Id. 
678.  In  Brotherton  v.  People,  14  Hun,  486,  the  case  is  referred  to  as  an  in- 
stance of  a  reversal  of  a  conviction  for  misdirection  to  which  no  ezoeption 
was  taken;  but  it  is  said  that  this  depended  upon  the  statute,  and  Is  not  the 
general  rula. 
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(18  Naw  ToBX,  97.J 

Dbdication  07  Lakd  vok  Highway  dobs  not  Pass  Fxb,  but  Easbmbnt, 
or  right  of  use  only. 

Afpbopsiatjon  of  Highway  vok  Bailboad,  without  the  consent  of  the 
owner  of  the  fee,' or  compensation,  is  the  imposition  of  an  additional 
burden  upon  his  land,  and  entitles  him  to  damages  and  also  to  an  injunc- 
tion, the  injury  being  oontinuous  in  its  nature. 

Afpsal  from  a  jadgment  in  favor  of  a  railroad  oompacy  sued 
for  land  damages.  Prior  to  1837  Williams,  being  owner  of 
lands  between  what  were  then  the  villages  of  Syracnse  and 
Lodi,  which  he  desired  to  bring  into  market  as  town  lots,  laid 
ont  a  highway  through  them»  which  was  accepted  and  used  as  a 
public  street,  and  ultimately  became  **  Washington  street  *'  in  the 
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city  of  Syracuse.  The  defendant  railroad  company  obtained 
authority  from  the  legislature,  in  virtue  of  the  power  of  emi* 
nent  domain^  to  lay  its  track  and  run  its  trains  along  this  street, 
and  proceeded  to  do  so,  without  making  any  compensation  to 
Williams  as  owner  of  the  land.  The  action  was  brought  to  re- 
coTcr  damages  for  such  use  of  the  land.  The  decisions  below 
were  in  favor  of  the  company  (18  Barb.  222),  and  the  land* 
owner  apx>ealed. 

John  Sessiona,  for  the  appellant. 
Nicholaa  Hill,  for  the  respondent. 

By  Court,  Seldbn,  J.  This  is  a  suit  in  equity,  the  object  of 
which  is  to  obtain  a  perpetual  injunction  restraining  the  defend- 
ants from  continuing  to  use  and  occupy  with  their  railway  a 
portion  of  a  certain  highway  or  street  in  the  village  of  Syracuse 
known  as  Washington  street,  and  to  recover  damages  for  its 
past  occupation.  Washington  street  was  gratuitously  dedicated 
to  the  use  of  the  public  by  the  plaintiff  and  others,  through 
whose  land  it  was  laid;  and  the  Utica  and  Syracuse  Railroad 
Company,  to  the  rights  and  liabilities  of  which  the  defendants 
have  succeeded,  constructed  their  railway  upon  it  without  making 
any  compensation  to  the  plaintiff,  and  without  his  consent.  At 
the  time  the  track  was  laid  the  plaintiff  was  the  owner  of  a  large 
number  of  lots  fronting  upon  the  street,  a  portion  of  which  he 
has  since  sold,  with  a  reservation  of  his  claim  against  the  rail- 
road company  for  damages,  and  a  portion  of  which  he  still 
owns.  The  damages  which  have  accrued,  both  upon  the  sold 
and  unsold  portions  of  the  premises,  are  claimed  in  this  suit. 

The  defendants,  in  justification  of  their  occupation  of  the 
street,  show  that  the  charter  of  the  Utica  and  Syracuse  Bailroad 
Company,  Laws  of  1836,  319,  sec.  11,  declares  that  their  road 
might  'intersect"  and  be  built  upon  any  highway,  and  that 
this  right  is  confirmed  by  the  general  railroad  act  of  1850. 

They  also  show  the  express  consent  of  the  municipal  author- 
ities of  the  village,  as  well  as  of  the  city  of  Syracuse,  to  such 
occupation.  The  principal  question,  therefore,  and  the  only  one 
which  I  deem  it  necessary  to  consider,  is  whether  the  state  and 
municipal  authorities  combined  could  confer  upon  the  railroad 
company  the  right  to  construct  their  road  upon  this  street  with- 
out obtaining  the  consent  of  the  plaintiff  or  making  him  com- 
pensation. 

If  the  railway  encroaches  in  any  degree  upon  the  plaintiff's 
proprietary  rights,  then  it  is  dear  that  the  oonBtitoitioxial  inhi- 
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faitiony  which  forbids  the  taking  of  priyate  proi>eri7  for  pablio 
ase  "  without  just  compensation/'  applies  to  the  case.  It  is 
conceded  that  by  the  dedication  the  public  acquired  no  more 
than  the  ordinary  easement  or  right  to  use  the  premises  as  a 
highway;  and  that  the  plaintiff  continues  the  owner  in  fee  in 
respect  to  the  unsold  lots  to  the  center  of  the  street,  subject 
only  to  this  easement;  but  it  is  contended  that  the  taking  and 
ase  of  the  street  by  the  railroad  company  does  not  encroach 
apon  the  reserved  rights  of  the  plaintiff,  because  the  use  of  a 
street  for  the  purposes  of  a  railroad  is  only  ''  one  of  the  modes 
of  enjoying  the  public  easement." 

Before  examining  this  position  in  the  light  of  principle,  it  will 
be  well,  as  the  question  is  one  of  great  importance,  to  ascertain 
how  far  it  may  be  regarded  as  settled  by  authority.  In  doing 
this,  it  is  indispensable,  to  avoid  confusion,  to  separate  those 
oases  which  bear  directly  upon  the  question  from  numerous 
cases  which,  although  they  may  appear  upon  a  cursory  reading 
to  have  some  bearing  upon  the  subject,  will  be  found,  upon  closer 
eixamination,  to  throw  no  light  upon  it. 

In  the  first  place,  then,  it  should  be  observed  that  this  case 
bears  no  analogy  to  that  class  of  cases  in  which  the  main  inquiiy 
is  not  as  to  any  violation,  either  direct  or  consequential,  of  the 
corporeal  rights  of  property  of  the  plaintiff,  but  rather  to  those 
incidental  injuries  which  unavoidably  result  from  the  construc- 
tion of  railways  through  the  streets  of  populous  towns  and  vil- 
lages, such  as  noise,  smoke,  frightening  of  horses,  obstruction 
to  the  free  and  convenient  use  of  the  street,  etc.  I  will  refer  to 
two  or  three  of  the  cases  belonging  to  this  class  which  might  be 
supposed,  unless  closely  examined,  to  have  something  to  do 
with  the  question. 

The  case  of  Drake  v.  EiLdwn  River  R.  R,  Co.,  7  Barb.  508, 
was  a  suit  brought  by  a  number  of  persons  claiming  to  be  own- 
ers of  lots  fronting  on  Hudson  street,  in  the  city  of  New  York, 
to  restrain  the  defendants  from  laying  down  their  rails  in  that 
street.  Although  it  was  allied  in  the  complaint  that  the  plain- 
tiffs were  ovniers  in  fee  of  the  soil  to  the  center  of  the  street, 
and  the  point  was  made  that  the  conversion  of  the  street  into  a 
tailroad  track  was  a  violation  of  their  rights  of  property,  yet  as 
the  plaintiffs  entirely  &iled  to  establish  any  title  in  themselves 
to  the  soil  of  the  street,  the  question  presented  here  did  not  and 
could  not  arise.  Justice  Jones,  who  delivered  the  leading  opin* 
ion,  says:  ''The  plaintiff  can,  consequently,  have  or  claim  no 
right  or  title  to  the  legal  estate  of  the  portions  of  Hudson  and 
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Canal  streets  taken  by  the  corpoiation  of  the  city  by  authority 
of  law  for  the  purpose  of  laying  out  and  forming  or  opening  tba 
same.". 

Justice  Edwards  also  denied  that  the  plaintiff  had  any  title  to 
the  soil  of  the  street.  Indeed,  no  case  is  likely  to  arise  in  the 
city  of  New  York  -which  would  be  entitled  to  any  weight  in  the 
decision  of  this  question,  for  the  reason  that  it  is  claimed,  and 
apparently  with  much  justice,  that,  as  to  a  large  portion  of  the 
streets  in  that  city,  the  fee  of  the  land,  and  not  a  mere  easement, 
is  vested  in  the  corporation.  Judge  Hoffman,  in  his  recent 
work  on  the  corporate  powers  of  the  city,  after  arguing  with 
much  clearness  and  force  in  favor  of  the  position,  says:  "In 
every  street,  theil,  opened  under  the  provision  of  the  acts  of  1807 
and  1813,  the  fee  in  the  soil  is  vested  in  the  corporation.  It  is 
divested  from  the  original  owners:"  Hoffman's  Treatise,  289. 

There  are  also  two  cases  which  have  arisen  in  the  city  of 
Brooklyn  which  it  may  be  well  briefly  to  notice,  viz. :  Plant  v. 
Long  Island  B.  R.  Co.,  10  Barb.  26;  and  Hents  v.  Long  Island  B. 
B.  Co,,  13  Id.  646.  In  neither  of  these  cases  did  the  question 
here  presented  arise.  lu  the  first,  the  defendants,  under  an 
authority  from  the  common  council  of  the  city  of  Brooklyn,  had 
constructed  a  tunnel  under  the  street  upon  which  the  plaintiff's 
premises  were  situated.  The  opinion  of  the  court  was  delivered 
by  Justice  Edwards,  who,  while  he  argued  at  some  length  in 
favor  of  the  power  of  city  corporations  to  deal  with  streets  in  a 
way  not  authorized  in  respect  to  highways  in  the  countiy, 
nevertheless  held  that  the  question  now  under  consideration 
did  not  arise,  after  insisting  that  it  did  not  appear  in  the 
case,  but  that  the  plaintiff  might  have  received  compensation, 
he  says:  ''But  again,  suppose  that  no  compensation  has  been 
made  to  the  owners  of  the  adjoining  lands,  and  no  consent  has 
been  obtained  from  them,  how  can  the  plaintiff  take  advantage 
of  it  in  this  suit?  He  does  not  claim  damages  for  trespass 
upon  land  owned  or  possessed  by  him,  nor  for  an  injury  done 
to  the  soil  in  front  of  his  lot.  He  claims  consequential  damages 
for  injury  alleged  to  have  been  done  to  his  business." 

In  the  second,  which  was  a  special-term  case,  Judge  Strong, 
before  whom  it  was  heard,  cautiously  reserves  his  opinion  upon 
the  point  before  us.  After  showing  that  the  plaintiff  had  estab- 
lished no  titie  to  the  soil  of  the  street,  he  says:  "But  if  the 
plaintiff  had  a  full  titie  to  the  land  in  question  when  it  was  first 
taken,  and  if  he  would  then  have  been  entitied  to  any  compen- 
sation from  the  defendants  for  appropriating  it  to  a  species  of 
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locomotion  different  from  that  for  which  it  had  been  dedicated 
or  acquired  (concerning  which  it  is  not  necessary  that  I  should 
give  an  opinion,  nor  do  I),  there  is  still  a  serious  obstacle  in  ibm^ 
way  of  obtaining  an  injunction." 

The  case  of  Ohio  d  Lexington  B,  B.  Co.  v.  AppUgate^  8  Danft» 
289,  having  been  decided  by  the  highest  court  in  Kentucky,  is 
apparentiy  relied  upon;  but  it  clearly  belongs  to  the  same  class 
with  those  already  considered.  Chief  Justice  Bobertson  there 
discusses  the  general  subject  very  elaborately,  and  in  a  variety 
of  aspects;  but,  upon  careful  analysis,  it  will  be  found  that  the 
only  points  involved  in  the  case  were,  whether  the  railroad  was 
a  purpresture,  or  such  an  interference  with  the  incorporeal- 
rights  or  easements  appurtenant  to  the  plaintiff's  lots,  situated 
upon  the  street,  as  constituted  it  a  private  nuisance.  Indeed, 
the  latter  may  be  considered  the  only  point,  as  there  clearly 
could  be  no  purpresture  when  the  road  was  constructed  by  the 
express  authority  of  both  the  municipal  and  state  governments. 
No  such  question  as  that  presented  in  this  case  could  have 
arisen,  because  the  fee  of  the  land  over  which  the  street  wae 
laid  was  regarded  as  being,  not  in  the  plaintiffs,  but  in  the  cor- 
poration of  Louisville.  This  clearly  appears  from  the  language 
of  the  chief  justice.  In  one  portion  of  his  opinion  he  saysr 
''Although,  therefore,  an  ordinary  public  way  may  be  discon- 
tinued or  applied  to  some  other  public  puxpose  than  that  for 
which  it  was  first  established,  without  any  legal  liability  for 
pecuniary  compensation  to  the  local  public,  or  to  any  owner  of 
adjoining  lands,  because  neither  such  public  nor  proprietor  had 
any  right  of  property  in  the  way,  or  any  other  legal  interest  in 
it  than  that  which  was  common  to  all  the  people;  and  though, 
also,  the  mayor  and  council,  holding  the  legal  titie  to  the  streets 
of  Louisville  in  trust,  chiefly  for  public  purposes,  might  regrade 
and  improve  those  streets,"  etc. 

This  extract  shows  not  only  that  the  plaintiffs  had  no  title  te 
the  soil,  but  that  they  were  seeking  redress  for  being  deprived 
of  their  easement  in  the  street,  and  that  this  was  the  point  under 
consideration  by  the  court. 

These  cases  and  others  of  the  same  class  may  be  considered 
as  setUing  the  question  that  a  railroad  in  a  populous  town  is  not  a 
nuisance  per  8e,  and  that  when  the  railroad  company  has  acquired 
the  titie  to  the  land  upon  which  its  road  is  located,  such  com- 
pany, being  in  the  exercise  of  a  lawful  right,  is  not  liable  unless 
guilty  of  some  misconduct  or  negligence  for  any  consequential 
injuries  which  may  result  to  others  from  the  operation  and 
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of  its  road;  but  they  decide  nothing  whatever  in  regard  to  ih« 
question  to  be  considered  in  this  case;  and  it  would  not  have 
been  necessary  to  notice  them  at  all,  were  it  not  that  in  some  of 
them  so  many  points  are  discussed,  which  were  not  before  the 
oonrt,  that  without  a  close  examination  what  is  really  derided 
would  not  readily  be  seen. 

There  is  also  another  class  of  cases  in  which,  although  the  in- 
jury complained  of  is  to  the  corporeal  rights  of  the  plaintiff, 
yet,  being  merely  consequential,  and  no  direct  trespass  or  un- 
authorized intrusion  upon  the  plaintiff's  property  being  alleged, 
the  question  under  consideration  here  could  not  arise.  Such 
are  cases  of  Fletcher  y.  Aiibum  and  Syracuse  E.  B.  Co. ,  25  Wend. 
464;  Chapman  t.  Albany  and  Schenectady  B.  B.  Co.,  10  Barb.  360. 
In  these  and  the  like  cases,  the  title  of  the  company  to  the 
ground  on  which  its  road  is  built  is  not  disputed;  it  is  unneces- 
sary, therefore,  to  notice  them  further  here. 

We  come,  then,  to  the  consideration  of  the  cases  which  do 
bear,  with  more  or  less  weight,  upon  the  question  to  be  decided, 
and  upon  which,  so  far  as  authority  is  concerned,  its  decision 
must  mainly  depend.  The  first  among  these  cases,  in  the  order 
of  time  as  well  as  of  importance,  is  that  of  IHistees  of  the  Pres- 
byterian Society  of  Waterloo  y.  Auburn  and  Bocheeter  B.  B,  Co.,  3 
Hill  (N.  Y.),  567.  The  declaration  was  in  trespass  for  entering 
upon  the  plaintiff's  premises,  digging  up  the  soil,  and  construct- 
ing their  railroad  track  upon  it.  The  defense  was,  that  the 
locu8  in  quo  was  a  public  highway,  and  that  the  charter  of  the 
company  expressly  authorized  it  to  construct  its  road  upon  and 
across  any  highway.  The  point,  therefore,  was  presented  in 
the  most  direct  manner  possible,  and  the  defense  was  most  em- 
phatically oTerruled.  The  language  of  Chief  Justice  Nelson  is 
most  pertinent  and  forcible.  He  says:  '*  But  the  plaintiffs  were 
not  divested  of  the  fee  of  the  land  by  the  laying  out  of  a  high- 
way; nor  did  the  public  thus  acquire  any  greater  interest  therein 
than  a  right  of  way,  with  the  powers  and  privileges  incident  to 
that  right;  such  as  digging  the  soil,  and  using  the  timber  and 
other  materials  found  within  the  limits  of  the  road,  in  a  reason- 
able manner,  for  the  puxpose  of  making  and  repairing  the  same. 
Subject  to  this  easement,  and  this  only,  the  rights  and  interests 
of  the  owner  of  the  fee  remained  unimpaired.  It  is  quite  clear, 
therefore,  even  if  the  true  construction  of  the  eleventh  section 
accords  with  the  view  taken  by  the  counsel  for  the  defendants, 
that  the  legislature  had  no  power  to  authorize  the  company  to 
enter  upon  and  appropriate  the  land  in  question  for  purposes 
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other  than  those  to  which  it  bad  been  originally  dedicated,  in 
ponnance  of  the  highway  act,  without  fiist  providing  a  juat 
compensation  therefor." 

It  was  urged  in  that  case,  as  in  this,  that  namg  the  road  for 
a  railway  was  only  a  different  mode  of  exercising  the  right 
which  had  been  acquired  by  the  people;  that  the  use  was  virtu- 
ally the  same,  viz.,  that  of  accommodating  the  traveling  public. 
But  the  argument  met  with  no  favor  from  the  court.  Judge 
Nelson  says:  *'  It  was  said  on  the  argument  that  the  highway  is 
only  used  by  the  defendants  for  the  purposes  originally  designed, 
the  accommodation  of  the  public,  and  for  this  compensation  has 
already  been  made.  This  argument  might  have  been  used  with 
about  the  same  force  in  the  case  of  Sir  John  Lade  t.  Shephard, 
2  Stra.  1004." 

He  adds  on  this  subject:  **  The  daim  set  up  [bj  the  defend* 
ants]  is  an  easement;  not  a  right  of  passage  to  the  public,  but 
to  the  company,  who  have  the  exclusive  privilege  of  using  the 
track  of  the  road  in  their  own  peculiar  manner.  The  public 
may  travel  with  them  over  the  tnck,  if  they  choose  to  ride  in 
their  cars." 

This  case,  decided  by  our  late  supreme  court  upon  full  con* 
ddeiation  and  in  so  emphatic  a  manner^  ought  to  be  conclusive, 
unless  it  appears  upon  principle  to  be  clearly  erroneous.  It 
has  never  been  overruled,  nor  has  its  force  been  materially  im* 
paired  by  any  decision  in  this  state.  The  case  of  Adams  v.  Sar- 
atoga and  Washington  B.  B.  Co.,  11  Barb.  414,  might  seem,  both 
from  the  note  of  the  reporter  and  from  some  of  the  renuirks  of 
the  learned  judge  who  delivered  the  opinion,  to  be  inconsistent 
with  the  case  just  reviewed;  but  upon  careful  examination,  it 
will  be  found  that  nothing  which  was  necessarily  decided  in  it 
conflicts  in  the  slightest  degree  vrith  that  case. 

The  action  was  ejectment,  to  recover  portions  of  a  street  in 
the  village  of  Whitehall,  called  Church  street,  upon  and  along 
which  the  defendants  had  constructed  their  railroad  track.  Jer- 
emiah Adams,  under  whom  the  plaintiff  claimed,  had  originally 
dedicated  the  street  to  the  use  of  the  pubb'c,  laying  out  lots  on 
each  aide,  all  of  which  he  had  sold  and  conveyed  to  different  indi- 
viduals. The  plaintiff's  daim  rested  upon  the  ground  that  the 
title  of  the  purchasers  of  these  lots  did  not  extend  to  the  center 
of  the  street.  The  court,  however,  rejected  this  claim,  and  held 
that  the  pi««*3ff  had  no  title  whatever  to  the  land  occupied  bj 
the  defendants'  road.  This  certainly  vras  sufficient  to  dispose 
of  the  ease,  and  all  that  was  said,  therefore,  upon  the  question 
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depending  here,  was  strictly  obiier.  The  same  may  be  said  in 
regard  to  the  case  of  IfUhau  t.  Sharp,  15  Barb.  193.  The  ques- 
tion did  not  arise  in  that  case. 

We  might,  therefore,  with  propriety  perhaps,  consider  the 
ease  of  Thiatees  of  the  Presbyterian  Society  of  Waterloo  t.  Auburn 
and  Rochester  E.  B.  Co.,  8  Hill  (N.  Y.),  567,  as  definitively  set- 
tling the  point  in  this  state. 

I  will,  however,  refer  to  the  case  of  Philadelphia  and  IVenton 
B.  a.  Co.,  6  Whart.  26  [86  Am.  Dec.  202],  by  way  of  illostiai- 
ing  the  reasoning  that  must  be  resorted  to  in  order  to  sustain 
the  right  of  a  railroad  company  to  occupy  a  highway  without 
making  any  oomx>ensation  to  the  individuid  owners  of  the  fee. 
The  case  came  before  the  supreme  court  of  Pennsylvania,  upon  ex- 
ceptions to  the  report  of  the  jurors  or  commissioners  appointed 
by  the  court  of  quarter  sessions  of  Philadelphia  county  to  des- 
ignate the  route  of  the  road,  they  having  located  a  part  of  the 
road  upon  and  along  Front  street,  in  the  district  of  Kensington^ 
a  part  of  the  city  of  Philadelphia. 

Exceptions  were  taken  by  the  commissioners  having  dhaige 
of  the  streets  in  Kensington,  and  also  by  the  individual  propri- 
etors of  lots  on  Front  street;  by  the  former,  on  the  ground  that 
the  location  of  the  road  upon  the  street  interfered  with  the  pub- 
lic easement  vested  in  the  corporation  of  the  city,  and  by  the 
individual  citizens,  on  the  ground  that  private  property  was 
taken  for  public  use  without  compensation,  contraiy  to  the  pro- 
vision of  the  state  constitution. 

The  exception  of  the  commissioners  is  answered  by  Ohief  Jus- 
tice Gibson  in  thiswise:  he  says:  *'  The  legal  title  to  the  ground, 
therefore,  remains  in  him  who  owned  it  before  the  street  was 
laid  out;  but  even  that  is  an  immaterial  consideration,  for  an 
adverse  right  of  soil  could  not  impair  the  public  right  of  way 
over  it,  or  prevent  the  legislature  from  modifying,  abridging, 
or  enlarging  its  use,  whether  the  title  was  in  a  corporation  or  a 
stranger."  It  is  imnecessary  here  to  question  the  soundness  of 
this  position,  although  a  doubt  might  arise  whether  an  easement, 
which  is  quasi  at  least  a  matter  of  contract,  can  properly  be 
abridged  or  enlarged  by  the  legislature.  The  doctrine  may  i>ei> 
haps  be  true  in  respect  to  the  streets  of  a  city,  so  &r  as  the  cor- 
poration alone  is  concerned,  on  the  ground  that  the  easement  is 
not  for  the  exclusive  benefit  of  the  corporators,  but  of  the  whole 
people,  and  therefore,  that  the  ultimate  trust  is  in  the  state 
government;  but  that  the  legislature  have  the  power  to  enlarge 
a  use,  as  against  the  donor  or  vendor  of  such  use,  is  a  doctrine 
to  which  I  cannot  give  my  assent. 
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But  the  chief  justice  gives  a  different  answer  to  the  exception 
bj  the  indiyidnal  proprietors.  He  says:  "What,  then,  is  the 
interest  of  an  indiyidnal  inhabitant,  as  a  subject  of  compensa- 
tion, under  the  constitutional  injunction  that  private  property 
be  not  taken  by  a  corporation  for  public  use  without  it?  Even 
agreeing  that  his  ground  extends  to  the  middle  of  the  street,  the 
public  have  a  right  of  way  over  it.  Neither  the  part  used  for 
the  street  nor  the  part  occupied  by  himself  is  taken  away  from 
him;  and  as  it  was  dedicated  to  public  use,  without  restriction, 
he  is  not  within  the  benefit  of  the  constitutional  prohibition, 
which  extends  not  to  matters  of  annoyance." 

Is  this  sound  doctrine?  Is  it  true  that  one  who  dedicates 
land  for  a  highway,  or  street,  dedicates  it  to  the  public  use 
without  restriction  ?  I  apprehend  it  is  an  assumption  wholly 
unfounded,  and  contrary  to  a  multitude  of  cases  in  which  it  has 
been  held  that  the  public  acquire  nothing  beyond  the  mere  right 
of  passing  and  repassing  upon  the  highway,  and  that  in  all 
other  respects  the  rights  of  the  original  owner  remain  unim- 
paired. 

I  will  not  dwell  longer  upon  this  case,  as  it  will  not  be  seri- 
ously, and  cannot  be  successfully,  contended  either  that  the 
dedication  of  land  for  a  highway  gives  to  the  public  an  unlim- 
ited use,  or  that  the  legislature  have  the  power  to  encroach  upon 
the  reserved  rights  of  the  owner  by  materially  enlarging  or 
changing  the  nature  of  the  public  easement. 

The  only  plausible  ground  which  can  be  taken  is  that  which 
was  assumed  in  the  case  of  Trustees  of  the  Presbyterian  Society  of 
Waterloo  v.  Auburn  and  Rochester  R.  R.  Co.,  3  Hill  (N.  T.),  667, 
and  which  has  also  been  assumed  here;  viz.,  that  to  convert  a 
highway  into  a  railroad  track  is  no  material  change  in  or  en- 
lai^ement  of  the  uses  to  which  it  was  originally  dedicated; 
that  the  construction  of  a  railroad  along  a  highway  is  simply 
one  of  the  modes  of  accomplishing  the  object  of  the  original 
dedication;  viz.,  that  of  creating  a  thoroughfare  and  passage- 
way for  the  public;  in  short,  that  the  railroad  is  a  species  of 
highway,  and  that  the  two  uses  are  substantially  identicaL 

But  is  this  assumption  just?  Are  the  two  uses  the  same?  If 
the  only  difference  consisted  in  the  introduction  of  a  new  motive 
power,  it  would  not  be  material.  But  is  there  no  distinction 
between  the  common  right  of  every  man  to  use  upon  the  road  a 
conveyance  of  his  own  at  will  and  the  right  of  a  corporation  to 
use  its  conveyances,  to  the  exclusion  of  all  others  ? — between  the 
right  of  a  man  to  travel  in  his  own  carriage  without  pay  and 
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the  right  to  travel  in  the  oar  of  a  railroad  oompanj  on  paying 
their  price  ? 

It  may  be  said  that  the  use  of  the  road  as  a  common  highway 
is  not  subyerted;  that  a  man  may  still  drive  his  own  carriage 
upon  it.  Without  pausing  to  notice  the  fallacy  of  this  argument, 
and  the  impracticability  of  the  enjoyment  of  such  a  right  where 
railroad  trains  are  passing  and  repassing  every  half-hour,  let  us 
look  at  the  subject  in  another  point  of  view.  The  right  of  the 
public  in  a  highway  is  an  easement,  and  one  that  is  vested  in 
the  whole  public.  Is  not  the  right  of  a  railroad  company,  if  it 
has  a  right  to  construct  its  track  upon  the  road,  also  an  ease- 
ment? This  cannot  be  denied;  nor  that  the  latter  easement  is 
enjoyed,  not  by  the  public  at  large,  but  by  a  corporation;  be- 
cause it  will  not  be  pretended  that  every  man  would  have  a 
right  to  go  and  lay  down  his  timbers,  and  his  iron  rails,  and 
make  a  railroad  upon  a  highway.  Here,  then,  are  two  ease- 
ments, one  vested  in  the  public,  the  other  in  the  railroad  com- 
pany. These  easements  are  property,  and  that  of  the  railroad 
company  is  valuable.  How  was  it  acquired?  It  has  cost  the 
company  nothing.  The  theory  must  be  that  it  is  carved  out 
and  is  a  part  of  the  public  easement,  and  is  therefore  the  gift  of 
the  public.  This  would  do  if  it  was  given  solely  at  the  expense 
of  the  public.  But  it  is  manifest  that  it  is  at  the  joint  expense 
of  the  public  and  the  owner  of  the  fee.  Ought  not  the  latter, 
then,  to  have  been  consulted? 

But  it  is  unnecessary  to  refine  upon  this  case.  Any  one  can 
see  that  to  convert  a  common  highway,  running  over  a  man's 
land,  into  a  railroi;d  is  to  impose  an  additional  burden  upon  the 
land,  and  greatly  to  impair  its  value.  As  no  compensation  has, 
in  this  case,  been  made  to  the  owner,  his  consent  must  in  some 
way  be  shown.  The  argument  is,  that  as  he  has  consented  to 
the  laying  out  of  a  highway  upon  his  land,  ergo,  he  has  con- 
sented to  the  building  of  a  railroad  upon  it;  although  one  of  these 
benefits  his  land,  renders  access  to  it  easy,  and  enhances  its  price, 
while  the  other  makes  access  to  it  both  difficult  and  dangerous, 
and  renders  it  comparatively  valueless.  Were  the  transaction 
between  two  individuals,  every  one  would  see  at  once  the  injustice 
of  the  conclusion  attempted  to  be  drawn.  It  is  the  public  in- 
terest supposed  to  be  involved  which  begets  the  difficulty,  and 
it  is  just  for  this  reason  that  the  constitution  interferes  for  the 
protection  of  individual  rights,  and  provides  that  private  prop- 
erty shall  not  be  taken  for  public  use  without  compensation— a 
provision  no  less  necessary  than  just,  and  one  which  it  is  the 
duty  of  the  courts  to  see  honestly  and  fairly  enforced. 
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The  case  stated  by  ihe  learned  justice  who  delivered  a  dis- 
Benting  opinion  in  the  supreme  court  is  a  striking  illustration  of 
the  injustice  that  would  frequentij  be  done  under  the  rale  con- 
tended  for  bj  the  defendants.  A  street  was  laid  out  through  a 
man's  land,  and  he  was  assessed  seyeral  hundred  dollars  for 
benefits,  in  addition  to  the  land  taken,  and  before  the  street  was 
opened,  it  was  taken  bj  a  railroad  company  and  conTcrted  into 
the  track  of  their  road.  The  owner  lost  his  land,  had  to  pay 
seyeral  hundred  dollars,  and  had  the  annoyance' of  the  railroad 
besides,  while  the  railroad  company  got  the  road  for  nothing. 

The  case  of  Ihhabilanta  of  Springfield  y.  Gonnedicui  B,  B,  B.  Co, , 
4  Cush.  63,  shows  what  the  supreme  court  of  Massachusetts 
thought  of  the  argument  that  the  uses  are  the  same.  It  was 
insisted  there,  on  the  part  of  the  defendants,  that  the  power 
conferred  upon  them  by  the  legislature  to  build  their  road  be- 
tween certain  termini  gave  them  by  necessaiy  implication  the 
right  to  build  their  track  upon  any  intervening  highway.  But 
Chief  Justice  Shaw,  in  reply  to  this  argument,  says:  *'  The  two 
uses  are  almost,  if  not  wholly,  inconsistent  with  each  other,  so 
that  taking  the  highway  for  a  railroad  will  nearly  supersede  the 
former  dse  to  which  it  had  been  legally  appropriated.  The 
whole  course  of  legislation  on  the  subject  of  railroads  is  opposed 
to  such  a  construction." 

I  concur  with  the  learned  chief  justice,  and  have  no  hesitation 
in  coming  to  the  conclusion  that  the  dedication  of  land  to  the 
use  of  the  public  as  a  highway  is  not  a  dedication  of  it  to  the 
use  of  a  railroad  company;  that  the  two  uses  are  essentially 
different;  and  that  consequenUy  a  railway  cannot  be  built  upon 
a  highway  without  compensation  to  the  owners  of  the  fee.  The 
legislative  provisions  on  the  subject  were  probably  intended,  as 
was  intimated  in  Ihiatees  of  the  Fredryterian  Society  of  Waterloo 
V.  Auburn  and  Bochester  B.  B.  Co.,  3  Hill  (N.  T.),  667,  to  confer 
the  right  so  far  only  as  the  public  easement  is  concerned,  leav- 
ing the  companies  to  deal  with  the  private  rights  of  individuals 
in  the  ordinaiy  mode.  If,  however,  more  was  intended,  the 
provisions  are  clearly  in  conflict  with  the  constitution,  and  can- 
not be  sustained. 

It  follows  that  the  defendants,  in  constructing  their  road  upon 
Washington  street  without  the  consent  of  the  plaintiff,  and  with- 
out any  appraisal  of  his  damages  or  compensation  to  him  in 
any  form,  were  guilty  of  an  imwarrantable  intrusion  and  tres- 
pass  upon  his  property,  and  that  he  is  entiUed  to  relief.  Al- 
though he  had  a  remedy  at  law  for  the  trespass,  yet  as  the  tre^ 
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pass  was  of  a  contmaoos  nature,  he  had  a  right  to  come  into  a 
court  of  equity,  and  to  invoke  its  reetraining  power  to  prevent 
a  multiplicity  of  suits,  and  can,  of  course,  recover  his  damages 
as  incidental  to  this  equitable  relief.  There  may  be  doubt  as  to 
his  right  to  recover  in  this  suit  the  damages  upon  the  lots  which 
have  been  sold;  because,  as  to  those  lots,  thor^  was  no  occasion 
to  ask  any  equitable  relief,  and  to  permit  the  damages  to  be 
assessed  in  this  suit  in  effect  deprives  the  defendants  of  the 
right  to  have  them  assessed  by  a  jury.  But  as  this  question  has 
not  been  raised,  it  is  unnecessaiy  to  consider  it. 

The  judgment  must  be  reveised,  and  there  must  be  a  new 
trial,  with  costs  to  abide  the  event. 

SHAjnELAiiD,  J.,  read  an  opinion  concurring  in  the  lesolt  of  the 
foregoing,  and  discussing  certain  questions  of  evidence  which 
the  disposition  of  the  main  point,  in  accordance  with  his  opin- 
ion and  that  of  Seldsm,  J.,  rendered  it  immaterial  to  decide,  and 
which  were,  therefore,  not  passed  upon  by  the  court. 

CoxsTocK  and  Paiqb,  JJ.,  took  no  part  in  the  decision.  All 
the  other  judges  concurred. 

Judgment  reversed  and  new  trial  ordered.  * 

Railroad  nr  Strkit,  Powib  ov  Statk  to  Authobisb:  See  Ikmk  t. 
Mayor  ete.  qfNew  Tark,  67  Am.  Deo.  180;  CommomweaUh  ▼.  Brie  etc.  E.  B, 
Co.,  Id.  471;  ProUman  v.  Indianapolie  etc.  B,  R.  Co.,  63  Id.  650,  and  ceeet 
cited  in  the  notes  thereto.  The  principal  caae  is  cited  to  the  following  points 
rulating  to  this  subject:  The  dedication  of  land  for  a  street  or  highway  does 
not  preclude  the  owner  of  the  fee  from  objecting  to  the  oonstmotion  of  a 
railroad  therein,  the  nse  of  the  street  or  highway  for  railroad  pnxposes  b«ng 
the  imposition  of  a  new  burden  or  easement  upon  the  land,  which  neither 
the  state  nor  the  municipality  can  authorise  without  the  consent  of  the  owner 
of  the  fee,  except  upon  the  terms  of  making  compensation  to  him  in  the  man- 
ner provided  by  the  eminent-donudn  statutes  of  the  state:  Appeai  qf  North 
Beach  etc  R.  B.  Co.,  32  GaL  510,  511;  Cox  v.  LouUmiOe  etc  B.  B.  Co.,  48 
Ind.  190;  Heathr.  Barman, ^ Barb.  498;  New  Torhetc.B.B.  Co.Y.Mafor 
etc.  of  New  Tori,  1  Hilt.  585;  EeUeyy.  JTin^,  33How.  Pr.  44,  45;  liatterqf 
New  York  etc.  B.  B.  Co.,  15  Hun,  66;  Ford  v.  Chicago  etc  B.  Co.,  14  Wis. 
616.  Such  an  occupation  of  a  highway  by  a  railroad  company  is  not  merely 
a  new  use  of  the  public  easement  therein:  Wa^er  t.  Troy  etc  B.  B.  Co.,  2S 
N.  Y.  5S2;  it  ii  a  deyotion  of  the  highway  to  a  use  not  common  to  all 
travelers,  but  exclusive  in  the  company:  New  York  etc  B,  B.  Co.  y.  Mayor 
etc  cfNew  York,  1  Hilt.  585.  A  statute  or  ordinance  authorising  the  con- 
struction of  a  railroad  in  a  street,  the  fee  in  which  is  not  in  the  pnblio,  is 
therefore  to  be  construed  merely  as  a  oonsent  to  such  use  with  the  consent  of 
the  abutters  owning  the  fee,  or  after  making  oompensation  to  them  as  pro- 
vided by  law,  and  the  railroad  company  avails  itself  of  the  consent  oonferrsd 
by  the  statute  or  ordinance  at  its  peril  if  the  consent  of  the  abutters  is  not 
obtained,  or  if  oompensation  is  not  made  to  them:  Indiamapdw  etcB.  B.O0. 
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T.  ffarUey,  67  IlL  445;  WoBhmaton  Cemetery  t.  Proepect  Park  etc,  H,  R.  Co., 
68  N.  Y.  397;  S.  C,  4  Abb.  N.  G.  22.  The  interest  of  an  owner  of  the  fee 
in  a  highway  can  be  appropriated  without  hie  consent  only  under  the  emi- 
nent-domain statutes:  McUUr  qf  EkvaUd  R.  R.  Co.,  7  Hun,  24a  The  abut- 
ter injured  by  such  an  appropriation,  without  his  consent,  of  a  highway  in 
which  he  has  a  fee,  may  have  his  action  for  damages:  Cox  t.  Louisville  etc.  R, 
R.  Co.,  48  Ind.  190.  Or  he  may  have  an  injunction  against  such  appropria- 
tion of  the  highway  without  his  oonsent  and  without  compensation:  FFosA- 
tngton  Cemetery  v,  Proeped  tte»  R,  R.  Co.,  7  Hun,  656;  Jliilhau  v.  Sharp,  27 
N.  Y.  625;  Hendermm  ▼.  New  York  etc.  R.  R.  Co.,  78  Id.  430.  The  Uft  of 
the  cases  above  cited  was  a  new  hearing  of  the  principal  case,  the  original 
plaintiff  having  died,  and  his  administrator  and  the  residuary  legatees  hav- 
ing been  substituted  as  plaintiflfs.  The  legislature  may  undoubtedly  confer 
authority  to  oonstmot  a  railroad  in  a  street  or  other  highway,  if  the  consent  of 
the  owner  is  obtained,  or  if  compensation  is  made  to  him:  PatUn  v.  New  York 
BUmted  R.  R.  Co.,  3  Abb.  N.  C.  314.  And  if  the  fee  in  the  street  or  highway 
b  in  the  public,  there  is  no  doubt  of  the  power  of  the  legislature  to  authorize 
the  construction  of  a  railroad  therein  without  the  consent  of  the  abutters  or 
eompensation  to  them :  Knox  v.  Mayor  etc.  qfNew  York,  55  BarK  41 1 ;  S.  C. ,  38 
How.  Pr.  73;  PaUen  v.  New  York  ElevaUd  R.  R.  Co,,  3  Abb.  K.  C  345;  Peo- 
ple V.  Kerr,  20  How.  Pr.  137;  S.  0.,  37  Barb.  405;  8.  0.  in  court  of  appeals, 
27  N.  Y.  192;  KdUnger  v.  FoHy-eecond  Street  etc  R.  R.  Co.,  50  Id.  210,  dis- 
tinguishing the  principal  case.  The  case  is  distinguished  on  the  same  point 
in  CaUshu  v.  Bioon\field  etc.  Qm-Ught  Co.,  I  Thomp.  k  C  548.  An  abutter 
on  a  street  having  no  title  to  the  soil  therein  has  no  claim  for  compensation 
against  a  railroad  company  laying  its  tiaok  there:  Canon  ▼.  Central  R.  R, 
Co.,  35  CaL  331.  % 

It  was  held  in  several  cases  in  the  supreme  court  of  New  York  that  tiM 
doctrine  of  the  principal  case  did  not  apply  to  street-railroads  whose  cars  are 
moved  by  horse-power,  or  otherwise  than  by  steam,  and  that  the  laying  of  a 
track  for  horse-cars  in  a  public  street  upon  a  level  with  the  grade  of  the 
street,  with  the  consent  of  the  state  or  municipality,  was  not  the  imposition 
of  a  new  easement  entitling  the  owner  of  the  fee  In  the  street  to  compensa* 
iion:  BroMynetc.  R.  R.  Co.  v.  Brooklyn  City  R.  R.  Co.,  33  Barb.  423;  Mamm 
▼.  BrooUyn  etc  R.  R.  Co.,  35  Id.  376,  distinguidung  the  principal  case.  But 
it  was  subsequently  determined  that  the  rule  of  the  principal  case  applied  to 
horse-car  railroads  as  well  as  to  those  whose  trains  are  propelled  by  steam: 
Craig  v.  Rochester  etc  R.  R.  Co.,  30  Id.  494,  496;  8.  G  in  court  of  appeals, 
39  N.  Y.  407,  approving  and  following  WUlkmu  t.  New  YorkCentral  R.  R. 
Co. 

In  Makan  v.  New  York  Central  R.  R.  Co.,  24  N.  Y.  661,  it  was  held,  citing 
the  principal  case,  that  where  a  turnpike  company  abandoncfd  its  road,  the 
legislature  could  not  authorise  its  transfer  to  a  railroad  company  without  the 
oonsent  of  the  owners  of  the  fee  or  compensation  to  them.  The  case  is  cited 
also  in  People  v.  Ceusity,  2  Lans.  296,  to  the  point  that  the  interest  of  a  rail- 
road company  in  a  street  in  which  its  track  is  located,  if  lawfully  acquired, 
b  a  valuable  interest  in  the  land  itself,  distinct  from  the  public  easement. 
Bo  it  b  cited  to  the  point  that  where  a  railroad  company  b  authorieed  to 
oonstmot  a  track,  switch,  or  turn-out  in  a  street,  it  is  error  to  charge  thai 
such  construction  b  a  private  nuisance:  Carson  v.  Central  B.  R.  Co.,  35  CaL 
S33. 

Lakd  Bouvxued  is  Tkbmb  on  Btbkit  OB  HiQHWAT  extends  to  the  middb 
•f  the  same  if  the  grantor  owns  so  far:  Paul  v.  Carver,  67  Am.  Dea  413i 
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ftnd  note  collecting  other  cases  in  this  series;  People  ▼.  Law^  34  Barb.  601; 
S.  C,  22  How.  Pr.  115,  citing  the  principal  case;  otherwise  where  the  exterior 
line  of  the  street  or  highway  is  specifically  designated  as  the  boandaiy: 
WhiU*$  Bank  v.  NichoU,  64  N.  Y.  75. 

iNjUNcnoKS  AGAINST  TRESPASS  OR  NtTiSAKCB. — ^As  to  injunctions  against 
trespass,  see  Bird  v.  Wilmington  etc,  R,  R.  Co,,  64  Am.  Dec.  739;  Burnley  ▼. 
Cook,  65  Id.  79,  and  cases  cited  in  the  notes  thereto.  As  to  injunctions  against 
nuisances,  soe  WoleoU  v.  Melick,  66  Id.  790;  Davis  v.  Mayor  etc.  qfNew  Tork^ 
67  Id.  186;  Dumesnil  v.  Duponl,  68  Id.  750,  and  notes.  See,  particularly  as 
to  injunctions  against  the  construction  of  railroads  in  streets  or  hlghwaysy 
Davie  v.  Mayor  etc,  of  New  York,  supra,  and  note.  To  the  point  that  injunc- 
tion is  a  proper  remedy,  in  case  of  a  continuing  trespass  or  nuisance  to  prevent 
a  multiplicity  of  suits,  the  principal  case  is  cited  in  Da  via  v,  LaniberteoH,  66 
Barb.  485;  Hutcnine  v.  Smith,  63  Id.  253;  Johnson  v.  Rochester,  13  Hun,  285; 
McKeon  v.  See,  51  N.  T.  307.  In  Sidener  v.  Norrietown  etc  Co,^  23  Ind.  626, 
and  Merrill  t.  Calkins,  73  N.  Y.  684,  the  case  is  cited  to  the  point  that  an 
injunction  will  lie  to  preyent  the  taking  of  land  for  a  railroad  or  other  im- 
proTement  without  making  due  compensation. 

Thb  principal  case  is  cited  to  other  points  as  follows:  Generally,  when 
an  owner  of  land  dedicates  it  to  a  particular  public  use  not  inconsistent  with 
law  or  public  policy,  neither  the  state  nor  the  municipality  within  which 
such  land  lies  can  divert  to  another  public  use,  except  by  the  power  of  emi- 
nent domain:  United  States  v.  lUinois  etc,  R,  R,  Co,,  2  Biss.  179.  The  ap- 
propriation by  a  railway  company  for  its  track  of  land  dedicated  for  a  park, 
without  the  consent  of  the  owner  of  the  fee,  or  compensation  to  him,  is  such 
a  disseisin  as  will  entitle  him  to  recover:  Perrin  v.  New  York  Central  R.  R, 
*Co,,  36  N.  Y.  121.  When  land  dedicated  for  a  highway  ceases  to  be  used  for 
that  purpose,  it  reverts  to  the  owner  of  the  fee:  Van  Amringe  v.  Bamett,  8 
Bosw.  372.  But  where  land  appropriated  by  a  private  corporation  for  a  plank 
road  1b  abandoned  as  such,  but  is  then  used  as  a  highway,  it  is  held  that  this 
is  not  such  a  change  of  use  as  to  cause  the  land  to  revert,  both  uses  being 
public,  distinguiBhing  the  principal  case:  ffeath  v  Barman,  49  Barb.  498. 
The  right  of  a  railroad  company  to  the  soil  over  which  its  track  runs  is  held, 
in  People  v.  Cassity,  46  N.  Y.  49,  to  be  an  easement  or  interest  in  the  land, 
where  it  is  not  the  absolute  owner,  citing  the  principal  case.  So  it  is  held 
that  the  occupation  of  land  for  constructing  and  maintaining  a  ditch  for  the 
drainage  of  other  lands,  pursuant  to  a  statute,  does  not  deprive  the  owner  of 
the  fee,  but  is  the  imposition  of  an  easement,  entitling  him  to  compensation: 
People  V.  Haines,  49  Id.  690.  Upon  the  authority  of  the  principal  caae» 
and  others  like  it,  it  is  held,  in  Calkins  ▼.  Bloomjleld  etc  OasMghl  Co,,  1 
Thomp.  &  C.  548,  affirmed  in  S.  C,  62  N.  Y.  386,  388,  that  a  gas  company 
cannot  be  authorized  to  lay  its  pipes  in  a  country  highway  without  the  con- 
sent of  the  owner  of  the  fee,  and  without  compensation  to  him.  Bnt  it  is 
held  that  the  construction  of  a  sewer  in  a  street  for  the  benefit  of  the  pablic 
at  large  does  not  entitle  the  owner  of  the  fee  to  compensation,  distinguishing 
the  principal  case:  Kelsey  v.  King,  32  Barb.  415;  S.  C,  11  Abb.  Pr.  183.  A 
statute  authorizing  the  construction  of  a  railway  over  a  stream,  or  the  like» 
will  not  legalize  the  invasion  of  private  rights:  RohinKU  v.  New  York  etc  R, 
R.  Co,,  27  Barb.  521.  In  San  Francisco  etc  R,  R.  Co.  v.  Caldwell,  31  CaL 
172,  the  principal  case  la  cited,  with  others,  as  to  the  authority  of  the  legisla> 
tnre  to  determine  whether  the  benefits  to  be  derived  by  the  public  from  an  im- 
provement are  sufficient  to  justi^  the  exercise  of  the  power  of  eminent  domain 
initsbehalf.    In  fr%t/s*sZ?anJk  v.  ^tcAo2s»64N.Y.  75.  itwasheldthatwhert 
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A  party  having  an  easement  in  laud  eoaght  to  appropriate  it  to  liie  ezolmive 
nee,  the  owner  wat  not  entitled  to  an  nnqoalified  judgment  for  the  poeeewion 
in  ejectment,  bat  only  to  a  judgment  for  the  poseession  snbject  to  the  eaee- 
ment,  and  the  principal  case  wat  distingniBhed  as  one  in  which  the  defend- 
ant was  a  more  trespssser,  having  no  right  in  the  premises. 


Austin  v.  Seabino. 

[16  Nxw  TOBK.  112.] 
COHRITUTIOH    AHD    Bt-LAWS    OF    VOLUNTABT    ChABITABUB    AflSOOIATIOHt 

saoh  aran  Odd-FellowB'  lodge,  are  of  no  legal  validity  and  effect  except 
aa  contracts,  and  are  binding  only  on  members  who  are  shown  to  have 
personally  assented  to  them. 

Constitution  of  Grand  Lodge  of  Odd-Fxllows  is  not  binding  on  the 
members  of  an  mtiincorporated  sabordinate  lodge  who  are  not  shown  to 
have  sabscribed  it,  unless  it  is  adopted  by  the  constitation  of  the  sab- 
ordinate lodge  which  such  members  have  sabscribed. 

Pbotision  fob  Fobfsitubx  of  Pbopsbtt  of  Subobdinatb  Lodge  in  the 
constitution  of  an  Odd-Fellows'  grand  lodge  for  misconduct,  on  the  ad- 
judication of  the  grand  lodge,  is  not  binding  upon  members  of  an  unin- 
corporated sabordinate  lodge,  even  though  they  have  assented  to  it,  such 
provision  being  against  public  policy;  and  an  adjudication  of  forfeitore 
under  such  provision  will  not  be  enforced  by  the  courts. 

Wbktheb  Voluntabt  Chabitablb  AflSociATioN  CAN  Sub  or  be  sued  in 
the  name  of  its  president  or  treasm-er,  under  the  New  York  statutes  of 
1849  and  1851,  qiuere, 

Appbal  from  a  judgment  of  the  supreme  court  in  favor  of  the 
defendants  upon  demurrer  to  the  complaint  in  an  action  brought 
hj  the  plaintiff,  as  treasurer  of  Oayuga  Lodge  No.  80,  Odd* 
Fellows,  to  recover  certain  lodge  property.  From  the  com- 
plaint it  appeared  that  the  plantiff  and  those  for  whom  he  sued, 
together  with  the  defendants  in  this  action,  were  formerly  mem- 
bers of  said  lodge.  It  appeared  also  that  the  charter  was  re- 
Toked,  after  due  proceedings  in  the  grand  lodge,  in  accordance 
with  its  constitution,  and  the  complaint  alleged  that  the  prop- 
erty of  the  lodge  now  sued  for  became  thereby  divested,  and 
vested  in  the  grand  lodge  as  trustee,  to  be  restored  to  said  lodge 
if  it  should  be  reinstated.  That  the  defendants  were  at  the  time 
of  the  revocation  of  the  charter  officers  of  the  lodge,  and  as 
such  had  control  of  its  property;  that  the  grand  master  had  de* 
manded  it  of  them,  but  they  refused  to  deliver  it;  that  the  char- 
ter was  afterwards  reissued  to  those  whom  the  plaintiff  repre- 
sented, they  not  having  participated  in  the  insubordination 
which  caused  the  revocation.    It  was  claimed  that  they  thereby 
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became  reinvested  with  the  title  to  the  property.  The  complaint 
further  charged  combination  and  confederacy  to  defraud  the 
plaintiff  and  his  associates.  The  nature  and  oxganization  of  the 
lodge,  of  the  state  grand  lodge,  and  of  the  grand  lodge  of  the 
United  States,  and  their  relations  to  each  other,  were  folly  set 
out.  Copies  of  the  constitution  of  the  subordinate  lodge,  and 
also  of  the  state  grand  lodge,  were  annexed  to  the  complaint 
and  made  part  of  it.  The  demurrer  was  on  the  ground  of  de- 
fect of  parties,  and  also  because  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  Other  facts  aie 
stated  in  the  opinion  of  Selden,  J. 

Benjamin  F.  HaU^  tot  the  appellant. 
Oeorge  BaiMnin^  for  the  respondents. 

By  Court,  Ssldsm,  J.  The  complaint,  upon  which  the  ques- 
tions in  this  case  arise  sets  out  what  appears  to  be  a  regular 
governmental  organization,  with  its  constitution  and  laws,  and 
powers  legislative  and  judicial.  The  head  of  this  organization 
is  a  congress  of  representatives,  called  the  grand  lodge  of  the 
United  States,  which  not  only  legislates  for  all  lodges  in  the 
several  states,  but  also  exercises  judicial  powers  over  them;  for 
the  complaint  states  that  the  grand  lodges  of  the  several  states 
are  subject  at  all  times  to  the  resolves,  orders,  and  decrees  of 
the  congress  of  representatives,  and  are  amenable  to  its  consti- 
tutional authority.  The  grand  lodges  of  the  several  states  and 
districts  exercise  similar  powers.  They  grant,  revoke,  and  re- 
new charters,  make  by-laws,  and  pass  judicially  upon  charges 
presented  against  subordinate  lodges,  expelling  or  reinstating 
them  at  pleasure.  These  powers  extend  to  the  confiscation  of 
the  entire  property  of  a  subordinate  lodge  whenever,  in  the 
opinion  of  the  grand  lodge,  upon  a  case  brought  regularly  be- 
fore it,  it  shall  satisfactorily  appear  that  such  subordinate  lodge 
is  guilty  of  insubordination.  Now,  all  this  is  very  well,  so  long 
as  the  lodges  neither  violate  nor  ask  any  aid  from  the  laws;  but 
it  may  witii  propriety  be  doubted  whether  the  judicial  power 
of  the  state  is  to  be  invoked  to  uphold  and  enforce  the  decrees 
of  these  self-constituted  judicatories. 

It  is  to  be  remarked  that  these  lodges  are  ohazitable  institu- 
tions, whose  objects  commend  them  extensively  to  public  &vor, 
and  that  there  are  four  hundred  of  them  in  northern  New  York 
alone,  and  being  purely  voluntary  associations,  there  is  of  course 
no  limit  to  the  amount  of  properly  which  they  may  acquire.  If 
suit  can  be  maintained,  then  all  this  property,  however 
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vasty  is  ultunately  controlled,  not  by  any  power  within  the  state, 
but  by  the  grand  lodge  of  the  United  States;  for  by  the  consti* 
tution  of  these  lodges,  as  given  in  the  complaint,  it  will  be 
seen  that  on  the  expulsion  of  any  subordinate  lodge  (which  is  a 
matter  resting  entirely  in  the  will  of  the  grand  lodge  of  the 
state  or  district),  the  whole  property  of  the  lodge  expelled  is, 
^)80  facto.  Tested  in  the  grand  lodge,  which  is  under  no  obliga- 
tion to  reinstate  the  lodge  or  restore  the  property;  and  as  the 
grand  lodge  of  the  state  is  bound  to  obey  the  decrees  of  the 
national  lodge,  the  whole  property  is  thus  brought  under  the 
control  of  the  latter.  This  is  entirely  unobjectionable,  so  long 
as  submission  to  these  decrees  is  merely  voluntary;  but  the 
question  is,  whether  that  submission  is  to  be  legally  and 
judicially  enforced. 

Let  us  see  what  a  chancellor  of  England  said  about  a  case 
Tery  similar  to  this.  I  refer  to  the  case  of  Uoyd  r.  Loaring,  6 
Yes.  778.  That  was  a  bill  filed  by  Evan  Uoyd  and  two  other 
persons  to  get  possession  of  the  dresses,  decorations,  books, 
papers,  etc.,  of  a  lodge  of  Freemasons,  called  the  Caledonia 
Chapter  Ne .  2.  The  plaintiff  stated  that  this  lodge  was  regu* 
larly  organized  under  a  charter  from  the  grand  or  head  chap- 
ter of  Boyal  Arch  Masons;  that  they  were  its  chief  officers, 
and  as  such  were  entitied  by  virtue  of  the  rules  of  the  society 
to  the  charge  and  custody  of  the  property,  etc.,  which  the  de- 
fendants had  forcibly  removed.  The  defendants  demurred  there, 
as  here,  to  the  bill.  The  opinion  of  Lord  Chancellor  Eldon  in 
that  case  is  so  precisely  applicable  to  this  that  I  will  make  one  or 
two  extracts  from  it.  He  said : '  'A  bill  might  be  filed  for  a  chattel, 
the  plaintiffis  stating  themselves  to  be  jointiy  interested  in  it  vrith 
several  other  persons;  but  it  would  be  very  dangerous  to  take 
notice  of  them  as  a  society  having  anything  of  constitution  in  it« 
In  this  bill  there  is  a  great  affectation  of  a  corporate  character. 
They  speak  of  their  laws  and  constitution,  and  the  original  char- 
ter by  which  they  were  constituted.  In  OiiUen  v.  Duke  of  QueenB- 
bury.  Lord  Thurlow  said  he  would  convince  the  parties  that 
they  had  no  laws  and  constitutions."  And  again:  ''  That  this 
court  will  bold  jurisdiction  to  have  a  chattel  delivered  up,  I  have 
no  doubt;  but  I  am  alarmed  at  the  notion  that  these  voluntary 
societies  are  to  be  permitted  to  state  all  their  laws,  forms,  and 
constitutions  upon  the  record,  and  then  to  tell  the  court  they 
are  individuals.  •  .  •  •  The  bill  states  that  they  subsist  under  a 
charter  granted  by  persons  who  are  now  dead;  and  therefore,  if 
this  charter  cannot  be  produced,  the  society  is  gone.    Upon 
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principles  of  policy,  the  courts  of  this  coantiy  do  not  sit  to  de- 
termine upon  charters  granted  by  persons  who  have  not  tiie 
prerogative  to  grant  charters." 

This  appears  to  me  to  be  apt  and  sensible  language  in  tiie 
case  in  which  it  was  used  where  the  charter,  constikition,  etc., 
were  barely  referred  to;  bat  with  what  increased  force  does  it 
apply  to  the  case  before  us,  in  which  we  have  spread  upon  the 
record  two  formal  constitutions,  one  of  which  contains  fifteen 
distinct  articles,  the  other  eleven,  each  article  being  subdivided 
into  a  variety  of  sections,  and  altogether  embracing  a  complete 
system  of  governmental  polity.  There  is,  however,  no  objection 
to  all  this,  provided  we  apply  to  these  articles  the  same  rules  as 
to  ordinaiy  agreements  inter  partes,  and  give  to  them  no  peculiar 
force  as  the  constitution  and  laws  of  an  organized  body. 

Admitting,  then,  the  action  to  be  well  brought  in  the  name  of 
the  treasurer,  under  the  act  of  April  7, 1849,  about  which  I  will 
not  stop  to  inquire,  it  is  clear  that  the  plaintiff  can  only  recover 
by  showing  either  a  legal  or  equitable  title  to  the  property  in 
question  in  the  lodge  which  he  represents,  that  is,  in  the  asso- 
ciated members  of  that  lodge.  How  does  he  show  this  ?  It  is 
conceded  by  the  complaint  that  the  property  originally  belonged 
to  the  lodge  expelled,  of  which  the  defendants  were  membezB. 
The  defendants,  therefore,  were  tenants  in  common,  with  the 
plaintiff  and  his  associates,  of  the  property,  and  had  an  equal 
right  with  them  to  its  custody.  It  is  incumbent  on  the  plaintiff 
to  show  a  legal  transfer  of  this  title.  This  he  assumes  to  do  by 
showing  the  expulsion,  by  the  grand  lodge,  of  the  old  Cayuga 
lodge,  and  the  restoration  of  the  new.  The  effect  is  supposed 
to  be  wrought  through  the  operation  of  the  constitutions  of  the 
two  lodges.  But  it  is  obvious  that  these  constitutions  can  have 
no  binding  force  whatever,  except  what  they  derive  from  the 
assent  of  each  individual  member.  That  is,  any  member,  to  be 
bound  by  them,  must  have  personally  assented  to  their  provis- 
ions. It  is  only  as  contracts  that  these  constitutions  are  in  the 
least  obligatory.  The  coimsel  for  the  plaintiff  takes  this  view 
of  the  case  in  his  printed  argument.  He  says:  "  The  court  is 
sitting  to  judge  between  individuals  as  to  rights  acquired  by 
the  contracts  between  them.  It  is  immaterial  whether  such 
contracts  are  made  in  the  form  of  subscriptions  to  general  con- 
stitutions and  by-laws,  or  to  separate  articles  of  agreement." 

Viewed,  then,  as  contracts,  these  constitutions  must  be  sab* 
ject  to  the  same  rules  with  all  other  oontraots.  It  must  be 
dearly  shown  that  the  defendants  have  assented  to  the  writtan 
constitutions  of  these  lodges. 


J 


Sept.  1857.]  Austin  v.  Seabino.  669 

The  complaiBt  avers  that  the  members  of  the  present  Cayuga 
lodge  ''  have,  each  and  every  one  of  them,  in  conformity  with 
the  usages  and  requirements  of  the  order,  subscribed  to  an  arti- 
cle of  association  denominated  a  constitution,  a  copy  of  which 
is  hereunto  annexed/'  etc.  There  is  also  a  general  averment 
that  the  grand  lodges  in  the  several  states  have  constitutions  to 
which  their  members  are  obligated  to  subscribe,  and  do  sub- 
scribe, and  that  one  of  these  grand  lodges  is  denominated  the 
Grand  Lodge  of  Northern  New  York,  and  that  this  lodge  has 
public  and  printed  articles  of  association,  styled  a  constitution, 
a  copy  of  which  is  thereunto  annexed.  But  there  is  no  aver- 
ment that  this  constitution  was  ever  in  fact  subscribed  by  any- 
body, nor  does  the  complaint  contain  any  direct  averment  that 
the  defendants  ever  subscribed  the  constitution  of  any  lodge, 
either  grand  or  subordinate.  The  averment  relied  upon  by  the 
plaintiff  upon  the  subject  is  this:  after  stating  the  existence  of 
the  original  Cayuga  lodge,  and  that  the  plaintiff  and  his  asso- 
ciates and  the  defendants  were  all  members  of  that  lodge,  the 
complaint  proceeds  thus:  That,  as  such  members  and  asso- 
ciates, they  had,  each  and  every  of  them,  covenanted  with  each 
other  to  observe,  obey,  conform  to,  and  abide  by  the  constitu- 
tion, by-laws,  rules,  and  regulations  of  the  said  lodge,  and  of 
said  Grand  Lodge  of  Northern  New  York. 

Covenanted?  How?  Under  their  hands  and  seals?  It  is 
not  so  averred.  There  is  neither  prof  ert  nor  offer  to  produce  the 
covenant.  Will  this  do  in  a  legal  pleading  ?  I  apprehend  not. 
It  is  altogether  too  vague. 

Again :  what  constitution  did  they  covanant  to  observe  ?  The 
averment  says  *'the  constitution,  by-laws,  etc.,  of  the  Cayuga 
lodge  and  of  said  Grand  Lodge  of  Northern  New  York,''  but 
does  not  set  forth  the  constitutions  in  this  connection,  nor  give 
any  reference  by  which  they  can  be  identified  or  their  provisions 
ascertained.  We  may  conjecture  that  the  plaintiff  means  the 
same  constitutions  which  are  referred  to  elsewhere  in  the  com- 
plaint, but  it  is  not  so  averred. 

If  we  look  at  the  whole  complaint,  we  shall  see  that  it  is  not 
intended  to  be  averred  that  the  defendants  ever  subscribed  the 
constitution  of  the  grand  lodge.  This  was  done  only  by  the 
members  of  the  grand  lodge  itself.  It  is  difficult  to  see,  there- 
fore, how  the  provisions  of  that  instrument  are  to  be  made  ob- 
ligatory upon  the  defendants  as  a  contract.  There  is  nol 
in  the  constitution  of  the  expelled  lodge  (which  probably 
subscribed  by  the  defendants,  although  that  is  not  in  tenna 
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ftTerred)  which  adopts  the  oonetitutipn  of  the  grand  lodge.  II 
is  this  latter  constitation  alone  which  confers  the  power  bj  whidi 
the  property  in  question  is  claimed  to  have  been  transferzed. 

But  were  it  distinctly  averred  that  the  defendants  had  sab- 
scribed  the  constitution  of  the  grand  as  well  as  of  the  subordi- 
nate lodge,  I  should  still  be  of  the  opinion  that  public  x>olic7 
would  not  admit  of  parties  binding  themselYes  by  such  engage- 
ments. The  effect  of  some  of  the  provisions  of  these  constitu- 
tions is  to  create  a  tribunal  having  power  to  adjudicate  upon  the 
rights  of  property  of  all  the  members  of  the  subordinate  lodges, 
and  to  transfer  that  property  to  others;  the  members  of  this  tri- 
bunal being  liable  to  constant  fluctuations,  and  not  subject  in 
any  case  to  the  selection  or  control  of  the  parties  upon  whose 
rights  they  sit  in  judgment. 

To  create  a  judicial  tribunal  is  one  of  the  functions  of  the 
sovereign  power;  and  although  parties  may  always  make  such 
tribuntd  for  themselves  in  any  specific  case  by  a  submission  to 
arbitration,  yet  the  power  is  guarded  by  the  most  cautious  rules. 
A  contract  that  the  parties  will  submit  confers  no  power  upon 
the  arbitrator;  and  even  where  there  is  an  actual  submission,  it 
may  be  revoked  at  any  time.  The  law  allows  the  party  up  to 
the  last  moment  to  ascertain  whether  there  is  not  some  covert 
bias  or  prejudice  on  the  part  of  the  arbitrator  chosen. 

It  would  hardly  accord  with  this  scrupulous  care  to  secure 
fairness  in  such  cases  that  parties  should  be  held  legally  bound 
by  the  sort  of  engagement  that  exists  here,  by  which  the  most 
extensive  judicial  powers  are  conferred  upon  bodies  of  men 
whose  individual  members  are  subject  to  continual  fluctuation. 

Upon  all  these  grounds,  therefore,  and  especially  upon  the 
ground  that  the  complaint  does  not  show  that  the  defendants 
have  ever  assented  to  be  bound  by  the  provisions  of  the  consti* 
tution  of  the  Grand  Lodge  of  Northern  New  York,  as  the  same 
is  set  forth  in  the  complaint,  I  am  of  the  opinion  that  the  com- 
plaint is  insufficient,  and  that  the  judgment  of  the  supreme 
court  should  be  affirmed.        

Shankland,  J.,  delivered  an  opinion,  affirming  snbstaniially  the  same 
doctrines  as  Mr.  Justice  Selden.  He  also  maintained  that  the  judgment  of 
the  supreme  court  should  be  affirmed,  on  the  ground  of  defect  of  parties. 
He  held  that  the  act  of  April  7,  1849,  authorizing  joint-stock  ooonpanies  or 
associations  of  seven  or  more  shareholders  to  sue  in  the  name  of  the  president 
or  treasurer,  as  modified  by  the  act  of  1851,  extending  its  proTiaions  to  any 
company  or  association  '*of  not  less  than  seven  persons  who  are  owners  of  or 
have  an  interest  in  any  property,  right  of  action,  or  demand  Jointly  or  in 
eommon,"  etc.,  did  not  apply  to  private  voluntary  partnerthipa  or 
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tiona  not  oiganijBod  in  ponaanoe  of  any  statnte.  Snch  aaaodatloni,  be  nid, 
must  still  soe  and  be  mied  as  before,  and  all  the  memben  mnst  be  Joined  aa 
paitiee,  ezoept  in  certain  caees  not  neoessary  to  be  mentioned.  The  com- 
plainant in  the  preeent  action  ahowing  that  there  were  other  membera  of  thia 
asBooiation  interested  eqnally  with  the  plainti£f  in  this  action,  the  learned 
Judge  said  they  ought  to  haTc  been  made  parties. 

Bbowv,  J.,  also  delivered  an  opinion,  in  which,  after  stating  that  the  plain- 
tiff must  make  out  titie  under  the  decree  of  the  grand  lodge  of  Odd«FelIow8» 
referred  to  by  Mr.  Justice  Selden,  or  must  fail  in  the  action,  he  went  on  to 
declare^  in  substance,  that  while  the  by-laws  and  regulations  of  Toluntaiy 
associations,  such  as  the  one  at  bar,  were  all  very  well  so  long  as  the  mem'« 
bers  did  not  object  to  them,  they  could  not  have  the  foroe  of  law,  or  affect 
rights  of  property  against  the  will  of  the  owners.  When  orders  or  decrees 
like  the  one  relied  on  by  the  pUuntiff  here  were  attempted  to  be  enforced  to 
deprive  owners  of  their  property,  he  said  that  courts  of  justice  had  dutiee  in 
the  prenuses  of  which  the  plaintiff  seemed  to  have  but  an  indifferent  concep- 
tion, and  that  they  could  not  be  **  called  upon  to  aid  in  enforcing  the  decrees, 
of  these  self -created  judicatories. "  "  The  confiscation  and  forfeiture  of  prop- 
erty," said  he,  "  is  an  act  of  sovereign  power;  and  the  aid  of  this  or  any  other 
court  will  not  be  rendered  to  enforce  such  proceedings,  or  to  recognise  legal 
or  supposed  legal  rights  founded  upon  them."  He  therefore  concurred  with 
Selden,  J. 

VaLIDITT  OV  COJiffi'lTUTlOH,  Bt-LAW8,  AND  PbOOBEDINOS  OV  VOLUITrABT 

Charitablb  Absogiationb. — ^It  has  puzzled  the  courts  considerably  to  deter- 
mine just  what  view  should  be  taken  of  voluntary  or  unincoiporated  socie- 
ties, and  what  effect  should  be  given  to  their  articles  of  association,  rules,  and 
proceedings.  In  a  case  where  the  members  of  an  unincorporated  Masonic 
lodge  filed  a  bill  to  compel  the  delivery  of  certain  lodge  property  wrongfully 
detained  by  the  defendimt,  Lord  Eldon  was  at  first  doubtful  as  to  the  propri- 
ety of  taking  judicial  cognizance  of  the  rules  of  such  associations:  Lloyd  v. 
Loaringt  6  Ves.  773.  "I  am  alarmed,*'  said  he,  '*at  the  notion  that  these 
voluntary  societies  are  to  be  permitted  to  state  all  their  laws,  forms,  and  con- 
stitutions upon  the  record,  and  then  to  tell  the  court  they  are  individuals* 
Then  what  sort  of  a  partnership  is  this  ? — for  it  is  now  admitted  to  be  a  part- 
nership. The  bill  states  thai  they  subsist  under  a  charter  granted  by  per- 
sons who  are  now  dead;  and  therefore,  if  this  charter  cannot  be  produced,  the 
society  is  gone.  Upon  principles  of  policy,  the  courts  of  this  country  do  not 
sit  to  determine  upon  charters  granted  by  persons  who  have  not  the  pre- 
rogative to  grant  charters. "  In  a  subseqaent  opinion  in  the  same  case  his 
lordship  again  expressed  his  doubts  upon  this  point.  Referring  to  another 
case  in  which  he  had  been  of  counsel,  and  in  which  the  nature  of  voluntary 
associations  had  been  somewhat  considered,  he  said:  "I  bad  great  doubt 
whether  a  voluntary  association  for  the  best  purpose  is  to  meet  without  the 
authority  of  a  corporation,  and  make  laws  and  statutes  which  have  no  au- 
thority, and  then  call  upon  this  court  to  administer  all  the  moral  justice  that 
may  arise  upon  the  disputes  among  these,  in  a  sense,  unauthorized  bodies.  It 
is  singular  that  this  court  should  sit  upon  the  concerns  of  an  association  which 
in  law  has  no  existence;  and  in  that  case  that  this  court  should  be  ancillary  to 
their  agreements  as  to  their  toasts,"  eta 

The  courts  do,  however,  '*  sit  upon  the  concerns  '*  of  these  associations,  and 
in  proper  cases  enforce  rights  and  liabilities  growing  out  of  their  laws  and 
regnlAtions.  Of  late  years,  indeed,  cases  arising  upon  the  oonstmction  of  the 
rules  of  such  organizations,  and  defining  their  powers  and  the  obligations  and 
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privilege  of  their  membersy  are  ^{rowiiig  more  and  more  frequent^  owing  to 
the  astoDishinff  multiplication  of  benoTolent  ordera,  mntoal-benefit 
and  the  like,  particularly  in  the  United  SUtes.  The  reealt  is,  that  the 
are  getting  clearer  and  more  satiafactoiy  Tiews  of  the  nature  of  aooh  orgwU 
cations.  In  this  note  we  propose  to  consider  how  far  the  oonstitation,  hj' 
laws,  etc.,  of  voluntary  associations,  particolarly  of  those  of  a  charitable  ii*« 
tare,  are  to  be  deemed  valid  and  binding  npon  die  members,  and  snaoeptible 
of  enforcement  by  the  courts. 

That  Mkmbsbs  or  Volxtntaby  Aasooi  ations,  CHauTABiiB  ob  Othbbwibb» 
ABK  Bound  bt  thbib  CoKanTtmoNs,  by-laws,  roles,  etc.,  within  oertaiB 
limits,  is  beyond  question,  although  the  cases  differ  somewhat  as  to  whaife 
those  limits  are.  In  some  of  the  cases  it  is  stated,  in  general  terms,  that  the 
constitution  and  by-laws  of  such  associations  are  a  law  to  the  membens 
Thompaon  v.  AdamB^  7  Week.  Not.  Gas.  281;  Maxey'8  Appeal,  9  Id.  441; 
Cfrowenor  r.  UnUed  Soc,  118  Mass.  90.  A  more  accurate  statement  of  the 
doctrine  is  that  they  are  valid  and  binding  when  not  in  conteavention  of  the 
law  of  the  land  or  of  public  policy,  but  not  otherwise:  Hydev.  Woods,  2  Saw. 
655;  S.  0.,  94  U.  8.  523;  WhUe  v.  BroumeU,  2  Daly,  329;  Ebbingkouaem  v. 
Worth  Club,  4  Abb.  N.  G.  300,  301,  note;  Leech  ▼.  Harris,  2  Brewst.  571; 
Venable  v.  Baptiet  Church,  25  Kan.  177;  State  v.  WiUiamB,  75  N.  G.  134; 
Innes  v.  Wylie,  1  Gar.  &  Kir.  262.  And,  as  we  conceive,  there  is  no  difiEJarence 
in  this  regard  between  the  constitution  and  the  by-laws.  They  both  stand  on 
the  same  footing,  except  so  far  as  they  are  distingmshed  by  the  association 
itself  in  requiring  greater  solemnities  and  formalities  in  changing  one  tiian  in 
changing  the  other.  No  provision  in  either  is  binding  unless  it  be  in  aooord- 
ance  with  the  law  of  the  land  and  with  public  policy.  In  DateHns  r.  AntrO' 
bus,  L.  R.  17  Gh.  Div.  616,  it  is  said,  also,  that  a  rule  of  such  a  sooiety,  to  be 
valid  and  binding,  must  be  consonant  with  natural  justice.  It  is  assumed, 
also,  in  some  cases,  that  the  laws  of  voluntary  associations,  to  be  binding  on  the 
members,  must  be  reasonable:  /Wte  v.  Muds,  60  How.  Pr.  74.  Bat  it  ia  gen^ 
erally  laid  down  that  such  laws  are  binding,  whether  they  are  reasonable  or 
not,  upon  members  who  have  assented  to  them:  Hinich]  on  Fratemitiet,  63; 
note  to  Fisher  v.  Keane,  27  Moak's  Eng.  595;  Boone  on  Gorp.,  sec.  335;  JBba§ 
T.  A\ford,  1  Gity  Gt.  (N.  Y. )  123.  No  doubt  a  person  joining  a  society,  know* 
ing  its  rules  to  be  unreasonable,  should  be  deemed  to  have  assented  thereto, 
and  ought  to  be  bound  thereby;  but,  as  Mr.  HixMdil  remarks,  it  would  be 
otherwise  if  an  unreasonable  by-law  should  be  enacted  against  such  member^ 
consent  after  he  had  joined  the  society  and  had  acquired  peouniary  rights 
therein.  It  would  seem  that  he  ought  to  be  protected  against  anch  anbseqnenl 
enactment  in  the  same  way  that  a  member  of  a  ooiporatum  is  protected 
against  unreasonable  by-laws.  The  validi^  and  finding  effect  of  the  oonsti- 
tution  or  a  by-law  or  other  proceeding  of  a  voluntary  association,  as  rsspeets 
its  members,  rest  upon  assent  actual  or  implied.  The  relation  between  the 
members  of  such  associations  is  one  of  oontract,  and  theartioleaof  aasoeiatm 
and  by-laws  constitute  the  terms  of  the  agreement:  PrOtckHt  ▼.  Scha^er,  11 
Phila.  166;  see  also  Brine  v.  Board  qf  Trade,  2  Am.  L.  Bao.  268.  The  mem- 
bers having  agreed  to  those  terms  are  bound  by  them,  as  already  stated*  if 
they  do  not  conflict  with  law  or  public  policy:  Hyde  ▼.  Woode,  2  Saw.  655; 
Leech  V.  Harris,  2  Brewst.  571.  The  doctrine  is  thus  stated  in  a  eaae  involvi- 
ing  the  validity  of  a  rule  of  an  unincorporated  board  of  faroksca*  in  Whits  t. 
Broumea,2  Daly,  329,  by  Van  Vorst,  J.,  in  the  oonrt  bebw:  '*Aa  thia  asM»* 
elation  is  not  oiganiaed  in  paiaoance  of  any  statute^  nor  the  tstma  d 
ship  6xed  by  the  principle  of  the  onmmon  law,  it  foUowa  that  the 
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^rfaioh  the  momben  make  Among  themaelves  on  the  tabjeot  must  estabEsh  and 
determine  the  rights  of  the  parties  on  the  sabject.    The  constitation  of  the 
•aaociation,  and  its  laws  agreed  upon  by  the  members^  contain  all  the  stipa- 
lations  of  the  parties,  and  is  the  law  which  shoold  govern.    The  members 
have  established  a  law  for  themselves. ....  The  very  existence  of  this  body 
depends  upon  the  faithful  observance  of  its  organic  law  by  all  its  members. 
The  ooart  mnst  regard  the  constitation  and  laws  of  this  board  as  the  contract 
by  which  all  the  members  are  boond.    The  coort  cannot  make  any  other  com- 
tiact  for  the  parties  than  they  have  solemnly  made  for  themselves.    It  ii  not 
the  province  of  courts  of  law  to  make  contracts  for  parties.    It  may  explain, 
interpret,  enforce,  and  in  some  instances,  where  contracts  are  hard  and  un- 
conscionable, relieve  from  them."    In  the  same  case  Daly,  J.,  affirming  the 
dedsion  of  Van  Vorst,  J.,  says:  ''Individuals  who  form  themselves  together 
into  a  voluntary  association  for  a  common  object  may  agree  to  be  governed  by 
each  rules  as  they  think  proper  to  adopt,  if  there  is  nothing  in  them  in  con« 
flict  with  the  law  of  the  land;  and  thoee  who  become  members  of  the  body 
are  presumed  to  know  them,  to  have  assented  to  them,  and  they  are  bound  by 
them:  /iknes  v.  Wylie,  1  Car.  &  Kir.  262;  Braneker  v.  RoberU^  7  Jur.,  N.  S., 
1185;  Hcfphnaon  v.  Marquia  of  Exeter,  L.  R.  5  £q.  63." 

Great  emphasis  is  laid  in  many  of  the  cases,  as  in  the  principal  case,  upon 
the  necessity  of  the  personal  assent  of  a  member  of  a  voluntary  society  to  its 
constitution  and  by-laws  before  he  can  be  held  bound  thereby.  Thus  in  Heath 
V.  New  York  Gold  Exchcmge^  38  How.  Pr.  169,  S.  C,  7  Abb.  Pr., N.  8.,  255,  it 
is  laid  down,  citing  the  principal  case,  that  "before  the  constitution  and 
laws  of  such  an  association  can  have  any  binding  force  whatever  upon  a  mem- 
ber thereof,  which  will  be  recognized  and  enforced  by  the  courts,  it  must 
appear  that  such  member  personally  assented  to  their  provisions."  See  also 
Ltech  V.  HarrUt  2  Brewst.  571.  Of  course,  this  does  not  mean  that  actual, 
personal,  and  express  assent  to  the  specific  by-law  or  article  in  question  by 
the  member  to  be  affected  is  necessary  to  render  it  binding  upon  him.  Such 
a  doctrine  would  deprive  the  rules  and  regulations  of  voluntary  associations 
of  much  of  their  efficiency,  and  indeed,  would  take  from  them  the  character 
of  laws.  The  cohesive  power  of  such  associations  would  be  thereby  destroyed. 
How  could  a  society  of  any  kind  endure  if  each  member  could  pick  out  for 
himself  the  provisions  in  its  constitution  or  by-laws  by  which  he  is  willing  to 
be  bound,  and  reject  all  the  rest,  and  still  insist  upon  the  rights  of  a  mem- 
ber? If  this  is  what  is  meant  when  it  is  said  that  any  particular  provision 
mnst  be  shown  to  have  received  the  personal  assent  of  a  member,  in  order  to 
bind  him,  then  the  rules  of  such  societies  are  ridiculous  shama  The  true 
rule  is  that  laid  down  in  White  v.  BrowneU^  2  Daly,  329,  that  when  a  mem- 
ber joins  a  society  of  this  kind  he  is  presumed  to  know  and  assent  to  its  rules. 
If  he  wishes  to  dissent  from  an  existing  rule  lawfully  adopted,  and  to  escape 
being  bound  by  it,  he  must  procure  its  repeal  or  withdraw  from  the  society. 
n,  knowing  what  the  rule  is,  he  remains  in  the  society,  he  is  bound,  however 
loudly  he  may  protest  against  such  rule.  If  each  member  is  to  be  a  law 
unto  himself,  ^ere  csn,  as  already  suggested,  be  no  association.  The 
majority  must  control  in  determining  what  the  laws  of  the  society  shall  be, 
and  the  minority  must  submit,  or  cease  membership.  Membership  and 
obedience  to  the  rules  are  reciprocally  the  consideration  for  each  other,  and 
a  member  cannot  insbt  upon  having  the  one  without  rendering  the  other. 
And  when  it  is  said  that  a  rule  of  such  an  association  is  b'nding,  all  that  if 
ordinarily  meant  ii  that  the  members  must  obey  it,  or  submit  to  the  penal* 
to  prescribed  fur  its  violation,  culminating  in  temporary  or  permanent  exi 
Am.  Dae.  Vou  IXIX— 48 
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olusioD  from  the  privileges  of  membenhip.     Beyond  this,  we  do  not 
that  it  has  ever  been  pretended  that  any  society  could  go;  as  bj  eaiomaag 
the  payment  of  fines  or  penalties  by  action  or  other  legal  proceeding.     If  it 
should  be  attempted,  it  would  no  doubt  faiL    It  would  be  contrary  to  pablie 
policy  to  allow  societies  which,  as  a  body,  have  no  legal  states,  and  owe  no 
allegiance  to  the  law,  to  make  use  of  its  machinery  to  collect  penalties,  etc., 
assessed  by  their  own  tribunals.     The  way  in  which  the  courts  are  nsn- 
ally  callel  upon  to  enforce  the  regulations  of  such  an  association  against  a 
disobedient  member  is  by  sustaining  the  action  of  the  association  in  aospeod- 
ing  or  expelling,  by  refusing  to  reinstate  him.    To  this  extent  the  courts 
may  properly  lend  their  aid  to  enforce  obligations  voluntarily  aasomed,  by 
not  interfering  with  the  action  of  these  self-constituted  bodies. 

As  members  of  such  associations  are  bound  by  the  constitution  and  by-laws 
to  which  they  assent  by  becoming  members,  so  they  are  bound  by  amend* 
ments  and  additions  thereto  subsequently  adopted  in  accordance  with  exist- 
ing rales,  even  though  they  vote  against  the  changes  so  made:  McDowdl  v. 
Acklep,  93  Pa.  St.  277.    So  in  the  case  of  incorporated  societies:  MeCabe  v. 
Fhth4r  Matthew  etc.  Society ,  24  Hun,  149.    A  voluntary  religious  society  may 
enact  a  by-law  prescribing  the  conditions  of  membership  and  of  forfeiture 
thereof,  and  may  make  it  apply  to  existing  as  well  as  to  subsequent  membeis: 
Taylor  v.  Edson,  4  Cush.  622.    It  has  been  held  that  an  amendment  to  a 
by-law  of  an  Odd-Fello^V  lodge,  respecting  "sick  benefits,"  if  regularly 
adopted,  applies  to  members  who  are  sick  at  the  time  of  its  adoption:  PontU' 
ney  v.  Bachman,  31  Hun,  49.    But  on  amendment  after  the  death  of  a  member 
of  a  benevolent  association,  reducing  the  amount  of  the  "death  benefit* 
payable  to  his  widow,  does  not  apply  to  such  member;  but  the  right  becomes 
vested  at  the  death:  OundUuh  v.  Oermania  etc,  AesoekUunif  49  How.  Pr.  190. 
But  in  Fuguru  v.  Mutual  Society  of  St.  Josephs,  46  Vt.  362,  an  amendment 
after  the  death  of  a  member  of  a  benefit  society  to  the  rules  of  the  eociety, 
limiting  the  amount  of  benefits  payable  to  widows  of  deceased  members,  was 
held  to  apply  to  the  widow  of  such  member.    The  ground  upon  ^hich  the 
decision  was  put  was,  that  unless  this  were  the  rule  such  a  society  might*  in 
times  of  great  sickness  and  frequent  deaths,  become  unable  to  pay.    "It 
must  be  seen  at  once,"  says  Mr.  Hirschl,  "that  this  decision  is  not  sound. 
Of  course,  there  was  a  clause  in  the  constitution  allowing  changes  in  the  by- 
laws, and  this  power  is,  express  or  implied,  in  every  constitution;  would  it 
follow,  therefore,  that  any  society  which  finds  that  it  has  made  improvident 
contracts,  and  cannot  meet  its  death  losses,  can  simply  pass  by-laws,  and  thus 
reduce  its  debts  on  its  policies  from  one  thousand  to  five  hundred  dollars,  or 
any  other  sum  ?    While  this  may  be  done  as  to  members  still  living,  it  is 
most  certainly  true  that  it  cannot  be  done  as  to  the  representatives  of  deceased 
members,  whose  rights  become  vested  and  fixed  at  the  time  of  the  decease: " 
Hirschl  on  Fraternities,  61,  62.    The  power  of  amendment  must  In  any  case 
be  exercised  in  accordance  with  the  existing  law  of  the  society  to  be  binding. 
A  new  constitution  adopted  by  a  society  is  not  valid  as  to  members  not 
assenting  thereto,  if  not  adopted  in  accordance  with  the  provisions  of  the  ex- 
isting constitution:  HochreUer'e  Appeal,  93  Pa.  St.  479.    But  in  Richardson 
T.  Society,  58  N.  H.  187,  which  was  a  case  of  an  incorporated  society,  it  was 
held  that  a  biy-law  requiring  a  two-thirds  vote  to  alter  or  amend  the  by-laws 
might  be  repealed  at  any  regular  meetmg  by  a  majority  vote,  aince  the  by- 
law itself  was  passed  by  a  majority,  and  a  majority  at  one  meeting  oould  not 
thus  tie  the  hands  of  a  majority  at  any  aubsequent  meeting.     We  cannot 
think  that  this  is  correct  reasoning.    If  it  is,  then  a  majority  of  any  soefetji 
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corporate  or  incorporate,  may  at  any  meeting  disregard  any  by-law  with  per- 
fect impunity.  That  is  to  say,  the  by-laws  of  a  society  are  neyer  binding  on 
a  majority.  We  think  a  person  joining  a  society  upon  the  faith  of  a  provision 
in  its  by-laws  or  other  rules,  prohibiting  amendments  except  by  a  two-thirds 
vote,  has  a  right  to  insist  that  this  stipulation  shall  be  kept.  If  it  should  be 
disobeyed  or  disregarded  to  his  injury,  and  the  case  were  one  admitting  of 
legal  redress,  we  have  no  doubt  that  the  courts  would  give  relief. 

EZAMFLKS    OF   VaLID    AlO)    INVALID    LaWB    OT    SuOH    ASSOCIAllONS. — ^In 

accordance  with  the  rule  already  stated,  that  the  laws  of  a  voluntary  asso* 
elation  must  not  be  contrary  to  the  law  of  the  land  or  to  public  policy  in  or- 
der to  be  binding,  a  by-law  of  an  unincorporated  benevolent  association  named 
the  **  Good  Samaritans,"  authorizing  the  mock  hanging  of  members  as  a  part 
of  the  ceremony  of  ezpulBion,  was  declared  invalid,  because  the  mock  hang- 
ing was  an  assault,  and  therefore  unlawful:  8UUe  v.  Wiilianu,  75  N.  G.  134. 
So  a  by-law  of  a  society,  whether  incorporated  or  not,  compelling  members  to 
join  in  a  "strike,"  is  void,  as  against  public  policy:  People  v.  New  York  Bt" 
nevoient  Soe.,  3  Hun,  361.  But  it  seems  that  a  rule  of  an  association  of  work- 
men forbidding  members  to  teach  their  trade  to  others  without  the  consent  of 
the  association  will  not  render  the  association  illegal:  Snow  v.  Wheeler,  113 
Mass.  170. 

There  is  some  question  as  to  whether  or  not  provlBions  for  the  arbitration 
of  disputes  between  members,  in  the  constitution  or  by-laws  of  voluntaiy  or 
incorporated  societies,  are  binding  and  can  be  enforced  by  expulsion  for  dis- 
obedience, or  otherwise.  Such  provisions  are  common  in  the  case  of  boairds  of 
trade,  stock  exchanges,  chambers  of  commerce,  and  the  like:  Bisb.  k  Sim.  on 
Produce  Exchanges,  sees.  28  et  seq. ,  72.  The  provision  is,  usually,  that  all 
disputes  between  members  of  the  board  or  exchange  may,  on  the  applica- 
tion of  one  or  both  the  parties,  be  referred  to  a  standing  committee  of  the 
body,  who  are  authorized  to  hear  and  determine  the  same,  and  that  in  case 
of  a  refusal  to  abide  the  award  of  the  committee,  a  member  may  be  suspended 
or  expelled.  Such  provisions  in  the  constitutions  of  these  exchanges  are  of 
great  utility  in  suppressing  litigation  aqd  promoting  honorable  dealing.  They 
are  held  binding  in  White  v.  Brownell,  2  Daly,  329;  S.  C,  4  Abb.  Pr.,  K.  S., 
162;  Stnfferly'e  Adm*r  v.  Johnson,  3  Week.  Not.  Gas.  641;  Thompeon  v.  Ad- 
am$,  12  Phila.  486.  So  in  the  case  of  a  mutual  insurance  association,  in 
SeoU  T.  AverVf  5  H.  L.  811.  But  in  Leech  v.  Harris,  2  Brewst.  671,  it  was 
held  that  an  unincorporated  board  of  brokers  could  not  by  its  rules  require 
the  arbitration  of  differences  between  members,  at  least  as  to  transactions 
outside  the  business  of  the  board.  And  in  Heath  v.  New  York  Gold  £a> 
ehange,  38  How.  Pr.  168,  &  G.,  7  Abb.  Pr.,  N.  S.,  266,  it  was  said  that  such 
a  provision  in  the  constittttion  of  a  voluntary  gold  exchange,  even  if  person- 
ally assented  to,  was  no  more  than  a  revocable  agreement  to  submit  to  an 
award.  In  State  ▼.  UiUon  MertkamU  Exchange,  2  Mo.  App.  96,  in  a  case  of 
an  incorporated  exchange,  a  provision  requiring  members  to  submit  their 
business  controversies  to  the  arbitration  of  the  arbitration  committee,  on  pain 
of  expulsion,  was  held  unreasonable  and  void.  The  ground  upon  which  such 
provisions  are  sometimes  condemned  is,  that  they  oust  the  courts  of  their  juris- 
diction. So  far  at  least  as  unincorporated  societies  are  concerned,  we  have 
no  doubt  of  the  validity  of  provisions  of  this  nature,  nor  of  the  Jtower  of  ex« 
pulsion  for  disobedience.  Gonoeding  that  such  a  provision,  when  assented 
to,  is  a  mere  revocable  agreement  to  submit  to  arbitration,  the  only  way  in 
which  it  can  be  revoked  is  by  withdrawing  from  the  society.  And  in  the 
of  corporations,  also,  the  weight  of  authority  and  the  better  reason  seem 
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lo  ti8  to  be  in  favor  of  the  doctrine  that  such  regolatioiui  an  ¥alid  and  lii 
ingt  at  least  bo  far  as  to  be  enforceable  by  ezpulaion. 

A  provision  in  the  constitution  or  by-laws  of  a  stock  ozdiange,  or  the  liks^ 
that  the  seat  of  an  insolvent  or  deceased  member  shall  be  sold,  and  the  pro* 
oeeds  distributed  first  among  the  creditoniof  the  decedent  or  insolvent  withhs 
the  exchange,  is  valid,  and  the  residue  only  is  assets  under  a  bankrupt  or  in- 
solvent law:  Hyde  v.  Wood$,  2  Saw.  655;  S.  C,  94  U.  S.  523;  Thonqtmm  v. 
Adanu^  12  Phila.  484;  S.  C.  in  supreme  court,  7  Week.  Kot.  CSu.  281.  So 
a  provision  that  the  seat  may  be  sold  on  failure  of  the  owner  to  comply  with 
any  ooatiact  within  a  specified  period:  Moaxy*8  Appeal^  9  Week.  Kot.  Osa> 
441. 

That  the  constitutions  and  by-laws  of  grand  lodges  of  the  numenma  orders 
of  our  day  are  binding  upon  the  members  of  subordinate  lodges  la,  aa  a  general 
rule,  settled,  because  by  reference  and  adoption  they  are  made  parts  of  the 
laws  of  the  subordinate  bodies:  Chamberlain  v.  Lincoln^  129  Mass.  70;  AU* 
mann  v.  Benz,  27  K.  J.  Eq.  331;  Oiceola  Tribe  v.  Schmidt,  57  Md.  98;  HaU  v. 
Supreme  Lodge,  24  Fed.  Bep.  450;  this,  too,  whether  they  are  incorporated 
or  not.  When  they  are  incorporated,  they  are  independent  corporations,  and 
an  incorporated  grand  lodge  derives  and  can  derive  no  power  from  its  charter 
to  make  by-laws  for  a  distinct  corporation.  It  is  because  the  members  of  the 
subordinate  bodies  agree  to  be  bound  by  the  grand  bodies  that  they  are  bound. 
As  stated  in  the  principal  case,  assent  is  the  foundation  upon  which  the  obli- 
gation to  obey  reposes.  A  grand  lodge  incorporated  in  one  state  cannot,  how 
ever,  it  seems,  be  subjected  nor  subject  itself  to  the  control  of  a  supreme  lodge 
incorporated  in  another  state:  Lamphere  v.  Grand  Lodge,  UN.  W.  Bep. 
268;  S.  C,  47  Mich.  429.  The  particular  question  presented  in  the  prindpai 
case,  as  to  whether  or  not  members  of  a  subordinate  lodge,  unincorporated, 
can  by  their  assent  give  effect  to  and  make  binding  upon  themselves  a  oonsti* 
tutional  provision  authorizing  the  grand  lodge  to  adjudge  the  lodge  proper^ 
forfeited  for  insubordination  so  as  to  divest  the  title,  does  not  seem  to  hava 
arisen  in  any  other  case.  The  case  that  comes  nearest  it  is  Altnuam  v.  Beta, 
27  N.  J.  £q.  331.  In  that  case  the  majority  of  an  unincorporated  subordinate 
lodge  withdrew  from  the  jurisdiction  of  the  grand  lodge,  surrendered  their 
charter,  and  formed  a  new  lodge.  The  grand  lodge  reissued  the  charter  to 
the  loyal  minority  in  the  old  lodge,  and  it  waa  held  that  they  could  recover 
the  lodge  property  from  the  rebellious  majority.  There,  however,  the  major- 
ity divested  themselves  of  their  interest  in  the  property  by  withdrawing,  and 
it  remained  in  the  faithful  minority.  It  was  not  vested  in  them  by  the  grand 
lodge.  In  Chamberlain  v.  Lincoln,  129  Mass.  70,  the  case  did  not  go  far  enouglft 
to  raise  the  question  of  the  power  of  the  grand  lodge  to  make  a  binding  ad- 
judiction  of  forfeiture  of  property.  The  majority  of  a  Good  Templars'  lodge 
in  that  case  refused  to  pay  the  grand  lodge  tax,  and  the  minority  withdrew, 
paid  the  tax,  had  new  officers  installed,  and  claiming  to  be  the  original  lodge, 
sued  for  the  lodge  property.  The  court  denied  relief  because  the  grand  lodge 
had  not  declared  the  charter  forfeited,  and  the  means  of  redress  within  the 
order  had  not  been  exhausted. 

Vauditt  of  Aixjudigations  and  Other  Procksdinob  or  Voluntabt 
Associations. — There  is  no  doubt  that  the  decisions  of  a  voluntary  aasoei- 
fttion,  honestly  and  fairly  made  in  accordance  with  its  rules,  and  not  contrary 
to  the  law  of  the  land  or  to  public  policy,  are  binding  upon  its  members,  and 
will  not  be  interfered  with  by  the  courts:  White  v.  BrmimeU,  2  Daly,  329;  Cam* 
niU  V.  Rearmed  etc  Church,  54  N.  Y.  551;  Harrison  v.  Hayle,  24  Ohio  St. 
254;  Leech  v.  Harrie,  2  Brewst.  571;  Osceola  Tribe  v.  Schmidt,  57  Md.  96t 
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DaMm  t.  Anin^  L.  £.  17  Gh.  BIt.  690.  The  oonrts  will  not  oonttitata 
themielTes  appellate  tribnnali  in  snch  cases  to  reviae  the  deciaiona  of  these 
■elf-coDstitated  judicatories.  Says  Brett,  L.  J.,  in  Dawkm$  y.  AtdrolnUf  fn^pra, 
which  waa  a  case  of  a  olab  decision,  which  it  waa  sought  to  review:  "  I  think 
we  ought  to  take  great  care  that  this  court  does  not  by  snccessive  deoiaions 
Qsnrp  an  anthority  in  these  esses  for  which  there  is  no  oolor  in  point  of  law. 
In  my  opinion,  there  is  some  danger  that  the  oonrts  will  undertake  to  act  as 
courts  of  appeal  against  the  deoisions  of  members  of  dubs,  whereas  the  court 
has  no  right  or  authority  whatever  to  sit  in  appeal  upon  them  at  all.  The 
only  question  which  a  court  can  properly  consider  is  whether  the  members  of 
the  club,  under  such  ciroumstaoces,  have  acted  uUra  virea  or  not,  and  it  seems 
to  me  the  only  questions  which  a  court  can  properly  entertain  for  that  pur- 
pose are,  whether  anything  has  been  done  which  is  contrary  to  natural  justioe, 
although  it  is  within  the  rules  of  a  club;  in  other  words,  whether  the  rules  of  a 
club  are  contrary  to  natural  justice;  secondly,  whether  a  person  who  has  not 
condoned  the  departure  from  them  has  been  acted  against  contrary  to  the  rules 
of  the  club;  and  thirdly,  whether  the  decision  of  the  dub  has  been  come  to 
banajide  or  not.  Unless  one  of  those  charges  can  be  made  out  by  those  who 
come  before  the  court,  the  court  has  no  power  to  interfere  with  what  has  been 
done." 

A  member  of  a  voluntary  society,  charitable  or  otherwise,  who  is  aggrieved 
by  any  action  of  the  society,  must  exhaust  his  means  of  redress  within  the  so- 
ciety before  applying  to  the  courts:  PouUney  v.  Bctehmafif  31  Hun,  40; 
Lqfond  v.  Deem§,  81  N.  Y.  607;  S.  C,  8  Abb.  N.  G.  344;  Hirsohl  on  Frater- 
nities, 49. 

The  power  of  unincorporated  societies,  as  well  as  of  corporations,  as  to  ex- 
pelling members,  and  the  validity  of  sentences  of  expulsion,  are  folly  consid- 
ered in  the  note  to  Hiss  v.  BartleU,  63  Am.  Dec.  776.  little,  if  anything, 
need  be  said  here  upon  the  subject.  If  a  member  of  an  unincorporated  society 
is  expelled  in  accordance  with  its  rules  and  the  law  of  the  land,  and  if  the 
proceedings  are  taken  upon  due  notice,  and  are  fairly  conducted,  the  courts 
can  give  no  redress:  White  v.  Brownell,  2  Daly,  329;  Innes  v.  Wylie,  1  Car.  & 
Kir.  262;  Lambert  v.  Addison,  48  L.  T.,  K.  S.,  20;  otherwise  he  may  have  an 
injunction  or  other  appropriate  remedy:  Thoma$  v.  Ellmaker,  1  Pars.  Sel. 
Gas.  98:  Oorman  v.  RusaiU;  14  GaL  631;  LaboueJiere  v.  Wharncliffe,  L.  R.  13 
Gh.  Div.  346;  Fisher  v.  Keane,  11  Id.  353;  and  cases  cited  in  note  to  Hiss  v. 
BartUtt,  supra.  But  if  the  association  is  one  having  no  property,  and  no 
property  right  is  affected,  and  no  personal  injury  inflicted,  it  seems  that  a 
member,  however  summarily  or  unjustly  expelled,  has  no  redress  whatever: 
Rigby  v.  Coayzo/,  28  W.  B.  660;  Sale  v.  First  Regular  Baptist  Church,  62  Iowa, 
26;  S.  G.,  49  Am.  Rep.  136.  In  Rigby  v.  Conncl,  supra.  Sir  George  Jessel, 
master  of  the  rolls,  says:  *'  What  is  the  jurisdiction  of  the  court  of  equity  as 
regards  interfering  at  the  instance  of  a  member  of  a  society  to  prevent  hii 
being  improperly  expelled  tharefrom  ?  I  have  no  doubt  whatever  that  the 
foundation  of  the  jarisdiction  is  the  ri£;ht  of  property  vested  in  tho  member 
of  the  society,  and  of  which  he  is  unjustly  deprived  by  such  nnlawfpl  expul- 
sion. There  is  no  such  jurisdiction  that  I  am  aware  of  reposed  in  ai^v  court 
of  this  country,  at  least  in  any  of  the  quettn's  courts,  to  decide  upon  the  rights 
of  persons  to  associate  together  when  the  association  possesses  no  property. 
Persons  may,  and  many  persons  do,  associate  together  without  any  property 
in  common  at  aU.  A  dozen  people  may  agree  to  meet  and  play  whist  at  ea^h 
other's  houses  for  a  certain  period;  and  if  eleven  of  them  refuse  to  associate 
with  the  twelfth  any  longer,  I  am  not  aware  of  any  jurisdiction  in  any  courl 
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to  interfere.  Or  a  namber  of  •cientific  men  may  agree  in  the  same  way  to 
meet  at  any  place;  bnt  if  the  anooiation  has  do  property,  and  takes  no  anb- 
■cription  from  ita  members,  I  cannot  imagine  that  any  oonrt  of  jnatioe  oonkl 
interfere  with  such  an  aaaociation  if  aome  of  the  members  declined  to  awociatt 
with  some  of  the  othera.** 

Power  of  Voluhtakt  Chabitablb  Associations,  etc.,  to  Bind  Mbv- 
BBSS  BT  Contracts. — It  is  not  our  parpoee  to  diacnas  this  subject  in  this 
Doto  further  than  to  atate  a  few  general  principles.    The  foundation  of  any 
power  in  the  majority  of  a  voluntary  aeaociation  to  bind  the  members  by 
contracting  debts  must  be  sought  for  in  the  law  of  agency.    If  the  rules  of 
the  association  do  not  authorize  the  incurring  of  debts,  then  no  member  is 
liable  for  a  debt  contracted  unless  he  gave  hia  conaeut  beforehand,  or  ratified 
the  act  afterwards;  but  if  he  did  either,  then  he  is  liable:  McCartee  v.  Cham- 
bers, 22  Am.  Dec  556;  KeweU  v.  Borden^  128  Mass.  31;  Volger  v.  Bay,  131 
Id.  439;  Bidgely  v.  Dobaon,  3  Watts  k  S.  118;  Ash  v.  Owe,  79  Pa.  St.  493; 
S.  C,  39  Am.  Bep.  816;  Fmris  v.  Thaw,  72  Mo.  446;  Siatr  v.  DanieU,  66 
Barb.  429;  Park  v.  Spatdding,  10  Hun,  128;  Dtlawney  v.  Striddamd,  2  Stark. 
416;  In  re  St.  Jamee  Club,  13  Eng.  L.  k  Eq.  595;  Flemyng  v.  Hector,  2  Mee. 
&  W.  172;  Todd  v.  Emly,  7  Id.  427;  S.  C,  8  Id.  505;  CaidieoU  v.  OrigUhs, 
8  Exch.  904.    If,  however,  the  constitution,  by-laws,  or  rules  authorize  debta 
to  be  contracted  on  behalf  of  the  society,  either  expressly  or  impliedly,  all 
the  members  will  be  liable  for  debts  contracted,  whether  they  directly  con- 
cur in  it  or  not.    The  rules  are  a  sufficient  authority,  and  each  member  must 
be  presumed  to  assent  to  them:  See  CoehereU  v.  Aueompte,  2  Com.  B.,  N.  S., 
439. 

Actions  bt  and  against  Uninoobfobatkd  Sogutibs:  See  the  note  to 
Phippe  V.  Jones,  49  Am.  Dec.  711*  discussing  this  subject. 

Thb  puincipai*  gasb  is  cited  in  De  WiU  v.  Chandler,  11  Abb.  Pr.  471; 
Bridenbeeher  v.  Hoard,  32  How.  Pr.  297;  and  WaUer  v.  Thomae,  42  Id.  338,  aa 
not  deciding  the  question  discussed  by  Shankland,  J.,  respecting  the  tnis 
construction  of  the  ai^ts  authorizing  voluntary  associations  to  sue  or  be  sued 
by  the  name  of  the  president  or  treasurer.  In  CommU  v.  B^omyed  etc. 
Church,  4  Lans.  344,  S.  C,  54  K.  Y.  564,  the  case  is  distinguished  as  re- 
lating only  to  a  question  of  property  lights,  and  as  not  afiecting  the  validity 
of  the  decisions  of  ecclesiastical  tribunala  upon  matten  within  their  cogni- 
sance. 
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Bavk  Ckrtittino  Check  as  "  Good  "  creates  a  new  and  binding  obligation 
on  the  part  of  the  bank,  towards  a  bona  fide  holder  of  the  check  for 
value,  to  hold  sufficient  funds  of  the  drawer  to  meet  the  check. 

Sbllbr's  Ckbtivication  of  Nxootiablb  Chkok;  whxbb  Drawsb  has  No 
Funds,  for  his  accommodation,  though  in  excess  of  the  teller's  authority, 
is  nevertheless  binding  on  the  bank  in  favor  of  a  hwa  fide  holder,  when 
the  teller  has  been  in  the  habit  of  certifying  checks  to  the  knowledge  ol 
the  officers  of  the  bank. 
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Apfkal  from  a  judgment  of  the  New  York  raperior  court,  in 
favor  of  plaintiff,  in  an  action  against  a  bank  on  certified  checks. 
It  appeared  that  a  dei>08itor  with  the  defendant  bank  entered 
into  a  fraudulent  arrangement  with  the  teller  of  the  bank,  pur* 
Buant  to  whirh  the  teller,  in  violation  of  his  instructions  and  his 
dutj,  certified  the  five  checks  in  question  as  "  good,"  although 
the  depositor  had  not  at  the  time  the  corresponding  sum  on 
deposit.  But  the  plaintiff  bank  received  the  checks  without 
tiotice  of  the  fraud,  and  held  them  in  good  faith  and  for  value. 
The  decisions  below  were  in  favor  of  the  right  of  the  plaintiff, 
under  these  circumstances,  to  recover  (4  Duer,  219),  and  the 
defendants  appealed. 

John  E.  Betfnolda,  for  the  appellants. 
Senry  A.  Cram,  for  the  respondents. 

By  Court,  Selden,  J.  The  jury  in  this  case  have  found,  upon 
sufficient  evidence  and  under  proper  instructions  from  the  court, 
that  the  plaintiffs  were  holders,  for  value,  of  the  checks  in  ques- 
tion. Each  of  these  checks,  if  duly  certified,  imposes  upon  the 
bank  an  obligation  to  retain  the  amount  for  which  the  check  is 
drawn,  and  which,  by  the  certificate,  it  admits  it  has  in  hand  to 
the  credit  of  the  drawer  to  meet  the  check  when  presented,  and 
to  pay  the  same  to  the  holder  on  demand.  This  obligation  is 
substantially  the  same  as  that  assumed  by  the  acceptor  of  an 
ordinary  bill  of  exchange;  and  the'  certificates  in  this  case,  if 
authorized,  may  with  propriety  be  regarded  as  virtual  aoceptifnces 
of  bills,  and  the  bank  as  liable,  if  at  all,  as  acceptor. 

The  first  ground  upon  which  this  liability  is  resisted  is  based, 
not  upon  any  want  of  authority  in  the  particular  agent  by  whom 
the  checks  were  certified,  but  upon  a  want  of  power  in  the  bank 
to  bind  itself  by  the  contract  sought  to  be  enforced.  It  is  in- 
sisted that  the  bank  was  not  authorized  by  its  charter  to  engage 
in  transactions  purely  fictitious,  having  no  connection  with  ita 
legitimate  business,  or  to  pledge  its  credit  for  the  mere  accom- 
modation of  third  persons. 

The  defendant  is  a  banking  corporation  organized  under  the 
general  banking  law  of  this  state;  and  it  is,  I  think,  a  sound 
position,  that  such  a  corporation  exceeds  its  powers  when  it  be- 
somes  the  mere  surely  for  another,  upon  a  contract  in  which  it 
has  no  interest,  or  lends  its  credit  in  any  form  for  the  exclusive 
benefit  of  other  parties.  Such  a  contract  is  ultra  vires,  and 
cannot  be  enforced  against  the  bank  by  any  person  cognizant  ol 
the  facts.    But  it  by  no  means  follows,  when  the  unauthorized 
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oontxaot  is  in  the  form  of  a  negotiable  instrument,  that  the  bank 
can  atail  itself  of  the  defense,  as  against  one  who,  without 
notice,  has  become  the  holder  of  the  paper  for  yalae.  This 
qaestion  appears  to  haye  arisen  in  the  case  of  Stonm/  ▼. 
American  Life  Insurance  Company^  11  Paigp,  636,  and  the  de- 
cision of  the  court  upon  the  point  is  thus  stated  bj  the  reporter: 
''A  negotiable  security  of  a  corporation  which,  upon  its  face,  ap- 
pears to  have  been  duly  issued  by  such  corporation,  and  in  con- 
formity with  the  provisions  of  its  charter,  is  valid  in  the  hands 
of  a  bona  fide  holder  thereof,  without  notice,  although  such 
security  was  in  fact  issued  for  a  purpose  and  at  a  place  not 
authorized  by  the  charter  of  the  corporation,  and  in  violation  of 
the  laws  of  the  state  where  it  was  actually  issued/' 

There  is  a  dictum  of  the  chancellor  to  the  same  effect  in  the  case 
of  Safford  v.  Wyckoff^  4  Hill,  442,  where  the  defense  set  up  was 
that  the  act  of  the  bank  in  issuing  the  bill  upon  which  the  action 
was  brought  was  uUra  vires.  The  chancellor  there  says:  "A 
bill,  or  any  other  negotiable  security,  which  is  not  upon  its  face 
illegal  and  unauthorized,  is  valid  in  the  hands  of  a  bonafide  holder 
without  notice,  who  has  paid  a  valuable  consideration  therefor, 
except  in  those  cases  in  which  the  security  is  made  void  by 
statute."  So  in  the  case  of  Bank  ofOenesee  v.  Paichin  Bank, 
13  N.  Y.  309,  recently  decided  by  this  court,  a  similar  doctrine 
is  distinctiy  asserted  by  Denio,  J.,  although  the  point  was  not 
passed  upon  by  the  court. 

I  have  no  hesitation  in  concurring  with  these  learned  judges 
in  the  principles  thus  asserted,  and  am  not  aware  that  a  con- 
trary opinion  has  ever  been  judicially  expressed.  A  citizen  who 
deals  directly  with  a  corporation,  or  who  takes  its  negotiable 
paper,  is  presumed  to  know  the  extent  of  its  corporate  power. 
But  when  the  paper  is  upon  its  face  in  all  respects  such  as  the 
corporation  has  authority  to  issue,  and  its  only  defect  consists 
in  some  extrinsic  fact,  such  as  the  purpose  or  object  for  which 
it  was  issued,  to  hold  that  the  person  taking  the  paper  must  ia- 
quire  as  to  such  extraueous  fact,  of  the  existence  of  which  he 
is  in  no  way  apprised,  would  obviously  conflict  with  the  whole 
policy  of  the  law  in  regard  to  negotiable  paper.  I  pass,  there- 
fore, to  the  consideration  of  that  branch  of  the  defense  which 
rests  upon  the  want  of  authority  in  Peck,  the  teller,  to  bind  the 
bank. 

In  the  case  of  Mussey  v.  Eagle  Bank,  9  Met.  306,  the  supreme 
court  of  Massachusetts  held  not  only  that  such  a  teller  had  no 
original  inherent  power  to  certify  checks,  but  that  a  fireneral  cus- 
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torn  to  that  effect  among  banks  would  conflict  with  the  public 
intereetSy  and  would  be  bad.  I  am  not  entirely  satisfied  with 
the  reasoning  of  the  court  in  that  case.  The  act  of  certifying  a 
check  is  simply  answering  the  supposed  inquiry  of  one  about  to 
take  the  check,  whether  the  bank  has  funds  of  the  drawer  to  meet 
it;  and  no  other  officer  or  agent  of  the  bank  would  seem  to  be  so 
competent  to  give  the  answer  as' the  paying  teller.  His  duties 
impose  upon  him  the  necessity  of  knowing  the  state  of  every 
depositor's  account.  He  is  charged  with  all  he  pays  out,  and  if 
he  pays  a  check  without  funds  in  hand,  he  is  responsible  to 
the  bank  for  the^onount.  His  knowledge  exceeds  that  of  the 
book-keeper,  because,  to  the  information  obtained  from  the  lat- 
ter, he  adds  a  knowledge  whether  any  deposits  have  been  made 
or  checks  paid  since  the  last  entiy  in  the  books.  No  doubt  the 
cashier,  by  virtue  of  his  general  powers,  and  his  presumed 
knowledge  of  all  the  affairs  of  the  bank,  would  be  competent 
to  answer  the  question,  but  he  could  only  do  so  by  first  in- 
quiring of  the  book-keeper  and  teller.  Why  should  the  appli- 
cant be  compelled  to  seek  the  information  through  this  circui- 
tous channel,  instead  of  going  directly  to  the  ultimate  source 
of  knowledge  on  the  subject?  The  teller  is  put  in  the  place  of 
the  cashier,  to  perform  a  portion  of  his  duties.  His  appoint- 
ment is  virtually  a  division  of  the  office  of  cashier;  and  that 
branch  of  the  office  which  the  teller  fills  embraces  those  duties 
which  particularly  require  a  knowledge  of  the  state  of  the  ac- 
counts of  the  depositors.  Why,  then,  should  he  not  be  the 
organ  of  communication  on  that  subject  ? 

But  it  is  unnecessary  in  the  present  case  to  decide  this  ques- 
tion, as  it  clearly  appears  not  only  that  the  teller,  Peck,  was  in 
the  habit  of  certifying  the  checks  of  customers,  with  the  knowl- 
edge of  the  officers  of  the  bank,  but  that  he  was  furnished  with 
a  book  for  the  express  purpose  of  keeping  a  memorandum  of 
such  checks.  His  authority  to  certify,  therefore,  in  a  proper 
case,  cannot  be  disputed.  But  it  is  insisted  that  his  power  ex- 
tended only  to  cases  where  the  bank  had  funds  in  hand,  he  hav- 
ing been  expressly  prohibited  from  certifying  in  the  absence  of 
funds,  and  hence  that  the  bank  is  not  bound. 

It  may  be  doubted  whether  such  a  prohibition  adds  anything 
to  the  restrictions  which  would  otherwise  exist  upon  the  powers 
of  the  agent.  A  teller  acting  under  a  general  power  to  certify 
checks  would  be  guilty  of  an  excess  of  authority,  and  a  clear 
violation  of  duty,  if  he  certified  without  funds. 

The  powers  of  the  cashier  himself,  or  other  principal  financial 
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oiBoer  of  the  bank,  would  no  doubt  be  subjeot  to  the  same  limita- 
tion. To  certify  a  check  when  the  bank  has  no  funds  to  meet  it  is  to 
make  a  false  representation;  and  neither  the  incidental  power  of 
the  cashier,  nor  a  general  power  conferred  upon  any  other  officer, 
could  be  construed  to  authorize  that.  Hence,  if  a  bank  is 
holden  in  any  case  upon  a  certificate  of  its  cashier  that  a  check 
is  good,  when  it  has  no  funds  of  the  drawer,  it  is  not  because 
the  cashier  is  deemed  authorized  to  make  such  a  certificate,  but 
because  the  bank  is  bound  by  his  representations,  notwithstand- 
ing it  is  false  and  unauthorized. 

It  would  seem,  therefore,  that  the  defense  insisted  upon  here 
would  have  been  equally  available  if  the  checks  in  question  had 
been  certified  by  the  cashier  himself.  It  might  then  have  been 
urged,  with  truth,  that  the  cashier  had  violated  his  duly  and 
exceeded  the  proper  limit  of  his  powers  in  making  the  certificate; 
and  if  the  argument  be  sound,  that  the  principal  is  in  no  case 
bound,  unless  the  act  of  the  agent  is  within  the  powers  either 
actually  or  apparently  conferred  upon  him,  the  bank  would  not 
be  holden  in  such  a  case.  It  is  no  more  within  the  apparent 
power  of  a  cashier  to  certify  that  the  bank  has  funds,  when  it 
has  none,  than  it  is  within  that  of  a  teller  expressly  authorized 
to  certify  only  when  the  bank  has  funds.  Evexy  person  would 
be  bound  to  take  notice  of  the  limitation  imposed  by  law  upon 
the  powers  of  the  cashier,  or  other  general  agents,  no  less  than 
of  that  which  is  in  terms  imposed  upon  the  powers  of  the  teller 
as  special  agent.  Hence  it  cannot  be  pretended  that  a  person 
who  should  take  and  pay  value  for  a  check,  with  knowledge  that 
the  bank  had  no  funds  of  the  drawer  to  meet  it,  would  acquire 
any  valid  claim  against  the  bank,  although  such  check  vras  cer- 
tified by  the  cashier  himself.  He  would  be  presumed  to  know 
that  it  was  contrary  to  the  duty  of  the  cashier  to  certify  without 
funds,  and  this  knowledge  would  have  the  same  e£Eect  as  that 
which  every  one  who  should  take  a  check  certified  by  the  teller 
would  be  presumed  to  have  of  any  express  restriction  upon  his 
powers. 

It  will  be  seen  that,  if  these  views  are  correct,  the  present 
case  does  not  turn  in  any  degree  upon  the  rules  applicable  to 
special  agencies,  but  that  tiie  question  would  have  been  precisely 
the  same  if  the  check  had  been  certified  by  the  cashier  or  other 
principal  financial  officer  of  the  bank.  As  they  may,  however, 
admit  of  doubt,  I  shall  treat  the  case  as  one  of  an  agency  spe- 
cially restricted,  and  shall  simply  inquire  whether  a  bona  fide 
bolder  for  value,  of  a  negotiable  check,  certified  by  a  special 
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agent  whose  authority  is  limited  to  oases  where  the  bank  has 
funds  of  the  drawer  in  hand,  can  enforce  payment  of  the  check, 
proTidcii  the  bank  has  no  such  funds. 

This  is  a  complex  question,  depending  partly  upon  the  law  of 
principal  and  agent,  and  partly  upon  that  of  negotiable  or  com- 
mercial paper.  The  defense  assumes  that  principals  are  bound 
only  by  the  authorized  acts  of  their  agents,  and  admits  of  no 
qualification  of  this  general  rule,  except  where  the  agent  has 
been  apparently  clothed  with  an  authority  beyond  that  actually 
conferred.  But  this  proposition  is  too  broad  to  be  sustained. 
Principals  have  been  repeatedly  held  responsible  for  the  false 
representations  of  their  agents,  not  on  the  ground  that  the 
agents  had  any  authority,  either  real  or  apparent,  to  make  such 
representations,  but  for  reasons  entirely  different.  In  Hem  v. 
Nchohf  1  Salk.  289,  the  leading  case  on  the  subject,  where  an 
agent  authorized  to  sell  a  quantity  of  silk  had  made  certain 
fraudulent  representations  by  which  the  purchaser  was  deceived, 
the  principal  was  held  liable.  Lord  Holt  there  said:  "  Seeing 
somebody  must  be  a  loser  by  this  deceit,  it  is  more  reasonable 
that  he  that  employs  and  puts  a  confidence  in  the  deceiver 
should  be  a  loser,  than  a  stranger."  The  principle  of  this  case 
has  never,  I  think,  been  overruled,  but,  on  the  contrary,  has 
been  repeatedly  approved  and  confirmed.  It  will  be  found 
directly  applicable  to  the  present  case.  The  certificate  of  the 
teller  is  a  positive  representation  that  the  bank  has  funds  to 
meet  the  check.  If  that  representation  is  false,  who  ought  to 
bear  the  loss? 

The  reasoning  of  Lord  Holt,  in  the  case  of  Hern  v.  NichoU^ 
supra,  applies  here  with  peculiar  force.  The  bank  selects  its 
teller  and  places  him  in  a  position  of  great  responsibility.  The 
trust  and  confidence  thus  reposed  in  him  by  the  bank  leads 
others  to  confide  in  his  integrity.  Persons  having  no  voice  in 
his  selection  are  obliged  to  deal  with  the  bank  through  him. 
If,  therefore,  while  acting  in  the  business  of  the  bank,  and  within 
the  scope  of  his  employment,  so  far  as  is  known  or  can  be  seen 
by  the  parly  dealing  with  him,  he  is  guilty  of  misrepresentation, 
ought  not  the  bank  to  be  held  responsible?  It  is  worthy  of 
consideration  that  the  fact  misrepresented  in  this  case  is  not 
only  one  peculiarly  within  the  knowledge  of  the  agent,  but  one 
with  which  he  is  made  acquainted  by  means  of  the  position  in 
which  he  is  placed  by  the  bank,  and  which  it  is  his  especial  prov- 
ince and  duty  to  know,  and  which  could  scarcely  be  definitely 
■floertained  except  by  application  to  him.     These  circumstances 
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would  seem  to  bring  the  case  deoidedlj  within  the  prinei^M 
adopted  in  Hem  y.  Nicholas  mipra,  and  in  the  Bubsequent  deeis^ 
ions  based  upon  that  ease. 

This  concluBion  is  in  no  respect  in  conflict  with  that  doctiise 
of  the  law  of  agency  which  makes  it  the  duty  of  all  persona 
dealing  with  a  special  agent  to  ascertain  the  extent  of  his  pow- 
ers.   It  is  conceded  that  eyery  one  taking  the  checks  in  qaes- 
tion  would  be  presumed  to  know  that  the  teller  had  no  anthoritr 
to  certify  without  funds.    But  this  knowledge  alone  would  not 
apprise  him  that  the  certificate  was  defective  and  unauthorized. 
To  discover  that,  he  must  not  only  have  notice  of  the  limitations 
upon  the  powers  of  the  teller,  but  of  the  extrinsic  fact  that  the 
bank  had  no  funds;  and  as  to  this  extrinsic  fact,  which  he  can- 
not justly  be  presumed  to  know,  he  may  act  upon  the  repre- 
sentation of  the  agent.    There  is  a  plain  distinction  between 
the  terms  of  a  power  and  facts  entirely  extraneous,  upon  which 
the  right  to  exercise  the  authority  conferred  may  depend.     Ono 
who  deals  with  an  agent  has  no  right  to  confide  in  the  repre- 
sentation of  the  agent  as  to  the  extent  of  his  powers.    If» 
therefore,  a  person,  knowing  that  the  bank  has  no  funds  of 
the  drawer,. should  take  a  certified  check,  upon  the  represents 
tion  of  the  cashier  or  other  officer  by  whom  the  certificate  waa 
made,  that  he  was  authorized  to  certify  without  funds,  the  bank 
would  not  be    liable.     But  in  regard  to  the  extrinsic  fact, 
whether  the  bank  has  funds  or  not,  the  case  is  different.    That 
is  a  fact  which  a  stranger,  who  takes  a  check  certified  by  the 
teller,  cannot  be  supposed  to  have  any  means  of  knowing. 
Were  he  held  bound  to  ascertain  it,  the  teller  would  be  the  most 
direct  and  reliable  source  of  knowledge;  and  he  already  has  his 
written  representation  upon  the  face  of  the  check.    If,  there- 
fore, one  who  deals  with  an  agent  can  be  permitted  to  rely  upon 
the  representation  of  the  agent  as  to  the  existence  of  a  &ct,  and 
to  hold  the  principal  responsible  in  case  the  representation  is 
false,  this  would  seem  to  be  such  a  case. 

It  is,  I  think,  a  sound  rule,  that  where  the  party  dealing  with 
an  agent  has  ascertained  that  the  act  of  the  agent  correBponds 
in  every  particular,  in  regard  to  which  such  parly  has  or  is  pre- 
sumed to  have  any  knowledge,  with  the  terms  of  the  power,  he 
may  take  the  representation  of  the  agent  as  to  any  extrinsic  fact 
which  rests  peculiarly  within  the  knowledge  of  the  agent,  and 
which  cannot  be  ascertained  by  a  comparison  of  the  power  with 
the  act  done  under  it.  The  familiar  case  of  the  giving  of  a  ne* 
gotiable  partnership  note  by  one  of  the  partners,  for  his  own 
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€ndiYidiial  benefit,  affords  an  apt  illustration  of  this  role.  Each 
of  the  partners  is  the  agent  of  the  partnership,  as  to  all  matters 
'within  the  scope  of  the  partnership  business,  and  can  bind  the 
firm  bj  making,  indorsing,  and  accepting  bills  and  notes  in 
«ach  business;  but  he  has  no  more  authority  than  a  mere  stranger 
to  execute  such  paper  in  his  own  business,  or  for  the  accommo- 
^tion  of  others.  If  he  gives  the  partnership  note  or  accept 
ance  for  his  own  debt,  it  is  void  in  the  hands  of  any  pariy 
haring  knowledge  of  the  consideration  for  which  it  is  given; 
bat  when  negotiated  to  a  b(ma  ftde  holder,  the  firm  is  precluded 
from  questioning  the  authority  of  the  jMurtner,  and  is  effect- 
ually bound.  The  cases  in  this  state  by  which  this  doctrine  is 
illustrated  and  established  are  numerous  and  uniform:  Living* 
^ton  V.  Hastie^  2  Cai.  246;  Lansing  v.  Oaine,  2  Johns.  300  [3  Am. 
Dec.  422];  Laverty  v.  Burr,  1  Wend.  629;  WiUiama  v.  Walbridge, 
8  Id.  415;  Boyd  v.  Plumb,  7  Id.  309;  Ganaevoort  v.  WiUiama,  14 
Id.  133;  Joyce  v.  WiMiama,  Id.  141;  WUaan  v.  Williams,  Id.  146 
(28  Am.  Dec.  518];  CaiakiU  Bank  v.  StaU,  16  Id.  864;  SUUl  t. 
CatskOl  Bank,  18  Id.  466. 

It  will  be  found  difficult  to  distinguish  these  cases  in  prin- 
ciple from  that  now  before  the  court.  Every  person  taking  the 
negotiable  note  or  acceptance  of  a  partnership,  executed  by  one  of 
the  partners  in  the  name  of  the  firm,  is  bound  to  know  the  extent 
of  the  partner's  authority  to  bind  the  firm;  but  this  obligation 
does  not  extend  to  the  consideration  for  which  the  note  or  accept- 
ance was  given.  If  given  for  the  private  debt  of  one  of  the  part- 
ners, or  for  the  accommodation  of  third  persons,  all  the  cases 
agree  that  the  burden  of  proving  the  holder's  knowledge  of 
that  fact  rests  upon  the  partnership.  That  the  execution  is  by 
•n  agent  is  as  apparent  upon  the  face  of  the  paper,  in  such  cases, 
«a  in  that  of  a  certified  check;  because  a  partnership  can  only 
act  in  its  partnership  name  through  agents. 

The  argument  resorted  to  here,  therefore,  that  parties  are  only 
bound  by  the  authorized  acts  of  their  agents,  and  that  paper 
issued  by  an  agent  without  authority  is  no  more  obligatory  upon 
the  principal  than  if  it  had  been  forged,  is  just  as  applicable  to 
partnership  notes  given  by  a  partner  for  his  individual  debts  as 
(o  these  certified  checks.  The  question  is  not,  in  such  cases, 
whether  the  principal  is  bound  by  the  unauthorized  act  of  the 
agent,  but  whether  he  is  estopped,  by  the  representation  of  the 
agent,  from  disputing  facts  which  show  that  the  act  was  au- 
thorized. There  is  no  analogy  between  these  partnership  cases, 
or  the  case  before  the  court,  and  cases  where  the  paper  is  forged. 
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The  fact  of  the  agency,  and  the  trust  and  confidence  reposed  by 
the  principal  in  the  agent,  create  a  broad  line  of  distinction  be- 
tween them;  and  it  is  this  trust  and  confidence  which  constitute 
the  foundation  of  the  liability,  and  which  justify  the  party  deal* 
ing  with  the  agent  in  relying  upon  his  representation  in  respect 
to  facts  especially  within  the  agent's  knowledge.  The  giving 
of  a  note  in  the  partnership  name  by  one  of  the  partners  is  a 
virtual  representation  that  it  is  given  in  the  partnership  busi- 
ness, and  if  negotiable,  this  representation  is  deemed  in  law  to 
have  been  made  to  every  subsequent  bona  fide  holder  of  the 
note.  State  oflUinois  v.  Delafield,  8  Paige,  527,  S.  0.  in  error, 
Delafield  t.  State  of  Illinois,  2  Hill  (N.  Y.),  159,  is  another  illustra- 
tion of  the  same  principle.  An  agent  of  that  state  was  authorized 
to  dispose  of  certain  bonds,  but  was  not  to  sell  them  below  par 
or  on  credit.  He  sold  them  to  Delafield  on  time  and  at  a  sacri- 
fice. The  state  filed  a  bill  against  Delafield  for  relief,  and  ap- 
plied to  the  court  of  chancery  for  an  injunction  to  restrain  the 
defendant  from  negotiating  the  bonds,  on  the  ground  that  if 
negotiated  the  state  would  be  liable  to  pay  them.  The  defend- 
ant's counsel  insisted  that  if  the  bonds  were  void  in  the  hands 
of  Delafield,  they  would  be  equally  so  in  the  hands  of  any  person 
to  whom  he  might  transfer  them.  The  chancellor,  nevertheless, 
granted  the  injunction,  saying  that  if  the  securities  should  pass 
into  the  hands  of  a  bona  fide  holder,  the  state  would  be  equitably 
and  legally  bound  to  pay  them.  On  appeal  to  the  court  for  the 
correction  of  errors,  the  decision  of  the  chancellor  was  affirmed 
by  a  nearly  unanimous  vote. 

It  would  be  difficult,  I  think,  to  discover  any  valid  distinction 
in  principle  between  this  case  and  the  one  we  are  considering. 
The  purchaser  of  the  bonds  from  Delafield  would,  equally  wivh 
Delafield  himself,  be  presumed  to  know  the  limits  of  the  au- 
thority conferred  upon  the  agent;  but  it  must  have  been  held 
that  he  would  not  be  bound  to  inquire  as  to  the  extrinsic  fact^ 
attending  the  sale  or  negotiation  of  the  bonds. 

The  principle  is  well  stated  in  the  following  proposition,  suK 
mitted  to  and  approved  by  the  court,  in  the  case  of  North  Rivtr 
Bank  v.  Aymar,  3  Hill  (N.  T.),  262:  "  Whenever  the  very  act  o^ 
the  agent  is  authorized  by  the  terms  of  the  power,  that  is,  when-* 
ever,  by  comparing  the  act  done  by  the  agent  with  the  words  ol 
the  power,  the  act  is  in  itself  warranted  by  the  terms  used,  such 
act  is  binding  on  the  constituent  as  to  all  persons  dealing  in 
good  faith  with  the  agent.  Such  persons  are  not  bound  to  in- 
quire into  facts  aliunde;  the  apparent  authority  is  the  real  au* 


Oct  1867.]  Fabmebs'  Era  B'k  v.  Butchebs'  Era  B'k.       687 

thority."  The  opinion  of  Mr.  Jnsidce  Nelson,  who  dissented 
from  the  majority  of  the  court  in  this  case,  cannot  be  reconciled 
with  the  principle  maintained  by  the  same  judge  in  Boyd  y. 
Plumb,  7  Id.  809,  and  Gan^evoort  y.  Wmams,  U  Id.  133.  The 
cases  are  strictly  parallel.  In  that  of  Aymar,  the  power  of  the 
attorney  was  limited  to  the  giving  of  notes  for  the  use  of  the 
principal;  in  the  others,  the  authoriiy  of  the  partner  was  limited 
to  the  execution  of  paper  for  the  use  and  benefit  of  the  part- 
nership; *  in  both,  the  plaintiffs  were  regarded  by  the  judge  aa 
equally  cognizant  of  the  limitations  of  the  power;  and  yet,  in  the 
cases  of  Boyd  y.  Plumbs  supra,  and  Odnsevaart  y.  Williams,  supra, 
he  held  that  the  burden  rested  upon  the  defendants  to  prove 
notice  to  the  plaintiff  that  the  paper  was  not  given  in  the  busi- 
ness of  the  partnership;  while  in  the  case  of  Aymar,  he  held  that 
the  plaintiffs  were  presumed  to  know  that  the  notes  were  not 
given  for  the  benefit  of  the  principal,  and  that  the  burden  of 
proving  the  contrary  rested  upon  themt  These  two  positions  are 
diametrically  opposed,  and  cannot  be  made  to  harmonize;  that 
taken  in  Boyd  v.  Plumb,  supra,  and  Oansevoort  v.  WiUiams, 
supra,  accords  with  many  other  cases  in  this  state,  and  with  all 
the  English  cases  on  the  subject. 

It  is  true  that  the  decision  in  the  case  of  the  North  Bvver  Bank 
V.  Aymar,  8  Hill  (N.  Y.),  262,  was  reversed  in  the  court  of  errors; 
but  the  opinions  pronounced  in  that  court  have  never  been  pub^ 
lished,  and  consequently  the  views  there  expressed  upon  the  point 
in  question  are  unknown.  Under  these  circumstances,  the  prin- 
cipal reason  against  the  reconsideration  of  a  question,  which  has 
been  passed  upon  by  the  court  of  last  resort,  viz.,  that  the  pub* 
lie  needs  a  fixed  and  definite  rule  upon  which  it  can  rely  in  the 
transaction  of  business,  loses  most  of  its  force.  The  opinion 
of  the  supreme  court,  which  is  published  at  large  in  the  reports, 
is  more  likely  to  be  taken  as  the  rule  than  that  of  the  court  oi 
errors,  to  which  attention  is  rarely  directed.  The  question, 
therefore,  should,  I  think,  be  considered  as  still  open  for  exami- 
nation; and  I  have  little  hesitation  in  holding  that  it  was  prop- 
erly decided  by  the  supreme  court. 

It  is  supposed  that  the  cases  of  AUwoody,  Mannings,  7  Bam. 
&  Cress.  278,  and  Alexander  v.  McKensie,  6  Man.  G.  &  S.  766, 
are  in  conflict  with  the  doctrine  here  advanced;  but  upon  a 
careful  scrutiny  of  the  first  of  these  cases,  it  will  be  seen  that, 
if  the  point  we  are  examining  was  involved,  it  received  no  con- 
sideration from  the  court.  The  general  principle  laid  down  in 
that  case  is  in  perfect  accordance  with  the  views  here  expressed. 
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the  roal  difficulty  in  those  cases,  is  also  apparent  from  the  report 
in  the  case  of  Coleman  y.  Biches,  supra^  which  belongs  to  the 
same  class.    There  Bond,  the  agent  of  Riches,  had  given  a  £alae 
receipt,  not  to  the  plainti£f,  but  to  Lewis,  and  Lewis  had  exhib- 
ited this  receipt  to  the  plaintiff  and  obtained  money  npon  ik 
The  difficulty  in  the  case  was  to  show  the  relation  between  the 
parties  to  have  been  such  that  the  misrepresentation  by  Bond  to 
the  agent  might  properly  be  considered  as  made  by  him  to  the 
plaintiff.     To  establish  this,  the  counsel  for  the  plaintiff  relied 
upon  a  course  of  dealing  which,  as  he  alleged,  was  known  to 
the  defendant.     To  this  the  chief  justice  answered:  *'I  cannot 
see  how  the  knowledge  by  Riches  of  the  course  of  bosinesB 
according  to  which  Coleman  paid  on  the  production   of  flie 
receipt  would  make  the  showing  of   the   receipt  by  Ijewis, 
even  in  Bond's  presence,  a  representation  by  Riches''  (^  ^t 
by  the  agent  of  Riches);  and  Justice  Williams  adds:  "Sop- 
pose  Riches  himself  has  given  the  fraudulent  receipt,  would 
that  have  constituted  a  representation  by  Riches  to  Coleman?" 
Upon  the  same  argument  being  afterwards  repeated,  Jostioe 
Cresswell  said: ''  There  is  the  vice  of  the  argument;  I  do  not  find 
any  evidence  of  such  course  of  dealing  between  the  plaintiff  and 
the  defendant.     The  course  of  dealing  proved  was  that  which 
existed  between  the  plaintiff  and  the  vendors,  and  not  between 
the  plaintiff  and  defendant." 

It  seems  impossible  to  mistake  the  purport  of  these  remarks. 
They  show  that  the  difficulty  in  the  way  of  a  recovery,  in  this 
case,  was  that  no  privity  of  contract  was  established  between 
Riches,  or  his  agent.  Bond,  and  the  plaintiffs,  by  means  of  which 
the  misrepresentations  made  by  Bond  could  be  considered  as 
made  to  the  plaintiffs.  Had  the  receipt  been  a  negotiable  in- 
strument,  a  privity  would  have  been  established. 

I  entertain  no  doubt  that  had  the  stock  certificates  in  ques- 
tion in  the  case  of  Mechanics'  Bank  v.  New  York  and  New  Maven 
B,  B.  Co.,  13  N.  Y.  597,  been  held  to  be  negotiable,  the  plain- 
tiffs would  have  prevailed;  and  such  I  understand  to  be  the 
opinion  of  two  of  my  associates  who  took  part  in  the  decision 
of  that  case. 

The  judgment  of  the  supreme  court  should  be  affirmed. 

DsKio,  C.  J.,  and  Bbown,  J.,  delivered  opinions  concurring 
in  result  and  general  reasoning  with  the  preceding.  Both  agreed 
with  Selden,  J.,  in  approving  the  decision  in  North  Biver  Bank 
V.  Aymar,  3  Hill  (N.  Y.),  262,  and  regarding  it  as  good  author- 
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ity,  notwithstanding  the  reyersal  of  the  jadgment  in  that  case 
by  the  late  court  of  errors. 

CoMSTOGS,  J.,  deliyexed  a  diswnting  opinion. 

Judgment  affirmed. 

CERTinoATioN  09  CwKOL  BT  Bakk  18  equivalent  to  An  aeoeptanoe  of  a  bill 
for  that  amount:  Barries  v.  OjUario  Bank,  19  N.  Y.  159;  Meadav.  Merchant 
Bank,  25  Id.  146;  Clafiin  v.  Fmrmers*  etc  Bank,  Id.  297;  ^o^ofi  t.  Bank  of 
New  York  etc.  AsaoeiatUm,  67  Barb.  33.  It  is  a  contract  payable  on  demand, 
and  ia  obligatory  until  paid,  or  barred  by  the  statute  of  limitations:  Nolan  v. 
Bank  of  New  York  etc  Aeaociation,  eupra,  A  certificate  of  deposit  is  also  a 
oontract  of  the  same  description:  Bamea  v.  Ontario  Bank,  eupra,  all  citing 
the  principal  case.  See,  as  to  certificates  of  deposit,  O'NeUl  T.  Bra4fo'rd,  42 
Am.  Dec.  574,  and  note  discussing  the  subject;  see  also  LeaxiU  v.  Potlmer,  51 
Id.  333;  Payne  v.  Clark,  59  Id.  333;  WeUon  ▼.  Adams,  60  Id.  679.  The  certifi« 
cation  of  a  check  binds  the  bank  to  hold  the  amount  of  it  out  of  the  drawer's 
funds  for  payment:  Stevens  ▼.  Com  EoBchange  Bank,  3  Hun,  151;  S.  C,  6 
Thomp.  &  C.  287.  The  theory  of  the  law  is  that  when  such  certificate  is 
made,  the  amount  of  it  is  charged  to  the  account  of  the  drawer  in  the  bank, 
since  all  well-regulated  banks  adopt  this  practice  for  their  own  protection; 
and  the  reasons  for  it  are  so  strong  that  the  law  presumes  that  they  all  do 
80:  First  Naliondl  Bank  ▼.  Leach,  52  N.  Y.  352.  But  certifying  a  check  im* 
ports  merely  that  the  signature  is  genuine,  and  that  it  is  good  for  the  amount 
for  which  it  is  drawn,  and  not  for  any  amount  to  which  it  may  be  changed 
by  subsequent  alteration:  Naiionai  Bank  of  Commerce  v.  National  Mechan^ 
iet'  Banking  Assoaalion,  46  How.  Pr.  378;  S.  C.  3  Jones  &  S.  287.  No 
greater  efifect  can  be  given  to  such  certification  than  to  the  acceptance  of  a 
biU,  and  it  is  held  that  it  does  not  import  the  correctness  of  the  amount  of 
it;  as  where  a  check  was  certified  after  alteration  of  the  amount:  Marine 
National  Bank  v.  NatioTuU  City  Bank,  4  Id.  477.  Since  the  certification  im- 
ports a  guaranty  of  the  genuineness  of  the  check,  if  the  check  is  a  forged 
one  the  bank  is  liable  to  a  bona  fide  holder  receiving  it  in  due  course  of  busi- 
ness: Hagen  ▼.  Bowery  National  Bank,  6  Lans.  492.  The  principal  case  is 
cited  with  approval  in  each  of  the  foregoing  cases. 

LiABiuTT  ov  Bank  tor  Uhauthobized  Cebtitication  ov  Check.  ~A 
bank  is  liable  npon  the  oertification  of  a  check  by  its  teller  within  the  appar- 
ent scope  of  his  authority,  if  the  certificate  is  genuine,  whether  the  particu- 
lar act  was  authorized  or  not:  Continental  Bank  v.  National  Bank,  50  N.  Y. 
581.  So,  in  case  of  a  certificate  by  the  teller  that  the  maker  of  a  note  pay- 
able at  the  bank  has  sufficient  funds  there  to  pay  it,  for  the  teller  is  the 
proper  officer  to  make  such  certificate:  Irving  Bank  v.  Wetherold,  36  Id.  337. 
So  where  a  bank  has  placed  its  cashier  in  a  position  which  implies  inherent 
authority  to  certify  checks,  those  dealing  with  the  bank  have  a  right  to 
assume  that  he  possesses  that  authority,  and  the  bank  is  liable  on  his  certifi- 
cate in  a  particular  case  to  a  bonajide  holder,  though  the  certificate  was  not 
warranted  because  of  some  extrinsic  fact:  Cook  v.  State  National  Bank,  52 
Id.  115.  But  where  the  cashier,  having  general  authority  only  to  certify 
checks  on  or  after  the  day  when  they  are  made  payable,  certifies  a  post- 
dated check  by  an  indorsement  dated  on  a  day  prior  to  the  date  of  the 
check,  the  bank  is  not  bound  thereby,  because  the  holder  is  notified  by  the 
paper  itself  that  the  cashier  has  exceeded  his  authority:  Clarke  Nationai 
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Btuik  T.  ^ofiJb  o/  ^Oum,  52  Bftrb.  697.  Where  the  prerident  of  *  hmak  hvr- 
ing  a  general  authority  to  certify  checks  certified  his  own  and  those  of  another 
hanDg  no  funds,  the  bank  is  liable:  'Jlc^in  ▼.  Farmer^  etc,  BanJk^  36  Id.  546l 
The  principal  case  is  cited  and  appiored  in  all  these  cases.  In  the  latter  case 
it  is  said  that  "the  legal  principles  respecting  the  snbject  of  agency,  as 
applicable  to  the  certification  of  checks,  their  character  and  negotiability,  and 
the  protection  to  which  bona  fdt  holders  are  entitled,  are  folly  ooosiderod  " 
in  the  principal  case,  "and  are  controlling. "  In  Beaik  qf  New  Tork  ▼:  BamM 
</  Ohio,  29  N.  Y.  632,  the  case  is  cited  to  the  point  that  a  bank  is  ^  liable 
to  a  bona  fide  holder,  upon  a  certificate  of  its  officer,  altboogh  sodi  certifi- 
cate was  fklse,  upon  the  ground  that  the  officer  so  certifying  was  anthoriaed  te 
do  similar  acts  for  the  bank,  and  the  holder  was  justified  in  relying  thereoo."* 
In  People  v.  ConlraxUng  Board,  27  Id.  384,  it  is  said,  per  Selden,  J.,  dissent- 
ing, citing  the  principal  case,  that  where  a  statute  requires  a  oantractor  to 
f  nmiah  a  certificate  of  deposit  '*  in  cash  **  as  security,  it  is  immaterial  whether 
it  ia  in  credit  or  in  cash  if  it  constitutes  a  sufficient  oonsideratioii  for  the 
certificate,  and  that  "  perhaps'*  even  that  is  immateriaL 

Principal's  Liability  fob  Agent's  Acts  in  Excess  ov  Autboritt'  ob 
Instkuctions  Genera llt:  See  Floranee  v.  Adams,  38  Am.  Dec  226;  Bar- 
ing V.  Peirce,  40  Id.  534;  Snow  ▼.  Warner,  43  Id.  417;  Bryant  ▼.  Moorty  4S 
Id.  90;  Brovm  v.  Johnson,  51  Id.  118;  Goodloe  v.  Oodley,  LL  159;  Tbiofe  ▼. 
Leavitt,  55  Id.  195;  Keener  v.  Harrod,  66  Id.  706;  McCoy  v.  JicKowen^  50 
Id.  264;  Drumrigid  v.  Philpot,  60  Id.  738,  and  notes.  See  particularly,  as 
to  the  principalis  liability  for  tbo  agent's  frauds  or  torts,  Moir  v.  Hopkins,  63 
Id.  312;  Henderson  v.  San  Antonio  etc,  R,  B,  Co.,  67  Id.  675,  and  cases  cited 
in  the  notes  thereto.  To  the  point  that  the  apparent  authority  of  an  agent 
is  tho  real  authority  as  to  all  persons  dealing  in  good  faith  with  him,  when- 
ever the  particular  act  is  within  the  terms  of  the  power,  and  that  the  party 
is  not  bound  to  inquire  as  to  facts  cdinnde  limiting  the  authority,  the  princi- 
pal case  is  cited  as  approying  North  River  Bank  v.  Aymar,  3  Hill  (N.  T),  262,  in 
Marsh  v.  G'dbeH,  4  Thomp.  &  C.  262;  S.  C,  2  Hun,  61;  Westfield  Bank  t, 
Coonen,  37  N.  Y.  322.  So  where  the  act  is  apparently  within  the  power, 
tlie  principal  is  bound  by  the  agent's  representations  as  to  facts  within  hit 
peculiar  knowledge  essential  to  tlie  exercise  of  the  power:  Oould  ▼.  Sterling, 
23  Id.  463.  The  case  is  distinguished  on  that  point,  and  the  doctrine  is  held 
not  to  apply  where  the  agent  makes  representations  outside  of  a  defined  au- 
thurity,  in  EcUon  v.  Delaware  etc.  R,  R.  Co,,  57  Id.  393.  In  Origwoid  r. 
Haven,  25  Id.  697,  the  case  is  referred  to  generally  as  discpssing  the  question 
of  a  principal's  liability  for  the  representations  and  acts  of  his  agent.  In  the 
same  case,  at  page  601,  it  is  said,  per  Selden,  J.,  that  a  principal's  liability 
for  the  fraud  of  his  agent  rests  on  the  ground  that  in  employing  such  agent 
he  is  under  obligation  to  pay  some  heed  to  the  diligence,  skill,  integrity,  and 
fitness  of  the  agent,  and  the  principal  case  is  commented  on  and  explained  as 
having  been  explicitly  based  on  this  ground,  and  as  sustainable  on  no  other. 
In  People  v.  Boeitoick,  43  Barb.  25,  it  is  held  that«  under  the  doctrine  of  ths 
principal  case  ss  to  the  liability  of  a  principal  for  his  agent's  acts,  where  sev- 
eral sureties  sign  a  bond  and  deliver  it  to  one  obligor  to  procure  the  signaturs 
of  another  surety,  they  are  liable  only  for  acts  of  such  obligor  which  they 
hare  authorized.  In  B^irRt  National  Bank  v.  Morgai^  6  Hun,  347,  and  Jb- 
change  Bank  v.  Monteath,  26  N.  Y.  507.  608,  the  case  is  cited  with  otiiers  as 
authority  for  the  doctrine  that  negotiable  paper  made  or  indorsed  by  a  part- 
ner in  the  firm  name,  but  for  a  private  purpose  or  for  the  aooommodation  ol 
another,  !■  binding  on  the  firm  in  the  hands  of  a  tend/de  bolder.    A  party 
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taking  a  note  made  or  indorsed  by  an  agent  is  bound  to  look  to  the  agents 
power  and  its  legal  effect,  and  to  see  that  the  authority  is  not  exceeded,  as  a 
general  rule:  Oreemoood  v.  Spring,  64  Barb.  3S1>  also  citing  the  principal 
case.  It  is  cited  to  the  point  that  where  an  indorseinent  by  an  agent  is  within 
his  apparent  but  not  actual  authority,  and  the  agent  represented  that  it  waa 
within  the  power,  a  bona  fidt  holder  will  be  protected,  in  RotkaehUd  v.  Sehu^ 
berth,  8  BoBW.  294;  but  the  rule  was  held  not  to  apply  there,  because  thera 
was  no  such  question  in  the  case. 

LlABIUTT    OF  .  COBPORATIOH    VOR    UnAUTHOBIZBD    AoTS    0&    To&TS    Of 

AoxNTS:  See  BurriU  v.  NahatU  Bank,  35  Am.  Dec.  395;  Merchantt^  Bank  v. 
Central  Bank,  44  Id.  665;  Bank  qf  Alabama  ▼.  Comegy^  46  Id.  278;  CiMn 
T.  QunUr,  62  Id.  120;  Jowi8  v.  Weatem  Vu  R,  R.  Co,,  65  Id.  206;  Henderson 
V.  San  Anlonio  etc,  i?.  R,  Co,,  67  Id.  675,  and  casee  cited  in  the  notes  thereto. 
The  principal  case  is  cited  in  all  the  following  decisions  as  an  authority  for 
the  various  propositions  stated.  There  are  many  cases  in  which  a  corporation 
is  held  liable  for  the  unauthorized  acts  of  its  agents,  where  the  person  seeking 
to  enforce  the  liability  is  in  the  position  of  a  bona  fide  holder  of  an  obligation 
purporting  to  be  that  of  the  corporation,  having  paid  value  for  it  without 
notice  of  any  excess  of  authority  in  making  or  transferring  it:  Booih  v.  Fam^ 
er*e  etc.  Bank,  4  Lans.  306.  Hence,  a  negotiable  obligation  of  a  corporation 
purporting  on  its  face  to  be  valid  is  so  in  the  hands  of  a  6o9ia  fide  holder, 
though  in  fact  not  duly  issued:  Madieon  etc.  R,  R,  Co.  v.  Norwich  Scmngs 
Society,  24  Ind.  461.  A  bank  is  liable  for  the  act  of  its  cashier,  who  has  a 
general  authority  to  draw  drafts,  in  drawing  a  particular  draft  for  a  customer 
and  failing  to  apply  the  amount  as  directed  by  the  customer,  particularly 
where  the  action  was  taken  with  the  president's  knowledge:  Reynolds  v, 
Kenyon,  43  Barb.  600.  An  accommodation  indorsement  by  an  officer  of  a 
corporation  having  a  general  authority  to  indorse,  either  express  or  implied, 
is  binding  upon  the  corporation  in  favor  of  a  bona  fide  holder  taking  it  under 
ciroumstancea  warranting  the  belief  that  it  is  business  paper,  although  the 
officer  haa  no  authority  to  indorse  for  accommodation:  Mechaniea'  BankinQ 
Asaodatian  v.  New  York  etc.  Lead  Co,,  20  How.  Fr.  610;  S.  C,  23  Id.  80; 
8.  C,  35  N.  Y.  506;  Bank  ofOenesee  v.  Patchin  Bank,  19  N.  Y.  319;  Bank  oj 
Atibwm  V.  Putnam,  1  Abb.  App.  Dec  85;  S.  C,  3  Keyes,  343;  Houghton  v. 
Firti  National  Bank,  26  Wis.  669.  As  where  the  corporation  has  previously 
recogniied  similar  indorsements  in  favor  of  the  same  holder:  Bank  ufAvbum 
v.  Puinam,  supra.  But  a  corporation  is  not  liable  on  an  accommodation 
indorsement,  unless  the  note  is  discounted  in  good  faith  on  the  express  or 
implied  representation  of  the  corporation  that  it  is  business  paper,  and  the 
principal  case  is  not  in  conflict  with  this:  Bridgeport  Citiy  Bank  v.  Empire 
Stone  Dressing  Co,,  30  Barb.  424;  S.  C,  19  How.  Pr.  52.  A  bank  is  not  li*. 
bio,  it  seems,  on  an  indorsement  by  its  cashier  as  "  cashier,"  the  name  of  the 
bank  not  being  used,  and  there  being  no  evidence  of  any  authority  to  indorse, 
except  to  facilitate  collections:  Bank  etc  qf  New  York  v.  Farmtri  etc.  Bank 
of  Ohio,  36  Barb.  334.  (Generally,  a  party  taking  a  note  indorsed  by  an  agent 
of  a  corporation,  in  order  to  bind  the  corporation,  must  show  the  indorsement 
to  have  been  the  agent's  real  or  apparent  authority,  and  that  it  was  taken 
bona  fide  and  for  value:  Marine  Bank  v.  Clements,  3  Bosw.  605.  But  a  uniform 
practice  of  an  insurance  company  for  several  months  to  have  notes  negotiated 
by  it  indorsed  by  its  president  is  competent  evidence  of  authority  for  a  par- 
ticular indorsement:  S.  C.  in  court  of  appeals,  31  N.  Y.  45.  And  generally, 
wlure  there  is  no  aatbority  for  a  particular  act  of  an  agent  of  a  corporation 
which  is  called  in  question,  proof  of  b  general  or  particular  usage  including  it 
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ia  sufficient,  tm  mpeeU  penons  dealing  with  the  agent  in  good  faith  withool 
notice:  Pope  v.  Bank  qf  AVbicn^  57  Id.  131.    See  generally,  aa  to  the  autbor- 
ixation  of  agenta  of  oorporationa  by  implication,  Ryam  v.  Dtmlapt  63  Aik 
Dec.  334,  and  eaaea  dted  in  the  note  thereto.    The  doctrine  of  estoppel  may 
ffi vo  effect  to  the  acta  of  the  officen  of  a  corporation  as  against  the  corpfiratkn^ 
as  in  other  cases  of  principal  and  agent:  Flnt  NaiUmal  Bank  t.  Oceam  No- 
tional  Bankf  60  N.  Y.  293.    As  a  general  rale,  the  authority  of  an  officer  of  a 
corporation  to  bind  it  by  a  particnUur  contract  need  not  be  shown  by  cjipieas 
resolution,  bat  the  acta,  statements,  and  representations  of  the  officer  himarlf 
in  the  coarse  of  his  daty  and  relating  thereto  are  competent  evidence:  X«e  t. 
PiUifburgh  eU.  Coal  Co,,  56  How.  Pr.  378.    Where  an  act  is  within  the 
of  the  authority  of  the  officers  of  a  corporation,  bnt  dependa  npon  the 
formance  of  certain  oonditiooa  precedent  within  the  peculiar  knowledge  d 
such  officers,  their  representations  as  to  performance  bind  the  corporation;  as 
in  case  of  town  bonds  authorized  by  statute  to  be  issued  npon  oompUanoe 
with  certain  prereqnisitca  represented  by  the  officers  to  have  been  complied 
with,  when  such  is  not  the  fact,  the  bonds  having  come  into  the  hands  of 
bona  J!de  holders:  Cfovld  v.  Keatcf,  29  Barb.  451;  Chndd  v.  Sterling,  23  N.  Y. 
463.    To  the  point  that  a  corporation,  as  well  as  an  individual,  may  do  wrong 
through  its  agents,  the  principal  case  is  cited  in  Booih  v.  Farmenf  etc  Bank, 
60  N.  Y.  401. 

In  a  case  which  long  occupied  the  attention  of  the  courts  of  New  York, 
respecting  the  liability  of  a  corporation  for  the  issuance  of  false  certtficatea 
of  atock,  growing  out  of  the  same  transaction  as  MeehanM  Bank"^,  New  Teirk 
R,  R»  Co,,  13  N.  Y.  599,  referred  to  in  the  opinion  of  Selden,  J.,  mpra,  the 
priucipal  case  was  distinguished  by  the  judges  who  delivered  opinions  at  the 
various  stages  of  the  cause,  on  the  ground  of  the  want  of  negotiability  of  such 
certificates,  and  also  because  the  act  of  issuing  the  certificates  was  not  within 
the  real  or  apparent  scope  of  the  authority  of  the  agent:  New  York  eCe.  B, 
R.  Co,  V.  Schuyler,  17  How.  Pr.  465;  S.  C,  '8  Abb.  Pr.  241;  &  a,  88  Barb. 
552;  S.  C,  34  N.  Y.  61.    In  the  same  case  in  38  Barb.  546,  the  diasenting 
opinion  of  Comstock,  J.,  in  the  principal  case  is  referred  to  as  laying  down 
the  same  doctrines  as  were  expressed  by  the  same  learned  judge  in  Meckanie^ 
Bank  v.  New  York  etc  R.  R.  Co.,  13  N.  Y.  599.    In  Sekerv.  Mali,  32  Barb.  79, 
it  is  held,  citing  the  principal  ease,  that  the  5ofta  Jlde  holder  of  a  false  cer- 
tificate of  stock  who  obtained  it  from  a  third  person,  and  not  from  the  agant 
issuing  it,  cannot  recover  against  the  officers  of  the  corporation  because  of 
want  of  privity.    The  case  is  distinguished  on  this  point  also  in  Oram  v. 
SaekeU,  2  Bosw.  658.    So  it  is  distinguished,  per  Peabody,  J.,  diaaenting,  in 
Caaeamx  v.  MaU,  26  Barb.  592,  as  not  affisoting  the  qnestioa  of  the  personal 
liability  of  an  agent  of  a  corporation  for  an  nnanthoriaed  isananne  ol  aftook. . 


Davis  t;.  Gobton. 

(ISKswTOBK.  955.] 

Bf  ATun  ov  LmiTATioRB  WILL  Bab  Sun  won  Wion  nm  Sibticbi  Bar* 
DXBID  THBOVOH  SxBiBB  OV  Ybabs  without  any  ezpresB  agieuinsnt  as  to 
time  of  payment,  upon  a  presumption  that  the  hiring  was  from  year  to 
year,  and  the  wages  became  due  yearly;  rather  than  that  no  i^t  ol  aa» 
tion  accrued  until  the  end  of  the  service. 
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Appeal  from  a  jadgment  for  plaintiff  in  an  action  for  wages. 
The  facts  appear  in  tiie  opinion. 

S,  T.  FaitvhUd,  for  the  appellant. 
(J.  B.  Sedgwick f  for  the  respondent. 

By  Court,  JomreoK,  J.  The  recovery  has  been  had  in  this 
case  upon  the  ground  of  work,  labor,  and  services  performed  at 
the  request  of  the  intestate,  whom  the  defendant  represents  by 
the  plaintiff  and  by  his  wife.  The  referees  have  found  that  no 
time  was  fixed  for  the  termination  of  the  employment  nor  for 
the  payment  therefor,  and  that  the  services  in  question  were 
rendered  under  a  general  employment  and  retainer,  and  that 
they  were  continued  without  interruption  from  their  commence- 
ment to  their  termination,  a  period  of  over  thirteen  years.  Under 
these  circumstances,  the  question  is  presented  whether  the 
referees  have  correctiy  decided  that  as  matter  of  law  the  stat- 
ute of  limitations  did  not  begin  to  run  until  the  termination  of 
the  service. 

The  referees  have  not  found  that  these  services  were  performed 
upon  a  contract  that  they  should  be  paid  for  after  Moore's  death, 
in  case  he  did  not  provide  by  will  for  the  compensation  of  the 
parties  who  rendered  them,  but  they  are  placed  upon  the  mere 
ground  of  services  to  be  paid  for  at  their  value,  without  any  ex* 
press  agreement  as  to  the  time  or  measure  of  compensation  or 
the  term  of  employment.  The  law  will  not,  I  think,  intend,  in 
respect  to  a  permanent  and  continuous  employment,  an  agree- 
ment, as  to  compensation,  so  unusual  in  its  character,  and  so  littie 
conducive  to  the  interests  of  either  party  to  it,  as  that  the  pay- 
ment  of  any  compensation  shall  be  postponed  until  the  termina- 
tion of  the  employment.  The  case  strongly  resembles  those  of 
the  hiring  of  clerks,  servants  in  husbandry,  and  other  similar 
employments,  in  which,  to  avoid  the  inconvenience  above  alluded 
to,  and  to  give  each  party  the  benefit  of  all  the  seasons  during 
the  year,  an  indefinite  hiring  is  taken  to  be  a  hiring  for  a  year,  or 
from  year  to  year,  the  compensation  payable  at  the  same  time: 
Bex  V.  JUacclesfield,  3  T.  B.  76;  Baxter  v.  Nurse,  1  Car.  &  Kir.  10. 
This  rule  is  at  least  as  favorable  to  the  claim  of  these  parties  as 
the  facts  call  for,  and  the  referees  therefore  erred  in  their  de- 
cision upon  the  point  in  question.  It  may  be  that  eyen  monthly 
payments  would  be  mora  in  accordance  with  the  usual  terms  of 
such  employments. 

Shakklahi),  J.,  dissented;  all  the  other  judges  conoane4* 
Judgment  reversed  and  new  trial  ordered. 
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Statutb  09  'LuaTATtons,  Buvniho  of,  nr  Cask  ov  Aooouxtb  worn  Lamm, 
BoAED,  AND  THX  Lkkm,  Bxtendino  thbouoh  Lohq  Pkbiod. — Th«  |»iiuei|Mi 
cue  U  followed  on  this  point  in  NichoU  v.  Larhut  2  Bedf.  238,  *  mmflar  cmb. 
8o  in  BuUer  t.  Kirby,  S3  Wis.  192,  which  was  amach  stronger  case,  tlicn  b^ 
ing  an  express  employment  from  month  to  month.  The  same  principlB  was 
applied  in  Thompwn  v.  Eeed,  48  DL  122,  and  /a  re  Teyn,  2  Badf.  309,  to  se- 
oounts  for  board  ninning  through  a  series  of  years;  and  to  an  aooonnt  for  iiw 
use  of  property,  for  a  long  period  in  Bider  ▼.  Union  Bwbiber  Co.,  6  Bosw.  96; 
8.  O.,  28  N.  ¥.385.  The  case  is  cited  also  in  TWner  ▼.  if af«^  4  Bobk  664. 
As  to  the  operation  of  the  statnte  in  cases  of  extended  aoooimte  gesonlly, 
see  Union  Bank  v.  Knapp,  15  Am.  Deo.  181;  8iekle$  t.  JimUker,  92  Id.  fiSl; 
ff«^  ▼.  JToia^,  60  Id.  253. 


MoKYBiNa  V.  Bull. 

fit  Kaw  tOBK.  307.] 

Patmbrt,  CoMFLsn  OB  Partial,  mnrr  be  Plbabbd*  bkho  **Nxw  1Cj» 
TBB  Commrunvo  DErBNsa,"  under  the  New  York  oodeof  prooedarcb 
•eo.  149,  and  it  cannot  be  shown  (either  in  bar  or  mitigatian  of  reoorecy) 
under  a  general  deniaL 

Afpbal  from  a  jndgment  of  the  superior  court  of  BufUo,  in 
bkYor  of  plaintiff  in  an  action  for  wages.  The  defendant,  on  the 
trial,  offered  evidence  of  payment,  first  in  bar,  then  in  mitiga- 
tion, which  was  excluded  because  there  was  no  plea  of  payment, 
the  answer  being  a  general  denial  only.  This  ruling  was  sua- 
tained  by  the  full  court,  and  defendant  appealed. 

Nicholas  HiU,  for  the  appellant 
F,  c7.  FUhiant  for  the  respondent. 

By  Court,  Seldeiv ,  J.  Although  the  code  of  procedure  has 
abrogated  the  common*law  system  of  pleading  with  all  its  tech- 
nical rules,  yet  in  one  respect  the  new  system  which  it  has 
introduced  bears  a  close  analogy  to  that  for  which  it  has  been 
substituted.  The  general  denial  allowed  by  the  code  corre- 
sponds yeiy  nearly  with  the  general  issue  in  actions  of  asaumpgU 
and  of  debt  on  simple  contract  at  common  law.  The  decisions 
upon  the  subject,  therefore,  in  the  EngUsh  courts,  although  not 
obligatory  as  precedents  since  the  changes  introduced  by  the 
code,  will  neyertheless  be  found  to  throw  much  light  upon  the 
question  presented  here. 

While  the  general  issue,  both  in  aasumpsU  and  debt,  was  in 
theory  what  the  general  denial  allowed  by  the  code  is  in  fact, 
Ti2.,  a  simple  traverse  of  the  material  allegations  of  the  dedaia- 
tion  or  complaint,  yet  from  the  different  phraseology  adopted 


Dec.  1857.1  McKTRma  v.  Bull.  697 

in  the  two  forms  of  action,  a  yety  different  resnlt  was  produced. 
The  declaration,  in  debt,  averred  an  existing  indebtedness,  and 
this  amount  was  traversed  by  the  plea  of  nU  debet  in  the  present 
tense;  hence  nothing  could  be  excluded  which  tended  to  prove 
that  there  was  no  subsisting  debt  when  the  suit  was  commenced. 
In  assumpsit^  on  the  contrary,  both  the  averment  in  the  declara- 
tion and  the  traverse  in  the  plea  were  in  the  past  instead  of  the 
present  tense,  and  related  to  a  time  anterior  to  the  commence* 
ment  of  the  suit.  Under  rum  assumptdl,  therefore,  so  long  as 
the  rule  of  pleading  which  excludes  all  proof  not  strictly  within 
the  issue  was  adhered  to,  no  evidence  could  be  received  except 
such  as  would  tend  to  show  that  the  defendant  never  made  the 
promise.  That  this  was  the  view  taken  of  these  pleas  in  the 
earlier  cases  is  clear.  In  an  anonymous  case  before  Lord  Holt, 
Anonymous,  1  Salk.  278,  it  was  adjudged  ''  that  in  debt  for  rent, 
upon  nil  debet  pleaded,  the  statute  of  limitations  may  be  given 
in  evidence,  for  the  statute  has  made  it  no  debt  at  the  time  of 
the  plea  pleaded,  the  words  of  which  are  in  the  present  tense." 
Again,  in  Draper  v.  Olassop,  1  Ld.  Baym.  153,  the  same  judge 
Baid:  "  If  the  defendant  pleads  non  asmimpsU^  he  cannot  give  in 
evidence  the  statute  of  limitations,  because  the  assumpsit  goes 
to  the  prcBter  tense,  but  upon  nU  debet  the  statute  is  good  evi- 
dence, because  the  issue  is  joined  per  verba  de  prcetentL'* 

We  find,  however,  that  a  practice  afterwards  grew  up,  and  came 
at  last  to  be  firmly  established,  of  allowing,  under  the  plea  of 
tton  assumpsil,  evidence  of  various  defenses,  which  admitted  all 
the  essential  facts  stated  in  the  declaration,  but  avoided  their 
effect  by  matter  subsequent,  such  as  payment,  accord  and  satis- 
faction, arbitrament,  release,  etc.  The  histoty  and  progress 
of  this  anomaly  is  easily  traced.  The  first  departure  from  prin- 
ciple was  in  relation  to  the  general  issue  in  actions  of  indebila- 
ins  assumpsit.  In  these  actions,  the  promise  alleged  being  a  mere 
legal  implication  arising  upon  the  facts  stated,  a  traverse  of  the 
promise  was  of  course  equivalent  to  a  traverse  of  the  allegations 
upon  which  it  is  predicated.  Those  allegations  were  regarded 
as,  in  substance,  the  same  as  in  an  action  of  debt  upon  simple 
contract;  and  hence  the  courts  concluded  that  a  plea  which  put 
them  in  issue  should  have  the  same  effect  as  the  plea  of  nil  debet. 
That  this  was  the  reasoning  originally  resorted  to  is  plain  from 
some  of  the  older  cases  on  the  subject.  In  Beckford  v.  Clarice, 
1  Sid.  236,  which  was  an  action  of  assumpsit  brought  upon  a 
special  promise  to  secure  goods  from  perils,  those  of  the  sea  ex- 
cepted, the  court  of  king's  bench  held  that  in  assumpsU  in  fact. 
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upon  non  aammpsii  pleaded,  a  release  could  not  be  given  in  ev- 
idence as  a  defense,  bat  on  assumpmi  in  law  it  mi^ht.  So  in  Qie 
case  of  FUa  t.  I^reesione,  1  Mod.  210,  it  was  held  that  "in  la 
action  grounded  upon  a  promise  in  law,  payment  before  the 
action  brought  is  allowed  to  be  given  in  evidence  upon  non  a»- 
mimpsUf  but  when  the  action  is  grounded  upon  a  special  prom- 
ise, then  payment,  or  any  other  legal  discharge,  must  be  pleaded." 

But  notwithstanding  the  distinction  adverted  to  in  these 
the  admission  of  the  evidence,  even  in  actions  of  indebiiaius 
gumpsU,  was  a  plain  departure  from  the  issue  upon  non  assies^ 
€it,  which  was,  in  terms,  that  the  defendant  had  not  promised; 
a  departure,  however,  supposed  to  be  justified  as  a  sacrifice  of 
form  to  substance.  But  the  courts,  having  already  sacrificed 
substance  to  form  by  allowing  an  action  of  debt  to  be  converted 
into  assumpsit  by  the  addition  of  a  mere  fictitious  promise,  had 
imposed  upon  themselves  the  neoessily  of  adhering  to  this  form. 
By  disregarding  it,  a  manifest  incongruity  in  pleading  vras  pro- 
duced. Tested  by  the  language  of  the  record,  there  was  no 
difierence  in  the  issue  formed  by  the  plea  of  non  assumpml, 
whether  the  promise  was  express  or  implied.  The  courts 
therefore  lost  sight,  after  a  time,  of  the  distinction  upon  whidi 
special  defenses  were  originally  admitted  in  actions  of  indebitar 
(us  assumpsU  alone,  and  looUng  only  at  the  record,  took  an- 
other  stride,  and  admitted  evidence  of  payment,  release,  arUt- 
rament,  etc.,  under  non  assumpsU,  without  regard  to  the  nature 
of  the  promise. 

To  justify  this,  a  new  theory  was  necessary,  and  we  find  it 
broached  by  an  early  writer:  Oilb.  0.  P.  63.  It  was,  that  the 
gist  of  the  action  of  assumpsit  was  the  fraud  or  deceit  practiced 
by  the  defendant  in  not  performing  his  promise,  and  that  this 
was  put  in  issue  by  the  plea  of  non  assumpsU.  Hence  any  evi- 
dence  showing  that  there  was  no  existing  obligation  at  the  com- 
mencement of  the  suit,  and  consequentiy  no  fraud  which  was 
injurious  to  the  plaintiff,  would  support  the  plea.  The  same 
reasoning  is  also  adopted  by  a  later  writer  upon  pleading:  Lawes 
on  PI.  520,  521.  It  is,  however,  manifestly  false  and  illogical. 
Fraud  or  deceit  never  constituted  the  gist  of  the  action.  On 
the  contrary,  it  has  ever  been  held  that  fraud  need  not  be 
alleged,  and  if  alleged,  need  not  be  proved.  All  the  other 
theories,  invented  to  account  for  the  anomaly,  were  equally 
fallacious. 

These  errors  proved,  in  their  consequences,  subversive  of  some 
of  the  main  objects  of  pleading.    They  lead  to  surprises  upon 
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l^he  trial,  or  to  an  nnnecesfiary  extent  of  prepaiation.  The 
oourts,  however,  found  it  impossible  to  retrace  their  steps,  or  to 
vemedj  this  and  other  defects  in  the  system  of  pleading,  with- 
out anthoritj  from  parliament.  This  authority  was  at  length 
conferred  by  the  act  of  3  &  4  Wm.  lY.,  c.  42,  sec.  1;  and  the 
judges  in  Hilary  term  thereafter  adopted  a  series  of  rules,  one 
of  which  was  to  correct  the  errors  which  have  been  adverted  to: 
2  Cromp,  &  M.  10.  The  first  rule  adopted  under  the  head  of 
aagumpsU  provided,  in  substance,  that  the  plea  of  non  assumpsii 
should  operate,  where  the  promise  was  express,  as  a  denial  of 
the  promise,  and  where  it  was  implied,  of  the  matters  of  fact 
upon  which  the  promise  was  founded. 

The  object  of  this  rule  was  to  restore  pleading  in  aasumpmi  to 
its  original  logical  simplicity.  It  was  obviously  intended  as  a 
mere  correction  of  previous  judicial  errors.  It  interprets  the 
plea  of  non  assumpsii  strictly  according  to  its  terms,  and  thus 
plainly  indicates  that  the  courts  had  erred  in  departing  from 
{hose  terms.  That  this  was  the  view  of  the  judges  is  shown  by 
the  different  course  taken  in  regard  to  the  plea  of  nil  debet.  As 
this  plea,  construed  according  to  its  terms,  included  every  pos- 
sible defense  within  the  issue  which  it  formed,  the  judges  did 
not  attempt  to  change  the  import  of  those  terms,  but  abrogated 
Che  plea.  Bule  2,  under  the  head  of  **  Covenant  and  Debt," 
provides  that ''  the  plea  of  nil  debet  shall  not  be  allowed  in  any 
action;"  and  rule  8  substitutes  the  plea  of  nunquam  indebi' 
iatus  in  its  place.  Thus  the  whole  practice,  which  had  contin- 
ued for  centuries,  of  receiving  evidence  of  payment  and  other 
special  defenses  under  the  plea  of  nil  debet  and  non  assumpmi, 
was  swept  away. 

There  are  several  inferences  to  be  drawn  from  this  brief  re- 
view which  have  a  direct  bearing  upon  our  new  and  uniform 
system  of  pleading  in  this  state.  The  first  is,  that  no  argument 
in  favor  of  allowing  payment,  or  any  other  matter  in  confession 
and  avoidance,  to  be  given  in  evidence  under  a  general  denial, 
can  be  deduced  from  the  former  practice  in  that  respect,  as 
this  practice  has  been  abandoned  in  England,  not  only  as  pro- 
ductive of  serious  inconvenience,  but  as  a  violation  of  all  sound 
rules  of  interpretation. 

A  second  inference  is,  that  in  regard  to  pleading  it  is  indis- 
pensable to  adhere  to  strict  logical  precision  in  the  interpreta- 
tion of  language.  The  anomaly  which  has  been  referred  to  was 
wholly  produced  by  the  slight  deviation  from  such  precision  in 
the  action  of  indebitatus  assumpsit  which  has  been  pointed  out 
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Bat  the  moet  important  inference  to  be  deduced  from  the  his* 
torical  sketch  just  given  consists  in  the  admonition  to  adhere 
rigidly  to  that  rule  of  pleading  which  permits  a  tEaverBe  of  facts 
only,  and  not  of  legal  conclusions;  and  this  brings  ns  to  the 
pivot  upon  which  the  point  under  consideration  must  neconsa 
rily  turn.  The  counsel  for  the  defendant  insists  that  as  the  an- 
swer  controverts  every  allegation  of  the  complaint,  it  pats  in 
issue  the  allegations  with  which  it  concludes,  viz.,  that  thers 
was  due  to  the  plaintiff,  at  the  commencement  of  the  suit,  over 
and  above  all  payments,  etc.,  the  sum  of  one  hundred  and 
thirty-four  dollars.  But  this  allegation  is  a  mere  l^gal  conclu- 
elusion  from  the  facts  previously  stated.  Its  nature  is  not 
changed  by  the  addition  of  the  words  **  over  and  above  all  jMy- 
ments."  No  new  fact  is  thereby  alleged.  The  plaintiff  volun- 
tarily limits  his  demand  to  a  sum  less  than  that  to  which,  under 
the  facts  averred,  he  would  be  entitled. 

Were  courts  to  allow  allegations  of  this  sort  to  be  traversed, 
they  would  fall  into  the  same  difficulty  which  existed  in  r^azd 
to  Uie  plea  of  nU  debet ^  and  which  led  the  judges  in  England  to 
abolish  that  plea.    It  would  be  impossible  under  such  a  rule,  in 
a  great  variety  of  cases,  to  exclude  any  defense  whatever,  if 
offered  under  an  answer  containing  a  general  denial.    In  Eng- 
land, as  we  have  seen,  after  centuries  of  experience,  it  has  been 
found  most  conducive  to  justice  to  require  the  parties  virtually 
to  apprise  each  other  of  the  precise  grounds  upon  which  they 
intend  to  rely;  and  the  system  of  pleading  prescribed  by  the 
code  appears  to  have  been  conceived  in  the  same  spirit.    It  was 
evidently  designed  to  require  of  parties,  in  all  cases,  a  plain  and 
distinct  statement  of  the  facts  which  they  intend  to  prove;  and 
any  rule  which  would  enable  defendants,  in  a  large  class  of 
cases,  to  evade  this  requirement,  would  be  inconsistent  with  this 
design. 

The  case  of  Van  Oieson  v.  Van  Oieaon,  12  Barb.  620,  subse- 
quently affirmed  in  this  court,  contains  nothing  in  opposition 
to  the  doctrine  here  advanced.  That  case  simply  decided  that 
where  the  complaint  contained  an  averment  of  non-payment,  a 
plea  of  payment  formed  a  complete  issue.  That  payment  hav- 
ing been  denied  in  the  complaint,  it  was  unnecessaiy  to  repeat 
that  denial  in  a  reply.  My  conclusion,  therefore,  is,  that  neither 
payment  nor  any  other  defense  which  confesses  and  avoids  the 
cause  of  action  can  in  any  case  be  given  in  evidence  as  a  defense 
under  an  answer  containing  simply  a  general  denial  of  the  alle- 
gations of  the  complaint. 
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The  next  question  is  whether  eyidence  of  payment,  either  in 
^hole  or  in  part,  is  admissible  in  mitigation  of  damages.  As 
the  code  contains  no  express  rule  on  the  subject  of  mitigation, 
except  in  regard  to  a  single  class  of  actions,  this  question  cannot 
be  properly  determined  without  a  recurrence  to  the  principles 
of  the  common  law.  By  those  principles,  defendants  in  actions 
sounding  in  damages  were  permitted  to  give  in  eyidence,  in 
mitigation,  not  only  matters  haying  a  tendency  to  reduce  the 
amount  of  the  plaintiff's  claim,  but  in  many  cases  facts  showing 
that  the  plaintiff  had  in  truth  no  claim  whatever.  It  was  not 
necessarily  an  objection  to  matter  offered  in  mitigation  that  if 
properly  pleaded  it  would  have  constituted  a  complete  defense. 

Thus  in  Smithies  y.  Harrison^  1  Ld.  Baym.  727,  the  truth  of 
the  charge  was  received  in  mitigation  in  an  action  of  slander, 
although  not  pleaded.  Again,  in  the  case  of  Abbot  y.  Chapman^ 
2  Ley.  81,  which  was  an  action  of  assumpsit ^  the  defendant  hay- 
ing given  in  evidence  a  release.  Lord  Holt  said  that  '*  he  should 
have  pleaded  exoneravU,  but  that  the  evidence  was  admissible  in 
mitigation  of  damages."  So,  too,  in  the  modem  case  of  NichoU 
V.  Williams  J  2  Mee.  &  W.  758,  which  was  assumpsit  for  use  and 
occupation,  the  defendant,  having  pleaded  payment  to  part  of 
the  demand  and  non  assumpsit  to  the  residue,  was  permitted 
upon  the  trial  to  prove  payment  in  full;  but  it  was  held  that  the 
evidence  could  only  go  in  mitigation,  and  that  the  plaintiff  was 
entitied  to  judgment  for  nominal  damages. 

It  is  obvious  that  this  practice  was  open  to  serious  objections. 
It  enabled  defendants  to  avail  themselves  of  their  defenses  for 
all  substantial  purposes,  without  giving  any  notice  to  the  plain- 
tiff. Its  unjust  operation  in  the  action  of  slander  was  observed 
at  an  early  day,  and  an  attempt  was  made  in  the  case  of  Under^ 
wood  V.  Parks,  2  Stra.  1200,  to  correct  the  evil,  so  far  as  that 
action  was  concerned.  But  in  regard  to  payment,  release,  etc., 
so  long  as  they  were  received  in  evidence,  under  the  general 
issue  in  bar,  no  objection  could  be  made  to  allowing  them  in 
mitigation.  As  soon,  however,  as  this  practice  was  abrogated 
by  the  rules  of  Hilary  term,  4  Wm.  lY.,  the  question  as  to 
the  admissibility  of  payment  in  mitigation  at  once  arose. 

In  Lediard  v.  Boucher,  7  Car.  ft  P.  1,  Lord  Denman  admitted 
evidence  of  part  payment  under  the  general  issue,  on  the  ground 
ihat  the  rule  of  Hilaxy  term  meant  **  a  complete  payment,  which 
is  an  answer  to  the  action,  and  not  a  partial  payment,  which 
merely  goes  to  the  amount  of  the  damages; "  and  in  Shirley  y. 
Jacobs,  7  Id.  8,  the  court  of  oommon  pUas  held  that  paj« 
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ment  in  full  might  be  receiyed  in  mitigation.  ISnd&I,  G.  J., 
fiajB :  '*  I  take  the  meaning  of  the  role  to  be  this,  that '  payment' 
is  used  to  denote  that  which  is  intended  as  an  answer  to  Out 
action.  In  the  present  case,  the  evidence  was  not  offered 
that  view;  it  was  only  offered  in  redaction  of  the  damages.' 

These  decisions  soon  led  to  the  adoption  of  the  role  of 
term,  1  Yictoria,  by  which  it  is  provided  that  '*  payment  shall 
not  in  any  case  be  allowed  to  be  given  in  evidence  in  redaction 
of  damages  or  debt,  bat  shall  be  pleaded  in  bar: "  4  Mee.  & 
W.  4.    A  question  may  arise  whether  by  the  word  *'  pay- 
ment,'* as  used  in  this  role,  payment  in  full  only  is  meant, 
or  whether  it  includes  partial  payment  also.    The  latter,  bow- 
ever,  must,  I  apprehend,  be  its  true  construction.    It  would  be 
found  as  impossible  to  discriminate  between  partial  payment  and 
payment  in  full,  when  offered  in  mitigation,  as  it  was  between 
proof  of  the  truth  of  the  charge  and  evidence  tending  to  prove  it 
true  in  the  action  of  slander,  after  the  rule  adopted  in  Underwood 
V.  Parks,  2  Stra.  1200.  Payments  may  be  made  at  different  times 
and  in  different  sums,  the  evidence  in  regard  to  some  of  which 
may  be  conclusive,  and  as  to  others  doubtful;  so  that  in  many 
cases  it  would  not  be  known  whether  the  proof  would  establish 
complete  or  only  partial  payments,  without  first  taking  the  ver- 
dict of  the  jury. 

The  rule  of  Trinity  term,  1  Victoria,  therefore,  must  be  con- 
strued to  exclude  evidence  not  only  of  complete  but  of  partial 
payment  in  mitigation  without  plea.  Such  a  rule  does  not  lead 
to  the  embarrassment  which  followed  the  rule  of  Underwood  v. 
Parks,  supra.  That  rule,  in  effect,  excluded  all  evidence  in 
mitigation  unless  pleaded,  and  there  was  no  way  in  which  it 
could  be  pleaded.  In  regard  to  payment,  there  is  no  such  diffi- 
culty, as  that  may  be  pleaded  to  a  part  as  well  as  to  the  whole  ol 
a  demand.  It  is  not  essential  to  the  validity  of  a  plea  that  it 
should  answer  the  whole  of  a  declaration  or  complaint,  or  of  any 
single  count.  It  is  sufficient  if  it  is  an  answer  to  so  much  as  it 
professes  to  answer:  Greene  v.  Jones^  1  Saund.  299  a,  note  b; 
Barnes  v.  Hunt,  11  East,  451;  NvohoU  v.  WHliams,  2  Mee.  &  W. 
758. 

It  has,  however,  been  supposed  that  a  defense  could  not  be 
interposed  to  part  of  a  single  coimt,  except  where  such  count 
was  capable  of  a  definite  division  into  distinct  and  independent 
parts.  But  some  of  the  modem  English  cases,  and  especially 
the  case  of  Henry  v.  Earle,  8  Mee.  &  W.  228,  would  seem  to 
show  that  it  is  not  now  so  regarded  in  England,  at  least  so  far 
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as  the  plea  of  payment  is  concerned;  and  that  that  plea  may  be 
interposed  in  bj^  action  of  debt,  to  any  portion  of  an  entire 
demand.  This  consequence,  indeed,  would  seem  necessarily  ta 
follow  from  the  new  rules  of  4  Wm.  lY.,  and  1  Victoria,  eyen 
if  it  was  otherwise  before.  The  matter  is  now  placed,  therefore* 
in  the  English  courts,  upon  a  footing  of  perfect  justice.  If  the 
demand  for  which  an  action  is  brought  has  once  existed,  and 
the  defendant  relies  upon  its  having  been  reduced  by  payments^ 
he  must  appear  and  plead.  It  is  to  be  determined  in  this  case 
whether  we  haye  kept  up  with  those  courts  in  our  measures  of 
reform. 

The  rules  of  Hilary  term,  4  Wm.  lY.,  and  the  system  of 
pleading  prescribed  by  the  code,  haye,  in  one  respect,  a  common 
object,  yiz.,  to  prevent  parties  from  surprising  each  other,  by 
proof  of  which  their  pleadings  give  no  notice.  Those  rules, 
according  to  the  construction  put  upon  them  by  the  courts, 
were  found  inadequate,  as  far  as  proving  payment  in  mitigation 
is  concerned,  to  accomplish  the  end  in  view;  and  it  became 
necessaiy  to  adopt  the  rule  of  Trinity  term,  1  Victoria,  to  remedy 
the  defect.  If  the  provisions  of  the  code  are  to  receive  in  thi» 
respect  a  construction  similar  to  that  given  to  the  rules  of  Hil- 
ary term,  then  an  additional  provision  will  be  required  to  place 
our  practice  upon  the  same  basis  of  justice  and  convenience 
with  that  in  England. 

But  is  such  a  construction  necessaiy?  Section  149  of  the 
code  provides  that  the  answer  of  a  defendant  must  contain :  1.  A 
general  or  specific  denial  of  the  material  allegations  of  the  com- 
plaint; and  2.  A  statement  of  any  new  matter  constituting  a 
defense  or  counter-claim. 

The  language  here  used  is  imperative — "must  contain.'*  It 
is  not  left  optional  with  a  defendant  whether  he  will  plead  new 
matter  or  not;  but  all  such  matter,  if  it  constitute  a  'defense 
or  counter-claim,"  mast  be  pleaded;  and  -this  is  in  entire  ac- 
cordance with  the  general  principles  of  pleading. 

The  word  "  defense,"  as  here  used,  must  include  partial  as 
well  as  complete  defenses;  otherwise,  it  would  be  no  longer  pos- 
sible to  plead  payment  in  part  of  the  plaintiff's  demand,  except 
in  connection  with  a  denial  of  the  residue;  since  section  158 
provides  that  "the  plaintiff  may,  in  all  cases,  demur  to  an  an- 
swer containing  new  matter,  where,  upon  its  &ce,  it  does  not 
constitute  a  counter-claim  or  defense."  Such  a  restriction  would 
be  not  only  contrary  to  the  general  spirit  of  the  code  in  regard 
to  pleading,  but  would  obviously  conflict  with  section  244,  sub- 
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diyision  6,  wliich  provides  that  "  where  the  answer  of  the  de- 
fendant expressly,  or  by  not  denying,  admits  part  of  Ae 
plaintiff's  claim  to  be  just,  the  court,  on  motion,  may  order 
such  defendant  to  satiny  that  part  of  the  claim,"  etc.  The 
words  **  expressly,  or  by  not  denying,"  were,  it  is  trae,  inaerted 
by  amendment  since  the  issne  in  this  case  was  joined;  bat  they 
do  not  change  the  meaning  of  the  sentence. 

The  question  to  be  determined,  then,  is  whether  these  pro- 
Tisions  are  limited  in  their  operation  to  cases  where  the  defend- 
ant seeks  to  avail  himself  of  new  matter  strictly  as  a  defense, 
either  in  full  or  pro  tanto^  or  whether  they  extend  to  the  use  of 
such  matter  in  mitigation.  Were  there  nothing  in  the  code  to 
indicate  the  intention  of  the  legislature  on  this  subject,  we 
might  feel  constrained  to  follow  the  construction  put  by  the 
English  courts  upon  the  rules  of  Hilary  term;  although  it  is 
evident,  from  the  subsequent  adoption  of  the  rule  of  Trin- 
ity term,  1  Yictoria,  that  this  construction  did  not  acoom- 
plish  all  that  was  intended.  But  section  2i6  provides  that  in 
all  actions  founded  upon  contract,  brought  for  the  recovery  of 
money  only,  in  which  the  complaint  is  sworn  to,  if  the  defend- 
ant  fails  to  answer,  the  plaintiff  is  entitted  absolutely  to  judge- 
ment for  the  amount  mentioned  in  the  summons,  without  any 
assessment  of  damages.  It  is  plain  that,  in  this  class  of  actions, 
defendants  who  have  paid  part  only  of  the  plaintiff's  demand 
must  appear  and  plead  such  part  payment,  or  they  will  lose  the 
benefit  of  it  altogether.  The  provisions  of  section  885  afford 
no  adequate  remedy  in  such  cases,  because  the  offer  to  allow 
judgment  for  a  part  does  not  relieve  the  defendant  from  the 
necessity  of  controverting  the  residue  by  answer. 

Section  246  could  never  have  been  adopted,  therefore,  with- 
out an  intention  on  the  part  of  the  legislature  that  section  149 
should  be  so  construed  as  to  require  defendants,  at  least  in  this 
class  of  actions,  to  set  up  part  payment  by  answer;  and  it  is 
difficult  to  suppose  that  they  intended  the  section  to  receive  one 
construction  in  one  class  of  actions  and  a  different  one  in  another. 

My  conclusion  therefore  is,  that  section  149  should  be  so 
construed  as  to  require  the  defendants  in  all  cases  to'  plead 
any  new  matter  constituting  either  an  entire  or  partial  de- 
fense, and  to  prohibit  them  from  giving  such  matter  in  evi- 
dence upon  the  assessment  of  damages  when  not  set  up  in 
the  answer.  Not  only  payment,  tlMrefore,  in  whole  or  in  part, 
but  release,  accord  and  satisfaction,  arbitnunent,  etc.,  which 
may  still,  for  aught  I  see,  be  made  available  in  England  in  miti- 
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gation  of  damftges  wittiout  plea,  most  heie  be  pleaded.  In  this 
respect,  our  new  system  of  pleadings  under  the  code  is  more 
symmetrical  than  that  prescribed  1:>y  the  recent  rules  adopted 
by  the  English  judges. 

The  judgment  of  the  superior  court  of  Bnffido  should  be 
affirmed. 

SHAKKLASDy  J.y  deliyered  an  opinion  to  the  same  efEMt 

CoxsTooK,  Bbown,  and  Bowkv,  JJ.,  concurred. 

Paigs,  J.,  expressed  no  opinion. 

DsHiOy  C.  J.y  and  JomrsoHy  J.,  dissented. 

J'adgment  affirmed.  ._ 

Patunt  MtrsT  in  Plbadid,  uid  cannot  be  glTen  in  eTidenoa  vnder  tlie 
general  iasne:  HuhUr  v.  PuUen,  68  Am.  Dec.  620,  and  caaes  dted  in  Che  note 
thereto.  To  the  same  point  the  principal  case  U  dted  in  BoiteU  ▼.  Lederer, 
1  Hon,  282;  Kisaam  v.  Bcberts^  6  Boew.  165.  So,  in  case  of  partial  payment: 
Barter  t.  CrOl,  33  Barb.  284;  Wehle  v.  ffavUand,  42  How.  Ft.  407.  So  evi-' 
denoe  of  an  eztingnishment  of  a  canse  of  action,  total  or  partial,  in  any  other 
node,  as  by  recovery  against  another  company  in  an  action  on  an  insnrance 
policy,  is  inadmissible,  unless  pleaded:  MooreU  v.  Irving  ^re  Ina.  Co.,  33 
K.  Y.  443.  Bat  the  doctrine  of  the  principal  case  does  not  apply  to  exdnde 
evidence  of  payment  not  pleaded  in  an  action  to  recover  for  services  where 
their  valne  or  extent  is  not  stated,  bnt  there  is  an  allegation  of  an  indebted- 
ness "for  the  balance  remaining  doe  after  snndry  payments  made  by  the  de- 
fendant: Quin  V.  Lloffd,  41  Id.  352. 

What  Dxfxnbxs  abb  or  abk  hot  Admissiblb  mrueas  Speoiallt 
Plkadkd,  Qxnxballt:  See  Dorranee  v.  8coU,  31  Am.  Dea  500;  Berry  v. 
CfUlis,  43  Id.  584;  Whitney  v.  aarendon,  46  Id.  150;  Stockton  v.  Frey,  45  Id. 
138;  Jones  v.  Weaiherabee,  51  Id.  653;  Cook  v.  Field,  36  Id.  436;  Reynolds  v. 
Stmubury,  55  Id.  459;  Falconer  v.  8mUh,  Id.  611;  Brewer  v.  ffarria,  41  Id. 
587;  Wijme  v.  EUderHn,  52  Id.  159;  Yomig  v.  Bummell,  38  Id.  594;  Steame 
V.  Ifarah,  47  Id.  248;  Caldwell  v.  WaUera,  55  Id.  592;  ConneraviUe  v.  Wad- 
UigK  41  Id.  214;  Mclntire  v.  PresUm,  48  Id.  321;  Woodward  v.  //orftin,  37 
Id.  753;  mchoXay  v.  Kay,  43  Id.  680;  Teatea  v.  Reed,  32  Id.  43;  Wann  v. 
McNuUy,  43  Id.  58;  Hart  v.  Reed,  35  Id.  179;  Henry  v.  Scargeant,  40  Id.  146; 
Chanea  v.  ComnUationera,  35  Id.  131;  Hunter  t.  Hatton,  45  Id.  117;  Cummiinga 
V.  Coleman,  62  Id.  402;  Babcoek  v.  Trice,  68  Id.  660,  and  notes  thereto.  The 
prindpal  case  is  cited  to  the  following  points  relating  to  this  subject:  New 
matter,  constitnting  a  defense,  mast  be  spedally  pleaded  under  the  code  of 
New  York  and  similar  codes,  and  is  not  admissible  under  general  deniala: 
Cwrran  v.  Cvrran^  40  Ind.  484;  Button  t.  McCandey,  38  Barb.  415;  St.  Johns 
▼.  Shmmer^  44  How.  Pr.  200.  Whatever  new  matter  constitates  a  defense 
by  way  of  confession  and  avoidance  is  within  this  rule:  Roe  v.  Angevine,  7 
Hun,  680;  Taylor  v.  Rieharda,  9  Bosw.  680;  Bellinger  v.  Craigue,  31  Barb. 
637;  Wehle  t.  HavUand,  42  How.  Pr.  407.  So,  whether  the  defense  is  total 
or  partial:  Folcmd  v.  Johnson,  16  Abb.  Pr.  239;  Maretzek  v.  CanddweU,  19  Id. 
40;  S.  C,  2  Bobt.  720;  Cumnwnga  v.  Morria,  3  Bosw.  573;  Looaey  v.  Oraer, 
4  Id.  403;  WehU  v.  Butler,  43  How.  Pr.  16;  S.  C,  12  Abb.  Pr.,  K.  3.,  149| 
a  C,  3  Jones  &  S.  12.  See  Afulry  v.  Mohawk  etc  Ina.  Co,,  66  Am.  Dec  SSa 
Ak.  Daa  YoL.  LUX— 45 
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The  dadga  of  the  oode  is  to  reqairB  of  putiet  in  all  awea  a  plain  and  dis- 
tinct ■tatwmwnt  of  the  focti  which  they  intend  to  prote:  Bamway  t.  Anie  R. 
Cfo.,  7  Ahh.  P.,  H.  8.,  180;  &  a,  38  How.  Pr.  215.    Henee  it  reqoiies  the 
defendant^  by  hia  pleading*  to  appriee  the  plaintiff  of  tiie  defeneft  on  whieh 
he  lelifls:  Babb  ▼.  Mackeif^  10  Wia.  377.    Amon/;  the  defwiewi  reqnlred  thiu 
to  be  specially  pleaded,  nnder  the  mle  of  the  principal  esse,  aside  from  that 
of  payment  referred  to  nnder  the  first  head  in  this  note,  are  the  fbOowing: 
Fsilnre  of  oondderation,  total  or  partial:  Clomgh  ▼.  JTarnqr,  19  Abb.  Pr.  86; 
title  in  another  in  an  action  for  the  wrongfol  taking  of  goods:  KUaam  ▼. 
RcbertBy  6  Bosw.  185;  sdverM  possession:  ^merieaa  Co,  ▼.  Bradford^  27  OsL 
367;  connter-claim:  Stoddard  ▼.  Trtadwdl^  26  Id.  306;  recoopment  of  dam- 
ages for  breach  by  plaintiff  of  the  contract  sned  on:  Knm  t.  Levy,  47  How. 
Pr.  105;  8.  a,  1  fin,  175;  nsary:  ScoU  t.  Jcknaom,  6  Bosw.  224;  fH^Sosss  ▼. 
Bireh^  0  Id.  307}  flk(plity  of  the  contract  sned  on,  though  fair  on  its  &ce: 
Schruifer  ▼.  Jftyor  etc  ^  New  Tork,  7  Jones  ft  8.  3;  CToole  t.  Oarmm^  I 
Hon,  94;  that  there  was  a  special  oontract  limiting  the  lialnlity  of  a  tde- 
graph  company  in  an  action  for  not  sending  a  dispatch:  Batdwm  t.  UwSkd 
States  T,  Co.,  I  Lans.  135;  so  that  there  was  a  spedal  oontract  which  the 
plaintiff  broke  to  tiie  defendant's  injury  in  an  action  for  goods  sold:  Mftmmmg 
▼.  Winter^  7  Hon,  485,  per  Oilbert,  J.,  diasenttng;  that  a  broker  sniqg  io€ 
oompensation  for  making  a  sale  broke  his  implied  contract  by  actiqg  alao  ss 
agent  for  the  pnrohaser:  Dwryte  ▼.  Let^ter^  75  K.  T.  444.    So  a  condnctor, 
sned  for  an  asaanlt  upon  a  pasaenger,  cannot  nnder  a  general  denial  prove  the 
r^gnlations  of  the  company,  and  that  they  were  reasonable,  and  that  he 
acted  in  accordance  with  them:  Pier  ▼.  /iacA,  29  Barb.  171.    So  in  an  aetian 
for  a  breach  of  promise  of  marriage  it  has  been  held  that,  nnder  the  general 
denials,  evidence  of  the  plaintiff's  lewd,  immoral,  or  disaipatpd  eharactw  or 
habits  is  inadmissible  in  bar,  though  it  may  be  admissible  in  mitigation:  Butiom 
▼.  Mc6andey,  1  Abb.  App.  Dec.  284;  S.  a,  5  Abb.  Pr.,  K.  8.,  32;  JTnjfoi  ▼. 
Jf cConnea,  30  N.  Y.  290.    In  fTeAZe  v.  ^trflo-,  12  Abb.  Pr.,  K.  &,  149,  a  C, 
3Jonesft  a  12,  a  Q,  43  flow.  Pr.  16,  it  was  held  that  in  an  action  for  the 
oonversion  of  goods,  evidence  of  a  subsequent  valid  sale  of  them  on  an  exe- 
cution in  &vor  of  the  defendants  and  against  the  plaintiff  was  inadmisaihle 
in  mitigation  under  a  general  denial,  and  that  the  doctrine  of  tiie  principal 
ease  was  *'fuUy  applicable."    In  Jllantgek  v.  CamldweU,  19  Abb.  Pr.  40,  a 
C,  2  Bobt.  720,  the  doctrine  of  the  principal  case  that  partial  defenses  must 
be  pleaded  in  an  action  on  a  oontract  is  admitted,  but  it  is  said  that  the  aa- 
thorities  are  against  pleading  mitigating  circumstances  except  in  actions  d 
tort.    But  in  BeekeU  v.  Lawrence^  7  Abb.  Pr.,  N.  a,  406,  the  dtation  of  the 
principal  case  in  Foiand  v.  Johneon^  16  Abb.  Pr.  235^  ia  quoted,  and  it  is  said 
to  be  established  by  the  latter  case  that  mitigating  circumstances  may  be  aet 
op  in  the  answer  in  an  action  for  a  malicious  wrong.    So  it  is  held  that  in 
libel  mitigating  circumstances  may  be  set  up  in  the  answer:  Bennett  v.  Jlal- 
ihem^  64  Barb.  414. 

Though  it  is  true  that  new  matter  constituting  a  defense  by  way  of  con* 
feasion  and  avoidance  must  be  pleaded  under  the  code,  it  is  not  so  aa  to  de- 
fenses going  to  negative  the  plaintiff's  original  cause  of  action,  or  to  disprove 
what  he  would  be  required  to  prove  in  order  to  recover:  SehaniM  ▼.  JfanAottoa 
OoB-lightCo.,  14  Abb.  Pr.,  K.  S.,  373;  S.  C,  45  How.  Pr.  482;  a  a,  4  Jones 
k  S.  263.  Evidence  of  an  attorney's  negligence  and  unskiilfulness  in  a  mattsr 
in  which  he  was  employed  has  been  held  admissible  under  a  general  denial  ia 
an  action  for  his  fee  in  that  matter:  Bttttrieky.  CKlman,  22  Wia.  359,  dis- 
tinguishing the  principal  case.    So  it  is  held,  also  distinguishing  the 
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that  evidence  that  a  note  was  altered  after  exeontion  is  admissible  nnder  a 
deoial  of  its  ezeoution:  Boomer  v.  Koon,  6  Hon,  647;  and  that  in  an  action 
against  a  bailee  for  not  paying  over  money  deposited  with  him  for  the  plain* 
tiff,  eyidenoe  that  it  was  not  the  money  of  the  depositor,  bat  that  of  hia 
employers,  was  admissible  without  being  specially  pleaded:  McKaiff  ▼. 
Draper,  27  N.  Y.  266. 

Id  accordance  with  the  doctrine  of  the  principal  case,  it  is  held  in  Fettom 
T.  If weman,  40  Ind.  158,  that  when  infancy  is  pleaded  in  aa  action  on  a  con- 
tract, a  rati6cation  after  majority  is  not  available  for  the  plaintiff  nnless 
pleaded  in  the  reply.  In  Bank  qf  Cooperttovm  v.  CorlicBt  1  Abb.  Pr.,  N.  8., 
418,  the  principal  case  is  cited  to  the  point  that  deniali  under  the  code  ars  a 
Bobstitnte  for  the  general  issue  under  the  old  system.  In  Marah  ▼.  SUneortkf 
1  Sweeney,  68,  8.  G.,  86  How.  Pr.  636^  it  is  cited  to  the  point  that  a  mere 
legsl  ooneliisioii  alleged  in  a  complaint  is  not  admitted  by  a  demnmr. 


Tebbt  v.  Ghandleb. 

[IS  Ksw  TOBK,  854.] 

Fabol  AoBsmiifT  Dxtkbxinino  Boundabt  can  be  valid  only  when  mada 
between  owners  of  lands  which  adjoin.  Where  a  claimant  of  lands  di* 
Tided  by  a  ditch  alleged  a  parol  agreement  between  himself  and  the  afh 
parent  owner  of  lands  on  both  sides  of  the  ditch  that  the  ditch  should  be 
the  division  line,  but  showed  no  title  to  either  portion  of  the  landsx 
Beld,  that  such  agreement  was  inoperative. 

AspsAL  from  a  jadgment  in  favor  of  defendant  in  an  action  for 
lands.  The  facts  appear  in  the  opinion.  The  appeal  was  sab- 
mitted  on  printed  arguments. 

Charles  MoneU,  for  the  appellants 
J.  W.  OoU,  for  the  respondent. 

By  Court,  Bboitn,  J.  This  action  is  brought  to  recover  nine 
acres  of  land  in  the  town  of  Warwick,  county  of  Orange,  of 
which  a  certain  ditch  is  the  southern  boundary,  by  the  descrip- 
tion in  the  complaint.  The  answer  admits  the  possession  of 
the  defendant,  denies  the  plaintiff's  title,  and  alleges  that  the 
defendant  became  seised  of  an  estate  in  fee  therein  on  or  about 
the  twenty-eighth  day  of  January,  1848.  The  cause  was  tried 
at  the  Orange  circuit,  and  in  conformity  with  the  provisions  of 
section  261  of  the  code,  the  jury  found  certain  facts,  upon 
the  effect  of  which  the  plaintiff's  right  to  recover  depends: 
1.  That  in  the  year  1848  the  plaintiff  and  the  defendant  made 
a  parol  agreement  that  the  ditch  referred  to  in  the  complaint,  and 
which  is  the  southern  boundary  of  the  lands  in  controversy, 
should  be  the  division  line  of  lands  claimed  lyy  the  defendant 
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and  other  lands  adjoining  the  same  lying  on  the  north  side  of 
the  ditch;  and  2.  That  at  the  time  the  agreement  was  made  the 
plaintiff  was  in  the  possession,  and  he  and  his  grantors  had 
been  in  possession  since  the  year  1822,  under  deeds  of  convey- 
ance, and  claiming  to  be  the  owners  of  the  land  on  both  sides 
of  the  ditch,  embracing  the  lands  described  in  the  complaint, 
of  which  the  defendant,  at  the  time  of  making  the  agreement, 
also  claimed  to  be  the  owner;  that  after  the  making  of  the 
agreement  the  defendant  entered  into  the  possession  of  the 
lands  in  dispnte,  and  has  ever  since  continaed  in  possession,  and 
made  valaable  improvements  thereon,  by  clearing  a  portion  of 
the  same  of  brush  and  bogs.  Upon  this  verdict  judgment  was 
given  for  the  plaintiff,  which  was  affirmed  at  the  general  term. 
It  does  not  appear  that  the  defendant  had  any  title  to  the  lands 
on  either  side  of  the  ditch,  except  such  as  he  derived  under  the 
parol  agreement;  and  at  the  time  it  was  made  he  does  not  appear 
to  have  had  the  title  of  a  naked  possession,  for  the  juiy  find 
affirmatively  that  the  plaintiff  then  had  the  actual  title  and  ihe  ac- 
tual possession  on  both  sides  of  the  pretended  line.  For  more 
than  twenty-five  years  he  and  his  grantors  had  been  in  the  posses- 
sion, claiming  title  under  deeds  of  conveyance.  Such  an  agree- 
ment cannot  be  otherwise  than  wholly  inoperative  and  void.  It 
is  within  the  statute  of  frauds;  for  if  effect  is  given  to  it,  its  oper- 
ation will  be  to  vest  in  the  defendant  the  title  to  the  nine  acres  of 
land,  without  the  writing  required  by  the  statute.  This  is  not 
the  case  of  a  disputed  boundary  line,  which  the  parties  might 
adjust  and  establish  by  parol;  because  there  can  be  no  disputed 
boundary  where  there  are  no  adjoining  lands  of  different  own* 
ers.  The  validity  and  legal  force  of  parol  agreements  and  sub- 
missions to  settle  disputed  boundary  lines  was  long  resisted, 
upon  the  ground  that,  in  effect,  they  passed  the  title  to  real 
property  without  the  solemnities  required  by  the  statute.  The 
courts  however  held,  upon  very  substantial  reasons,  that  such 
agreements  and  submissions  did  not  effect  the  title.  If  they 
were  confined  to  the  sole  object  of  ascertaining  the  true  line 
of  separation,  they  give  effect  to  the  title  which  the  parties 
to  such  agreements  really  had,  and  left  the  statute  of  frauds  in 
full  force.  Neither  their  purpose  nor  their  effect  was  to  pasa 
real  properly  from  one  person  to  another,  but  simply  to  ascer- 
tain the  line  to  which  their  respective  lands  extended.  The  boun« 
dary  of  A  was  also  that  of  B,  which  was  often  undefined,  obecurs, 
and  uncertain;  and  when  the  agreement  proposed  and  resulted 
in  nothing  more  than  to  establish  and  mark  when  that  boun« 


Dec.  1867.]  Tkbbt  v.  Ghaivdueb.  709 

daxjWBB,  ihepnmsionaof  tihestaiateof  fiancbwarenotiiiTKled. 
It  was  nerer  fhonght  that  the  judgments  of  the  oonrts  in  aotionfl 
of  ejectment,  where  the  sabjeot  was  a  question  of  boundaiy, 
diyested  the  title  of  one  person  and  Tested  it  in  another;  and 
yet  the  parol  agreement,  the  submission,  and  the  award  under 
it,  eSooi  the  same  identical  object  and  perform  the  same  office 
as  the  judgment  of  a  competent  court.  Both  ascertain,  by  the 
means  at  their  command,  where  the  true  line  is,  and  estabUsh 
it  for  all  future  time. 

In  Jackson  y.  Dyriing,  2  OaL  198,  Mr.  Justice  Spencer  sajs: 
*'An  agreement  by  parol  to  a  settlement  of  a  boundary  line 
appears  to  be  eflfectual,  and  not  liable  to  any  objection  on  the 
score  of  the  statute  of  frauds  and  perjuries;"  and  Thompson, 
J.,  in  the  same  case,  observes  that  **  the  submission  to  two  sur- 
veyors, and  their  decision  thereupon,  cannot  be  considered  as 
extending  to  the  title  of  the  land,  or  to  have  the  operation  of  a 
couTeyance.  The  submission  was  of  a  mere  matter  of  fact  to  as- 
certain where  the  line  would  run  on  actual  surrey/'  In  Bobert^ 
mm  y.  MoNvd^  12  Wend.  578,  Mr.  Justice  Sutherland  reasons  in 
this  wise:  *'  The  only  question  between  the  parties  was  as  to  the 
division  line  between  those  lots,  and  that  fact  they  agreed 
should  be  decided  lyy  arbitrators.  It  had  no  bearing  whatever 
upon  the  abstract  question  of  title,  no  more  than  the  testimony 
of  a  witness  showing  the  particular  location  of  the  deed  accord* 
ing  to  its  courses  and  distances.  It  is  well  settled  that  upon 
the  strength  of  such  an  award  the  party  in  whose  favor  it  is 
made  may  recover  in  the  action  of  ejectment.''  It  is  to  be  ob- 
served that  to  make  these  parol  agreements  and  submissiona 
effectual  for  any  purpose,  the  parties  to  them  must  Tnaintain 
towards  each  other  the  relation  of  adjoining  owners.  It  is  ab- 
surd to  suppose  that  a  parol  agreement  to  establish  a  boundary, 
where  one  of  the  contracting  parties  is  an  owner  and  the  other 
has  neither  the  title  nor  the  possession,  can  be  of  any  avail.  It 
is  difficult  to  comprehend  how  such  an  agreement  could  have 
any  operation  at  all.  But  if  it  could,  it  would  be  to  impart  to 
a  person  without  title  and  without  possession  some  interest  in 
real  property.  In  all  the  cases  where  these  agreements  have 
been  upheld  and  enforced  in  the  courts,  it  has  been  upon  the 
ground  that  the  parties  to  them  were  owners,  and  their  lands 
adjoined  upon  the  disputed  and  uncertain  boundary.  This  is 
an  indispensable  prerequisite,  without  which  the  agreements 
could  not  have  been  sustained. 

The  case  of  Adams  v.  JSooho^B,  16  Wend*  286»  was  a  queatioa 
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of  disputed  boundaij,  and  greaUj  litigated.     It  was  finally  de- 
cided in  the  late  court  of  errors,  where  the  chanoellor  laid  down 
the  following  rule:  ''  Where  there  can  be  no  real  doubt  as  io 
how  the  premises  should  be  located  according  to  certain  known 
boundaries  described  in  the  deed,  to  establish  a  practical  location 
different  therefrom,  there  must  be  either  a  location  which  has 
been  acquiesced  in  for  a  sufficient  length  of  time  to  bar  a  right  of 
entiy  under  the  statute  in  relation  to  real  estate,  or  the  erroneoaa 
line  must  have  been  agreed  upon  between  the  parties  n,l<^ifniTi^ 
the  land  on.  both  sides  thereof.     Or  the  party  whose  right  is  to 
be  thus  barred  must  have  looked  silently  on  and  seen  the  other 
party  do  acts  or  subject  himself  to  expenses  in  relation  to  the 
land  on  the  opposite  side  of  the  line,  which  would  be  an  injury 
to  him,  and  which  he  would  not  have  done  if  the  line  had  not 
been  so  located;  in  which  case,  perhaps,  a  grant  might  be  pre- 
sumed within  the  twenty  years."    In  the  more  recent  case  of 
Clark  Y.  Wethey,  19  Id.  320,  it  was  held  that  nothing  short  of 
an  adverse  possession  for  a  length  of  time  suf&cient  to  bar  an 
entiy  would  be  effectual  to  establish  a  line  different  from  that 
given  in  the  deed;  with  this  qualification,  that  when  the  mon- 
uments mentioned  in  the  deed  can  no  longer  be  foud,  the  acts 
or  agreements  of  the  parties  may  be  resorted  to  as  secondary  evi- 
dence to  supply  the  hiatus  created  by  the  absence  of  the  mon- 
uments.    So  in  Clark  v.  Bavrd^  9  N.  Y.  183,  it  was  also  held  th&t 
parol  declarations  and  agreements,  intended  to  establish  a  line 
different  from  that  given  in  the  deed,  ''would,  if  effectual, 
amount  either  to  a  conveyance  of  lands  by  parol,  in  case  the 
declarations  were  subsequent  to  the  deed,  or  else,  if  they  were 
prior  to  or  contemporary  with  its  delivery,  such  declarations  of 
the  intended  effect  of  the  language  of  the  deed,  if  effectual,  would 
violate  the  rule  which  forbids  parol  evidence  to  alter  a  written 
contract."    The  learned  judge  who  delivered  the  opinion  says, 
in  conclusion:  ''  That  upon  principle,  where  the  description  in 
the  deed  designates  a  piece  of  land  as  that  conveyed,  the  de- 
scription cannot  be  departed  from  by  parol  evidence  of  intent  or 
of  acquiescence  in  another  boundiuy,  unless  such  an  adverse 
possession  be  shown  as  is  in  itself  a  bar  to  an  ejectment." 

In  the  present  action,  if  the  parol  agreement  of  1848  could  be 
held  valid,  its  effect  would  be  to  take  from  the  true  owner  and 
vest  in  the  defendant  a  lot  of  nine  acres  of  land  lying  north  of 
the  ditch,  to  which  he  shows  no  manner  of  title  or  daim,  and 
no  relation  which  would  authorize  him  to  negotiate  or  contnust 
in  regard  to  the  boundary  line. 
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The  improTements  put  upon  ihe  land  in  cutting  brush  and 
remoTing  bogs  are  not  of  a  character  to  estop  the  pLuntiff  from 
asserting  his  title* 

The  judgment  of  the  supreme  court  should  be  affirmed. 

All  the  judges  were  for  affirmance,  being  of  opinion  that  the 
parol  agreement  to  locate  the  boundary  line  did  not  of  itself 
affect  the  true  title  to  the  disputed  premises,  and  being  also  of 
opinion  that  there  were  no  facts  in  the  case  which  equitably 
estopped  the  plaintiff  from  asserting  his  title* 

Judgment  affirmed.  

Ebtablzbhmbxt  or  Boundabixs  bt  Pabol  Aobbxirnt  oa  AoQuinosNOB: 
Bee  Brewer  ▼.  BoMUm  etc  B.  B.  Co,,  39  Am.  Deo.  694;  CrmotU  ▼.  Maugha^  43 
Id.  62;  BUey  ▼.  (Tri^n,  60  Id.  726;  Carroway  ▼.  Chancey,  64  Id.  577;  Oeorge 
▼.  ThonuUf  67  Id.  612,  and  caaes  collected  in  the  notes  thereto.  To  the  point 
thftt  where  there  ia  an  honest  dispute  as  to  a  boundary  line  between  co- 
terminous proprietors  they  may  fix  the  line  by  parol  or  by  arbitration,  but 
that  if  the  land  at  that  point  confessedly  belongs  to  one  of  them  it  cannot  be 
Tested  in  the  other  by  any  parol  arrangement,  the  principal  case  is  cited  and 
approved  in  Vosburgh  ▼.  Teator,  32  N.  Y.  565.  So  in  Smith  ▼.  Hamilton,  20 
Mich.  438,  the  case  is  dted  as  pointing  out  the  true  distinction  between  those 
parol  agreements  respecting  boundaries  which  are  deemed  valid  and  those 
which  are  not.  Campbell^  G.  J.,  delivering  the  opinion  in  that  case,  said: 
*'  It  has  been  very  generally  held  that  when  there  has  been  an  honest  diffi- 
culty in  determining  the  lines  between  two  neighboring  proprietors,  and  they 
have  actually  agreed,  by  parol,  upon  a  certain  boundary  as  the  true  one,  and 
have  occupied  accordingly  with  visible  monuments  or  divisions,  the  agree- 
ment long  acquiesced  in  shall  not  be  disturbed,  although  the  time  has  not 
been  sufficient  to  establish  an  adverse  possession.  Where  the  transaction  has 
not  been  such  as  to  amount  merely  to  an  honest  attempt  to  determine  a 
doubtful  line,  the  authorities  have  not  permitted  an  agreement  to  stand  which 
would  operate  as  a  violation  of  the  statute  of  frauds.  But  where  the  parties 
have  only  tried  to  find  the  true  boundary,  it  has  been  held  that  the  statute 
was  not  infringed,  and  the  line  was  fixed  by  acquiescence.*'  So  in  Baynor  v. 
Tmeraon,  51  Barb.  530,  the  case  is  cited  to  the  point  that  possession  and 
olaim  of  title  under  an  erroneous  location  of  a  boundary  line  for  a  period  short 
of  twenty  years  is  not  sufficient  to  establish  title  as  against  a  valid  paper  title, 
unless  the  location  is  made,  and  possession  under  it  continued  under  such 
circumstances  as  to  estop  the  party  having  the  paper  title  from  asserting  his 
elaim  against  such  occupant.  A  party  cannot  make  title  to  land  by  the  parol 
admission  of  his  adversary:  Walker  v.  Dunspaughy  20  N.  T.  173;  and  where 
the  description  in  a  deed  is  definite  and  certain,  it  is  very  doubtful,  to  say 
the  least  of  it^  whether  a  mere  agreement  for  locating  the  line  will  bar  a  party 
from  claiming  according  to  a  description  in  his  deed:  Wood  v.  Lc^ayette,  68 
N.  Y.  190;  both  citing  the  principal  case.  It  is  cited  also  in  Miner  v.  Mayor 
etc.  of  New  York,  as  approving  the  case  of  Adam9  v.  Bockwell,  16  Wend.  285, 

In  the  case  of  Baldwin  v.  Brown,  16  N.  Y.  359,  decided  at  the  same  term 
as  the  principal  case,  it  was  held  that  a  practical  location  of  a  boundary  line 
and  long  acquiescence  therein  by  coterminous  proprietors  are  conclusive, 
•van  though  it  be  by  mistake,  not  upon  the  notion  that  they  are  evidenoe  of  a 
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pMol  agrBemeni  — tatWUhing  the  line,  tmt  becanae  tli«j  are  themselres  e*  i- 
denoa  that  tiie  location  is  correct,  and  are  so  coDclusiTe  as  to  preclude  evi 
denoe  to  the  contrary.     Selden,  J.,  who  delivered  the  leading  opinian,  sai<i 
he  apprehended  that  the  ooonael  for  the  appellant  in  that  caae  was  in  error  in 
asBoming  that  the  doctrine  of  establishment  of  bonndaries  by  long  aoqizies- 
oence  la  based  npon  the  idea  of  any  agreement^  either  express  or  implied.    '*  I^ 
ia  true/'  he  says,  "  that  several  of  the  cases  make  this  suggp^doo,  and  gpeat 
of  the  long  acqulesoenoe  of  the  parties  aa  affording  evidence  of  each  an  agxve- 
ment.    It  ia  difficult,  however,  to  aapport  the  mle  npon  anch  a  basis.     If 
aoqniescenoe  for  a  great  number  of  yeara  in  erraneoos  location  ia  obligatory 
npon  the  parties  merely  as  evidence  of  a  previous  parol  agreement,  then  it 
must  follow  that  any  other  proof  establishing  such  an  agreement  woold  be 
equally  conclusive  upon  them.      If  it  ia  the  agreement  which  binds,  the 
nature  of  the  proof  is  of  course  immaterial.    Hence,  npon  this  theory,  a  deed 
may  be  made  to  convey  land,  not  at  all  described  in  it,  by  means  of  a  mera 
parol  agreement,  adopting  boundaries  entirely  different  from  tiioae  mentioned 
in  the  deed.    There  are  several  dida  which  go,  perhaps,  to  that  extent,  bat 
no  adjudged  case.    On  the  contrary,  whenever  the  question  has  diiecUy 
arisen,  it  has  been  held  otherwise;*'  citing  Jackson  v.  Douglas,  8  Johna.  367, 
and  SiuyvtsoaU  v.  Dunham,  9  Id.  61.    "It  seems  impoasible,"  hecontinnea,  *'to 
hold  that  a  mere  parol  agreement,  adopting  a  line  different  from  that  described 
in  the  deed,  is  obligatory,  without  violating  the  statute  of  frauds,  both  in  its 
letter  and  spirit.     It  is  said  in  some  of  the  cases,  by  way  of  sustaining  the 
doctrine,  that  the  agreement  does  not  transfer  the  title,  but  simply  deter- 
mines the  bonndaries  of  the  land  described — a  distinction  the  soundness  of 
which  may  well  be  doubted.     The  supposition  of  such  an  agreement,  in  cases 
of  long  acquiescence  in  an  established  line,  is,  aa  I  apprehend,  entirely  super- 
fluous.   The  acquiescence  in  such  cases  affords  ground  not  merely  for  an  in- 
ference of  fact,  to  go  to  the  jury  as  evidence  of  an  original  parol  agreement, 
but  for  a  direct  legal  inference  as  to  the  true  boundary  line.     It  is  held  to  be 
proof  of  so  oondusive  a  nature  that  the  party  is  precluded  from  offering  any 
evidence  to  the  contrary.     Unless  the  acquiescence  has  continued  for  a  snffi* 
eient  length  of  time  to  become  thus  conclusive,  it  is  of  no  importance.    The 
rule  seems  to  have  been  adopted  as  a  rule  of  repose,  with  a  view  to  the  quiet- 
ing of  titles,  and  reata  upon  the  same  reason  as  our  statute  prohibiting  the 
disturbance  of  an  adverse  possession  which  baa  continued  for  twenty  years. 
In  all  cases  in  which  practical  locations  have  been  confirmed  upon  evidence 
of  this  kind,  the  acquiescence  has  continued  for  along  period,  rarely  less  than 
twenty  years;"  citing  Jackson  v.  Bowen,  1  Oai.  358;  Jackson  v.  Dy4mg,  2  Id. 
108;  Jackson  v.  Vtdder,  3  Johna.  8;  Jackson  v.  Di^endorf,  Id.  269;  Jackson 
V.  MeOall,  10  Id.  377;  S.  C,  6  Am.  Dec  343.     *'  If/'  says  he,  *'  the  only  e&et 
of  acquieacence  ia  to  prove  a  previous  parol  agreement,  there  must  be  many 
cases  where  auch  acquiescence  for  a  few  years  only,  attended  by  other  cor^ 
roborating  circumstances,  would  afford  evidence  as  strong  as  acquiesoenoa 
alone  for  a  much  longer  period;  and  yet  no  such  case  has  ever  arisen.'*  After 
referring  to  Kip  v.  Norton,  12  Wend.  127,  S.  C,  27  Am.  Dec  120,  and  Adams 
V.  BockweU,  16  Wend.  285,  as  instances  of  periods  of  acquiescence  held  insuffi* 
sient,  the  learned  Judge  continues:  '*  There  may  be  cases  in  which  an  express 
agreement  recognizing  an  erroneous  boundary  wiU  conclude  a  party;  as  whec« 
the  other  party,  acting  upon  the  faith  of  such  agreement,  has  made  expenaive 
improvements,  the  benefit  of  which  will  be  lost  to  him  if  the  line  is  disturbed. 
Bach  caaes,  if  they  exist  at  all,  rest  npon  a  different  principle,  viz.,  that  ol 
sttoppel  in  pais,  and  have  no  bearing  on  the  question  under  diftgosaioa.'* 
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reaso&mg  seems  to  be  at  variance  with  some  of  tbe  remarks  made  by  Mr. 
Justice  Brown  in  the  principal  case.  He  certainly  lays  it  down  that  parol 
•greements  settling  disputed  boundaries  are  in  some  cases  valid.  He  pats  it 
upon  the  groaad  that  the  agreement  in  such  a  case  does  not  operate  to  trans- 
fer the  title,  but  merely  to  ascertain  the  location  of  the  line.  This  is  the 
very  distinction  *'  the  soundness  of  which,"  Judge  Selden  says,  "  may  well  be 
doubted."  Certainly,  if  the  line  agreed  on  is  not  in  fact  the  true  line,  and 
the  agreement  be  held  to  control,  it  does  ''operate  to  transfer  the  title"  of 
part  of  the  land  of  one  to  the  other.  If,  on  the  other  hand,  the  line  agreed 
on  can  be  proved  to  be  the  true  line,  then  the  agreement  has  no  effect,  any 
more  than  an  agreement  that  each  proprietor  shall  own  his  own  laud.  The 
result  would  seem  to  be  that  the  agreement  either  operates  to  transfer  title 
or  it  has  no  operation  at  alL 

Taking  the  two  decisions  together,  it  wonld  seem  that  a  parol  agreement 
settling  a  boundary,  in  any  case,  to  be  valid  must  be  followed  by  long  acqniea- 
oence,  or  by  aots  apon  the  faith  of  it  which  wonld  oonstitate  an  estoppel  In 
jNiit. 


Baglet  i\  Peddie. 

[16  Nxw  TOBK,  469.] 

QiTBsnoir  wmwiijut  Sou  is  Liquidated  Damages  or  Pbnaltt  which  is 
stipulated  to  be  paid  upon  breach  of  a  contract  is  one  of  intention,  and 
the  language  of  the  contract  is  not  conclusive. 

BuLEs  roB  DsTEBMnrnvo  when  Stipulated  Sum  is  Pbnaltt  and  when 
liquidated  damages,  in  a  contract,  stated  and  discussed  per  Shankland,  J. 

Bum  Dxnomikated  *'  Liquidated  Damages  "  in  Contbact  will  neverthe- 
less be  constmed  to  be  a  penalty  if  other  parts  of  the  instrument  furnish 
won  even  to  doabt  as  to  the  intention  of  the  parties;  but  where  the  cove- 
aants  for  breach  of  which  the  sum  is  to  be  paid  are  all  of  them  for  the 
performance  of  other  acts  than  the  payment  of  money,  and  the  damages 
for  a  breach  would  be  wholly  uncertain  and  incapable  of  ascertainment 
except  by  conjecture,  the  sum  will  be  deemed  liquidated  damages. 

Bom  Denominated  **  Liquidated  Damages"  in  Bond  or  Employee,  stipu- 
lated to  be  paid  upon  a  breach  of  the  covenants  of  a  contemporaneous 
agreement,  to  the  effect  that  the  obligor  will  serve  the  obligee  faithfully 
and  diligently  for  a  specified  term  in  his  trade,  perform  his  orders,  keep 
the  secrets  of  the  trade,  and  not  disclose  any  improvements,  discoveries, 
or  inventiooa  by  the  obligee,  etc,  will  be  constmed  as  **  liquidated  dam- 
ages," and  not  as  a  penalty. 

Appeal  from  a  judgment  of  nonsuit  in  the  superior  court  of 
New  York  city,  in  an  action  upon  a  bond  giren  by  the  defendant 
Peddie,  with  a  surety,  conditioned  for  the  faithful  performance 
by  the  said  Peddie  of  the  coTenants  and  agreements  in  a  certain 
contract  recited  in  the  bond.  The  contract  contained  covenants 
to  the  effect  that  Peddie  would  diligently  serve  the  plaintiff  ac- 
cording to  the  best  of  his  ability  in  the  trade  of  gold«pen  mak- 
ing for  four  years,  perform  his  orders  from  time  to  time,  keep 
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the  secrets  relating  to  the  bosmess,  not  disclose  any  impnrre- 
ment,  discoveij  of  the  plaintiff  therein,  be  just,  true,  and  faith- 
ful to  him,  not  wrongfully  detain,  embezzle,  or  purloin  any 
money,  etc.,  and  keep  just,  trae,  and  faithful  accounts.  In  tiie 
bond  the  obligors  acknowledge  themselves  bound  **  in  the  sum 
of  three  thousand  dollars  as  liquidated  damages,  and  not  byway 
of  penalty,"  or  otherwise.  The  plaintiff  sued  for  this  auni  as 
liquidated  damages,  and  the  question  was  whether  it  was  so  or 
not.  The  court  below  held  that  it  was  not,  and  nonsoited  the 
plaintiff,  who  appealed. 

John  H.  Beynotds,  for  the  appellant. 
David  P.  HaUy  for  the  respondent. 

By  Court,  SHAHKLAsn,  J.  The  principal  question  to  be  settled 
in  this  case  is,  whether  the  parties  haye  so  contracted  as  to  have 
fixed  the  amount  of  damages  to  be  recoTered  of  the  defendants, 
in  case  of  non-performance  by  Charles  B.  Peddie.  Although 
the  courts  have  uniformly  conceded'  to  parties  the  right  to  fix 
the  amount  of  damages  in  advance  of  the  breach  of  the  contract, 
and  at  any  sum,  however  disproportioned  to  the  real  damages, 
they  shall  see  fit,  and  have  likewise  conceded  that  it  is  a  question 
of  intention,  to  be  derived  from  the  scope  and  tenor  of  the 
agreement,  yet,  when  the  judicial  mind  has  acted  upon  this  class 
of  cases,  it  is  evident  how  repugnant  it  has  been  to  enforce  them 
according  to  the  plainly  expressed  language  of  the  contracting 
parties.  Hence  have  sprung  up  a  series  of  artificial  rules  pecu- 
liar to  contracts  of  this  character,  which,  while  they  ostensibly 
profess  to  comply  with  the  fundamental  canons  of  construction 
appertaining  to  the  legal  science,  contrive  to  contravene  them  by 
artificial  distinctions  and  limitations.  I  will  repeat  some  of  the 
rules  found  in  the  books:  1.  The  language  of  the  agreement  is  not 
conclusive,  and  the  effort  of  the  court  is  to  learn  the  intent 
of  the  parties;  hence  the  term  ''liquidated  damages"  is  not 
sufficient  to  control  the  construction,  if  the  court  can  discover 
in  the  other  parts  of  the  instrument  reason  even  to  doubt  as  to  the 
intention  of  the  parties;  2.  Where  the  word  **  penalty  "  is  used,  it 
is  generally  conclusive  against  its  being  held  liquidated  damages, 
however  strong  the  language  of  other  parts  of  the  instrument  in 
favor  of  such  construction;  3.  If  the  sum  stipulated  is  to  be  paid 
on  the  non-payment  of  a  less  sum  which  is  certain  in  amount  (or, 
as  some  judges  say,  can  be  easily  ascertained  by  a  jury),  and 
made  payable  by  the  same  instrument,  then  it  will  be  treated  a« 
a  penalty;  4«  When  the  agreement  is  in  the  alternative  to  do  an 
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Bct  or  pay  a  gifvn  sum  of  monej,  the  court  will  bold  the  party 
failing  to  have  had  his  election,  and  compel  him  to  pay  the 
money;  5.  If  the  sum  be  evidently  fixed  to  evade  the  usuiy  lavs, 
or  any  other  statutory  laws,  or  to  cloak  oppression,  the  court 
will  relieve  by  treating  it  as  a  penalty;  G.  If,  independently  of 
the  stipulated  damages,  the  damages  would  be  wholly  uncertain 
and  incapable  of  being  ascertained  except  by  conjecture,  in  such 
case  the  damages  will  be  considered  liquidated  if  they  are  so 
denominated  in  the  instrument;  7.  If  the  language  of  the  par* 
ties  evince  a  dear  and  undoubted  intention  to  fix  the  sum  men- 
tioned as  liquidated  damages  in  case  of  default  of  performance 
of  some  act  agreed  to  be  done,  then  the  court  will  enforce  the 
contract,  if  legal  in  other  respects. 

The  language  of  the  instrument  declared  on  is  clear  and  dis- 
tinct in  denominating  the  three  thousand  dollars  liquidated 
damages,  and  expressly  negatives  the  idea  of  its  being  inserted 
as  a  penaliy.  This  occurs  in  that  part  of  the  bond  where  the 
penal  sum  is  usually  inserted,  and  the  same  language  denominat- 
ing it  liquidated  damages  is  repeated  at  the  close  of  the  condi- 
tion of  the  bond.  The  word  **  penalty  "  is  not  used  in  the  in- 
strument, nor  any  other  word  of  a  similar  import.  The  language 
of  the  instrument  is  unambiguous;  and,  according  to  the  usual 
rules  of  construction,  the  duty  of  interpretation  is  not  imposed 
upon  the  court.  But  the  rules  applied  to  such  agreements  are 
peculiar,  and  it  is  necessary  to  see  whether  the  case  falls  within 
any  of  the  rules  above  given,  which  will  enable  us  to  declare 
the  sum  denominated  liquidated  damages,  and  not  a  penalty,  a 
mere  penalty  nevertheless. 

The  court  below  thought  some  of  the  covenants  such  that  the 
damages  for  their  breach  could  be  readily  ascertained  by  a  jury; 
for  instance,  the  covenant  against  wrongfully  detaining  the 
plaintiff's  moneys  or  property,  and  that  requiring  Peddie  to 
give  a  true  account  of  the  things  committed  to  his  management. 

I  propose  to  look  into  those  cases  where  it  has  been  held  that 
where  the  damages  are  certain  the  sum  mentioned  as  liquidated 
damages  may  be  held  as  a  penalty  only,  in  order  to  see  whether 
they  were  as  uncertain  as  in  this  case. 

Spear  v.  Smithy  1  Denio,  464,  was  on  an  agreement  to  arbi- 
trate. By  the  submission,  the  defendant  agreed  to  give  up  to 
the  plaintiff  the  possession  of  certain  property,  and  the  arbitra- 
tors were  to  decide  what  damages  either  party  was  to  have  in 
consequence  of  the  non-fulfillment  of  the  contract  concerning 
It  and  other  matters.    The  submission  contained  the  following 
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clause:  ^'I,  the  said  Moses  Smith,  agree  to  pay  to  said  W.  K. 
Spear  the  sam  of  one  hundred  dollars,  as  the  ascertained  ft&d 
liquidated  damages,  if  I  shall  refuse  to  abide  the  arbitzatoi^s 
decision;  and  I,  the  said  William  M.  Sj>ear,  agree  to  pay  the 
like  sum  to  said  Smith,  as  ascertained  and  liquidated  damages,  if 
I  shall  refuse  to  abide  such  decision."  The  arbitratorB  awarded 
that  the  defendant  should  pay  the  plaintiff  ten  dollars  and  f ortv 
cents  by  a  specified  day,  which  he  failed  to  pay,  and  he  also 
failed  to  give  possession  of  the  property  in  pursuance  of  the 
agreement  The  supreme  court  held  that  the  sum  to  be  paid  was 
fixed  by  the  arbitrators  with  interest,  and  being  thus  easily  ascer- 
tained, the  one  hundred  dollars  must  be  regarded  as  a  penalty. 

Kemble  ▼.  Farren,  6  Bing.  141,  was  an  action  by  the  manager 
against  an  actor  for  a  violation  of  an  agreement  to  perform  at 
Covent  Ghtrden  for  four  years.  The  plaintiff  agreed  to  pay  de- 
fendant three  pounds  six  shillings  and  eightpence  eveiy  night 
the  theater  should  be  open,  and  a  benefit  night  during  each 
season.  The  agreement  contained  a  clause  that  if  either  of  the 
parties  should  neglect  or  refuse  to  fulfill  the  said  agreement,  or 
any  part  thereof,  or  any  stipulation  therein  contained,  such  parly 
should  pay  to  the  other  one  thousand  pounds  liquidated  dam- 
ages, and  not  a  penalty  or  penal  sum,  or  in  the  nature  thereof. 
The  breach  was  the  defendant's  refusal  to  act  during  the  second 
season;  and  one  question  was,  whether  this  was  a  case  of 
liquidated  damages,  and  it  was  held  not  to  be,  because  the 
agreed  damages  applied  to  a  breach  of  the  agreement  to  pay  a 
certain  simi  (three  pounds  six  shillings  and  eightpence  a  day  to 
defendant),  as  well  as  to  covenants  where  the  damages  wers 
uncertain;  therefore,  as  it  could  not  be  considered  otherwise 
than  as  a  penalty,  as  to  such  fixed  sum  it  must  also  be  construed 
in  the  same  way  in  respect  to  those  covenants  of  which  the 
breach  would  result  in  uncertain  damages;  and  it  was  likewise 
in  this  respect  in  the  case  of  AsUeyY.  Wddon^  2  Bos.  &  Pul.  346. 

The  case  of  Davies  v.  Penton,  6  Bam.  &  Cress.  216,  seems  to 
have  been  decided  not  to  be  a  case  of  liquidated  damages,  on 
two  grounds:  1.  Because  the  words  **  penalty  "and  **  liquidated 
damages  "  were  both  used,  and  therefore  brought  the  case  within 
the  second  rule  above  mentioned;  and  2.  Because  the  greater 
sum  was  inserted  to  secure  the  payment  of  a  less  fixed  sum 
agreed  to  be  paid  in  the  same  instrument  The  above  cases  wiU 
serve  to  illustrate  the  kind  of  certainty  as  to  the  sum  to  be  paid 
as  damages  for  breach  of  an  agreement  in  order  to  hold  the 
laiger  sum  agreed  to  be  paid  on  such  breach  a  mere  penalty. 
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Xhey  are  cases  where  the  lesser  sum  is  xiamed  speoifioaUy  in 
tihe  inBtmment  itself,  or  depends  on  the  award  of  arbitrators. 
Giliese  and  similar  cases  are  the  cases  of  certain  damages  to  which 
the  courts  allude  in  the  third  rule. 

We  will  now  contrast  with  the  aboye  cases  those  falling 

^within  the  sixth  rule,  where  the  damages  are  uncertain.    Datin 

*▼.  WUliams,  17  Wend.  447,  was  a  case  where  the  defendant  sold 

the  plaintiff  a  printing-press  and  the  good-will  of  the  business 

for  three  thousand  five  hundred  dollars,  and  the  defendant 

agreed  not  to  cany  on  the  business  in  the  county  of  Oneida* 

and  fixed  and  liquidated  three  thousand  dollars  as  the  damages 

if  he  violated  that  provision.    This  was  held  to  liquidate  the 

damages,  because  the  real  damage  was  uncertain,  and  the  intent 

of  the  parties  clear  to  fix  the  diunages.    So  in  Knapp  y.  MdUby^ 

13  Id.  687,  it  was  held  that  the  damages  for  not  assigning  a 

lease  to  the  plaintiff  were  of  uncertain  character,  and  would 

support  an  agreement  for  liquidated  damages.    So  in  Price  y. 

Oreen,  16  Mee.  &  W.  346,  it  was  held  that  where  the  defendant 

agreed  not  to  cany  on  the  business  of  perfumery  in  London, 

the  damages  were  uncertain  within  the  rule.     So  in  OdUworihy 

y.  Stndt^  1  Exch.  669,  where  one  attorney  agreed  with  another 

not  to  cany  on  the  business  of  an  attorney  within  fifty  miles, 

nor  interfere  with  or  solicit  the  clients  of  the  late  copartnership, 

it  was  held  a  case  of  uncertain  damages. 

The  case  at  bar  seems  to  me  to  fall  within  the  sixth  rule,  the 
damages  being  wholly  uncertain  and  depending  entirely  on 
proof  aliunde  the  instrument  declared  on. 

The  plaintiff  was  a  gold-pen  manufacturer,  and  would  proba- 
bly have  to  intrust  those  whom  he  took  into  his  employ  with  the 
secrets  of  his  trade  and  the  materials  used  therein;  and  it  would 
be  difficult  to  proye  the  actual  damage  he  would  sustain  by  their 
leaving  his  employ,  reyealing  the  secret  to  others,  or  embezzling 
his  materials.  It  was  to  g^uard  against  these  contingencies  that 
he  required  the  defendant  to  give  the  bond  in  suit,  with  stipu- 
lated damages,  in  order  to  sux)ersede  proof  in  case  of  breach  of 
any  of  its  proyisions.  From  the  nature  of  the  employment,  it 
would  be  difficult  to  proye  how  much  money  the  person  employed 
would  or  might  detain,  or  how  much  of  the  materials  he  might 
refuse  to  give  an  account  of.  The  damages  to  result  from  a 
breach  of  any  of  the  stipulations  of  the  agreement  being  uncer* 
tain  and  conjectural,  I  hold  the  case  one  of  liquidated  dam<* 
oges,  and  the  judgment  should  therefore  be  reyersed,  and  a  new 
trial  awarded  in  the  court  below. 
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Tjjom,  J.  The  oondition  of  the  bond  of  the  defendants  in  thk 
case  required  the  defendant,  Charles  B.  Peddie,  to  do  seTeial 
acts  specified  in  an  agreement  accompanying  the  bond,  the 
damages  for  the  non-performance  of  some  of  which  could  not 
bo  measured  by  any  exact  pecuniary  standard,  but  as  to  otfaera 
the  damages  were  certain,  and  could  be  easily  ascertained  by  a 
juiy;  and  the  bond  declares  that  if  the  defendant,  Charles  B. 
Peddle,  should  violate  any  of  the  coTenants  in  the  agreement 
mentioned,  the  defendants  should  pay  three  thousand  doUazs 
liquidated  damages.  This  is  a  case,  therefore,  where,  within 
the  authorities,  the  sum  stipulated  to  be  paid  as  damages  most 
be  considered  as  a  penalty,  and  not  as  liquidated  damages. 
The  law  on  this  subject,  in  my  opinion,  is  correctly  laid  down 
by  Judge  Sandford  in  the  court  below:  Bagley  t.  Peddie,  6 
Sandf.  192. 

The  judgment  should  be  affirmed. 

BowsN,  J.,  concurred  in  this  opinion;  Coksiock,  J.,  expjoouod 
no  opinion;  all  the  others  concurred  with  Shaxklahd,  J. 

Judgment  reversed  and  new  trial  ordered. 

WHiETHxa  Sum  is  Liquioatkd  Damaoss  or  PxNALrrwhich  is  atipohitod 
to  be  paid  in  oaae  of  non-performance  of  a  contract,  see  California  S»  If»  Co, 
y.  Wright,  66  Am.  Dec  511;  Oower  v.  Carter,  66  Id.  71;  Foley  y,  McKeegan, 
Id.  107,  and  the  notes  thereto.  The  principal  case  is  cited,  and  its  doetriaei 
approved  and  applied  on  this  point,  in  Jfantce  v.  Brady ,  15  Abb.  Pt.  176s 
Staplu  ▼.  Parker,  41  Barb.  652;  ShtUe  v.  ffamilUm,  3  Daly,  467;  Coiwdl  ▼. 
Foulka,  36  How.  Pf.  321;  S.  C,  tub  nom.  CoUoeU  v.  Lanorenet,  38  N.  Y.  75; 
Kemp  V.  Knkherbocher  lee  Co.,  51  How.  Pr.  37;  S.  C,  69  K.  T.  58;  Gilee  ▼. 
Spatdding,  5  Hun,  459;  LiUU  t.  A»ni»,  20Id.  147;  Ward  v.  ^aoett,  4  Bobk 
719;  and  is  disUngaished  in  SaUerB  ▼.  Balph,  15  Abb.  Pr.  275. 


Gbiffin  v.  Golveb. 

[16  Vmw  Yoek,  489.] 

Damaobs  Rsootxbablb  vob  Bbxach  or  CJontkaot  Isolitdb  Pftonrawhieh 
the  plaintiff  certainly  would  have  realised  but  for  defendant^  defanlts 
though  speculative  or  contingent  profits  are  not  recoverable. 

Rboodpment  of  Damages  in  AcnoN  fob  Prigi  or  Enoikb,  fob  Dslat 
in  not  furnishing  it  by  a  stipulated  time,  should  be  estimated  by  the 
value  of  the  use  of  the  engine  during  the  period  of  delay,  not  by  the 
profits  which  would  have  been  realized  from  running  it  in  connection 
with  the  machinexy  it  was  intended  to  drive. 

Appeal  from  a  judgment  for  plaintiff  in  an  aotion  for  damages 
lor  fareaoh  of  contract,  reported  below,  22  Barb.  687.    The  rait 
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^was  brought  for  the  agreed  price  of  a  steam-engine  consfcmcted 
bj  plaintiff  for  defendants,  under  an  agreement  which  bound 
the  plaintiff  to  furnish  it  within  a  stipolated  time.  One  ground 
of  defense  was  that  there  was  a  delay  in  famishing  the  engine, 
and  that  during  the  period  between  the  day  when  it  should 
haTe  been  furnished  and  when  it  was  actually  received  the  de- 
fendants lost  the  use,  and  the  profits  they  would  have  realized 
on  the  use,  of  the  machinery  which,  as  plaintiff  knew,  the  engine 
was  intended  to  drive.  They  claimed  to  recoup  damages  for 
this  loss;  and  the  proper  measure  of  such  damages  was  the 
principal  question. 

John  ChurchiU,  for  the  appellants. 
D.  Coat8,  for  the  respondent. 

By  Court,  Sblden,  J.  The  only  point  made  by  the  appellants 
is,  that  in  estimating  their  damages  on  account  of  the  plaintiff's 
failure  to  furnish  the  engine  by  the  time  specified  in  the  con- 
tract they  should  have  been  allowed  what  the  proof  showed 
they  might  have  earned  by  the  use  of  such  engine,  together 
with  their  other  machinery,  during  the  time  lost  by  the  delay. 
This  claim  was  objected  to,  and  rejected  upon  the  trial  as  com- 
ing within  the  rule  which  precludes  the  allowance  of  profits,  by 
way  of  damages,  for  the  breach  of  an  executory  contract. 

To  determine  whether  this  rule  was  correcUy  applied  by  the 
referee,  it  is  necessaiy  to  recur  to  the  reason  upon  which  it  is 
bounded.  It  is  not  a  primaiy  rule,  but  is  a  mere  deduction  from 
vhat  more  general  and  fundamental  rule  which  requires  that  the 
damages  claimed  should  in  all  cases  be  shown,  by  clear  and  sat- 
isfactory evidence,  to  have  been  actually  sustained.  It  is  a  well- 
established  rule  of  the  common  law  that  the  damages  to  be  re- 
covered for  a  breach  of  contract  must  be  shown  with  certainty, 
and  not  left  to  speculation  or  conjecture;  and  it  is  under  this 
rule  that  profits  are  excluded  from  the  estimate  of  damages  in 
such  cases,  and  not  because  there  is  anything  in  their  nature 
which  should  per  se  prevent  their  allowance.  Profits  which 
would  certainly  have  been  realized  but  for  the  defendant's  de- 
fault are  recoverable;  those  which  are  speculative  or  contingent 
are  not. 

Hence,  in  an  action  for  the  breach  of  a  contract  to  transport 
goods,  the  difference  between  the  price  at  the  point  where  the 
goods  are  and  that  to  which  they  were  to  be  transported  is  taken 
as  the  measure  of  damages;  and  in  an  action  against  a  vendor 
for  not  delivering  the  chattels  sold,  the  vendee  is  allowed  the 
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market  price  upon  the  day  fixed  for  the  deliYeiy.  AlUiough 
this,  in  both  cases,  amounts  to  an  allowance  of  profits,  jet,  aa 
those  profits  do  not  depend  u{)on  any  contingency,  their  reooT- 
eiy  is  permitted.  It  is  regarded  as  certain  that  the  goods  would 
have  been  worth  the  established  market  price  at  the  place  and 
on  the  day  when  and  where  they  should  have  been  deliyered. 

On  the  other  hand,  in  cases  of  illegal  capture,  or  of  the  insur- 
ance of  goods  lost  at  sea,  there  can  be  no  recovery  for  the  prob- 
able loss  of  profits  at  the  port  of  destination.  The  principal 
reason  for  the  difference  between  these  cases  and  that  of  the 
failure  to  transport  goods  upon  land  is,  that  in  the  latter  case 
the  time  when  the  goods  should  have  been  delivered,  and  con- 
sequently that  when  the  market  price  is  to  be  taken,  can  be 
ascertained  with  reasonable  certainty;  while  in  the  former  the 
fluctuation  of  the  markets  and  the  contingencies  afibcting  the 
length  of  the  voyage  render  eveiy  calculation  of  profits  q^ecola- 
tive  and  unsafe. 

There  is  also  an  additional  reason,  viz.,  the  difficulty  of  ob- 
taining reliable  evidence  as  to  the  state  of  the  markets  in  foreign 
ports;  that  these  are  the  true  reasons  is  shown  by  the  language 
of  Mr.  Justice  Stoiy  in  the  case  of  Schooner  Lively^  1  Gall.  315, 
which  was  a  case  of  illegal  capture.  He  says:  "  Independent, 
however,  of  all  authority,  I  am  satisfied  upon  principle  that 
an  allowance  of  damages,  upon  the  basis  of  a  calculation  of 
profits,  is  inadmissible.  The  rule  would  be  in  the  highest  degree 
unfavorable  to  the  interests  of  the  community.  The  subject 
would  be  involved  in  utter  uncertainly.  The  calculation  would 
proceed  upon  contingencies,  and  would  require  a  knowledge  of 
foreign  markets  to  an  exactness  in  point  of  time  and  value  which 
would  sometimes  present  embarrassing  obstacles.  Much  would 
depend  upon  the  length  of  the  voyage  and  the  season  of  the 
arrival,  much  upon  the  vigilance  and  activity  of  the  master,  and 
much  upon  the  momentary  demand.  After  all,  it  would  be  a 
calculation  upon  conjectures.,  and  not  upon  facts." 

Similar  language  is  used  in  the  cases  of  Jmiable  Nancy^  8 
Wheat.  646,  and  L'Amistad  de  Buea,  6  Id.  385.  Indeed,  it  is 
clear  that  whenever  profits  are  rejected  as  an  item  of  damages, 
it  is  because  they  are  subject  to  too  many  contingencies,  and  are 
too  dependent  upon  the  fluctuations  of  markets  and  the  chances 
of  busLness  to  constitute  a  safe  criterion  for  an  estimate  of 
damages.  This  is  to  be  inferred  from  the  oases  in  our  own 
courts.  The  decision  in  the  case  of  Blanchard  v.  £Zy,  21  Wend. 
812  [34  Am.  Dec.  250],  must  have  proceeded  upon  this  groundt 
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and  can,  as  I  apprehend,  be  supported  npon  no  other.  It  is 
tme  that  Judge  Cowen,  in  giving  his  opinion,  quotes  from 
Pothier  the  following  rule  of  the  ciyil  law,  viz.:  ''In  general, 
the  parties  are  deemed  to  have  contemplated  only  the  damages 
and  injury  which  the  creditor  might  suffer  from  the  non-per- 
formance of  the  obligations  in  respect  to  the  particular  thing 
which  is  the  object  of  it,  and  not  such  as  may  have  been  acci- 
dently  occasioned  thereby  in  respect  to  his  own  [other]  affiurs." 
But  this  rule  had  no  application  to  the  case  tiien  before  the 
court.  It  applies  only  to  cases  where,  by  reason  of  special  cir- 
cumstances haying  no  necessaiy  connection  with  the  contract 
broken,  damages  are  sustained  which  would  not  ordinarily  or 
naturally  flow  from  such  breach;  as  where  a  party  is  prevented 
by  the  breach  of  one  contract  from  availing  himself  of  some 
other  collateral  and  independent  contract  entered  into  with 
other  parties,  or  from  performing  some  act  in  relation  to  his 
own  business  not  necessarily  connected  with  the  agreement. 
An  instance  of  the  latter  kind  is  where  a  canon  of  the  church, 
by  reason  of  the  non-delivtry  of  a  horse  pursuant  to  agreement, 
was  prevented  from  arriving  at  his  residence  in  time  to  collect 
his  tithes. 

In  such  cases,  the  damages  sustained  are  disallowed,  not  be- 
cause they  are  uncertain,  nor  because  they  are  merely  conse- 
quential or  remote,  but  because  they  cannot  be  fairly  considered 
as  having  been  within  the  contemplation  of  the  parties  at  the 
time  of  entering  into  the  contract.  Hence  the  objection  is  re- 
moved if  it  is  shown  that  the  contract  was  entered  into  for  the 
express  purpose  of  enabling  the  parfy  to  fulfill  his  collateral 
agreement,  or  perform  the  act  supposed :  Sedgwick  on  Damages, 
c.  8. 

In  Blanchard  v.  My,  supra,  the  damages  claimed  consisted  in 
the  loss  of  the  use  of  the  very  article  which  the  plaintiff  had 
agreed  to  construct;  and  were,  therefore,  in  the  plainest  sense, 
the  direct  and  proximate  result  of  the  breach  alleged.  More- 
over, that  use  was  contemplated  by  the  parties  in  entering  into 
the  contract,  and  constituted  the  object  for  which  the  steamboat 
was  built.  It  is  clear,  therefore,  that  the  rule  of  Pothier  had 
nothing  to  do  with  the  case.  Those  damages  must  then  have 
been  disallowed,  because  they  consisted  of  profits  depending, 
not  as  in  the  case  of  a  contract  to  transport  goods,  upon  a  mere 
question  of  market  value,  but  upon  the  fluctuations  of  travel 
and  of  trade,  and  many  other  contingencies.  The  citation  by 
Judge  Cowen,  of  the  maritime  casea  to  which  I  have  referred^ 
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tends  to  oonfinn  this  view.  This  case,  therefore,  is  a  direct  an- 
tliorxij  in  support  of  the  doctrine  that  whenever  the  profile 
claimed  depend  upon  contingencies  of  the  character  referzed  to» 
they  are  not  recoverable. 

The  case  of  Masterian  y.  Mayor  etc.  of  Brooklyn,  7  Hill,  61  [43 
Am.  Dec.  88],  decides  nothing  in  opposition  to  this  doctrine.  It 
simply  goes  to  support  the  other  branch  of  the  role,  viz.,  that 
profits  are  allowed  where  they  do  not  depend  upon  the  chances 
of  trade,  but  upon  the  market  value  of  goods,  the  price  of  labor, 
the  cost  of  transportation,  and  other  questions  of  the  like  nature, 
which  can  be  rendered  reasonably  certain  by  evidence. 

From  these  authories  and  principles,  it  is  clear  that  the  de- 
fendants were  not  entitled  to  measure  their  damages  by  esti- 
mating what  they  might  have  earned  by  the  use  of  the  engine 
and  their  other  machinety,  had  the  contract  been  complied 
with.  Nearly  evety  element  entering  into  such  a  computation 
would  have  been  of  that  uncertain  character  which  has  uni- 
formly prevented  a  recoveiy  for  speculative  profits. 

But  it  by  no  means  follows  that  no  allowance  could  be  made 
to  the  defendants  for  the  loss  of  the  use  of  their  machinezy.  It 
is  an  error  to  suppose  that  ''  the  law  does  not  aim  at  complete 
compensation  for  the  injury  sustained,"  but  ''seeks  rather  to 
divide  than  satisfy  the  loss:"  Sedgwick  on  Damages,  c.  8.  The 
broad  general  rule  in  such  cases  is  that  the  party  injured  is  en- 
titled to  recover  all  his  damages,  including  gains  prevented  as 
well  as  losses  sustained;  and  this  rule  is  subject  to  but  two  con- 
ditions: the  damages  must  be  such  as  may  fairly  be  supposed 
to  have  entered  into  the  contemplation  of  the  parties  when  they 
made  the  contract,  that  is,  must  be  such  as  might  naturally  be 
expected  to  follow  its  violation;  and  they  must  be  certain,  both 
in  their  nature  and  in  respect  to  the  cause  from  which  they  pro- 
ceed. 

The  familiar  rules  on  the  subject  are  all  subordinate  to 
these;  for  instance:  that  the  damages  must  flow  directly  and 
naturally  from  the  breach  of  contract  is  a  mere  mode  of  ex- 
pressing the  first;  and  that  they  must  be  not  the  remote  but 
proximate  consequence  of  such  breach,  and  must  not  be  specu- 
lative or  contingent,  are  different  modifications  of  the  last. 

These  two  conditions  are  entirely  separate  and  ind8i>endent, 
and  to  blend  them  tends  to  confusion;  thus  the  damages  claimed 
may  be  the  ordinary  and  natural,  and  even  necessary,  result  of 
the  breach;  and  yet,  if  in  their  nature  uncertain,  they  must  be 
lejeoted,  as  in  the  case  of  Blanchard  v.  Ely,  21  Wend.  842  [8A 
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Am.  Deo.  260],  where  the  loes  of  the  trips  was  the  direct  and 
neoeesary  ooxiaeqnenoe  of  the  plaintiff's  failure  to  perform.  So 
th^  may  be  definite  and  certain,  and  clearly  consequent  upon 
the  breach  of  contract,  and  yet  if  such  as  would  not  naturally 
flow  from  such  breach,  but,  for  some  special  circumstances, 
collateral  to  the  contract  itself,  or  foreign  to  its  apparent  object, 
they  cannot  be  recoyered;  as  in  the  case  of  the  loss  by  the  cler- 
gyman of  his  tithes  by  reason  of  the  failure  to  deliyer  the  horse. 

Cases  not  unfrequently  occur  in  which  both  these  conditions 
are  fulfilled,  where  it  is  certain  that  some  loss  bsji  been  sua- 
tained  or  damagfe  incurred,  and  that  such  loss  or  damage  is  the 
direct,  immediate,  and  natural  consequence  of  the  breach  of 
contract,  but  where  the  amount  of  the  damages  may  be  esti- 
mated in  a  variety  of  ways.  In  all  such  cases  the  law,  in  strict 
conformity  to  the  principles  already  adyanced,  uniformly  adopts 
that  mode  of  estimating  the  damages  which  is  mosl^  definite  and 
certain.  The  case  of  Freeman  v.  Clitie^  8  Barb.  424,  is  a  case  of 
this  class,  and  affords  an  apt  illustration  of  the  rule.  That  case 
was  identical  in  many  of  its  features  with  the  present.  The  con- 
tract there  was  to  construct  a  steam-engine  to  be  used  in  the 
process  of  manufacturing  oil,  and  damages  were  claimed  for 
delay  in  furnishing  it.  It  was  insisted  in  that  case,  as  in  this^ 
that  the  damages  were  to  be  estimated  by  ascertaining  the 
amount  of  business  which  could  have  been  done  by  the  use  of 
the  engine,  and  the  profits  that  would  have  thence  accrued. 
This  claim  was  rejected  by  Mr.  Justice  Harris,  before  whom  the 
cause  was  tried,  upon  the  precise  ground  taken  here.  But  he 
nevertheless  held  that  compensation  was  to  be  allowed  for  the 
"  loss  of  the  use  of  the  plaintiff 's  mill  and  other  machinery."  He 
did  not,  it  is  true,  specify  in  terms  the  mode  in  which  the  value 
of  such  use  was  to  be  estimated;  but  as  he  had  previously  re- 
jected the  probable  profits  of  the  business  as  the  measure  of 
such  value,  no  other  appropriate  data  would  seemed  to  have  re- 
mained but  the  fair  rent  or  hire  of  the  mill  and  machinery;  and 
such,  I  have  no  doubt,  was  the  meaning  of  the  judge.  Thus 
understood,  the  decision  in  that  case,  and  the  reasoning  upon 
which  it  was  based,  were,  I  think,  entirely  accurate. 

Had  the  defendants  in  the  case  of  Blanchard  v.  Ely,  supra, 
taken  the  ground  that  they  were  entitled  to  recoup,  not  the 
uncertain  and  contingent  profits  of  the  trips  lost,  but  such  sum 
as  they  could  have  realized  by  chartering  the  boat  for  those  trips, 
I  think  their  claim  must  have  been  Hustained.  The  loss  of  the 
trips,  which  had  certainly  occurred,  was  not  only  the  direct  but 
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the  immfldiftte  and  necesaaiy  result  of  the  breach  of  the  plain- 
tifiTs  oontmct. 

The  rent  of  a  mill  or  other  similar  property,  the  price  which 
ehonld  be  paid  for  the  charter  of  a  steamboat,  or  the  use  d 
machinery,  etc.,  are  not  only  susceptible  of  more  exact  and  def- 
inite proof,  but  in  a  majority  of  cases  would,  I  think,  be  found 
to  be  a  more  accurate  measure  of  the  damages  actually  sustained 
in  the  class  of  cases  referred  to,  considering  the  contingencies 
and  hazards  attending  the  prosecution  of  most  kinds  of  business, 
than  any  estimate  of  anticipated  profits,  just  as  the  ordinary  rate 
of  interest  is,  upon  the  whole,  a  more  accurate  measure  of  the 
damages  sustained  in  consequence  of  the  non-payment  of  a  debt 
than  any  speculatiye  profit  which  the  creditor  might  expect  to 
realize  from  the  use  of  the  money.  It  is  no  answer  to  this  to 
say  that,  in  estimating  what  would  be  the  fair  rent  of  a  mill,  we 
must  take  into  consideration  all  the  risks  of  the  business  in 
which  it  is  to  be  used.  Bents  are  graduated  according  to  ibe 
Talue  of  *the  property,  and  to  an  ayerage  of  profits  arrived  at  by 
very  extended  observation,  and  so  accurate  are  the  results  of 
experience  in  this  respect  that  rents  are  rendered  nearly  if  not 
quite  as  certain  as  the  market  value  of  commodities  at  a  par- 
ticular time  and  place. 

The  proper  rule  for  estimating  this  portion  of  the  damages  in 
the  present  case  was  to  ascertain  what  would  have  been  a  fair 
price  to  pay  for  the  use  of  the  engine  and  machinery,  in  view  of 
all  the  hazards  and  chances  of  the  business;  and  this  is  the  rule 
which  I  understand  the  referee  to  have  adopted.  There  is  no 
error  in  the  allowances  made  1^  the  referee.  The  judgment 
should  therefore  be  affirmed. 

All  the  judges  concurred. 

Judgment  affirmed.  ^_^^ 

Dahaoxs  must  bb  Natural  and  Pboxocats  Ck)K8aQUSH0B8  of  an  m*  or 
ominion,  to  be  recoverable:  Patch  v.  Comngton^  66  Am.  Deo.  186;  WaroaUf 
V.  Cfreat  FaUs  Mfg.  Co,,  Id.  217,  and  cases  dted  in  the  notes  tberetow  To 
the  point  that  in  case  of  a  breach  of  a  contract,  where  there  is  no  bad  faith  or 
fraud,  the  damages  to  be  recovered  or  reoooped,  as  the  case  may  be,  mnsl 
flow  directly  and  naturally  and  in  the  due  coarse  of  things  from  snch  bzeachv 
and  most  be  snch  as  the  parties,  at  the  time  of  entering  into  the  contract, 
may  reasonably  be  supposed  to  have  contempUited  as  the  probable  coase- 
qnenoes  of  a  breach,  and  moat  also  be  capable  of  being  established  with  rea- 
sonable certainty,  the  principal  case  is  cHed  in  City  of  Brooklyn  ▼.  BrooUyin 
etc,  R,  R.  Co.,  67  Barb.  602;  S.  C,  8  Abb.  Pr.,  N.  S.,  367;  Mack  v.  PoteAm, 
29  How.  Pr.  30;  Flynn  v.  HaUon^  43  Id.  348;  SmiUk  ▼.  Pettse,  7  Hon.  335; 
Y.  UmUd  StaUB  TeL  Cb.,  1  Lans.  137;  S.  0.  in  oonrt  of  appeals,  U 
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N.  Y.  7/50;  BamHUm  v.  JHePheraan,  28  K.  T.  76;  MUtam  ▼.  H^drnm  River 
Steamboat  Co.^  87  Id.  214;  Castidy  ▼.  Le  Fevre,  45  Id,  667;  Ward  v.  New  Tork 
etc  B,  £,  Co.,  47  Id.  32;  Neary  v. Boitwick,  2  Hflt  617;  Bmeaer.  Piomeer 
Tow  Line,  2  Saw.  30;  Benton  v.  /V&y,  64  IlL  42a  They  must  not  be  speen- 
lative,  oonseqnential,  or  remote:  Fljfnn  ▼.  HaUon,  43  How.  Pr.  348;  ffamnUon 
▼.  MePhermmp  28  K.  T.  76;  see  also  the  cases  cited  in  the  next  section  of  ^^ 
note.  And  farther,  the  damages  most  not  have  proceeded  from  the  injai  ed 
party's  own  n^lect,  inattention,  or  mismanagement:  Smith  v.  Pettee,  7  Hno, 
836;  MiUon  v.  Hvdaon  River  Steamboai  Co.,  37  N.  T.  214. 

Loss  OF  Pbovits  ab  Damaom:  See  Mcuterkm  v.  Maijfor  qf  Brooklyn,  42 
Am.  Deo.  38;  Ooodloe  v.  Rogen,  61  Id.  205;  Cannem  v.  FoUom,  63  Id.  474; 
Coweta  Falle  MJg,  Co.  v.  Rogere,  65  Id.  603;  Wwouitr  ▼.  Qreat  FalU  M/g. 
Co.,  66  Id.  217;  Cooper  v.  Toung,  68  Id.  602,  and  cases  dted  in  the  notes 
thereto.  The  "broad  general  rnle"  laid  down  in  the  prindpal  case,  that  a 
party  injured  by  a  breach  of  contract  is  entitled  to  recover  all  his  damages, 
including  gains  prevented  as  well  as  losses  sustained,  subject  to  the  condi- 
tions and  limitations  mentioned  by  Mr.  Justice  Selden,  has  been  approved  and 
adopted  in  many  cases:  Fairfield  v.  J^rey$,  68  Ind.  682;  Albert  v.  Bleeeker  St. 
etc.  R.  R.  Co.,  2  Daly,  394;  SUrr^feU  v.  Clark,  2  Hun,  124;  8.  C,  4  Thomp. 
&  C.  397;  SdmU  v.  Baker,  9  Hun,  657;  Lowemiein  v.  Chappd,  30  Barb.  243; 
Landaberger  v.  Magnetic  Tel  Co.,  32  Id.  632;  Paaemger  v.  Tfiarbum,  35  Id. 
24;  S.  C.  in  court  of  appeals,  34  K.  Y.  635;  PumpeUy  v.  Pheipe,  40  Id.  66; 
Devlin  v.  Mayor  He.  qf  New  Tork,  63  Id.  25;  S.  C,  60  How.  Pr.  18;  Star^ 
bwd  V.  Barrone,  38  N.  Y.  238;  Whife  v.  MiUer,  71  Id.  133.  But  in  order  to 
enable  the  injured  party  to  recover  for  loss  of  profits  in  such  a  case,  it  must 
appear  that  the  profits  were  reasonably  certain  to  have  been  realissed  by  per- 
formance, and  that  they  must  hate  been  in  the  contemplation  of  the  parties 
when  they  made  the  contract,  and  not  speculative  or  contingent  profits,  and 
the  loss  of  them  must  appear  to  have  resulted  proximately  and  naturally 
from  the  breach,  in  accordance  with  the  doctrine  of  the  cases  cited  in  the 
preceding  paragraph  of  this  note:  Weetem  etc  Road  Co,  v.  Cox^  39  Ind.  261; 
Academy  qf  Mueie  v.  Haehett,  2  HUt.  234;  PolieU  v.  Long,  68  Barb.  35; 
IIHnemann  v.  Heard,  2  Hun,  332;  S.  C,  4  Thomp.  ft  C.  668;  S.  C.  in  court 
of  appeals,  60  N.  Y.  87;  Van  Ness  v.  Fisher,  2  Lans.  239;  Passinger  v.  Thor- 
lmr%  34  N.  Y.  635;  affirming  8.  C,  35  Barb.  24;  Krom  v.  Levy,  48  N.  Y. 
680;  Wehle  v.  Hamland,  6  Id.  451;  Taylor  v.  Bradley,  4  Abb.  App.  Dec.  366; 
Scott  ▼.  Rogers,  Id.  161,  note.  The  measure  of  damages  is,  in  general,  the  dif- 
ference between  the  cost  of  performing  the  contract  and  what  would  have 
been  earned  by  performanoe:  Devlin  v.  Mayor  etc,  qfNew  York,  63  N.  Y.  25; 
8.  C,  60  How.  Pr.  18.  It  is  settled  that  where  a  mannfaoturer  contracts  to 
set  up  a  machine  or  engine  of  a  stipulated  kind  in  a  certain  time,  the  measure 
of  damages  for  a  breach  is  the  difiference  in  value  between  the  machine  deliv- 
ered and  the  machine  contracted  for,  with  damages  for  the  delay  in  delivery, 
but  it  is  said  that  this  rule  does  not  apply  to  a  breach  of  warranty  of  a  ma- 
chine by  a  vendor  not  the  manufacturer:  Boiler  v.  Oddsborough,  44  Ind.  603. 
The  loss  of  the  value  of  the  use  of  property  through  brsach  of  a  contract  to 
construct,  erect,  or  repair  it  is  undoubtedly  a  legitimate  element  in  the  dam- 
ages for  the  breach,  but,  in  consonance  with  what  1b  said  above,  the  loss  must 
be  such  as  to  be  fairly  supposed  to  have  been  contemplated  by  the  parties, 
and  not  a  mere  conjectural  loss  of  profits.  Thus,  in  sn  action  against  a  manu- 
factorer  of  a  defeotively  constructed  engine,  for  damages  caused  to  other 
maohinecy  by  its  explosion,  the  measure  of  damages  is  not  the  difference  be> 
tween  what  might  have  been  earned  with  the  machinery  stopped  by  the  acai« 
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dfiott  and  whftt  was  eurned  wiihoot  it,  bat  th»v&liie  of  tho  rant  or  hire  of  the 
maohiiMary  while  idle:  Camdy  t.  Le  Farrt^  45  N.  Y.  667.  So  in  cafte  of  a 
breach  of  oontract  for  the  erection  of  a  boilding  within  a  certain  time, 
when  there  ia  a  delay  in  ifca  completion,  the  valDe  of  the  nae  while  the  owner 
la  deprived  of  the  nae  of  the  bnilding  is  the  meaanre  of  damages:  Wagner  v. 
Ck^hhiU^  40  Barb.  175,  179.  Where  a  leasee  of  a  mill  is  deprived  of  ito  use 
by  a  breach  of  the  leaaor's  contract  to  repair,  or  by  the  direct  act  of  the  leaser 
In  stopping  the  mill,  the  lota  of  profits  while  the  mill  is  idle  is  recoverable  aa 
damages:  HweOeff  v.  BtchoUh,  13  Wis.  34;  Jotty  v.  SingU,  16  Id.  292.  So 
a  lessee  of  a  hotel  is  entitled  to  compensation  for  the  loss  of  the  use  of  rooms 
therein  rendered  untenantable  by  a  breach  of  the  lessor's  covenant  to  rapain 
Myen  v.  Bums,  35  N.  Y.  273.  For  a  failore  to  repair  a  chartered  vessel  in 
a  reasonable  time,  pursuant  to  a  contract  therefor,  the  measora  of  damages 
for  the  loss  of  the  use  of  the  vessel  while  idle  is  not  what  she  might  earn  each 
day,  but  the  value  of  the  use  or  the  rent  of  the  vessel  under  the  charter  for 
the  lime  of  its  idleness:  Roffen  v.  Beard^  36  Barb.  37;  S.  C,  20  How.  Pr. 
102.  In  Mitchell  v.  ComeU,  12  Jones  ft  S.  404,  it  was  held  that  for  a  breach 
of  a  contract  for  the  charter  of  a  steamer,  the  measure  of  damages  was:  1. 
The  market  value  of  the  charter  for  the  unexpired  term,  if  it  had  any  market 
value;  or  2.  The  difference,  if  any,  required  to  be  paid  for  another  equally 
good  boat,  with  compensation  for  the  time  and  trouble  of  procuring  such 
boat;  or  3.  The  difference  between  the  charter  price  and  the  market  value,  if 
any,  of  the  use  of  the  vessel  for  excursions,  eta ,  for  the  unexpired  term. 

In  an  action  against  a  carrier  for  the  non-delivery  of  goods  in  a  reasonable 
time,  where  the  market  value  of  the  goods  fell  in  the  mean  time,  it  waa  held, 
under  the  doctrine  of  the  principal  case,  that  the  meaaure  of  damages  waa  the 
difference  between  the  value  at  the  time  and  place  of  delivery  and  the  value 
at  the  time  and  place  where  they  should  have  been  delivered:  Ward  v.  Xa9 
Tork  Central  R.  B.  Co.,  47  K.  Y.  32.  See,  on  that  point,  Cooper  v.  Tottng, 
68  Am.  Dec.  502;  Oalena  etc  B.  B.  Co.  v.  Bae,  Id.  574,  and  notea.  So  where 
through  a  mistake  of  a  telegraph  company  in  transmitting  a  diapatch  whereby 
a  quantity  of  salt,  for  which  there  waa  no  order  and  no  maiket,  waa  sent  by 
the  plaintiff's  agent  in  New  York  to  his  agent  in  Chicago  and  was  there  sold 
at  a  loss,  it  was  held  that  the  measure  of  damages  in  an  action  against  the 
telegraph  company  was  the  difference  between  the  market  value  of  the  salt 
in  New  York  and  the  price  for  which  it  sold,  together  with  the  cost  of  trans- 
portation: Leonard  v.  New  Tork  etc.  TeL  Co,,  41  N.  Y.  568.  See  the  case 
of  Baldwin  v.  United  States  Tel,  Co.,  cited  ti^/ra. 

For  a  breach  of  a  contract  to  sell  and  deliver  to  the  plaintiff,  a  market-gar^ 
dener,  "Bristol  cabbage'*  seed,  where  the  seed  turned  out,  after  planting, 
not  to  be  of  that  kind,  it  was  determined  tliat  the  measure  of  damagea  was  the 
difference  between  the  value  of  the  actual  crop  and  the  value  that  it  would 
have  had  if  it  had  been  '^Bristol  cabbage:"  Passinger  v.  Tliorlmm,  34  N.  Y. 
635;  affirming  S.  C,  35  Barb.  24.  A  similar  rule  waa  applied  where  hop 
roots  wore  aold  for  cultivation  and  turned  out  to  be  lai^ely  of  an  unproduc- 
tive variety:  Schutt  v.  Baker,  9  Hun,  557.  In  an  action  for  a  breach  of  a 
contract  to  sell  and  deliver  goods  to  be  resold  in  another  market,  evidence  oi 
the  market  value  at  the  place  of  resale,  and  of  the  cost  of  tranaportation 
thither,  is  no  doubt  competent  upon  the  question  of  damages:  Bice  v.  Manley, 
66  N.  Y.  88.  For  breach  of  a  warranty  of  articles  thus  purchased  for  resale 
at  another  place,  to  the  knowledge  of  the  vendor,  the  meaaure  of  damages  is 
held  to  be  the  difference  between  the  cost  price,  with  the  freight  added,  and 
the  value  when  delivered,  with  the  profits  reasonably  to  be  expected  from  a 
resale:  Thome  v.  McVeagh,  75  HI.  84. 
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GeiMimlly,  for  breach  of  a  contract  to  deliTer,  in  a  specified  time,  an  article 
to  be  used  for  a  certain  purpose,  known  to  the  party  who  contracts  to  deliver 
lt»  the  value  of  its  use  for  that  purpose  for  the  period  ol  non-delivery,  having 
in  view  the  hazards  and  chances  of  business,  is  proper  to  be  considered  in 
estimating  the  damages:  Benton  v.  /hy,  64  111.  421;  Btert^tU  v.  Clark,  2  Hun, 
124;  S.  C,  4  Thomp.  ft  C.  397.  But  the  fact  that  it  is  designed  for  such  pur- 
pose must  have  been  communicated  to  the  vendor  or  party  contracting  to  sell 
or  deliver  the  article:  imnois  etc  R.  R.  Co,  v.  Cotb,  64  111.  141;  Benton  v. 
/by,  Id.  420.  Where  the  damage  resulting  from  non-delivery  of  a  telegram 
oonsists  in  the  loss  of  the  profits  of  a  sale  depending  upon  information  con- 
tained in  the  telegram,  if  the  fact  that  the  information  vras  wanted  for  that 
purpose  is  not  communicated  to  the  company,  such  loss  is  not  a  proper  ele- 
ment in  the  recovery:  Baldwin  v.  UniUed  States  Tel,  Co,,  45  N.  Y.  750;  re- 
versing 8.  C,  1  Lans.  137.  In  Kemp  v.  Kniekerhoeiser  Ice  Co.,  51  How.  Pr. 
41-43,  it  was  held,  commenting  on  the  principal  case,  that  in  an  action*  by  a 
retail  dealer  in  ice  against  a  wholesale  dealer,  for  the  non-delivery  of  a  quan- 
tity of  ice  according  to  contract,  the  retail  price  of  the  ice  was  not  to  be  con- 
ddered'in  estimating  the  damages,  but  that  the  measure  of  damages  was  the 
difiference  between  the  market  price  (wholesale)  and  the  contract  price,  be- 
cause ice  was  an  article  which  the  retail  dealer  could  have  procured  at  the 
market  price  at  any  time.  Where  the  plaintiff  is  prevented  by  a  breach  of 
contract  of  sale  from  performing  a  subcontract  with  another  in  contemplation 
of  the  parties  at  the  time,  it  is  held  in  Booth  v.  Spuyten  Duyvil  etc.  Co.,  60 
N.  Y.  403,  that  the  measure  of  damages  is  the  difference  between  the  con- 
tract price  and  the  subcontract  price.  But  a  party  is  not  entitled  either  to 
the  benefit  of  a  side  contract  with  a  third  person,  or  to  indemnity  against  it» 
in  estimating  a  loss  of  profits  by  a  breach  of  contract,  where  such  side  con- 
tract was  not  in  the  contemplation  of  the  parties  at  the  time  of  entering  into 
the  principal  contract:  Devlin  v.  Mayor  etc  of  New  York,  63  Id.  26.  See, 
on  that  point,  Masterion  v.  Mayor  etc.  <^New  York,  42  Am.  Dec.  38. 

The  following  are  examples  of  cases  in  which  the  rule  that  the  loss  of  mere 
speculative  or  contiogent  profits  cannot  be  considered  in  fixing  the  damages 
for  a  breach  of  contract  has  been  applied.  Thus,  for  breach  of  a  contract  to 
oonstruct  a  toll-road  in  a  certain  time,  the  plaintiffs  cannot  recover  for  a 
loss  of  tolls  which  they  "might  have  received*'  if  the  road  had  been  com- 
pleted in  time:  Weetern  etc.  R.  Co.  v.  Cox,  39  Ind.  261.  So  for  breach  of  a 
contract  to  continue  a  partnership,  there  can  be  no  recovery  for  a  loss  of 
profits  which  would  '* probably"  have  been  realized  from  the  partnership: 
Van  Ness  v.  Fisher,  2  Lans.  239.  So  the  loss  of  anticipated  profits  from  the 
performances  of  a  celebrated  tenor  engaged  to  sing  in  the  plaintiff's  theater 
cannot  be  considered  in  estimating  the  damages  caused  by  the  plaintiff's 
lessor  entering  and  closing  the  theater:  Academy  of  Music  v.  Hackett,  2  Hilt. 
234.  So  it  has  been  held  that  for  a  breach  of  a  contract  to  prepare  certain 
plates  for  printing  the  backs  of  cards,  the  loss  of  the  use  of  the  plates  for 
several  months  for  that  purpose  could  not  be  considered,  being  too  remote: 
Krom  V.  Levy,  48  N.  Y.  680.  In  all  the  foregoing  decisions  the  principal  case 
is  cited  and  its  doctrine  applied  or  the  case  distinguished. 

That  loss  of  profits  or  of  the  valne  of  the  use  of  property,  if  not  specula- 
tive or  contingent,  where  the  owner  is  wrongfully  deprivetl  of  its  use,  may  b« 
considered  in  estimating  the  damages  in  tort  as  well  for  breach  of  contract, 
in  certain  cases,  is  held  in  a  number  of  decisions,  citing  Oriffin  v.  Colver: 
Price  V.  Keyea,  1  Hun,  191;  PoUelt  v.  Long,  58  Barb.  35;  Schiie  v.  Brokhahue, 
80  N.  Y.  620;  The  Mayflower,  1  Bra  Adm.  388. 
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[S  JoKSi'te  Bquitt,  177.] 

BQUixr  DOBB  HOT  EzTXND  ITS  JuBiBDiorioN  TO  Ofvxnsbs  agftlnst  the  pn^ 
lio.    This  general  rule  appears  to  be  without  exception. 

Equitt  doss  not  Extend  its  Jubisdiotion  to  Civil  Tbespassbbs  except 
that  jurisdiction  will  be  assumed  to  prevent  torts  or  injuries  to  property 
hy  injunction  where  plaintiff's  title  is  admitted  or  establi«^hed  by  legal 
adjudication,  and  where  the  threatened  injoiy  will  cause  irrepsnhle 
damage. 

Equity  will  Tajlb  JimisDicnoN  of  Subjsot-mattkb  of  Action  to  Pbb- 
vxnt  Injubt,  xto.,  when  a  bill  has  been  filed  setting  out  that  an  action 
has  been,  or  is  about  to  be,  instituted  for  the  purpose  of  establishing 
title;  but  without  assuming  to  decide  the  question  of  title. 

Iebeparable  Injubt  Mkans  that  Which  cannot  bb  Rkpaibkd,  retrieved, 
put  back  again,  atoned  for.  It  is  an  injury  of  such  a  peculiar  natnrs 
that  compensation  in  money  cannot  atone  for  it;  and  if  the  party  liahls 
in  damages  be  insolvent,  and  therefore  unable  to  atone  for  the  injury,  it 
will  be  considered  irreparable. 

OuUnVATION  OF  PiNE-TBXES  FOB  TUBPKNTINE,  OB  CUTTINO  DoWN  OF  OaX- 

tbess  fob  Staves,  or  cypress-trees  for  shingles,  is  not  destruction,  in 
North  Carolina,  and  will  not  be  deemed  an  irreparable  injury,  unle» 
there  be  an  averment  of  defendant's  insolvency. 
Bnx  ALLBoiNa  that  Trespasseb  is  about  to  Commit  Ibbxpabablb  Ik- 
JUBT  by  boxing  and  working  turpentine  trees,  and  by  cutting  timber  and 
making  staves  on  land  fit  only  to  be  cultivated  for  these  products,  will, 
unless  there  be  an  averment  of  defendant's  insolvency,  be  dismissed  oft 
motion. 

I  vjUNonoN,  with  a  prayer  for  an  account.  Plaintiff  alleged  in 
his  bill  that  he  was  the  owner  in  fee-simple. of  the  land  in  ques- 
tion; that  for  seTeral  years  he  had  been  in  possession  of  a  part  oi 
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it  hj  buildingy  fencing,  and  cultivating  encli  part  continnally 
up  to  the  date  of  his  bill;  that  the  most  of  the  land  was  fit  for 
little  else  than  the  production  of  turpentine,  staves,  and  tim- 
ber; that  defendant  in  1852,  by  his  agents  and  servants,  and 
against  plaintiff's  will,  entered  upon  the  premises  and  boxed 
some  tweniy-five  thousand  trees  for  procuring  turpentine,  and 
had  carried  on  the  business  of  making  turpentine  on  this  land, 
and  carrying  it  off  and  selling  the  same  in  large  quantities;  tiiat 
he  was  overworking  said  trees,  and  that  in  a  few  years  they 
would  be  worn  out.  useless,  and  unfit  for  making  turpentine; 
that  he  was,  at  the  time  of  the  filing  of  said  bill,  engaged  in 
committing  other  waste,  spoil,  and  destruction  upon  the  land 
mentioned,  and  was  thus  doing  an  irreparable  injury  to  the  said 
land,  and  would  render  the  same  utterly  useless  and  valueless 
unless  he  was  restrained  by  injunction,  etc.  It  also  charged 
that  the  defendant  had  no  interest  or  titie  in  the  land,  or  any 
part  of  it;  that  the  plaintiff  had  instituted  an  action  at  law  for 
the  trespasses  above  mentioned,  and  that  the  same  was  still 
pending,  but  that  no  amount  of  damages  he  might  recover  at 
law  would  compensate  him  for  the  mjury  threatened  to  his  prop- 
erty. Defendant  denied  that  plaintiff  had  titie  to  any  part  of  the 
land  used  by  him,  and  claimed  it  as  his  own  property  by  a  valid 
titie.  He  denied  that  the  process  of  cultivation,  as  cultivated  by 
him,  was  calculated  to  irreparably  injure  the  land,  but  that  he 
was  pursuing  the  business  in  a  prudent  manner.  He  further- 
more averred  that  he  was  entirely  solvent,  and  worth  more  than 
the  whole  value  of  the  land  claimed  by  the  plaintiff,  so  that 
there  would  be  no  difficulty  in  obtaining  remuneration  at  law 
for  whatever  plaintiff  might  recover  from  defendant  by  way  of 
damages.  Defendant's  motion  to  dismiss  the  bill  for  want  of 
equity  was  refused,  and  defendant  appealed. 

Strange^  for  the  plaintiff. 

Lcxndon  and  Moore^  for  the  defendant. 

By  Oourt,  Psabson,  J.  The  general  rule  is,  equily  does  not 
extend  its  jurisdiction  either  to  offenses  against  the  public  or 
to  civil  trespasses.  In  reference  to  the  former,  no  exception  has 
ever  been  made;  but  in  reference  to  the  latter,  an  exception  has 
been  allowed  after  much  hesitation,  and  jurisdiction  assumed  for 
the  prevention  of  torts  or  injuries  to  property,  by  means  of  the 
writ  of  injtmction,  under  certain  restrictions;  namely,  two  con- 
ditions must  concur  in  order  to  give  jurisdiction:  the  plaintiff's 
must  be  admitted,  or  be  established  by  a  le^l  adjudication, 


730  Oausb  v.  PSBKiNa  [N.  Caroliiuih 

And  the  threatened  injniy  must  be  of  such  a  nature  as  will  cause 
irreparable  damage. 

The  ground  of  the  first*  restriction  is  olmons;  a  court  of 
equity  cannot  pass  upon  the  legal  title;  to  do  so  would  convert 
a  bill  ii:  equity  into  an  action  of  ejectment.  It  is  not  necessaiy, 
liowever,  that  the  legal  title  should  be  established  before  the  aid 
of  a  court  of  equity  is  asked  for,  because  the  injuxy  may  be 
committed  before  a  trial  at  law  can  be  had;  and  when  the  bill 
sets  out  that  an  action  has  been  or  is  about  to  be  instituted 
for  the  purpose  of  establishing  the  title,  equity  will  exert  its 
power  of  injunction  in  aid  of  the  action  at  law,  by  taking  care 
of  the  subject-matter  of  the  action,  but  without  assuming  juris- 
diction to  decide  the  question  of  title:  Irwin  v.  Davidson,  8 
Ired.  Eq.  816. 

The  ground  of  the  second  restriction  is  equally  obvious.  If 
a  court  of  equity  interfered  to  prevent  an  alleged  trespasser 
from  doing  ordinary  acts  of  ownership,  such  as  cultivating  the 
land,  clearing  and  opening  new  fields,,  etc.,  a  bill  for  an  injunc- 
tion would  accompany  a  declaration  in  ejectment  almost  as  a 
matter  of  course,  causing  not  only  much  private  loss,  but  great 
detriment  to  the  public.  Fields  already  cleared  would  lie  idle, 
woodland  that  in  a  countiy  like  ours  ought  to  be  cut  down 
and  cultivated,  would  stand  wild  and  unproductive,  and  the 
valuable  products  of  our  forests  would  no  longer  swell  the  tide 
of  trade. 

In  the  application  of  this  restriction,  much  difficulty  occurs  in 
defining  what  injury  is  irreparable.  The  word  means  that  which 
cannot  be  repaired,  retrieved,  put  back  again,  atoned  for. 
The  most  absolute  and  positive  instance  of  it  is  the  cutting 
down  "  ornamental  trees,'*  such  as  the  noble  6aks  in  our  state- 
house  grove.  "A  tree  that  is  cut  down  cannot  be  made  to  grow 
again."  But  the  meaning  of  the  word  "  irreparable,"  pointed 
at  by  this  example,  is  not  that  which  has  been  adopted  by  the 
courts  either  in  England  or  in  this  state.  Grass  that  is  cut 
down  cannot  be  made  to  grow  again;  but  the  injury  can  be  ade- 
quately atoned  for  in  money.  The  result  of  the  cases  fixes  this 
to  be  the  rule:  the  injury  must  be  of  a  peculiar  nature,  B9  that 
compensation  in  money  cannot  atone  for  it;  where  from  its  nature 
it  may  be  thus  atoned  for,  if  in  the  particular  case  the  party  be 
insolvent,  and  on  that  account  unable  to  atone  for  it,  it  will  be 
considered  irreparable. 

In  England,  analogies  drawn  from  the  doctrine  of  destructive 
waste  are  resorted  to  for  the  purpose  of  aiding  in  the  appUca* 
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tion  of  the  rale.  It  is  there  held  that  if  an  alleged  trespasser 
is  about  to  pull  down  the  dwelling-house,  an  injunction  will 
lie  without  an  averment  that  he  is  insolvent;  for  although  with 
money  enough  as  good  or  a  better  house  can  be  built,  still  it 
involves  a  matter  of  feeling — there  is  an  attachment  to  the  house 
in  which  our  ancestors  lived.  This  feeling  is  certainly  not  as 
vivid  in  this  country  as  it  is  in  England.  How  far  our  courts 
will  follow  their  decisions  is  not  now  for  consideration.  There 
may  be  a  distinction  between  pulling  down  a  house  merely  for 
destruction  and  doing  so  for  the  purpose  of  improvement.  So 
it  is  there  held  that  if  an  alleged  trespasser  is  about  to  work  a 
mine,  an  injunction  will  lie  without  an  averment  of  insolvency, 
because  it  is  destruction,  and  takes  away  the  substance  of  the 
land,  and  there  is  no  mode  of  ascertaining  the  value,  or  the 
quantity  of  the  copper,  tin,  or  other  mineral  that  is  extracted 
from  the  bowels  of  the  earth.  Our  courts  have  shown  a  dis- 
position not  to  interfere,  unless  there  be  an  averment  of  insol- 
vency. In  Fails  V.  McAfee^  2  Ired.  L.  239,  it  is  suggested  that 
instead  of  an  injunction  the  proper  course  was  to  appoint  a  re- 
ceiver, so  as  not  to  stop  the  working  of  a  gold  mine;  for  that 
was  alike  "  opposed  by  public  policy  and  private  justice."  This 
suggestion  is  adopted  in  Deep  River  Oold  Mining  Go.  v.  Fox^ 
4  Ired.  Eq.  61;  in  which  case,  as  well  as  in  Irwin  v.  JJavicbon, 
8  Id.  316,  there  is  an  averment  of  insolvency.  The  subject  of 
working  mines  is,  however,  not  now  under  consideration. 

So  it  is  there  held  that  if  an  alleged  trespasser  is  about  to  cut 
down  timber  trees  as  distinguished  from  ornamental  trees,  an 
injunction  will  lie  without  an  averment  of  insolvency;  because 
it  is  destruction,  and  takes  away  the  substance  of  the  land,  and 
would  be  waste  if  committed  by  a  particular  tenant.  Our  ques- 
tion is,  how  far  the  English  doctrine  is  applicable  here  in  regard 
to  clearing  the  land,  cutting  timber  for  shingles  and  staves, 
and  working  trees  for  turpentine. 

The  analogy  taken  from  the  doctrine  of  destructive  waste  fails; 
for  it  is  settled  with  us  that  a  widow  or  other  tenant  for  life  may 
clear  a  reasonable  quantity  of  land,  and  is  not  confined  to  the 
use  of  timber  as  housebote,  firebote,  haybote,  but  may  sell  or 
otherwise  dispose  of  the  wood  on  the  land  so  cleared.  So  the 
widow  may  cultivate  the  pine-trees  in  her  dower  land,  for  the 
purpose  of  getting  turpentine,  and  if  dower  is  assigned  on  land 
fit  for  nothing  but  to  afford  staves  and  shingles,  it  is  difficult 
to  conceive  what  other  use  she  can  make  of  it. 

Putting  this  analogy  out  of  the  way,  the  naked  question  is. 
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In  the  present  condition  of  our  country,  does  the  cultivation  of 
pine-trees  for  turpentine,  or  the  cutting  down  of  oak-trees  for 
staves,  or  cjpress-trees  for  shingles,  cause  an  irreparable  injuzy 
—one  which  cannot  be  compensated  for  in  damages  ?  The  vexy 
purpose  for  which  these  trees  are  used  by  the  owners  of  land  is 
to  get  from  them  turpentine,  staves,  and  shingles  for  sale.  It 
follows,  therefore,  as  a  matter  of  course,  that  if  the  owner  at 
the  land  recovers  from  a  trespasser  the  full  value  of  the  trees 
that  are  used  for  these  purposes,  he  thereby  receives  compensa- 
tion for  the  injury,  and  it  cannot  in  any  sense  of  the  word  be 
deemed  irreparable.  So  that  private  justice  and  public  policy, 
which  calls  for  a  full  development  of  the  resources  of  the  coun- 
try, alike  forbid  the  interference  of  a  court  of  equity,  except  in 
cases  where,  from  the  insolvency  of  the  alleged  trespasser,  the 
compensation  in  money  cannot  be  had.  Accordingly,  in  Lloyd 
V.  Heath,  Busb.  Eq.  41,  the  bill  avers  the  insolvency  of  the  defend- 
ant, and  it  is  treated  of  in  the  opinion  as  a  necessary  part  of  the 
plaintiff's  equity.  So  in  the  other  cases  in  reference  to  timber, 
and  in  the  gold-mining  cases,  this  averment  is  always  made  as  a 
necessary  part  of  the  plaintiff's  equity.  Indeed,  in  Thompson 
V.  Williams,  1  Jones  Eq.  178,  it  is  said  that  an  injunction 
against  clearing  and  opening  land,  as  is  usual  among  farmers, 
would  not  be  sustained,  although  there  is  an  averment  of  insol- 
vency. "  If  in  such  a  case  a  defendant  can  be  enjoined,  we  see 
no  good  reason  why,  in  every  case  where  he  is  a  poor  man,  pos- 
sessed only  of  the  land  for  which  he  is  contending,  he  may  not 
be  stopped  by  an  injtmction  from  opening  and  clearing  the 
ground." 

In  our  case,  the  injury,  against  which  the  plaintiff  asks  for 
the  protection  of  an  injunction,  consists  in  the  cultivation  of 
trees  in  procuring  turpentine  and  in  getting  staves  for  barrels. 
It  is  not  necessary  to  decide  whether  the  cultivation  of  tur- 
pentine, and,  as  an  incident  thereto,  the  getting  of  staves  and 
hoop-poles  for  the  barrels  necessary  to  put  it  in,  is  not  such  ait 
ordinary  use  of  it,  in  the  course  of  agriculture,  as  does  not 
come  within  the  jurisdiction  assumed  by  the  courts  of  equity  in 
reference  to  the  prevention  of  civil  trespasses,  even  although 
there  be  an  averment  of  insolvency,  for  tiie  bill  does  |iot  make 
that  averment,  and  on  that  account  is  fatally  defective.  The 
bill  contains  a  general  allegation  that  the  acts  complained  of 
will  be  productive  of  irreparable  injury,  but  the  allegation  must 
be  attended  with  such  a  statement  of  facts  as  enables  the  court  to 
see  that  such  would  be  the  result:  Bogey  v.  8hide,  1  Jones  Eq. 
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180.  As  instanoeB  where  there  is  such  a  statement  of  facts  as 
enables  the  court  to  see  that  the  damage  will  be  irreparable, 
and  where  an  averment  of  insolvency  is  not  necessary,  we  may 
refer  to  Fumd  v.  Daniel,  8  Ired.  Eq.  9;  Troy  v.  Normeni,  2 
Jones  Eq.  318.  The  injuries  complained  of  in  these  cases  were 
in  their  natures  destructiTe.  But  ours  is  a  new  country;  our 
policy  is  to  subdue  the  forest  and  develop  its  resources,  and  we 
decide  that  to  work  trees  for  turpentine,  or  to  cut  down  trees  for 
staves,  is  not  destruction,  and  the  court  cannot  see  that  the 
injury  will  be  irreparable,  unless  there  be  an  averment  of  the 
insolvency  of  the  defendant. 

Upon  the  coming  in  of  the  answer,  a  motion  was  made  to 
dissolve  the  injunction,  which  was  allowed.  Afterwards,  at  a 
subsequent  term,  a  motion  was  made  to  dismiss  the  bill,  which 
was  disallowed,  and  the  defendant  appealed  to  this  court.  We 
have  seen  that,  upon  the  plaintiff's  own  showing,  he  had  no 
equity.  After  the  answer  came  in,  alleging  the  defendant's 
solvency,  and  the  consequent,  dissolution  of  the  injunction, 
there  was  an  additional  ground  for  dismissing  the  bill.  It 
could  only  then  be  held  over  as  an  original  bill  for  discovery, 
and  on  account  of  the  turpentine  and  staves  which  the  defend- 
ant had  disposed  of;  in  other  words,  as  a  bill  for  an  account 
against  a  trespasser.  This  would  certainly  be  a  bill  of  the 
"  first  impression."  Where  equifcy  has  jurisdiction  to  prevent  a 
wrong  by  injunction,  if  there  has  been  loss  before  the  injunction 
is  sued,  the  court  will  direct  an  account  of  the  profit  that  the 
defendant  has  made,  as  incident  to  the  jurisdiction  assumed  for 
the  purpose  of  injunction,  so  as  to  prevent  circuity  and  expense. 
After  a  plaintiff  has  established  his  right  to  come  into  one  court 
for  an  injunction,  he  will  not  be  required  to  resort  to  an  action 
in  another  court  to  recover  his  damages.  But  the  equity  for  the 
account  is  strictly  incident  to  the  injunction,  and  therefore,  if  an 
injunction  is  refused,  an  account  cannot  be  given,  but  the  plain- 
tiff must  resort  to  a  court  of  law:  Adams's  Eq.  219. 

The  motion  in  the  court  below  to  dismiss  the  bill  ought  to 
have  been  allowed. 

Decree  accordingly. 

iNjcmcnoKB  m  Gases  ov  TanpASB  wsrb  jtot  Oeahted  mmm  Anciaav 
DocTBiRKS  OF  CouBT  OF  COAHOiaT.  PtatlM  w&n  Iflft  to  thtfar  legal  rsmedjri 
Burnley  v.  Cook,  05  Am.  Deo.  70;  but  the  more  liberal  praokioe  now  prevaila 
of  allowing  them,  where  the  trespaaa  preaents  a  caae  of  destnictiOD  or  irrep- 
arable mischief:  Id.;  Bml  v.  WUmin^n  etc  B.  B,  Co.,  64  Id.  790}  White  ▼. 
Pkmnigain,  54  Id.  668,  and  notes  681.     Injunction  may  be  granted  to  pro- 
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▼ent  threatened  tresput  and  waste  where  the  defendant  ia  in8dlvent»  and  the 
Injury  to  the  complainant's  property  would  be  otherwise  irreparable:  Lyon  t. 
Hunt,  46  Id.  216;  Bracken  v.  PrtiOon,  44  Id.  412.  Each  case  must  be  oon- 
•idered  with  reference  to  the  nature,  character,  and  condition  of  the  propertj 
to  be  protected,  where  an  injunction  is  asked  to  restrain  trespass  for  destroy- 
ing such  property:  Shiptey  v.  J^ttter,  61  Id.  371* 

Thx  FSiirciPAL  OASB  WAS  dTiD  In  Parker  v.  Parker^  82  N.  GL  168*  that 

an  injunction  will  not  issue  to  restnun  every  eivil  trespass,  and  it  was  there 
held  that  it  ought  not  to  issue  to  prevent  the  working  of  mines.  It  was  ap 
proved  in  MeCarmick  v.  Nixon^  83  Id.  116,  and  cited  to  the  point  that  where 
plaintiff,  claiming  the  ownership  of  certain  land,  brings  an  action  to  recover 
the  same,  and,  as  auxiliary  to  the  main  relief,  seeks  to  enjoin  the  defendant 
in  possession  from  cutting  timber  and  turpentine  trees  thereon  for  building 
and  fencing,  he  must  show  the  defendant's  insolvency,  or  that  he  is  unable 
to  respond  in  damages  for  such  injury;  otherwise  his  injunction  will  not 
be  continued  to  the  hearing.  And  in  NetbUt  v.  TurreiaUM^  Id.  638,  it  was 
dted  to  the  point  that  where  the  complaint  alleges  title  in  the  plaintifBi  and 
the  wrongful  withholding  by  the  defendants,  their  tenants,  the  alleged  and 
admitted  insolvency  of  such  defendants  makes  a  case  for  the  appointment  of 
a  receiver  to  ooUeot  «nd  hold  rents,  as  directed  in  the  order  made. 
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(3  Joxsb'b  Bquxtt,  321.] 

Wbibi  Dkath  or  Lboatke  is  Spokek  or  as  Unoebtaih  Bvxht,  wbecbar 
in  case  of  survivorship  or  in  that  of  a  bequest  to  mat  person  with  a  limi- 
tation over,  it  can  be  so  only  in  reference  to  some  other  event,  and  the 
death  of  the  testator  must  of  necessity  be  assumed  as  the  event  referred 
to,  when  no  other  is  mentioned  in  the  will. 

Whxbk  Pbofxbtt  is  Bjbqukathxd  to  Two  os  Mobs  Pkbsons  Ijoixdi- 
ATXLT  AS  TsNAiTTS  ih  Cokmok,  with  a  remainder  over  to  the  survivors, 
the  survivorship  will,  unless  the  contrary  appear,  relate  to  the  time  of 
the  testator's  death,  and  those  surviving  him  will  take  absolutely. 
AlUer,  if  it  appear  that  the  testator  referred  to  a  survivordiip  among  the 
legatees. 

BnOIAL    ClBOUMSTANCBS  WILL    PbBVBNT  AFFUOATION  OF  OSNSRAL    RULI, 

which,  in  immediate  bequests,  refers  the  contingent  terms  in  which  the 
death  of  the  legatee  is  spoken  of  to  the  event  of  the  testator's  death; 
particularly  when  such  special  circumstances  are  attended  bywords  indi- 
cating that  the  testator  referred  to  a  survivorship  to  take  place  between 
legatees  after  his  death. 

AFFLICATION  of  EuLB   ShOWINO  that  SfBCIAL  CmOUlISTANCBB  AND   Ex- 

FBxas  WoBM  IN  Will  Kzfeb  to  Su&vivobshif  bxtwxen  Leoatsb 
AFTBB  Testator's  Death. — Where  the  testator  gave  a  joint  estate  for 
life  to  his  mother  and  sister  with  an  absolute  estate  to  the  survivor,  ex- 
pressed a  belief  that  he  would  soon  die,  that  these  two  objects  of  his 
bounty  would  survive  him,  appointed  them  his  executrixes,  gave  them 
minute  instructionB  as  to  the  management  of  the  estate  and  selection 
of  agents^  advised  as  to  their  plaoe  of  residence,  and  cautioned  them 
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ttf^ainst  imporition,  it  was  held  that  the  testator  meant  to  giT«  the  prop- 
erty to  the  snrriyor  of  the  two  who  should  heoome  so  by  the  death  el 
one  of  them  after  his  death. 
LiOATUs  MAT  Still  Hold  bt  Joint  Txhanot  m  Nobtb  Caboldta^ 
though  the  inoident  of  survivorship  was  abolished  by  the  aot  of  1784 1 
See  1  B.  S.,  0.  43,  see.  2;  Bey.  Code,  c  43,  sec.  2. 

Bill  to  recover  a  legacy  bequeathed  to  Amanda  G.  Freeman 
in  the  will  of  William  G.  Freeman.  The  terms  of  the  bequeat,^ 
and  other  facta  of  the  will,  may  be  found  interepersed  through 
the  opinion.  Both  of  thci  appointed  executrixes,  Mrs.  Harriet 
Freeman  and  Amanda  G.  Freeman,  qualified,  and  undertook  to 
administer  the  estate.  Amanda,  the  sister  mentioned  in  the 
will,  intermarried  with  the  plaintiff,  and  died  about  a  year  after- 
wards, and  the  plaintiff  took  out  letters  of  administration  on 
her  estate.  Plaintiff  contended  that  by  the  provisions  of  said 
will  the  limitations  over  on  a  death  were  confined  to  a  period 
within  the  life  of  the  testator,  and  that  on  his  death  the  interests 
of  the  legatees  became  absolute,  and  that  as  the  administrator  of 
Amanda  he  was  entitled  to  the  personal  estate  bequeathed  to 
her,  and  that  by  ihejus  marUi  he  was  entitled  to  hold  the  same. 
The  prayer  of  the  bill  was  that  defendant,  Mrs.  Harriet  Free- 
man, as  executrix,  account  and  pay  the  said  legacy  to  him. 
Defendant's  answer  did  not  dispute  the  facts;  but  it  was  therein 
insisted  that  the  whole  estate  belonged  to  defendant,  who  claimed 
that  of  Amanda  by  survivorship.^  The  cause  was  heard  on  bill» 
answer,  and  exhibit. 

B.  F.  Moore,  for  the  plaintiff. 
FhiUips  and  Oreen,  for  the  defendant. 

By  Court,  Battub,  J.  When  slaves  or  otner  personal  chattels 
are  bequeathed  to  two  or  more  persons,  immediately,  as  tenants 
in  common,  with  a  limitation  over  to  the  survivors  or  survivor, 
if  or  in  case  that  one  or  more  of  them  die,  it  is  settled  that,  un- 
less a  contrary  intent  appear  from  other  parts  of  the  will,  thos# 
who  survive  the  testator  will  take  absolutely.  The  rule  which 
thus  refers  the  period  of  survivorship  to  the  death  of  the 
testator  was  first  laid  down  by  Lord  Chancellor  Cowper,  in  the 
case  of  Lord  Bindon  v.  Earl  of  Suffolk,  1  P.  Wms.  96,  was  fol- 
lowed by  many  cases  in  England,  and  has  been  recognized  in 
this  state  in  the  cases,  referred  to  by  the  plaintiff 's  counsel,  of 
Cox  V.  Hogg,  2  Dev.  Eq.  121;  EiUiard  v.  Kearney,  Busb.  Eq. 
222;  and  Biddle  v.  Eoyt,  1  Jones  Eq.  159.  The  reason  of  the 
rule  is  given  by  Sir  John  Leach,  vice-chancellor,  in  JUen  v# 
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Farthing,  reported  in  2  Jarman  on  Wills,  688,  689, ''  that  where 
a  testator  refers  to  death  simply,  the  words  are  necessaril j  held 
to  mean  death  in  his  (the  testator's)  life-time,  the  lang^oage  ex- 
pressing a  contingency,  and  death  generally  being  not  a  con- 
tingent event."  If  there  be  any  time  sabeeqnent  to  the  deatili 
of  the  testator  to  which  the  period  of  survivorship  can  be  re- 
ferred, as,  for  instance,  the  death  of  a  tenant  for  life,  or  the 
time  when  the  property  is  to  be  divided,  that  will  be  adopted 
instead  of  the  death  of  the  testator,  unless  a  special  intent  to 
the  contrary  can  be  found  in  the  will.  This  was  decided  by  Sir 
John  Leach  in  Cripps  v.  WdlcoU,  4  Madd.  Ch.  11,  and  has  been 
sustained  by  many  subsequent  cases  in  England  and  this  atate: 
See  2  Jarman  on  Wills,  648;  Bidctte  v.  Eatft,  supra.  Analo- 
gous to  these  cases  of  survivorship  are  those  where  bequests  aie 
made  to  a  person,  with  a  limitation  over  in  case  of  his  death. 
The  question  is,  whether  the  testator  uses  the  words  "in  case 
of"  in  the  sense  of  '*  at  or  from,"  so  as  to  restrain  the  prior  be- 
quest to  a  life  estate  with  a  remainder  over,  or  uses  them  to 
substitute  another  bequest  in  lieu  of  the  prior  one,  should  that 
fail  by  the  death  of  the  first  legatee  in  the  life-time  of  the  tee- 
tator.  "  The  difficulty  in  such  cases,"  says  Mr.  Jarman,  "  arises 
from  the  testator  having  applied  terms  of  contingency  to  an 
event  of  all  others  the  most  certain  and  inevitable,  and  to  sat- 
isfy which  terms  it  is  necessaxy  to  connect  with  death  some 
circumstance  in  association  with  which  it  is  contingent;  that 
circumstance,  naturally,  is  the  time  of  its  happening;  and  such 
time,  where  the  bequest  is  immediate  (i.  e.,  in  possession),  neces- 
sarily is  the  death  of  the  testator,  there  being  no  other  period 
to  which  the  words  can  be  referred."  But  though  it  is  an 
established  rule  that  where  there  is  a  bequest  simply  to  A,  and 
in  case  of  his  death,  or  if  he  die,  then  to  B,  A  will  take  abso- 
lutely upon  surviving  the  testator:  Lowfidd  v.  SUmeham,  2  Stra. 
1261;  DroUer  v.  WiUiarM,  Pr.  Cb.  78,  yet  where  there  is  another 
point  of  time  to  which  such  dying  may  be  referred,  as  is  obvi- 
ously the  case  when  the  bequest  is  to  take  effect  in  possession 
at  a  period  subsequent  to  the  testator's  decease,  the  words  in 
question  are  considered  as  extending  to  the  event  of  the  legatee 
dying  in  the  interval  between  the  testator's  decease  and  the 
period  of  vesting  in  possession:  See  Hervey  v.  McLaughUn,  1 
Price,  264;  Palin  v.  EiUa,  2  Myl.  &  K  470. 

Thus  it  will  be  seen  that,  whether  in  the  case  of  surnvorship, 
or  in  that  of  a  bequest  to  one  person  with  a  limitation  over, 
where  the  death  of  the  legatee  is  spoken  of  as  an  uncertain  events 
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it  oan  be  so  only  in  reference  to  some  other  event,  and  tliat  the 
death  of  the  testator  musty  of  necessity,  be  assumed  as  the  event 
referred  to,  when  no  other  is  mentioned  in  the  will.  But  even 
where  there  if  no  subsequent  time  to  which  the  death  of  the  legi^ 
tee  spoken  of  as  contingent  can  be  referred,  and  where  the  be- 
quest is  immediate,  special  circumstances  will  induce  the  court 
to  construe  it  to  mean  the  death  of  the  legatee  at  any  time,  and 
not  restrict  it  to  the  death  of  the  testator:  See  BiUingB  ▼•  Sandcm, 
1  Bro.  0.  0. 893;  Nowlan  y.  NeUigan,  Id.  489;  and  Lord  D<mgla» 
T.  Chalmery  2  Yes.  jun.  501.  In  the  last-mentioned  case  a  testatrix 
bequeathed  her  residuary  personal  estate  for  and  to  the  use  of 
ber  daughter,  Frances  Lady  D.,  and  in  the  case  of  her  decease,  to 
the  use  and  behoof  of  her  (Lady  D.'s)  children,  share  and  share 
alike,  to  whom  her  trustees  and  executors  were  to  account  for 
and  pay  over  and  assign  the  said  residue.  By  a  codicil,  the  tes- 
tatrix gave  a  ring  to  her  daughter.  Lady  D.  Lord  Loughbor- 
ough treated  the  notion  that  the  testatrix  intended  to  provide 
for  the  event  of  Lady  D.'s  dying  in  her  (the  testatrix')  life-time, 
as  contrary  to  the  natural  import  of  the  words,  and  the  distino- 
tion  between  the  expression  used  and  "  at  or  from  *'  her  decease 
as  too  subtile.  He  also  relied  upon  the  bequest  of  the  ring,  as 
being  inconsistent  with  the  supposition  of  her  taking  the  whole 
interest  in  the  residue;  and  he  observed  that,  under  the  circum- 
stances which  had  happened,  there  was  no  other  way  by  which 
the  bounty  of  the  testatrix  could  reach  the  children,  but  by 
giving  the  residue  to  Lady  D.  for  life,  with  the  remainder  to  her 
children.  The  remarks  of  Sir  William  Grant  in  Webtier  v.  Hole, 
8  Id.  411,  upon  this  case  would  seem  to  show  that  the  circum- 
stance of  the  gift  of  the  ring  ought  not  to  have  influenced  the 
decision. 

From  the  cases  to  which  we  have  just  referred,  it  appears 
clearly  that  special  circumstances  will  prevent  the  application 
of  the  general  rule  which  in  immediate  bequests  refers  the  con- 
tingent terms  in  which  the  death  of  the  legatee  is  spoken  of, 
to  the  event  of  the  testator's  death.  Much  more  will  this  be  the 
case  when  such  special  circumstances  are  attended  l>y  words 
indicating  certainty  in  the  death  of  the  legatee  or  one  of  the 
legatees. 

In  such  a  case  there  is  no  necessity  to  restrict  the  death  of  the 
legatee  to  that  of  the  testator,  a  restriction  which  Sir  B.  P. 
Arden,  IL  B.,  in  'BuMeU  v.  Long,  4  Yes.  551,  called  an  un- 
natural construction,  because,  as  Sir  William  Grant  said  in 
Brown  v.  Bigg,  7  Id.  279,  the  testator  generally  supposes  thai 
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Che  legatee  will  earnve  him.  The  death  of  the  I^gaiee,  flievfr- 
foie,  wiiaTtt  fiim^^a  ft  ]^'mifati5?n  irntr  aftftran  iinnHnfiatft  ttnuTwii, 
or  where  a  enrriTorBhip  is  pioTided  f or,  ma j  be  oonslraed  to 
mean,  what  it  is  in  fact,  a  certain  erent  without  refeienoe  to  anj 
other  OTont.  The  intention  of  the  teetator  will  then  be  caziied 
oat  by  giving  eflfoct  to  the  ulterior  limitation,  or  to  the  sanirar- 
ahip,  after  the  death  of  the  legatee,  instead  of  being  defeated  bj 
holding  the  interest  of  such  legatee  to  be  abeolnte,  in  case  of  his 
being  aliye  at  the  death  of  the  testator.  Applying  this  role  to  the 
case  before  ns,  it  gaye  a  joint  estate  for  life  to  the  testator's  mother 
and  sister,  with  an  absolate  estate  to  the  sorviTor,  and  the  whole 
scope  of  the  will  proves  clearly,  as  the  defendant's  ooonael  con* 
tended,  that  soch  was  the  testator's  intention.  In  eYeiy  part  of 
his  will  he  shows  that  he  expected  to  die  soon ,  and  that  both  the 
objects  of  his  boonty  would  sorriTe  him.  He  gives  minnte  inform 
mation  of  the  then  existing  state  of  hisaffidrs;  and  beinga  mer- 
chant as  well  as  a  slave-owner,  he  advises  his  mother  and  sister 
(whom  he  appoints  his  executrixes)  how  they  shall  dispose  of  his 
goods  and  slaves.  He  selects  a  professional  gentleman  whom  he 
directs  them  to  employ;  points  oat  the  best  investment  for  their 
money;  and  suggests  one  or  two  places  for  their  choice  of  a  fatnre 
residence.  The  terms  of  the  bequest  are  as  follows :  '*  I  gire  and 
bequeath  to  my  mother  and  Amanda  G.  Freeman  the  whole  of 
my  estate  jointly,  and  upon  the  demise  of  either,  the  survivor 
to  have  the  whole  in  fee-simple  forever."  It  will  be  observed 
that  the  words  of  bequest  import  a  joint  tenancy,  by  which  the 
legatees  may  still  hold  in  North  CSarolina,  though  the  incident 
of  survivorship  was  abolished  by  the  act  of  1784:  1  B.  S., 
c.  43,  sec.  2;  Bev.  Code,  c.  43,  sec.  2.  There  is  nothing  to  in- 
dicate the  wish  or  expectation  of  the  testator  that  his  mother 
and  sister  would  divide  the  properly,  and  he  had  the  undoubted 
right  to  limit  the  whole  absolutely  to  the  longest  liver.  What 
is  there,  then,  to  prevent  his  manifest  intention  from  being  car- 
ried into  effect?  Only  one  plausible  objection  has  been  or  can 
be  urged  against  it.  Had  Mrs.  Vass  (who  was  the  legatee, 
Amanda  G.  Freeman)  left  children,  they  would,  in  the  event 
which  has  happened,  of  their  mother's  death  before  her  mother, 
have  been  excluded  by  this  construction  from  any  part  of  the 
testator's  estate.  This  is  admitted  to  be  an  important  consider- 
ation, and  would,  in  a  case  of  doubtful  intent,  have  great  weight 
in  restricting  the  survivorship  to  the  death  at  the  testator.  But 
we  think  the  intention  of  the  testator  is  expressed  in  terms  too 
plain  to  admit  of  doubt.    Besides  the  circumstances  to  wfaieh 
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we  haVe  already  adrertedy  it  will  be  notioed  that  the  death  of  the 
legatee  ia  spoken  of  as  a  certain  event.  It  is  upon  her  death  that 
the  surviTOTBhip  is  to  take  place.  There  is  no  contingency,  either 
expressed  or  implied,  and  there  is,  therefore,  no  place  for  the 
application  of  the  general  role  which,  in  a  case  of  necessity  only, 
refers  it  to  the  death  of  the  testator.  In  addition  to  this,  the 
testator  shows  himself  that  he  had  no  particular  wish  to  provide 
for  anybody  except  his  mother  and  sister.  He  expressly  excludes 
the  only  child  of  his  deceased  brother,  and  he  warns  his  sister 
against  the  advances  of  suitors  in  terms  which  shows  that  he 
did  not  wish  her  to  marry,  and  that  he  had  very  little  idea  of 
providing  for  her  children.  His  disposition  of  his  property  may 
not  be  such  as  we  can  approve,  but  it  was  his  own,  and  he  had 
the  right  to  give  it  to  whom  he  pleased,  and  upon  what  terms 
he  chose,  provided  that  in  doing  so  he  violated  no  rule  of  law. 
We  are  bound  to  say  that  the  only  fair  construction  of  which 
the  language  of  the  will  is  susceptible  is  not  opposed  by  any 
role  of  either  the  common  or  statute  law,  and  that  it  is  our  duty 
to  give  effect  to  it  The  plaintiff,  as  the  administrator  of  his 
wife,  is  not  entitled  to  any  part  of  the  testator's  property,  and 
his  bill  must  therefore  be  dismissed. 
Bill  dismissed.  

WoBss  OF  SvBvnroBsmr  ut  Wnx  Bma  to  Dats  of  TnxAToa's 
]>XATH,  wherever  a  gilt  takee  effect  in  poeeeMion  immediately  npon  the  death, 
QnleM  aome  other  time  ie  indicated  by  the  will:  Predey  ▼.  DaieU^  62  Am. 
Deo.  396.  Am  to  when  each  words  will  relate  to  period  of  division  or  enjoy- 
ment, lee  Id. 

BiOBT  OF  SuBvrvoBSHir  IN  Jonrr  Dkviseib. — Where  a  will  makes  the 
devisees  joint  tenants,  and  one  dies  before  the  testator,  the  others  take  his 
share  by  right  of  survivorship:  BaU  t.  Dtat^  49  Am.  Dec*  651;  Ttifakr  v. 
Howe^  65  Id.  637. 

Im  Casss  of  TurAura  in  Ck>iacoN,  whsrn  Dxvisn  Fails,  or  is  revoked 
as  to  any  one  or  more  of  them,  snch  share  or  shares  descend  to  the  heir  at  law: 
Te^fMr  V.  /Totoe,  55  Am.  Dea  637.  For  doctrines  oonoemlng  legacies  given  to 
persons  as  tenants  in  oommon,  see  MwoaU  v.  Corow,  32  Id.  641;  SpruiU 
V.  Moore,  49  Id.  428. 

Thb  principal  gau  WAtf  APPBOVXD  in  Oarriton  t.  Ebom^  8  Jones  Eq* 
231.  It  was  cited  in  BwrUm  v.  Conigland,  82  N.  C.  102,  to  the  point  that  if 
there  be  no  intermediate  period,  and  the  alternative  is  either  to  adopt  the 
time  of  the  testator's  death,  or  the  death  of  the  legatee  generally,  at 
some  time  or  other  whenever  it  may  happen,  as  the  period  at  which  the 
estate  is  to  become  absolnte,  the  former  will  be  adopted  unless  there 
be  words  to  forbid  it,  or  some  consideration  to  tarn  the  scale  in  favor  of 
the  latter;  and  that  the  same  principle  is  affirmed  and  applied  alike  to  real 
\Dd  personal  estate.  But  in  Price  v.  Johnmmf  90  Id.  696,  the  principal  case 
was  cited  to  the  point  that  if  there  be  an  intermediate  period  between  the 
death  of  the  devisor  and  that  of  the  devisee^  to  which  the  oontingenoy  can 
>ave  reference,  then  that  mnst  be  adopted. 
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(S  Joaia'a  Egoirr,  294.] 

**MorABLa  PstornHnr"  Attkkds  Pkbson,  axd  n  tbxsiiobb  Gaiub 
'*  PsBSOKAL,''  M  digtfngnmhftd  from  fixed  or  rml  property. 

MiOYABiJi  Pbofbot  18  SvBJBGT  TO  Law  ov  Domioil^  ftlUumgh  U  be  Ib* 
foreign  country. 

NoiHiiio  IN  Law  or  Oomitt  of  Natiokb  BsQuiBsa  Gousra  or  On  Scasi 
to  give  effiMt  to  the  law  of  another  atate  which  ia  in  derogatioii  of  llie 
fonner'a  lawa,  and  in  violation  of  rights  that  have  vested  faj  focoe 
thereof. 

RiOBTS  OF   HUBBABD  AXD  WiFB    TO  MOVABLB    PBOPSBTT  ABM   GOYBBVKD 

BT  Law  of  MATRmoiiiAL  Doxioilb,  no  matter  where  each  property 
happens  to  be,  or  how  or  where  it  ia  acqoired.  Thas,  where  an  intes* 
tate's  personal  property  has  been  distribnted  in  MimiMippi,  and  a  slave 
assigned  to  a  married  woman  domiciled  with  her  husband  in  North 
Carolina,  such  slave  belongs  to  the  husband,  according  to  the  laws  of 
the  latter  state,  and  is  not  governed  or  controlled  by  the  laws  of  tbe 
former. 


Ikjunohon  to  restrain  the  sale  of  a  slave.  The  plaintiff,  Mn. 
E.  B.  McLean,  was  the  wife  of  Thomas  G.  McLean,  one  of  the 
defendants.  They  were  married  in  North  Carolina,  and  had 
ever  since  their  marriage  resided  in  that  state.  Upon  the  dis- 
tribution of  the  personal  estate  of  plaintiff's  mother,  who  had 
died  intestate  in  the  state  of  Mississippi,  a  slave  was  assigned 
to  Mrs.  McLean,  and  was  delivered  by  the  administrator  to  her 
husband,  the  defendant  Thomas,  who  took  him  to  North  Caro- 
lina. The  slave  remained  in  the  family  about  a  year,  when  he 
was  conveyed  by  the  defendant  Thomas  to  the  other  defendant, 
Hardin,  in  trust  for  the- payment  of  said  Thomas's* debts.  The 
trustee  advertised  the  slave,  and  was  about  to  sell  him  when 
said  injunction  issued.  Plaintiff  claimed  the  sole  and  separate 
property  of  the  slave,  under  the  statute  law  of  Mississippi,  free 
and  clear  of  any  control  or  disposition  by  her  husband,  and  of 
all  liability  for  his  debts;  and  insisted  that  when  the  slave  was 
taken  to  North  Carolina  the  same  rights  and  incidents  attcched 
to  the  property  in  that  state  as  belonged  to  it  in  the  state  of 
Mississippi.  Plaintiff  prayed  that  the  trustee  be  enjoined  from 
pursuing  the  slave  for  the  debts  of  her  husband;  that  her  rights 
be  declared  hj  the  court  as  above  stated;  and  that  a  trustee  be 
appointed  to  hold  the  prox)erty  for  her  use.  The  trustee  an- 
swered, and  insisted  that,  as  the  property  was  movahle»  it  rested 
<n  the  husband,  and  was  subject  to  the  laws  of  North  Oaxolina. 
The  cause  was  heard  on  biU  and  answer. 
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J/SUer  and  Chraham,  for  the  plaintiff. 
Baffin  and  IbLean,  for  the  defendants. 

By  Oonrt,  Piabsor,  J.  "  lioTable  proper^"  attenda  the  per- 
■on,  and  therefore  is  cfdled  "personal,''  as  distinguished  from 
fixed  or  real  property;  and  the  general  principle  is,  that,  no  mat- 
ter where  it  may  happen  to  be,  it  is  subject  to  the  law  of  the  domi- 
cile; and  although  it  be  in  a  foreign  county,  it  is  governed  by 
the  same  rules  and  laws  of  transfer  and  succession  as  if  the  o?mer 
had  it  in  possession  at  home:  Moye  t.  May^  8  Ired.  Eq.  134. 

The  plaintiff  and  her  husband  are  citizens  of  this  state.  They 
were  married  here,  and  have  always  lived  here.  As  soon,  there- 
fore, as  the  title  to  the  slave  in  controversy  vested  in  her  by 
the  assent  of  the  administrator  and  deliveiy  by  him,  although 
the  slave  was  in  Mississippi,  the  property  passed  to  the  husband 
jure  marUi,  according  to  the  laws  of  this  state,  and  became  his 
in  all  respects,  in  the  same  way  as  if  the  wife  had  possession  of 
the  slave  at  home.  Being  movable  property,  it  attended  her 
person,  and  in  contemplation  of  law  was  in  her  possession  at  home 
as  much  as  any  property  she  had  about  the  house,  without  reter- 
ence  to  the  manner  in  which  her  title  was  acquired,  or  the  place 
where  it  happened  to  be.  The  statute  of  Mississippi  was  not  in- 
tended, and  does  not  have  the  effect,  to  change  in  any  manner 
the  nature  and  quality  of  slave  property.  It  remains  movable, 
and  the  state  of  Mississippi  had  no  concern  in  any  conceivable 
manner  with  this  slave  after  it  ceased  to  belong  to  one  of  its 
citizens  and  became  the  property  of  one  of  the  citizens  of  North 
Carolina.    . 

From  a  perusal  of  the  statute  upon  which  the  plaintiff  rests 
her  claim  to  a  separate  estate,  it  is  apparent  that  there  was  no 
intention  to  extend  its  operation  beyond  the  state  of  Mississippi. 
It  is  entitled,  ''An  act  for  the  protection  and  preservation  of 
the  rights  and  properly  of  married  women."  What  married 
women?  Certainly  only  those  who  are  citizens  of  that  state. 
We  cannot  impute  to  the  law-makers  an  intention  to  regulate 
the  right  and  property  of  married  women  in  North  Carolina, 
and  every  other  country  on  the  face  of  the  globe.  The  several 
provisions  of  this  statute,  and  those  of  1846,  which  is  supple- 
mental thereto,  sho.w  that  it  was  not  the  intention  to  give  to  it 
a  universal  operation,  but  to  confine  it  to  their  own  citizens, 
leaving  us,  and  the  rest  of  the  world,  to  regulate  the  rights  of 
our  dtiiens  ia  our  own  way. 
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If  y  however,  we  could  entertain  the  snpposition  that  each  was 
the  intention,  then,  veiy  clearly,  there  is  nothing  in  the  law  or 
comi<y  of  nations  that  requires  the  courts  of  this  state  to  give 
effect  to  the  law  of  another  state  in  derogation  of  its  own  laws, 
and  in  violation  of  rights  that  have  vested  by  force  thereof.  It 
is  settled  that  in  regard  to  movable  properly  the  rights  of  the 
parties  are  governed  by  the  law  of  the  matrimonial  domicile,  no 
matter  where  such  property  happens  to  be;  or  how  or  where  it 
is  acquired.  Story,  in  his  Conflict  of  Laws,  sees.  158, 159,  after  a 
full  investigation,  arrives  at  this  conclusion,  both  upon  the  reason 
of  the  thing  and  the  weight  of  authority.  Kent,  in  his  Com- 
mentaries, vol.  2,  p.  237,  concurs  in  this  conclusion,  and  we  take 
it  to  be  settled. 

Mr.  Graham,  upon  the  argument,  took  this  position:  Had 
Mrs.  Glass,  by  will  or  deed  of  gift,  given  the  slave  for  the  sole 
and  separate  use  of  the  plaintiff,  this  court  would  have  been 
bound  to  give  effect  to  the  trust  so  declared;  and  he  asks.  Is  not 
a  statute  of  a  sister  state,  by  which  a  similar  trust  is  declared, 
entitled  to  the  same  respect  in  this  court  ?  And  can  we  refuse  to 
give  effect  to  a  statute  where  it  is  conceded  that  we  would  give 
effect  to  a  will,  or  deed  of  gift,  having  a  like  purpose  in  view? 

The  analogy  wholly  fails.  Mrs.  Glass  was  the  owner  of  this 
slave,  and  as  such  had  a  right  to  annex  a  condition  to  her  gift, 
so  that  the  donee  must  take  subject  thereto.  But  the  state  of 
Mississippi  did  not  own  this  slave.  It  was  movable  property; 
*'  not  fixed  and  real,"  as  a  part  of  the  soil  of  that  state;  and  the 
state  had  no  further  concern  with  it  after  it  ceased  to  be  the 
property  of  one  of  its  citizens.  The  state  of  Mississippi  does 
not  profess  an  intention  to  annex  a  condition  to  the  gift  or 
trani^er  of  this  slave.  The  operation  of  the  statute  was  intended 
to  be  confined  to  married  women  of  that  state,  and  has  no  ap- 
plication to  married  women  of  our  state,  and  certainly,  if  such 
was  the  intention,  the  statute  has  no  effect  here,  and  the  rights 
of  the  parties  are  subject  to  be  regulated  by  the  law  of  the  mat- 
rimonial domicile. 

It  will  be  declared  to  be  the  opinion  of  this  court  that  the 
plaintiff  is  not  entitled  to  a  separate  estate  in  the  shtve  mentioned 
in  the  pleadings,  and  the  bill  will  be  dismissed. 

Decree  accordingly. 

PaopSKTT  DsnirxD:  See  note  to  Tolar  ▼.  Tolar,  14  Am.  Deo.  I^ft. 

MovABLS  Pbopsbtt  IS  OovsaNXD  BT  L^w  or  DouiGiLB:  See  note  to 
Brpan  t.  Moort^  13  Am.  Deo.  350;  Holmea  y.  Benuen,  8  Id.  581. 
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RiOHTS  OF  MAIiKT»l>  PkBSONS  TO  MOVABLK  PBOPBBTT  ABB  QOTXBNXD  BT 

Lex  DoMidUX;  See  note  to  Pritchard  ▼.  OUken^  Bank,  28  Am.  Deo.  135; 
note  to  Alien  ▼.  AUen^  89  Id.  556;  Succession  of  Alice  Packwood,  41  Id.  841, 
and  note  348;  Murphy  v.  Murphy,  12  Id.  475.  Lex  damicilU  gOYena  the 
rights  to  penonal  property  acquired  hy  inheritanoe:  JSieks  ▼.  Pope,  28  Id.  142. 
The  four  methods  by  which  the  husband's  right  to  the  wife's  movables  Is  de- 
termined are  given  in  Knedand  v.  Endey,  33  Id.  168. 

No  Statb  o&  Coubtbt  will  Emtobob  Laws  Made  Elbiwhxbx,  if  sach 
enforcement  would  be  in  contravention  of  its  own  laws,  or  of  rights  which 
have  vested  under  them:  Smitk  v.  Qodfrty^  61  Am.  Dec  617,  and  notes  622| 
Jf aJtorMT  V.  i7«M,  48  Id.  706,  and  nolo  716^ 
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MiZELL  V.  Burnett. 

[I  Jont'i  Law,  949.] 

CoMTBACT  TO  Sell  "  Gbowuto  Tbkes  "  ifl  within  the  statate  of  fraadap  baiiig 
a  contract  to  sell  "land,  or  some  interest  therein  or  concerning  the  sarae." 

CoNTBACT  TO  SsLL  Gbowino  Tbxes  Ib  binding  on  the  vendor  if  signed  by 
him;  it  is  not  necessary  that  it  should  also  be  signed  by  the  vendee. 

LaTTER  IS  SuFFioiSNT  EviDKNCB  OF  Wkitino,  or  memonuidam,  of  a  can- 
tract  to  bind  a  vendor,  and  subject  him  to  an  action  for  a  breach,  if  then 
IB  no  other  difSculty  in  the  way  of  the  vendee. 

DxLAT  OF  Twenty  Dats  is  Unkeasonable,  and  the  vendor  is  not  boond, 
where  he  agrees  to  convey  timber  to  the  vendee  if  the  latter  shall  make 
and  deliver  notes  in  payment  within  a  week,  or  within  that  time  set  a 
day  for  the  consummation  of  the  contract. 

Bight  Defendino  upon  Condition  Pbbcedent  does  not  accrue  unless  tbs 
condition  is  performed,  although  performance  becomes  impossible  by  the 
act  of  God. 

Absumpstt.  Burnett  was  the  owner  of  a  tract  of  land  on  which 
were  growing  white-oak  trees.  Mizell  and  Burnett,  about  Feb- 
ruaxy  1, 1853,  entered  into  an  executoiy  contract  concerning  the 
sale  and  purchase  of  the  trees.  The  latter  afterwards  addressed 
the  following  letter  to  one  L.  S.  Webb:  "  Williamston,  Febru- 
aiy  14, 1853.  Sir:  I  sold  Solomon  Mizell,  jun.,  some  oak  timber; 
amount,  eight  hundred  dollars.  I  was  to  take  such  names  to  the 
notes  inclosed  as  you  would  write  me  were  good  for  the  amount 
I  also  send  a  letter  over  to  Solomon  Mizell,  jun.  Please  give  it 
to  him  (to-day)  if  he  is  in  town."  The  letter  indosed  bore  the 
same  date,  was  directed  to  Mizell,  and  was  as  follows:  *'  Sir:  I 
received  your  letter  of  the  tenth  inst.,  and  would  say  in  reply, 
you  can  have  my  oak  timber  on  the  tract  of  land  known  as  the 
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Walling  tract,  on  Boanoke  river,  as  per  agreement  when  yon 
were  here,  for  eight  hundred  dollars,  in  two  notes,  twelve  and 
eighteen  months  from  date,  with  interest  from  date,  with  such 
security  as  L.  S.  Webb  says  is  sufficient  for  the  amount.  I  am 
unable  to  get  over;  but  you  may  consider  it  a  trade,  you  com- 
plying with  the  above.  You  can  get  your  notes  fixed  as  above 
stated;  show  them  to  L.  S.  Wqbb,  and  get  a  letter  from  him  to 
me,  stating  that  the  security  is  sufficient,  and  all  will  be  right; 
then  I  will  give  you  a  right  to  the  timber  as  per  agreement. 
P.  S.  I  have  inclosed  the  two  notes  to  L.  S.  Webb  for  you  to  fill 
up.  J.  H.  B.  I  will  be  at  home  Saturday  next,  or  any  day  this 
week;  or  you  can  write  to  me  what  day  you  will  come,  and  I 
will  be  here.  (Signed)  J.  H.  B."  This  letter,  together  with  the 
notes,  were  delivered  to  Mizell  within  a  day  or  two  of  the  time 
when  written,  and  he  said  that  the  trade  was  made;  that  he 
would  either  go  and  deliver  the  notes  to  Burnett,  after  having 
them  signed,  or  else  return  them  with  a  letter  from  Webb.  On 
February  19, 1853,  one  Wynn  offered  to  buy  the  timber  in  con- 
troversy, and  pay  Burnett  one  thousand  dollars  therefor.  On 
February  22,  1853,  Burnett  wrote  Webb,  in  effect,  that,  not 
having  seen  nor  heard  from  Mizell,  he  presumed  that  he  had 
abandoned  the  contract;  that  he  had  put  Wynn  off  for  some  time, 
that  Mizell  might  write  or  come,  and  that  he  had  done  neither. 
This  letter  was  written  and  received  the  same  day;  and  twelve 
days  thereafter  Mizell  called  upon  Webb  with  the  notes  signed, 
whereupon  Webb  gave  him  a  letter  to  Burnett,  stating  that  the 
notes  were  good,  and  at  the  same  time  communicated  to  Mizell 
the  contents  of  the  letter  of  the  twenty-second  of  February,  who 
gave  as  reasons  for  not  returning  sooner  with  the  notes  that  his 
wife  was  ill,  and  that  there  had  been  a  freshet  in  the  river  pre- 
venting him  from  going  to  the  residence  of  Burnett.  Mizell 
then  proceeded  to  visit  Burnett,  the  distance  traveled  being 
about  twenty-two  miles  on  account  of  the  rise  in  the  river. 
When  he  arrived,  Burnett  took  the  notes  and  letter,  read  them, 
returned  the  notes  to  Mizell,  and  put  the  letter  in  his  pocket, 
and  refused  to  make  title  to  the  trees,  giving  no  reason  at  the 
time  for  so  doing;  but  after  Mizell  left,  he  put  his  refusal  upon 
the  ground  that  the  notes  were  not  good.  He  shortly  after- 
wards conveyed  the  trees  to  Wynn.  Webb  swore  that  the  notes 
were  good.  Verdict  on  the  foregoing  facts  in  favor  of  Mizell 
for  two  hundred  dollars,  and  interest  from  the  time  of  the  sale 
to  Wynn,  the  court  reserving  the  questions  mentioned  in  the 
syllabus  supra.  There  was  afterwards  judgment  on  the  verdict. 
Burnett  appeals. 
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Winston  J  jun.,  for  the  plaintiflL 
Heathf  for  the  defendant. 

By  Cotirty  Pzabsok,  J.  It  was  properly  conceded  that  a  con- 
tract to  Bell  *' growing  trees''  is  within  the  statute  of  frands, 
being  a  contract  to  sell  **  land,  or  some  interest  in  csr  ooncem- 
ing  tiie  same/' 

We  are  of  opinion,  with  his  honor,  that  to  make  a  contract  to 
sell  growing  trees  binding  on  the  vendor,  it  is  sufficient  that 
the  contract  be  signed  by  him,  and  it  is  not  necessary  that  it 
should  also  be  signed  by  the  vendee.  The  statute  provides  that 
the  contract  shall  be  signed  by  the  "  party  to  be  charged  there- 
with." This  answers  the  purpose,  which  is  to  exclude  perjury 
in  an  action  to  enforce  the  contract.  In  reference  to  the  other 
party  the  statute  is  silent,  and  there  is  consequently  nothing  to 
justify  the  construction  that  he  is  also  required  to  sign.  If  the 
purchaser  of  land  pays  the  price  in  cash,  taking  a  bond  for  title, 
there  is  no  reason  why  he  should  put  his  signature  to  the  con- 
tract So  if  he  gives  a  note  for  the  price  that  is  sufficient, 
although  the  note  makes  no  reference  to  the  contract.  So  if  the 
vendor  binds  himself  in  writing,  and  is  content  to  take  the  ver- 
bal promise  of  the  purchaser  to  pay  the  price,  it  is  his  own  fault, 
and  he  must  blame  himself  for  the  folly  of  getting  into  a  situa- 
tion where  he  is  bound,  but  the  other  party  cannot  be  charged 
if  he  chooses  to  insist  upon  the  statute.  Common  justice  and 
the  general  principles  of  law  require  that  there  shall  be  a 
mutuality  in  contracts;  that  is,  if  one  party  is  bound,  the  other 
ought  to  be.  But  there  may  be  exceptions.  Although  it  is  a 
maxim  that  a  contract  is  never  binding  unless  there  be  a  consid- 
eration, yet  there  is  a  distinction  between  a  consideration  and 
the  mutuality  of  contracts  in  reference  to  the  obligation  thereof; 
and  the  fact  that  by  some  other  principle  of  law  or  the  provis- 
ions of  a  statute,  one  party  has  it  in  his  power  to  avoid  the 
obligation,  although  it  suggests  a  very  forcible  reason  for  not 
entering  into  a  one-sided  contract,  does  not  necessarily  have  the 
effect  of  making  such  contract  void  as  to  both  parties.  One 
agrees  to  deliver  at  a  future  day  a  certain  article  to  an  infant,  im 
consideration  of  his  promise  to  pay  the  price;  the  contract  is 
not  void,  although  the  infant  may  avoid  the  obligation  on  his 
part  if  he  chooses  to  protect  himself  on  the  ground  of  infancy. 
So  if  one  agrees  in  writing  to  convey  land  in  consideration  of  a 
verbal  promise  of  the  other  party  to  pay  the  price,  the  contract 
is  binding  on  the  vendor,  although  the  vendee  may  avoid  the  obli* 
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gation  on  his  part  if  he  chooses  to  protect  himself  tinder  the 
provisions  of  the  statute.  It  is  not  considered  in  either  case 
tha't  the  contract  is  nudum  pactum  and  void  for  the  want  of 
consideration.  This  is  the  result  of  the  English  decisions  in 
reference  to  the  statute  of  frauds,  and  although  our  statute  is 
not  precisely  in  the  same  words,  yet  the  substance  is  the  same, 
the  purpose  is  the  same,  and  the  difference  in  the  wording  is  not 
such  as  to  justify  a  difference  in  the  construction:  Layihoarp  ▼. 
BryarU,  2  Bing.  N.  C.  741,  29  Eng.  Com.  L.  469;  Alien  y.  Benr 
net,  3  Taunt.  170. 

We  also  agree  with  his  honor,  that  the  letter  of  the  defendant 
to  the  plaintiff,  dated  February  14, 1863,  is  a  sufficient  writing 
or  memorandum  of  the  contract  to  bind  the  defendant  and  sub- 
ject him  to  an  action  for  a  breach,  provided  there  be  no  other 
difficulty  in  the  way  of  the  plaintiff;  the  writing  being  required 
only  as  evidence  of  the  contract,  and  not  to  constitute  it.  This 
is  well  settled,  both  in  law  and  equily :  Jackson  v.  Lotoe,  1  Bing. 
9;  Baieman  v.  PhiUipSy  15  East,  172;  Laythoarp  v.  Bryant^  supra; 
Wel/ard  v.  BeoMdy,  8  Atk.  503;  1  Yem.  110.  According  to 
the  view  we  take  of  the  case,  it  is  not  necessary  to  decide 
whether  the  letter  of  the  fourteenth  of  February,  above  re- 
ferred to,  is  only  a  prox>osition  to  sell,  or  contains  in  itself  the 
contract,  or  is  evidence  of  a  contract  previously  made;  for  in 
either  view,  the  plaintiff  was  required  to  execute  the  two  notes 
with  approved  securiiy ,  and  the  only  question  is,  whether  he  did 
execute  and  tender  them  to  the  defendant  in  time  to  perfect  his 
right  of  action. 

If  the  plaintiff  had  tendered  the  notes  on  the  Saturday  referred 
to,  or  any  day  during  that  week,  it  is  clear  that  the  defendant 
would  have  been  bound.  There  is  strong  ground  to  support 
the  position  that,  according  to  the  proper  construction  of  the 
letter,  the  plaintiff  was  required  to  deliver  the  two  notes  during 
the  week,  or,  at  all  events,  to  write  during  the  week  and  fix  on 
a  day — ^the  purpose  being  not  to  let  the  matter  stand  open  and 
leave  him  unbound  longer  than  that  week.  It  would  seem  the 
defendant  wrote  this  letter  reciting  the  agreement  or  purpose  to 
bind  himself  in  writing,  with  the  expectation  that  the  plaintiff 
was  also  to  bind  himself  during  that  week.  But  we  put  our  de- 
cision on  a  broader  ground.  The  plaintiff  was  certainly  required 
to  deliver  the  notes  within  a  reasonable  time,  and  we  think  a 
delay  of  twenty  days  was,  under  the  circumstances,  unreasona* 
Ue,  and  consequently  the  plaintiff  did  not,  by  his  tender  of  the 
notes,  acquire  a  right  of  action. 
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What  is  a  reasonable  time  must,  in  all  cases,  depend  upon  the 
ciromnstances.  The  nature  of  the  transaction  may  make  a  delay 
unreasonable  which  in  a  transaction  of  a  different  kind  woold 
not  be  so.  According  to  the  law  merchant,  notice  of  the  dis- 
honor of  a  bill  must  be  by  the  return  mail,  for  '*  promptness  is 
the  life  of  trade."  So  if  one  offers  to  take  one  hundred  doilars 
for  his  horse,  the  proposition  must  be  accepted  at  the  time;  for 
nothing  else  appearing,  his  object  is  to  sell  at  that  time.  So  the 
question  may  depend  upon  the  condition  of  the  parties.  If  one 
is  bound  and  the  other  is  foot-loose,  the  time  must  be  short,  for  it 
would  be  unreasonable  to  keep  the  parties  in  so  unequal  a  con- 
dition for  a  long  time.  This  is  our  case.  The  defendant  was 
bound  in  writing,  the  plaintiff  was  foot-loose.  If  a  storm  had 
destroyed  the  trees,  he  was  not  bound  to  complete  the  trade, 
even  after  his  conversation  with  Webb,  and  it  was  unreasonable 
to  delay  twenty  days,  and  then  seek  to  get  the  advantage  of  an 
appreciation  in  the  valae  of  the  timber,  or  of  the  fact  that  it  was 
worth  more  by  some  two  hundred  dollars  at  the  time  of  the  con- 
tract than  the  owner  supposed. 

This  delay  was  the  more  unreasonable  because  the  defendant 
earnestly  insisted  that  the  business  should  be  closed  on  the  next 
Saturday,  or  some  day  during  that  week,  which  ought  to  have 
quickened  the  plaintiff's  diligence. 

The  suggestion  that  the  delay  was  occasioned  by  the  sickness 
of  the  plaintiff's  wife  and  the  freshet  in  the  river  will  not  avail. 
Assuming  that  she  was  sick,  it  does  not  appear  how  that  made 
it  impossible  for  him  to  procure  the  notes.  As  to  the  river  be- 
ing up,  that  did  not  prevent  the  defendant's  letter  of  the  twenty- 
second  from  reaching  its  destination,  and  the  plaintiff  could  have 
crossed  in  the  same  way.  Nor  did  it  prevent  him  from  crossing 
to  make  the  tender.  It  is  true,  he  went  a  roundabout  way,  but 
his  being  able  to  do  so  repels  the  idea  of  an  impossibility. 

But  in  the  second  place,  it  is  familiar  learning  that  a  right, 
depending  upon  a  condition  precedent,  does  not  accrue  unless 
the  condition  be  performed,  although  performance  becomes  im- 
possible by  the  act  of  God.  There  is  a  diversity  between  a  con- 
dition subsequent  by  which  an  estate  is  to  be  defeated,  and  a 
condition  precedent  by  which  an  estate  is  to  be  created  or  a  right 
is  to  accrue:  Oo.  Lit.,  tit.  Conditions. 

The  defendant  agreed  to  convey  the  timber  to  the  plaintiff, 
provided  he  executed  the  notes  in  a  reasonable  time.  The  prin- 
ciple is  the  same  as  if  the  condition  had  been  to  execute  the 
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notes  in  ten  days.    Perfonnance  is  neceasaiy  to  nfive  a  light  of 
action. 
There  is  error.    Jndgment  reversed^  and  a  venire  de  novo. 


OosffTBAor  FOB  Salb  OF  Tkkss  gfowing  upon  land  Ui  within  tho  itelntt 
fraads,  and  ■honld  be  in  writing:  Pftiney  v,  Dojf,  26  Am.  Deo.  470;  Imt  aeo, 
wnirOf  SnuUh  v,  Bryant  59  Id.  104,  and  note. 

CoiiTBAOT  FOB  Sals  OF  Lakd  ugned  by  the  vendor  alone  and  accepted 
by  the  Tendee  binds  the  vendor,  and,  it  aeeniB,  the  vendee  alao:  WorraU  v. 
Munn,  55  Am.  Deo.  S30;  Old  Colonf  B»  B.  Cwrj^  v.  Evmu^  66  Id.  394,  and 
notes  collecting  other  caaes. 

Lsma  Insuffioisnt  Msmokakditm  whbt:  QioeM  v.  Oalder^  2  Am.  Dec 
686. 

Tdcb  Fq3ed  fob  Pibfobkahob  is  at  law  of  the  essence  of  the  contract, 
and  if  the  vendee  is  not  ready  to  perform  his  agreement  at  the  time  stipa- 
lated,  the  vendor  may  elect  to  consider  the  contract  as  terminated;  Tyler  v, 
Taung,  35  Am.  Dec.  116;  and  see  8Mnn  v.  iSofterto,  43  Id.  636;  CuriU  v.  Blair^ 
50  Id.  257. 

Ck>NDinoir  PBEOXDBifT  MUST  BS  PxBFOBMXD  and  proved,  to  entitle  plain- 
tiff to  recover  on  his  contract:  Mdridge  v.  i?owe,  43  Am.  Dea  41;  Jone»  v. 
Walker,  56  Id.  557;  Oakley  v.  Morton,  62  Id.  49,  and  notes  to  these  cases. 

EzBOUTOBT  CoNTBAOT  FOB  Salb  of  growing  trees  is  within  the  statute 
of  frauds:  Ely  v.  Bush,  89  K.  G.  358;  and  spedfio  performance  thereof  can* 
not  be  enforced  against  the  party  to  be  charged,  anless  the  contract  or  some 
memorandum  thereof  be  made  in  writing  and  signed:  Orten  v.  ITotih  Cars- 
Una  B,  B.  Co,,  73  Id.  526,  both  citing  the  principal  case. 

CoNTBAOT  WITHIN  Statuti^  OF  Fbauds  is  binding  npon  the  party  who 
signs,  bat  not  upon  the  party  who  does  not  sign:  Edwards  v.  Kelly,  8  Jones 
L.  71;  Wade  v.  OUy  qfNetObem,  77  N.  G.  462,  both  citing  the  principal  case. 

Pabtt  oankot  Avail  Him8kt.f  of  the  benefit  of  the  statute  of  frauds, 
unless  he  is  a  party  to  the  contract,  and  is  to  be  charged  thereby:  Oreen  v. 
North  Carolina  B,  B.  Co.,  77  N.  G.  08;  Deans  v.  Inseoe,  84  Id.  401,  both  citing 
the  principal  case. 

Ths  fbincipal  0A8B  IS  ciTBD  in  Francis  v.  Loffe,  3  Jones  Eq.  223,  to  the 
point  that  time  specified  for  the  performance  of  an  act  becomes,  or  may  be- 
come, of  the  essence  of  the  contract^  and  that  an  offer  made  by  letter  would 
have  the  effect  of  binding  the  writer  for  a  reasonable  time;  still,  where  there 
was  nothing  to  bind  the  other  party,  a  delay  of  six  years  in  filing  a  bill  asking 
for  specific  performance  is  an  nnreasonable  time  to  keep  a  party  so  bound, 
and  it  was  said  in  effect  by  Bodman,  J.,  in  his  dissenting  opinion  in  Crook  v. 
Coioan,  64  N.  G.  750,  that  if  assent  is  given  by  letter  ^  a  proposition  made 
by  letter,  it  must  be  made  by  the  first  post  of  the  next  day,  unless  further 
time  is  extended  in  the  proposition,  and  that  a  delay  of  twenty-one  days  in 
giving  sssent  by  letter  to  an  offer  made  by  telegram  was  unreasonable,  and 
that  the  party  making  the  offer  ought  not  to  be  bound,  citing  the  principal 
case  in  aupport  of  this  view. 

Goin>inoK  Pbecedent  must  bb  Pebfobmeb  to  entitle  a  party  to  recover 
the  price  as  npon  a  complete  performance,  notwithstanding  such  performanos 
was  prevented  by  inevitable  accident:  Bvfflan  v.  Baird  db  Boper,  73  N.  O. 
280.  citing  the  principal 
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Mann  v.  Tailob. 

[4  Jem's  LA.W.  m.] 

CteAHT  OAinvor  bb  Looatbd  whbit  Disobibkd  m  iH^irfng  «t  • 
the  otbflr  ooraen  »n  described  aa  points  at  the  end  of 
tsnos,  se  saoh  description  is  void  on  eooonnt  of  vagn* 

Ejiotmsht.    The  opinion  contains  the  facts. 
The  plaintiff  was  not  represented  hj  oomiBeL 
Moore  and  Bryan,  for  the  defendant. 

By  Court  Pbabson,  J.  The  objection  in  regard  to  the  loca- 
tion of  the  grant  to  Dobbs  is  fatal  to  the  plaintiff's  daim,  and 
it  is  unnecessaiy  to  advert  to  any  of  the  other  points  made  in 
the  court  below. 

The  grant  has  two  descriptions:  1.  It  is  a  grant  of  twelve 
thousand  five  hundred  acres,  being  a  subdivision  of  tract  No.  2, 
and  it  is  bounded  by  tract  B  on  the  south  and  east,  and  bj  the 
tract  T  on  the  west.  If  the  tracts  B  and  T  could  be  identified, 
this  description,  under  the  rule.  Id  cerium  est  quod  cerium 
reddi  potest,  would  be  sufficient  to  make  out  a  location  of  the 
tract  in  question  by  aid  of  the  fact  that  it  is  a  paraUelogram, 
which  having  three  sides  known,  the  fourth  could  be  ascertained; 
but  no  proofs  were  offered  for  the  purpose  of  identifying  the 
tracts  B  and  T.  So  this  description  may  be  put  out  of  the 
case. 

The  second  description  is  in  these  words:  ''Beginning  at  a 
stake,  running  thence  north  five  hundred  chains,  thence  west 
two  hundred  and  fifty  chains,  thence  south  five  hundred  chains, 
thence  east  two  hundred  and  fifty  chains  to  the  first  station."  A 
stake  is  an  imaginaiy  point.  There  is  no  telling  where  it  is. 
So  the  grant  has  no  beginning,  this  description  being  void  on 
account  of  its  vagueness:  Massey  v.  Belide,  2  Ired.  L.  177. 
That  was  a  stronger  case  than  this;  for  the  "  stake"  at  the 
beginning  was  in  Gillespie's  line;  the  next  ''stake"  was  in 
Hay  street;  the  third  "stake"  had  no  description;  and  the 
fourth  "stake"  was  in  Gillespie's  line.  The  court  say:  "Ac- 
cording to  this  description,  its  location  was  impossible,  because 
in  law  it  covered  no  land."  "  It  is  a  settled  rule  of  construction 
with  us  that  when  stakes  are  mentioned  in  a  deed  simply,  or 
with  no  other  description  but  that  of  course  and  distance,  they 
are  intended  to  designate  imaginaiy  points.  Every  comer  in 
this  description  is  a  stake  or  imaginary  point;"  "  two  are  said  to 
be  in  Gillespie's  line,  and  one  in  Hay  street,  but  in  what  part 


Jane,  1857.]  State  v.  Rosa  751 

of  Oillespie'B  line,  or  in  what  part  of  Hay  etreet,  the  points  are, 
can  neither  directly  nor  indirectly  be  discoyered  from  this  de- 
scription.'* 

In  our  case,  the  beginning  is  at  a  stake;  in  other  words,  at  a 
point,  and  the  other  comers  are  points  at  the  end  of  conrse  and 
distance;  so  we  haye  points  with  no  other  description  than  that 
of  course  and  distance,  and  the  main  point  or  beginning  has  no 
other  descriptiou  whateyer.  There  is  error,  and  there  must  be 
a  venire  de  novo. 

Judgment  reyersed.  ^^_^ 

CoMyxTAHOB  Yom  iob  UxoiBTAnrTT  in  detoriptioii,  whent  Lmmbmrd  y. 
Aldrieht  28  Am.  Beo.  381;  and  that  a  deed  which  oonTeye  no  particahur  epot 
of  ground  oan  trBnafer  no  title:  BaH  v.  Bawkhu^  6  Id.  666.  When  the  de- 
■cription  in  a  deed  is  so  indefinite  that  it  cannot  be  identified  with  certainty, 
the  deed  ia  Toid.  and  tranafere  no  tide:  Howard  ▼.  Norths  51  Id.  769;  eee 
also  note  to  G'ranl  v.  Huntncker^  65  Id.  414,  ooUeoting  caaea  on  thia  point| 
and  iVtmm  v.  Portar^  ante,  p.  408,  and  note. 

DiaoBimoH  ui  Plat  Which  MjomoKS  no  partioalar  tnot  ii  too  ya^e 
to  admit  of  the  location  of  land:  Archibald  v.  Davif,  5  Jooea  Lt  824.  Thia 
role  appliea  toagnuit:  J7tiicA<y  t.  iiTleftoIt,  72  N.  0. 68,  both  citing  the  pHn- 
dpal 


State  v.  Bobcl 

[4  Jom*!  Law,  SUJ 

bnr  ST  OwHiB  or  Laxi>  avd  Eriotiok  or  BviLDnrG,  againal  objection 
of  tenant  at  aaflSBianoe  in  pocseenon,  does  not  oonatitato  an  indictable 
treapaai  at  common  law. 

IvDiOTASLS  TxESFAaa  m  THAT  Ck)]fMXTTXi>  Mamu  Fobti,  in  a  manner 
amounting  to  a  breach  of  the  peace,  or  which  woold  neceauurily  lead  to  a 
breach  of  the  peace,  if  the  party  in  poBseaaion  were  not  overawed  by  the 
force  displayed,  and  induced  to  ■nrrender  poeseenon  becaoae  renatance 
would  be  naeleea. 

Wkkthxr  Omi  BAynro  Bight  or  Emtbt  may  uae  force  if  neoenary  to  exert 
hia  right  ia  an  unaettled  queation,  according  to  oommon  law;  but  the 
authoritiea  may  be  reconciled  on  thia  diattnotion«  One  having  a  right  of 
entiy  may  uae  force,  provided  it  doea  not  amount  to  a  breach  of  the 
peace;  but  one  not  having  auch  right  is  guilty  of  indictable  treapaaa  if  he 
enter  with  a  atrong  hand,  under  circumatancea  calculated  to  excite  terror, 
although  the  force  need  doea  not  amount  to  a  breach  of  the  peace. 

IxDiOTHEirr  for  forcible  trespass.    The  opinion  states  the  Aicts. 
WiUiam  A.  Jenbrne,  atiomey^eneraly  for  the  state. 
No  coansel  appeared  for  the  defendants. 

By  Oonrty  Psabson,  J.    We  are  told  by  the  attorney-general 
that  this  was  treated  as  an  indictment  at  common  law,  for  the 
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pufpose  of  gi'viog  the  state  the  benefit  of  the  testimony  of 
Hinson,  who  was  not  a  competent  witness  in  a  pzooeedingr  under 
the  statute.  The  qaestion  is.  Has  the  statute  znade  out  a  case 
indictable  at  common  law?  The  indictment  is  strong  enough, 
but  the  eyidence  does  not  maintain  the  allegations.  The  case 
made  upon  the  facts  is  this:  Hinson  sold  and  conveyed  tiie  land 
to  Boss,  but  remained  on  it  under  an  alleged  parol  agreement 
'*  that  he  was  to  remain  there  for  ten  years."  Boss,  in  company 
with  four  others,  went  to  the  land,  taMng  with  him  a  wagon 
loaded  with  provisions,  and  some  household  fumitoze,  for  the 
purpose  of  taking  possession.  Hinson  was  present  and  forbade 
tbem  to  enter,  but  they  did  enter  against  his  will,  and  b^;an  to 
erect  a  house  outside  of  the  inclosure  where  Hinson's  house  was 
situated,  and  some  of  them  continued  there  for  several  weeks. 
His  honor  was  of  opinion  that  these  &cte  made  out  an  offense 
indicatable  at  common  law.    We  do  not  think  so. 

To  make  a  trespass  indictable,  it  must  be  committed  manuforti 
in  a  manner  which  amounts  to  a  breach  of  the  peace;  or,  accord- 
iag  to  some  of  the  cases,  which  would  necessanly  lead  to  a 
breach  of  the  peace,  if  the  person  in  possession  is  not  overawed 
by  a  display  of  force,  so  as  to  be  induced  to  surrender  and  give 
up  the  possession  because  resistance  would  be  useless.  Un- 
less this  degree  of  force  is  resorted  to,  the  trespass  is  a  mere 
civil  injury,  to  be  redressed  by  action. 

The  courts  should  keep  a  steady  eye  to  this  distinction,  be- 
cause individuals  are  under  great  temptation  to  convert  civil 
injuries  into  public  wrongs,  for  the  sake  of  becoming  witnesses 
in  their  own  cases,  and  of  saving  costs. 

We  can  see  nothing  in  this  matter,  even  as  told  by  Hinson 
himself,  that  can  magnify  it  into  an  indictable  trespass.  There 
was  no  breach  of  the  peace — no  display  of  arms,  or  "  multitude 
of  people" — ^nothing  of  *•  the  pomp  and  circumstance  of  war" 
calculated  to  frighten  a  man  of  ordinary  firmness.  Hinson  was 
not  expelled  and  put  out  of  possession.  His  dwelling-house  was 
not  invaded,  and  his  inclosure  was  unmolested*  It  was  at  most 
a  mere  civil  trespass. 

We  do  not  feel  at  liberty  to  take  into  considecation  the  &ci 
that,  according  to  the  evidence.  Boss  was  the  owner  of  the  land, 
and  had  a  right  of  entry — the  alleged  parol  lease  for  ten  years 
being  void,  and  Hinson  being  in  effect  a  mere  tenant  at  suffiBr^ 
ance,  because  we  find  it  an  unsettled  question  whether  one  who 
has  a  right  of  entry  may  not  use  force,  if  necessary  to  assert 
his  right,  accordiag  to  the  common  law.    It  is  not  neoessazy  for 
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08  to  enter  upon  this  debatable  ground  in  order  to  dispose  of 
this  case:  1  Hawk.  P.  C.  496,  o.  28.  **  It  seems  that  at 
common  law,  a  man  disseised  of  any  land  (if  he  could  not  pre- 
Tail  by  fair  means)  might  lawfully  regain  the  possession  thereof 
by  force.''  **  But  this  indulgence  of  the  common  law,  in  suffer* 
ing  persons  to  regain  the  lands  they  were  unlawfully  depriyed 
of,  having  been  found  by  experience  to  be  Teiy  prejudicial  to 
the  public  peace,  it  was  thought  necessazy  by  many  severe  laws 
to  restrain  all  persons  from  the  use  of  such  violent  methods  of 
doing  themselves  justice." 

Blackstone,  whose  book  on  criminal  law  is  of  the  highest 
Auihoriiy,  follows  Hawkins,  vol.  4,  p.  148.  *'An  eighth  offense 
against  the  public  peace  is  that  of  a  forcible  entiy  and  detainer, 
which  is  committed  by  violently  taking  or  keeping  possession  of 
lands  with  menaces,  force  and  arms,  and  without  the  authority 
of  law.  This  was  formerly  allowable  to  eveiy  person  disseised, 
or  turned  out  of  possession,  unless  his  entiy  was  taken  away  or 
barred."  But  this  being  found  veiy  prejudicial  to  the  public 
peace,  it  was  thought  necessazy,  by  several  statutes,  to  restrain 
aU  persons  from  the  use  of  such  violent  methods,  even  of  doing 
themselves  justice,  and  much  more  if  th^  had  no  justice  in 
their  claim." 

In  Bex  V.  Wilson,  8  T.  B.  857,  the  correctness  of  this  view  of 
the  common  law  is  questioned  in  the  remarks  which  fell  from 
the  judges  in  delivering  their  opinions.  But  on  a  subsequent 
day  of  the  term  they  felt  called  on  to  explain,  and  Lord  Ken- 
yon  says:  **  Perhaps  some  doubt  may  hereafter  arise  respecting 
what  Mr.  Sergeant  Hawkins  says, '  that  at  common  law  the  party 
may  enter  with  force  into  that  to  which  he  has  a  legal  title; '  but 
wiUiout  giving  any  opinion  concerning  that  didum  one  way  or 
the  other,  but  leaving  it  to  be  proved  or  disproved  whenever 
that  question  shall  arise,  all  we  wish  to  say  is,  that  our  opinion 
in  this  case  leaves  that  question  untouched;  it  appearing  by 
this  indictment  that  the  defendants  unlawfully  entered,  and 
therefore  the  court  cannot  intend  that  they  had  any  title."  That 
was  upon  a  demurrer. 

So  in  Siaie  v.  Whiifidd,  8  Ired.  L.  816,  the  court  throws  a  doubt 
upon  the  view  of  the  common  law  as  laid  down  by  Hawkins 
and  Blackstone,  and  reference  is  made  to  Wilson's  case. 
But  the  matter  was  before  the  court  upon  a  motion  in  arrest  of 
judgment,  and,  as  was  done  in  Wilson's  case,  the  point  is  left 
undecided.  Perhaps  it  will  be  found  that  the  authorities  may 
be  reconciled  on  this  distinction.    One  having  a  right  of  entijr 
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may,  at  common  law,  use  force,  proyided  it  does  not  amount  to 
an  actual  breach  of  the  peace;  whereas  one  not  having  a  light 
of  entry  is  guilty  of  a  trespass,  indictable  at  common  law,  if  he 
enters  with  a  strong  hand,  under  circumstances  calculated  to 
excite  terror,  although  the  force  used  does  not  amount  to  a  broach 
of  the  peace.  This,  however,  is  merely  a  suggestion.  Venars 
de  novo. 
Judgment  reversed.  


What  LAim-owirxB  mat  Do  to  Taxi  Possxbsioh  of  his  Lavd— Rm 
OF  Lavdloed  to  Entib  aftib  Tkbmikation  of  Lbasb.— It  was  early  Mt- 
tied  by  the  English  oommon  law  that  the  owner  having  the  right  to  poiMCi 
•ion  might  enter  the  premiees  by  force,  and  reponnem  himself  of  the  land,  and 
although  perhaps  liable  to  the  pnblio  for  a  breach  of  the  peace,  the  leasee  ooold 
maintain  no  action  against  him.    Parke,  B.,  in  rendering  the  opinion  in  JTor- 
vep  ▼.  Brydges,  14  Mee.  ft  W.  437.  said  **  that  where  a  breach  of  the  peace  is 
committed  by  a  freeholder,  who  in  order  to  get  into  possessian  of  his  land 
ossaolts  a  person  wrongfully  holding  possession  of  it  against  his  will,  alUioogk 
the  freeholder  may  be  responsible  to  the  public  in  the  shape  of  an  indictment 
for  a  forcible  entry,  he  is  not  liable  to  the  other  psrty.    I  cannot  see  how  it 
is  possible  to  doubt  that  it  is  a  perfectly  good  justification  to  say  that  the 
plaintiff  was  in  possession  of  the  land  against  the  will  of  the  defendant,  who 
was  the  owner,  and  that  he  entered  npon  it  accordingly,  even  thongh  in  ao 
doing  a  breach  of  the  peace  was  committed."    This  doctrine  is  maintained 
and  affirmed  in  Taylor  v.  CoZe,  3  T.  B.  292;  Argent  v.  DvrrtuU^  8  Id.  304| 
DatfUon  ▼.  fFOion,  11  Ad.  &  EL,  K.  S.,  890;  PoUen  v.  Brewer^  7  C.  K,  K.  &, 
871;  Davis  ▼.  Burrell,  10  G.  B.  821;  Kavanagh  v.  Oudge,  7  Man.  ft  O.  316; 
Butcher  v.  Butcher,  7  Barn,  ft  Cress.  399;  in  Turner  ▼.  MeymUt^  1  Bing.  158, 
this  rule  was  held  to  apply  to  a  case  where  the  landlord,  after  the  terminatton 
of  the  lease,  went  upon  the  premises  and  broke  open  the  house  oocnpied  by 
the  tenant  for  the  purpose  of  regaining  possession;  so  in  ToMUon  ▼.  CotUr^  7 
T.  E.  431,  it  was  said  that  though  the  landlord  had  entered  and  dispossessed 
the  tenant  by  force,  there  could  be  no  doubt  of  his  right  to  enter  npon  the 
land  at  the  expiration  of  the  term,  and  that  there  was  not  the  slightest  prs- 
tense  for  considering  him  as  a  trespasser;  while  in  Biadea  ▼.  HiggB,  10  C  BL, 
N.  S.,  713»  the  rule  was  held  to  apply  as  well  to  an  entry  for  the  recovery  of 
chattels  as  for  the  possession  of  land. 

CoNFLZCTiNo  AuTHORinsB.— JJtOaiy  V.  0€sy,  6  Ciar.  ft  P.  2284^  and  Newiom 
V.  HaHaend,  1  Man.  ft  G.  644,  are  in  direct  conflict  with  the  doctrine  stated 
above.  The  former  was  a  case  where  the  tenant  had  promised  to  leave  on  a 
particular  day  but  afterwards  refused  to  do  so,  and  the  court  held  that  the 
landlord  was  not  justified  in  using  foroe  to  expel  the  tenant's  wife  from  the 
house  and  in  putting  the  tenant's  furniture  into  the  street.  The  latter 
held  that  a  landlord,  in  order  to  regain  possession  after  the  expiration  of 
tenant's  term,  was  not  justified  in  using  force  in  expelling  the  tenant,  and  that 
possession  so  acquired  was  not  sufficient  to  vest  possession  in  the  landloid 
with  relation  to  the  termination  of  the  term.  These  esses,  however,  ars  ex- 
pressly  overruled  by  the  later  authorities  cited  sicpra. 

Amxbigan  DooTRiKSS.— The  weight  of  authority  in  the  United  Slatss 
seems  to  be  in  accord  with  the  established  English  doctrine,  namely,  that  the 
landlord  may,  after  the  expiration  of  the  tenant's  term,  when  mot  preventsd 
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by  atatatory  enaotrnflnt^  enter,  and  forcibly  ejeot  the  teiuuit,  being  liable  to 
indictment  only  when  the  force  eo  employed  amoonti  to  a  breach  of  the  peace. 
The  aathoritiee,  however,  npon  this  qneetion  are  aomewhat  conflicting,  and 
it  will  be  the  pnrpoae  of  thia  note  to  firat  collect  thoae  npon  the  point. 

TIThen  Owner  fnay  Enter  and  FcrcXtly  JEStd  Tenant  t^fter  Expiration  qf  hie 
Term, — If  the  owner,  having  a  right  of  entiy,  enter  npon  the  land  with  force, 
and  tnm  the  tenant  oat  of  poaaeaaion,  after  the  expiration  of  hia  term,  the 
landlord  ia  n'ot  liable,  in  an  action  for  damagea,  to  the  tenant  for  thna  diapoa- 
■eaaing  him:  HyaU  v.  Wood,  4  Johna.  150;  S.  C,  4  Am.  Dec  258;  although 
liable  to  indictment  for  forcible  entry:  Inee  v.  IvOt  13  Id.  235;  Jachton  v. 
JIforae,  16  Id.  197;  8.  C,  8  Am.  Dec.  306;  Wilde  t.  Cantitton,  I  Johna.  Caa. 
123;  Brown  v.  OWim,  1 N.  H.  109;  People  v.  Field,  52  Barb.  198;  Fuhr  v.  Dean, 
26  Mo.  116;  Bowler  v.  Eldredge,  18  Conn.  I;  Seriimer  v.  Beach,  47  Am.  Dec. 
025;  Miner  v.  Stevens,  I  Cnah.  482.    The  owner  of  the  legal  title,  after  gain- 
ing poaaeaaion,  may  nae  force  in  repelling  any  attempt  to  expel  him:  TrUMe 
▼.  Drome,  7  J.  J.  Marah.  599;  S.  C,  23  Am.  Dec  439.    So  where  a  tenant 
at  will  of  a  honae,  after  demand  of  rent  and  notice  to  qnit,  ref aaed,  it  waa 
held  that  he  could  not  maintain  an  action  a|i;ainat  the  landlord  for  entering 
with  force  and  taking  away  the  windowa  and  doora:  Header  v.  SUme,  7  Met. 
147;  Mugford  v.  Richardwn,  6  Allen,  76;  and  an  entry  by  the  landlord  in 
Buch  caae,  withont  expelling  the  tenant,  ia  aa£5cient  to  reveat  the  title  in 
him:  Curl  v.  Lowell,  19  Pick.  25j  nor  can  the  tenant  maintain  an  action  againat 
m  pnrchaaer  of  the  legal  title  for  forcibly  entering  and  ejecting  hia  family,  or 
removing  hia  famiture:  Curiie  v.  OaMn,  I  Allen,  215,  although  the  furniture 
remained  without  ahelter,  and  waa  rained  upon  and  damaged,  before  again 
coming  into  the  poaaeaaion  of  the  owner:  Clark  v.  Keliher,  107  Maaa.  406; 
and  an  action  will  not  lie  in  favor  of  a  tenant  at  aufTerance,  and  againat  the 
landlord,  for  entering  and  removing  a  partition  from  the  tenant'a  office:  Moore 
Maaon,  Id.  406.    Aaanming  that  the  tenancy  haa  expired,  "  the  landlord  may 
take  poaaeaaion  by  any  meana  abort  of  peraonal  violence;  ....  he  may  break 
into  a  dwelling-houae  for  the  purpoae;  ....  he  may  remove  goods  which  he 
finda  there;  ....  he  may  protect  that  poaaeaaion,  aa  well  against  the  indi- 
vidual who,  in  violation  of  hia  contract,  haa  attempted  to  wrong  him,  aa 
againat  a  atranger  who  intrudea  npon  hia  poaaeaaion: "  Todd  v.  Jackaon,  26 
N.  J.  L.  525;  Sage  v.  Harpending,  49  Barb.  166;  and  if  the  tenant,  after  a 
reaaonable  opportunity,  neglecta  or  refusea  to  remove  hia  chattels,  the  land- 
lord may  remove  them:  Sterne  v.  Sampeon,  59  Me.  568;  SeUam  v.  Janson,  17 
Pa.  St.  467 — in  thia  caae  the  removal  took  place  during  the  absence  of  the 
tenant;  and  if  the  owner  of  the  land  forcibly  break  into  the  dwelling-house  of 
the  tenant,  and  commit  an  aaaault  and  battery  upon  him,  atill  the  landlord  can« 
not  be  held  liable  in  an  action  for  damagea  for  the  forcible  entry:  Sampson  v. 
Henry,  13  Pick.  36.    Thua,  where  the  owner  entered  the  premisea  after  the 
termination  of  the  term,  and  removed  com,  he  waa  held  not  liable  to  the  ten- 
ant in  treapaaa:  Wiekham  v.  Freeman,  12  Johns.  183.    The  principle  that  the 
owner,  having  the  right  to  poaaeaaion,  may  enter  and  forcibly  eject  a  tenant 
after  the  expiration  of  hia  term,  or  that  he  may  eject  one  who,  without  right, 
haa  mere  naked  poaaeaaion,  ia  fully  sustained  by  Johnson  v.  Hannahnn,  1 
Rtrobh.  L.  313;  Stdlwan  v.  Carherry,  67  Me.  531;  Jackson  v.  Farmer,  9  Wend. 
201;  Beeeher  v.  Parmele,  31  Am.  Dec  633;  Overdeer  v.  Lewis,  37  Id.  440,  and 
note;  Low  v.  EhoeH  121  Maaa.  309,  this  latter  caae  collecting  and  diacnaaing 
the  authoritiea  on  thia  aubject  at  cooaiderable  length. 

Whsu  Ownb&  mat  hot  Emtxr  with  Fobcx. — There  are  aome  authori- 
tiea which  maintain  the  doctrine  that  the  owner,  having  the  right  to  poaaea- 
aion, haa  no  right  to  enter  and  forcibly  eject  the  party  in  poaaeaaion,  and  thai 
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by  fo  doing  he  renders  liiiniiftif  liable  in  a  dvil  action  to  tbe  penoo  recetvlng 
the  injury.  Theae  caeee,  however,  have  met  with  serere  eritidsin,  and  eooe 
of  them  have  been  erpreealy  overroled  in  the  state  where  rendered.  In  Yerw 
raont,  nnder  her  statnte  of  forcible  entry  and  detsinei;  the  conrt»  in  Jhutim 
V.  Cowdry^  23  Vt.  631,  after  a  lengthy  review  of  the  aothorities,  held  that 
where  a  tenant  who  had  held  over  after  the  expiration  of  his  term,  and  had  had 
notice  to  quit,  was  forcibly  ejected  by  the  party  having  title  and  right  of 
entry,  the  entry  was  unlawful,  and  that  the  tenant  might  maintiiin  an  actim 
and  recover  damages  They  farther  held  that  it  would  make  no  differenee 
that  the  tenant  had  agreed  to  leave  by  a  certain  time,  and  that  if  he  did  not 
do  so  the  landlord  might  eject  him  and  his  effects  in  any  manner  he  chose. 
This  is  no  doubt  an  extreme  case,  and  has  met  with  severe  criticism.  It  was 
overruled  in  Muuey  v.  SeoU^  32  Id.  82,  where  it  was  held  that»  nnder  tbe 
same  statute,  the  owner  of  the  premises  might  enter  during  the  abeenoe  of 
the  tenant  and  take  possession,  even  though  he  broke  open  a  door  to  gain 
admission  to  the  house.  See  also  4  Am.  L.  Rev.  429  et  seq.  In  FIof- 
/hf^fy  V.  Andrew9t  2  K  D.  Smith,  629,  it  was  said  that  though  the  tenancy 
^    '    '    heJL  terminated,  the  Iq^wi^Iai.^  ^|M^J[^is  ygwKMJy  j^y  "tatnte,  and  was  notjp^» 

.    *  ''  "^pA,  in  ejecting  the  tenant  by  force,  even  under  an  ^ngEoement  to  snrrjadfir. 

/,  *ftli  y^^  *^  Krevet  v.  Meper^  24  Mo.  107;  Larhin  v.  Avery,  23  Conn.  3D4;  A\mI 
^  '  *^  T*  McCrory,  7  Coldw.  623*  Kor  for  a  breach  of  covenant  contained  in  tiie 
(.^^  ^  lease:  Fox  v.  Brissae,  15  GaL  223.  That  the  landlord  may  remove  the 
tenant  and  his  goods  peaceably,  but  that  he  has  no  right  to  take  out  windows 
and  doors,  remove  effects,  or  assault  the  tenant  when  resisted,  see  Oommtm^ 
weailh  V.  Haley,  4  Allen,  318;  Sampson  v.  Henry,  11  Pick.  379;  Adam»  v. 
Adams,  7  Phila.  160;  but  see  the  Massachusetts  cases  cited  supra,  Althoagfa 
the  entry  may  be  lawful,  if  the  tenant  be  thrust  out  with  violence,  the  land- 
lord is  liable  in  damages:  Moort  v.  Boyd,  24  Me.  242;  and  even  after  notice 
to  quit,  the  owner  is  liable  for  any  abuse  of  authority:  Brock  v.  Berry,  31  Id. 
i293;  such  abuse  will  render  him  a  trespasser  from  the  beginning:  WkUney  v. 
'Sweei,  22  N.  H.  10;  S.  0.,  53  Am.  Dec.  228;  Pagev.DePuy,  40  QL  506. 
In  Illinoia,  the  statute  of  forcible  entry  and  detainer  has  taken  away  the 
common-law  right  of  entry  by  force;  and  an  action  of  trespass  for  damages 
-will  lie  in  favor  of  a  tenant,  and  against  the  owner  of  the  fee,  for  such 
•  entry.  The  tenant,  in  such  case,  is  entitled  to  exemplary  damages  for  the 
.invasion  of  hia  possession:  Retder  v.  Purdy,  41  111.  279;  Doty  v.  Bmrdiet,  83 
Id.  473.  But  tbe  landlord  is  not  liable  when  his  right  is  exercised  in  a 
peaceable  manner:  Dean  v.  ComMtock,  32  Id.  173;  Fabri  v.  Bryan,  80  Id.  182. 

FoRCiBLB  Trespass  can  only  br  Committsd  by  a  demonstration  of  foros 
amounting  to  a  breach  of  the  peace,  or  directly  tending  to  it,  or  such  force  as 
Is  calculated  to  intimidate  or  pnt  in  fear:  8UiU  v.  ChtkiQUm^  70  N.  C  71* 
citing  the  piindpal  case. 
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[4  JOHU's  Law,  888.] 

Trlk  Hxli>  bt  Dxtemdaut  as  Tbusteb  mat  bb 
under  an  execution  against  him. 

Ejeotment.  The  opinion  states  the  facta. 
Bailey  and  Fowle^  for  the  plaintiff. 
Oraham,  for  the  defendant. 
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By  Oourty  Nabb,  C.  J.  The  defense  offered  in  this  addon 
cannot  avail  the  defendant  here.  The  defendant  holds  the  land 
in  question  as  trustee  for  his  wife;  as  such,  the  legal  title  is  in 
him.  The  lessor  of  the  plaintiff  is  the  purchaser  of  the  land  at 
a  sheriff's  sale,  under  an  execution  against  the  defendant.  A 
purchaser  at  a  sheriff's  sale  succeeds  to  all  the  rights  of  the  de- 
fondant  in  the  execution;  that  is,  acquires  the  interest  the  latter 
had,  whatever  that  may  be,  in  the  state  it  was  in  at  the  time  the 
execution  was  levied:  Bviher/ord  v.  Oreen,  2  Ired.  Eq.  121.  The 
defendant  in  the  execution  cannot  deny  the  purchaser's  right 
to  stand  in  his  shoes.  Should  the  plaintiff  in  this  case  attempt 
to  deprive  the  trustee  of  the  possession  of  the  premises,  the  rem- 
edy of  the  cettui  que  truMi  will  be  in  a  court  of  equity. 

There  is  error  in  the  judgment  below,  and  by  consent  of  the 
defendant,  judgment  is  rendered  for  the  plaintiff. 

Judgment  reversed.  

PuBCHASSR  AT  SHSSifv's  Salb  Aoquikss  whatevor  ponenion  the  de- 
fendant in  the  execution  bad:  Cfingrieh  r,  FoUz,  67  Am.  Bee  631;  Stump  v. 
Ninry,  61  Id.  300;  Whipple  ▼.  Ihrrar,  64  Id.  99;  and  each  title  wiU  supporl 
an  action  of  ejectment:  Snaively  v.  Wagner,  45  Id.  640;  Lytrly  ▼.  Whefler,  53 
Id.  414;  bat  sbonld  tbe  execution  defendant  be  a  trustee,  the  purchaser  may 
be  enjoined  from  taking  possession  by  the  eeshU  que  trust:  Ttdly  ▼.  Beed,  74 
K.  C.  469^70;  Blaekmer  v.  PhiUipe,  67  Id.  343,  both  citing  the  principal 


That  DirxNi>AXT  nr  BzaocriON  happened  to  be  a  trustee  does  not  affect 
the  title  acquired  by  a  purchaser  at  execution  sale:  Parmer  v.  OUes,  5  Jones 
£q.  79;  because  a  levy  and  sale  would  divest  him  of  the  legal  title:  Atoore 
v.  BytTB,  65  N.  C.  243,  both  citing  the  principal  case.  Where,  however, 
the  defendant  holds  the  l^gal  title  as  a  trustee,  and  without  sny  beneiioial  in- 
terest therein,  the  better  opinion  is  that  an  execution  sale  against  him  is  en* 
tirely  inoperative:  F^reeman  on  Executions,  sees.  173, 181;  BmHh  v.  MeOamn^ 
24How.  39& 


DUPBEE  V.   DUPBBB. 

[4  Jam's  Law.  887.] 

Puihniiminr  doib  hot  Abisb  vbom  Pubchasb  of  a  particular  estate  in  land 
by  a  remainderman  or  reversioner  that  an  adjustment  of  a  elaim  wbioh 
the  vendee  has  against  the  vendor  is  embraced  in  such  purchase. 

Aonov  MAT  BX  MADfTAorxD  BT  BxMAiKDXBMAK  or  reversioner  after  the 
purchase  by  him  of  a  particular  estate,  for  waste  committed  before. 

Tbb8pa88  on  the  case  in  the  natiire  of  waste.  The  land  in  con- 
troversy belonged  to  Bedmond  Dupree  and  Willis  Dupiee  in 
fee,  and  the  latter  assigned  his  interest  to  the  iormer  before  tha 
commission  of  the  waste  alleged.    The  defendant  in  this  action^ 
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Elizabeth  Dupree,  was  the  widow  of  said  Willia,  and  haTing  dia- 
Bented  from  her  husband'a  will,  was  assigned  as  dower  the  land 
in  dispute.  It  was  proved  that  Abram  and  Elizabeth  had  jointty 
coltiYated  the  said  premises,  and  that  the  former,  with  the  con- 
sent of  the  latter,  had  cut  down  trees  and  cleared  a  x)ortion  of 
the  said  land  and  put  it  into  cotton.  The  plea  of  accord  and 
satisfaction,  relied  upon  by  defendants,  was  sought  to  be  sos- 
tained  by  proof  tending  to  show  that  the  estate  of  Elizabeth  was 
worth  two  thousand  dollars.  They  also  produced  a  treaty  for 
the  sale  of  her  right,  and  a  deed  showing  that  a  consideration  of 
one  thousand  seven  hundred  and  fifty  dollars  had  been  paid  by 
plaintiff  to  her,  for  the  conveyance  of  the  land  by  her  to  him. 
Defendants  contended  that  this  action  could  not  be  maintained, 
for  the  reason  that  plaintiff  had  purchased  said  estate  after  the 
waste  alleged  had  been  committed.  The  court  below  held  that 
the  plea  of  accord  and  satisfaction  was  not  sustained,  and  that 
plaintiff's  cause  of  action  was  not  barred  by  the  purchase  of  the 
dower  interest  after  the  waste  was  committed.  Exceptions  and 
apx>eal  by  defendants. 

B.  F.  Moore,  for  the  plaintiff. 

Bodman,  for  the  defendants. 

By  Court,  Battle,  J.  The  defendants  objected  to  the  plain- 
tiff's recovery,  upon  two  grounds:  1.  Because  of  an  accord  and 
satisfaction;  2.  Because  the  plaintiff  had  pxurchased  the  life 
estate  of  the  defendant  Elizabeth  Dupree  before  the  commence- 
ment of  his  action. 

We  are  of  opinion  that  there  was  no  evidence  to  support  the 
first  objection,  and  that  in  law  the  second  is  not  tenable. 

1.  The  only  testimony  offered  to  prove  the  accord  and  satis- 
faction was  the  treaty  between  the  parties  for  the  purchase  of 
the  defendant  Elizabeth's  life  estate,  and  the  deed  by  which  it 
was  conveyed  to  the  plaintiff,  upon  the  payment  of  the  price  by 
him.  We  are  unable  to  perceive  any  such  necessary,  or  even 
probable,  connection  between  that  transaction  and  tiie  adjust- 
ment of  the  damages,  which  the  plaintiff  had  a  right  to  claim 
for  the  injury  done  to  the  land  by  the  defendants,  as  to  make 
the  one  a  settlement  and  compensation  for  the  other.  In  all 
the  cases  cited  and  relied  upon  by  the  counsel  for  the  defendant, 
where  one  thing  is  presumed  from  another,  the  presumption  is 
founded  upon  the  principle  that  the  one  is  ordinarily  the  conse- 
quence of  the  other. 

Thus  as  it  is  common  in  England  for  the  purchaser  of  goods 
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to  give  his  note  for  the  price,  a  note  given  after  the  porchase  of 
goods  is,  in  the  absence  of  direct  proof,  presumed  to  have  in- 
cluded the  price  of  such  goods:  Muirie  t.  Harris^  1  Moo.  &  M. 
822.  So  an  order  for  money  is  not  usually  left  in  the  hands  of 
the  drawee,  unless  the  money  has  been  paid.  Hence  the  pos* 
session  of  the  order  is  admitted  as  evidence  of  the  payment: 
Blount  y.  Slarkey,  Tay.  110.  So  of  all  the  other  cases  where 
such  presumptions  have  been  allowed;  and  they  caD  never  be 
safely  admitted  unless  observation  and  experience  have  shown 
that,  in  the  laige  majority  of  instances,  certain  facts  have  caused, 
or  been  followed  by,  certain  results.  Can  it  be  shown  from 
observation  and  experience  that  the  purchase  of  a  particular 
estate  in  land  by  a  reversioner,  or  remainderman,  usually  em- 
braces an  adjustment  of  the  claim  for  damages  which  the  pur- 
chaser may  have  against  the  vendor?  Is  it  so  in  the  analogous 
case  of  a  purchase  by  a  remainderman  of  a  life  estate  in  slaves, 
or  other  personal  properly?  It  may  perhaps  be  said,  and  said 
truly,  that  such  instances  are  too  rare  for  the  production  of  any 
such  cases.  If  so,  it  will  be  rather  hazardous  to  lay  down  any 
rule  of  presumption  on  the  subject.  The  fact  might  be  so,  or  it 
might  not  be  so.  It  is  a  mere  matter  of  conjecture,  and  con- 
jecture is  no  proof  in  favor  of  him  who  is  bound  to  make  proof: 
Sution  V.  Madre,  2  Jones  L.  820.  We  therefore  agree  with  his 
honor  that  there  was  no  evidence  given  in  support  of  the  plea 
of  accord  and  satisfaction. 

2.  The  second  objection  is  founded  upon  the  idea  that  there 
must  exist  a  particular  estate,  and  a  reversion  at  the  time  when 
the  action  is  brought,  as  well  as  when  the  waste  was  committed. 
In  support  of  this,  the  counsel  for  the  defendants  relies  upon  the 
authority  of  Co.  Lit.  85  b,  where  it  is  is  said:  "  Note,  after 
waste  done,  there  is  a  special  regard  to  be  had  to  the  continu- 
ance of  the  reversion  in  the  same  state  that  it  was  at  the  time  of 
the  waste  done;  for  if,  after  the  waste,  he  granteth  it  over, 
though  he  taketh  back  the  whole  estate  again,  yet  is  the  waste 
dispunishable;  so  if  he  grant  the  reversion  to  the  use  of  himself 
and  his  wife,  and  of  his  heirs,  yet  the  waste  is  dispunishable, 
and  BO  of  the  like;  because  the  estate  of  the  reversion  continueth 
not,  but  is  altered,  and  consequently  the  action  of  waste  fox 
waste  done  before  (which  consists  in  privity)  is  gone." 

The  counsel  referred  also  to  the  case  of  Bacon  v.  Smiih^  41 
Eng.  Com.  L.  571,  where  Patteson,  J.,  in  remarking  upon  this 
passage  said:  ''It  had  immediate  reference  to  the  old  form  of 
action,  but  the  rule  equally  applies  to  an  action  on  the  case  in 
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Che  nattue  of  waste/'  It  is  unsecessary  for  as  to  inquire  whether 
if  the  plaintiff  in  the  present  case  had  granted  away  his  rever- 
sion he  could  have  maintained  his  action.  If  he  could  not,  it 
would  not  be  for  the  want  of  privity,  simply  because  privity  is 
not  now  necessaiy  to  the  action  on  the  case  in  the  nature  of 
waste.  Instead  of  being  confined,  as  the  old  action  of  waste  was, 
to  the  owner  of  the  inheritance  against  his  immediate  tenant  for 
life  or  years,  it  may  be  brought  by  a  person  in  remainder  or 
reversion  for  life  or  years  as  well  as  in  fee  or  in  tail,  and  against 
a  stranger  as  well  as  against  a  tenant:  Oreen  v.  Cole,  2  Saund. 
262,  note  7;  WiUiama  v.  Lanier,  Busb.  L.  80;  Doeier  v.  Chregory^ 
1  Jones  L.  100.  It  may  be  brought  also  in  the  tenuit  against 
a  tenant  after  the  term  for  life  or  years  has  expired:  Exrdyside 
V.  Thornton,  2  W.  Black.  1111.  Privity,  then,  not  being  essential 
to  the  maintenance  of  the  action,  we  are  not  aware  of  any  prin- 
ciple which  forbids  a  suit  by  a  remainderman  or  reversioner 
after  the  purchase  by  him  of  a  particular  estate  for  waste  done 
before. 

The  counsel  contends  that  the  right  to  damages  is  an  incident 
to  the  tenure,  and  that  when  the  plaintiff  has,  by  his  own  act, 
put  an  end  to  the  tenure,  the  incident  must  be  extinguished 
with  it;  but  we  have  seen  that  the  right  to  damages  for  the  waste 
does  not  depend  on  the  tenure,  and  of  course  the  inference 
that  it  must  cease  with  it  cannot  be  legitimately  drawn. 

There  is  no  error  in  the  judgment,  and  it  must  be  affirmed. 

Judgment  affirmed. 

Aonoy  or  Waste,  when  it  may  and  may  not  be  maintained  by  a  remain- 
dennan  or  reversioner:  Pyjiehon  v.  SUanUf  45  Am.  Dec  207;  KUmence  v. 
meere,  63  Id.  621;  mU9  v.  MiU$,  64  Id.  362,  and  note  370. 

Wmor  Onx  Thiko  is  Peisumkd  vbom  Anothxr,  it  is  founded  npon  the 
principle  that  the  thing  presamed  is  ordinarily  the  consequence  of  that  froiD 
which  the  presumption  is  raised]  Ktamedy  t«  WUUammm,  5  Jones  "L,  287» 
siting  the  principal 
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[4  Joaas**  Ljlv,  409.] 

Ptrghasd  at  SHXBurr's  Salx  uvdxr  VcNDmom  Bxpokas,  who  is  not  a 

party  to  the  proceedings,  need  not  show  that  all  preliminaty  prooeediage 

ha^e  been  taken,  and  duly  set  out  upon  the  record. 
DncRiraoN  or  Land  in  Lxvt  as  bsino  **  three  tracts  of  land  on  uuiey 

fork,  containing  three  hundred  and  sixty  acres,"  is  too  ysgne  and  andefr 

aite  to  identify  any  land. 
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SikLB  or  Lasd  Madb  under  Levt,  the  description  in  whioh  is  insufficieat, 
cannot  be  made  good  by  proof  of  facts  not  set  out  as  part  of  the  descrip- 
tion. 

EjECTKEsn?.  The  defendant  claimed  title  to  the  land  in  oon- 
troTersy  through  one  Allison,  who  was  a  purchaser  at  a  sheriff's 
sale.  The  levy  mentioned  in  the  opinion  is  as  follows:  "  Levied 
this  execution  on  twenty  head  of  hogs  and  ten  head  of  sheep, 
and  all  of  L.  Higdon's  standing  crop  of  com,  wheat,  and  rye, 
and  three  tracts  of  land,  containing  three  hundred  and  sixty 
acres  on  Caney  fork."  The  description  of  the  land  contained 
in  the  vendUumi  exponas  is  sufficiently  set  out  in  the  opinion,  as 
are  all  other  facts  necessary  to  an  understanding  thereof,  ex- 
cept that  the  defendant  proved  that  the  personal  property  men- 
tioned in  the  levy  was  sold  prior  to  the  issuance  of  the  vendir 
tioni  exponas;  but  he  did  not  prove  how  the  money  acquired  at 
the  sale  had  been  applied.  Verdict  and  judgment  for  the  de- 
fendant; plaintiff  appealed. 

Baxter,  for  the  plaintifll 

N.  W.  Woodfin  and  OaUher,  for  the  defendant. 

By  Court,  Peabson,  J.  The  levy  (supposing  it  to  be  sufficient) 
and  return  of  the  executions  gave  the  county  court  jurisdiction, 
so  as  to  make  applicable  the  rule.  Omnia  prassumunlur  rile  esse 
acta,  in  favor  of  a  third  person,  who  is  a  purchaser  under  the 
sheriff's  sale.  The  venditioni  exponas  gave  the  sheriff  power  to 
sell.  If  the  sale  made  under  it  could  be  treated  as  a  nullity,  by 
reason  of  a  supposed  irregularity  in  not  setting  out,  either  upon 
the  record  of  the  couniy  court,  or  in  the  vendiiioni  exponas,  what 
disposition  had  been  made  of  the  personal  property  levied  on, 
all  prudent  persons  would  be  deterred  from  bidding  for  land  at 
sheriff's  sale.  Accordingly,  it  is  established,  by  several  decisions 
of  this  court,  to  be  against  public  policy  to  require  persons  who 
are  not  parties  to  the  proceedings  to  see,  at  t^eir  peril,  that  all  the 
preliminary  proceedings  have  been  taken,  and  duly  set  out;  such 
as  notice  to  the  debtor,  advertisement  by  the  sheriff,  a  regular 
postponement  of  the  sale*-where  it  is  made  on  any  day  of  the 
return  term  other  than  Monday — ^that  the  debtor  had  no  goods 
and  chattels,  or  that  the  goods  and  chattels  levied  on  had  been 
otherwise  duly  disposed  of:  Jones  v.  Avstin,  10  Ired.  L.  20;  Beid 
T.  Largeni,  4  Jones  L.  454. 

In  regard  to  the  sufficiency  of  the  description  of  the  land,  set 
out  in  the  levy,  we  do  not  concur  in  the  view  taken  by  his  honor. 
The  statute  requires  that  the  levy  should  specify  the  land, 
*'  where  situate,  on  what  watercourse,  and  whose  land  adjoins." 
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Muggins  v.  Keichum,  4  Dev.  &  B.  L.  414,  Smith  t.  Zoto,  2  Ired. 
£i.  457,  and  other  cases,  decide  that  the  pzedse  mode  of  descrip- 
tion used  in  the  statute  need  not  be  pursued,  but  that  any  other 
mode  of  description  will  answer,  provided  the  land  is  as  dearly 
identified  by  it  as  it  would  be  if  the  description  required  by  the 
statute  had  been  given;  for  instance,  the  debtor^s  "  home  place," 
or  **  Lynn  place."  This  departure  is  permitted,  on  the  groimd 
Ihat  the  object  of  the  statute,  in  requiring  a  description,  being 
to  inform  the  sheriff  what  land  he  was  to  sell,  and  to  enable 
Udders  and  other  persons  to  know  what  land  was  offsredfor 
«ale,  may  be  as  well  effected  by  other  modes  of  description  sa 
that  indicated  in  the  statute;  and  consequently  another  mode 
of  description  will  suffice,  provided  the  land  is  thereby  as  weD 
identified. 

The  description  made  in  the  levy  in  this  case  is,  "  three  tracts 
t>f  laud  taken  as  the  property  of  Leonard  and  William  Higdon, 
on  Caney  fork,  containing  three  hundred  and  sixty  acres." 
This  description  is  as  vague  and  indefinite  as  could  well  be; 
it  describes  no  specific  luid — does  not  even  say  whether  the 
three  tracts  are  in  detached  i>arcels  or  adjoin  each  other,  or  hov 
much  each  contains.  Several  witnesses  swear  that  one  of  the 
tracts  was  well  known  in  the  neighborhood  as  the  property  of 
Leonard  Higdon,  was  his  residence,  and  that  he  owned  no  other 
land  in  the  county,  and  they  conclude  "  that  the  land  would  be 
as  well  known  by  the  description  in  the  levies  as  by  any  other, 
«nd  as  well  known  as  if  described  according  to  the  requisitions 
of  the  statute."  This  conclusion  could  not  be  established  by 
the  oath  of  fifty  witnesses;  for  the  simple  reason  that  it  is  im- 
possible for  it  to  be  true. 

The  witnesses  and  his  honor  in  the  court  below  fell  into  error 
by  not  distinguishing  between  that  which  is  a  part  of  the  de- 
scription and  that  vhich  is  merely  evidence  of  a  collateral  fact 
If  the  description  had  contained  these  additional  words,  ''one 
of  the  said  tracts  being  the  residence  of  Leonard  Higdon,  and 
the  other  two  tracts  adjoining  the  same,''  then  the  &cts  stated 
by  these  witnesses  would  have  established  the  truth  of  the  con- 
clusion; but  without  this  addition  to  the  description,  the  fact 
that  Leonard  Higdon  resided  on  one  of  the  tracts  was  simply 
collateral,  and  the  insufficiency  of  the  description  could  be  in 
no  wise  aided  by  it.  How  could  that  fact  enable  the  sheriff  to 
tell  what  land  he  was  to  sell,  or  enable  bidders,  or  other  persons, 
to  know  what  land  he  was  selling?  They  had  to  be  governed 
by  the  description  set  out  in  the  levy,  and  that,  as  we  have  seen, 
was  too  vague  and  indefinite  to  identify  any  land. 
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If  y  althoagh  the  description  in  a  levy  is  not  sufficient,  a  sale 
under  it  can  be  made  good  by  proof  of  facts  which  are  not  set 
out  as  part  of  the  description,  the  effect  will  be  to  defeat  the 
operation  and  purposes  of  the  statute,  and  allow  land  to  be  sold 
without  the  safeguards  which  the  legislature  has  provided  against 
fraud  and  surprise:  PhiUipse  ▼.  Eigdon^  Busb.  L.  880. 

The  court  erred  in  leaving  "  the  point  as  to  the  sufficiency  of 
the  proofs  to  identify  the  land  to  the  jury  as  a  question  of  fact/' 
and  the  plaintiff  was  entitled  to  tixe  instruction  asked  for, 
<*  that  the  evidence  was,  in  law,  insufficient  to  establish  that 
point,"  because  there  was  no  part  of  the  description  to  which 
the  evidence  was  applicable.  In  directing  the  jury  to  inquire 
**  whether  this  description  is  as  certain  [t.  e.,  locates  the  land  as 
definitely]  as  that  required  by  the  statute,"  his  honor  evidently 
confounds  the  description  in  the  levy  with  the  proof  offered  in 
regard  to  matter  to  which  no  part  of  the  description  xeferzed« 
Venire  de  novo. 

Judgment  reversed 

PuBGHASEBS  ABB  NOT  RiQUiBBD  to  look  iBto  tho  regalari^  of  jttdgmanti 
and  ezecatiooB  under  which  they  purchase:  Minor  v.  Preaident  etc,  ^NcUcKOf 
43  Am.  Deo.  488,  note  499;  and  when  not  plaintiff  in  the  execution,  they  need 
not  ahow  the  judgment  on  which  the  execution  was  founded:  Hardin  t. 
Chtek,  64  Id.  600;  Sydnory.  Roberta,  66  Id.  84,  and  note  96. 

Dbscbiftion  whbn  too  Vagob  and  indefinite  to  locate  land:  Ma$m  v« 
Taylor,  anUt  p.  760,  and  note.  Instances  of  insufficient  description  of  land  in 
levy:  Taylor's  Leaaee  ▼.  Cozart,  40  Am.  Dec  666;  Brigemee  v.  JSnoin*a  Lesae^ 
67  Id.  779,  and  citations  in  notes  to  these  cases. 

Pabol  Evidekob  xxceft  in  Case  of  latent  ambiguity  is  in  general  inadmis- 
sible to  show  the  identity  of  land  levied  on  under  execution:  Brigamce  v,  Br» 
wn*$  Leaaee^  67  Am.  Dea  779,  and  note  782;  but  see  Summerlin  v.  Heaterly,  66 
Id.  639,  note  641,  where  it  is  held  that  parol  evidence  is  admissible  to  show 
that  the  description  in  a^.  /a.  applies  to  certain  land. 

Lbvt  on  Land  Pbesumbs  Want  of  personal  goods,  and  a  purchaser  at  ex- 
ecution sale  is  not  bound  to  prove  such  fact  in  the  trial  of  a  case  involving  his 
title  Boquired  at  snoh  sales  ^amef  v.  ffycUt,  87  K.  0.  817»  dting  the  principal 
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[4Jo»'sLaw,488.] 

limrar  BiLOHGnro  to  ABflOONDiNO  Debtob  in  the  hands  of  a  clerk  of  a 
eonrt  of  equity  under  a  decree  for  the  sale  of  land  for  the  purposes  of 
partition  may,  after  an  order  of  distribution,  be  attached,  and  tha 
dark  garnished  by  the  debtor's  creditors,  under  the  statute  of  North 
OMolina. 
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AxTicHMBirr.    The  opinion  contains  the  fMste. 
Avery ^  for  the  plaintiff 
OaUher,  for  the  defendant. 

By  Cotirty  Pbabsov,  J.  It  is  not  neoesaaiy  to  complicate  Aa 
case  by  taking  into  consideration  any  other  matter  eaTO  that  in 
reference  to  J.  B.  Ballew,  becanse  the  amount  belonging  to  him 
in  the  hands  of  the  garnishee  is  more  than  enough  to  dischazge 
the  debt  of  the  phuntiff. 

Puetty  the  garnishee,  states  that  he  has  in  his  hands  three 
hundred  and  sereniy-seyen  dollars  and  eighfj-ftTC  oents,  money 
belonging  to  J.  B.  Ballew;  that  the  money  came  into  his  hands 
as  clerk  and  master  of  the  court  of  equity,  under  a  decree  for 
the  sale  of  the  land  of  Peter  Ballew,  sen.,  on  a  bill  filed  bj 
the  heirs  at  law,  for  a  sale  for  the  purposes  of  partition;  that  J. 
B.  Ballew  was  one  of  the  heirs,  and  that  his  share,  to  wit,  three 
hundred  and  seventy-seyen  dollars  and  eighty-fiye  cents*  still 
remains  in  his  hands  as  clerk  and  master.  The  question  is, 
Can  this  money,  belonging  to  an  absconding  debtor,  be  reached 
by  a  creditor  under  the  proyisions  of  the  statute  in  reference  to 
original  attachments  and  garnishments? 

The  statute  subjects  to  attachment  all  the  estate  of  an  ab- 
sconding debtor,  and  all  debts  due  to  him  by  any  person,  and 
all  effects  belonging  to  him  in  the  hands  of  any  person.  This 
money  falls  under  the  description  of  *'  effects  belonging"  to  J. 
B.  Ballew  (the  absconding  debtor)  in  the  hands  of  Puett  (the 
garnishee).  So  the  case  is  within  the  words  of  the  statute,  and 
the  question  is.  What  is  there  to  take  it  out  of  its  operation? 

If  there  be  anything,  it  must  be  the  &ct  that  the  money  was 
receiyed,  and  still  remains  in  the  hands  of  Puett  as  clerk  and 
master  in  equity. 

How  it  would  haye  been  before  the  money  was  collected,  and 
an  order  of  distribution,  we  are  not  now  to  inquire;  but  most 
of  the  other  heirs  haying  receiyed  their  shares,  this  money  has 
been  ascertained  and  set  apart  as  belonging  to  J.  B.  Ballew, 
being  his  share.  The  point  is,  Does  the  fact  that  Puett,  who 
has  the  money  in  his  hands,  is  the  clerk  and  master  in  equity, 
take  the  case  out  of  the  operation  of  the  statute? 

11  a  case  &lls  within  the  words  of  a  statute,  it  must  be  within 
its  operation,  unless  there  be  a  sufficient  reason  for  making  it 
an  exception. 

By  way  of  illustration:  if  a  debtor  is  entitled  to  an  equitaUe 
chose  in  action,  in  a  general  sense,  this  is  '*  a  debt  due  to  him,** 


Aug.  1857.]  Qattheb  v.  Ballew.  766 

'vrithin  the  words  of  the  statute;  but  as  the  proceeding  is  in  a 
court  of  law,  which,  from  its  mode  of  trial,  etc.,  is  not  compe- 
tent to  deal  with  and  ascertain  equities,  the  case,  for  that  reason, 
is  made  an  exception,  and  is  held  not  to  be  within  the  operation 
of  the  statute.  This  is  assumed  in  JPectce  v.  Jones^  3  Murph. 
256,  and  a  distinction  is  taken:  when  the  objects  of  a  deed  of 
trust  are  accomplished,  so  as  to  leave  but  one  equily,  which  is 
ascertained  and  fixed,  t.  0.,  the  excess  of  the  proceeds  of  the 
sale  of  the  property  conveyed,  after  the  debts  secured  by  the 
trust  are  all  paid,  whether  such  excess  be  in  money  or  in  notes, 
it  may  be  reached  by  attachment  and  garnishment,  **  consider- 
ing the  general  scope  and  spirit  of  the  statute;"  on  the  ground 
that  the  reason  for  making  an  exception,  in  respect  to  equitable 
choses  in  action,  no  longer  exists  after  the  extent  of  the  equify 
is  ascertained. 

So  in  Oibbs  t.  M)Kdy,  4  Dev.  L.  172,  it  is  held  that  wherd 
the  wife  of  a  debtor  is  entitled  to  a  share  of  certain  slaves,  con- 
veyed by  deed  **  to  hold  in  trust,  to  be  divided  into  three  equal 
pfui»,"  etc.,  the  husband's  interest  is  not  subject  to  attachment, 
and  in  a  very  elaborate  opinion,  Buffin,  0.  J.,  expresses  the 
opinion  that  where  slaves  are  held  in  trust  for  two  or  more, 
the  interest  of  one  of  the  cestuis  que  trust  is  not  subject  to  at- 
tachment, because  it  could  not  be  sold  under  execution  by  force 
of  the  act  of  1812,  inasmuch  as  the  purchaser  would  acquire  a 
part  of  the  legal  estate,  and  hold  as  tenant  in  common  with  the 
trustee,  which  division  of  the  legal  estate  would  embarrass  the 
execution  of  the  trust;  for  which  reason,  the  case  would  be  an 
exception,  although  the  slaves  would  be  "  effects  belonging  to 
the  debtor"  in  the  hands  of  the  trustee. 

So  in  ElUoU  v.  Newby,  2  Hawks,  22,  it  is  held  that  the  inter- 
est of  a  debtor,  who  is  entitled  to  a  distributive  share  of  an 
estate,  is  not  (before  the  estate  is  settled  and  the  amount  of  the 
share  ascertained)  subject  to  attachment;  for  the  reason  that 
distributive  shares  and  legacies  are  not  recoverable  in  a  court  of 
law.  But  Henderson,  J.,  expresses  an  inclination  of  opinion  to 
the  contnuy;  although,  as  he  says,  **  the  authorities  are  the 
other  way." 

The  reason  for  which  this  class  of  cases  is  made  an  exception 
is  that  the  amount  of  a  distributive  share,  or  the  right  to  a 
legacy,  depends  upon  how  for  there  is  enough  to  pay  debts, 
which  involves  the  necessity  of  taking  an  account;  and  it  is  admit- 
ted that  the  mode  of  trial  in  a  common-law  court  is  not  adapted 
to  thftt  pupoM.    But  if  we  mippoM  the  amoimt  of  the  ihMi  to 
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be  ascertained,  and  the  money  itself  set  apart  for  the  distribatee, 
then  the  reason  for  making  the  case  an  exception  no  longer  ex- 
ists. So  property  held  by  or  debts  due  to  an  absconding 
debtor  as  a  trustee  is  an  exception,  for  the  reason  that  he  has 
nothing  but  the  naked  legal  title,  and  a  purchaser  or  the  person 
claiming  under  the  proceeding  would  be  in  equity  bound  by  tfaa 
original  trust:  Simpwn  y.  Harry,  1  Dev.  &  B.  L.  202. 

So  money  in  the  hands  of  a  sheriff,  collected  under  an  execu- 
tion in  favor  of  an  absconding  debtor,  forms  an  exception,  and 
is  not  subject  to  attachment;  nor  is  the  sheriff  subject  to  gar- 
nishment in  respect  thereof.  This  exception  is  made,  not  for  the 
reason  that  the  person  having  in  his  hands  the  effects  of  an  ab- 
sconding debtor  is  an  officer  of  the  court,  but  on  the  ground 
that  the  writ  commands  the  sheriff  to  make  the  amount,  and  have 
it  at  the  next  term  of  the  court,  and  make  due  return  thereof, 
and  that  the  performance  of  the  duty  imposed  by  this  order  of 
the  court  would  be  made  impossible,  or  at  all  events,  that  its  dis- 
charge would  be  greatly  embarrassed,  if  the  fund  was  liable  to  be 
intercepted  by  an  attachment  or  garnishment.  In  Orr  v.  Ifc- 
Bride,  2  Car.  Law  Bepos.  267,  this  exception  is  admitted,  but  a 
distinction  is  taken  in  respect  to  the  surplus  in  the  hands  of  the 
sheriff  after  paying  the  amount  of  the  execution,  and  it  is  decided 
that  the  surplus  may  be  reached  by  a  creditor  of  tha  debtor  in 
the  execution,  and  the  court  say:  *'  It  has  been  ruled  that  money 
in  the  hands  of  a  sheriff,  raised  by  him  in  obedience  to  a  writ, 
is  not  attachable,  because  it  would  interfere  with  the  rights  of 
others,  embarrass  and  sometimes  render  ineffectual  the  process 
of  the  court  and  produce  endless  litigation.  But  a  surplus  re- 
Mutining  in  the  sheriff's  hands  is  the  property  of  the  defendant 
in  the  suit,  who  may  immediately  demand  and  enforce  the  pay- 
ment thereof,  on  which  account  it  is  considered  that  the  sheriff 
holds  it  in  his  private  character,  and  not  in  his  official  capaciiy, 
although  it  came  to  his  hands  and  he  is  accountable  for  it 
in  virtuie  officii."  For  similar  reasons,  it  is  held  that  when  an 
execution  issues  against  A,  and  is  levied  bona  fide  on  property 
in  possession  of  B,  on  the  allegation  that  the  property  really  be- 
longed to  A,  the  action  of  replevin  will  not  lie  against  the 
sheriff  or  other  officer  making  the  levy,  either  at  common 
law  or  under  our  statute:  McLeod  v.  OateSf  8  Ired.  L.  887; 
Carroll  v.  Suasey,  9  Id.  89.  The  decision  is  not  put  on  the 
ground  that  the  taking,  or  the  detention,  or  the  conversion,  was 
by  an  officer  of  the  court,  but  on  the  ground  that  the  execution 
of  a  command  of  the  court  would  be  prevented  or  embarxassed 
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if  the  officer  oould  be  stopped  by  the  writ  of  replerin,  and  it  m 
therefore  held  that  although  the  case  is  within  the  words  of  the 
statute,  it  is  excepted  out  of  its  operation. 

These  are  all  of  the  cases  (with  the  exception  of  two,  that  will 
be  referred  to)  which  haye  been  decided  by  our  court,  inyolving 
the  construction  of  the  statute,  and  they  establish  this  position: 
to  take  a  case  out  of  the  operation  of  the  statute,  the  fund  must 
be  unascertained,  and  of  such  a  nature  that  a  court  of  law  can- 
not deal  with  it;  or  it  must  be  in  the  hands  of  an  officer,  the 
performance  of  whose  duly  in  regard  to  it  would  be  prevented' 
or  embarrassed  if  it  was  subject  to  be  intercepted  by  the  claim- 
of  an  attaching  creditor. 

Upon  the  authorily  of  these  decisions,  and  the  reasons  oit 
which  they  are  put,  we  should  have  arrived  at  the  conclusion, 
without  hesitation,  that  a  fund  which  is  ascertained,  in  regard 
to  which  the  court  is  expected  to  take  no  further  action,  and 
which  is  no  longer  subject  to  its  control,  but  may  be  imme- 
diately demanded  and  the  payment  thereof  enforced  by  the 
debtor,  was  subject  to  attachment,  although  the  person  who 
had  it  in  his  hands  happened  to'  be  the  clerk  and  master  in 
equity,  but  for  the  cases  of  Alston  v.  Glay,  2  Hayw.  171,  Battle'a 
ed.,  360,  and  Overton  v.  HiU^  1  Murph.  47,  the  one  decided  in  1802" 
and  the  other  in  1805,  which  were  cited  and  relied  on  in  th« 
argument.  Both  of  these  cases  were  decided  before  the  present- 
organization  of  this  court.  In  Overton  v.  SiUy  aupra,  the  opin- 
ion  of  the  court  is  given  without  any  reason  or  reference  to  au- 
thority, and  is  a  mere  echo  of  Alston  v.  Clay,  supra.  In  the  report 
of  that  case  Hayward's  argument  for  the  plaintiff  is  set  out,  and 
without  noticing  the  reasoning  of  the  learned  counsel,  the  court 
announces  the  proposition  that  it  had  been  several  times  decided 
that  moneys  in  the  hands  of  a  sheriff  cannot  be  attached;  there- 
fore, that  moneys  in  the  hands  of  a  clerk  of  the  court  cannot  be  at- 
tached, which  is  a  non  sequiiur.  True,  the  clerk,  as  well  as  the 
sheriff,  is  an  officer  of  the  court,  but  the  reason  for  making  an  ex- 
ception in  respect  of  money  in  the  hands  of  the  sheriff  is  not  be- 
cause he  is  an  officer  of  the  court,  but  because  he  could  not  obey 
the  command  of  the  writ,  and  the  discharge  of  the  duty  imposed 
upon  him  would  be  embarrassed,  if  the  money  could  be  inter- 
cepted by  an  attachment;  which  reason  does  not  apply  to  the 
case  of  money  in  the  hands  of  a  clerk.  The  conflict  between 
these  two  cases  and  the  subsequent  cases  to  which  we  have  re- 
ferred is  pointed  at  in  a  note  by  the  editor  of  the  last  edition  of 
Ehyward's  reports.    After  fuU  consideration,  we  are  satisfied* 
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that  the  two  cases  oazmot  be  sapported,  being  opposed  as  mil 
by  the  reason  of  the  thing  as  by  all  the  cases  on  the  sabjeeL 

The  provision'  of  the  revised  code,  c.  7,  sec.  20,  by  which  a 
creditor  is  enabled  to  reach,  by  a  bill  in  equity,  a  fond  which 
cannot  be  attached  at  law,  so  far  from  being  opposed  to  our 
conclusion,  tends  to  support  it;  for  it  shows  that  the  legislatme 
looked  upon  the  remedy  by  attachment  as  a  subject  entitled  to 
favor  and  to  a  liberal  construction,  because  it  tended  to  seean 
the  ends  of  justice;  for  which  reason,  they  give  a  creditor  aa 
attachment  in  equily,  where  the  fund  cannot  be  reached  by  aa 
attachment  at  law. 

The  judgment  in  the  court  below  must  be  reyersed,  and  s 
judgment  entered  for  the  plaintiff.  There  was  no  conLruveny 
as  to  the  facts,  and  the  case  is  presented  as  one  agreed,  the  only 
purpose  being  to  decide  the  question  of  law,  although  the  state- 
ment is  not  drawn  in  a  manner  strictly  formal. 

Judgment  reversed,  and  judgment  for  the  plaintiff, 

Momnr  in  Custodt  ov  Law  is  not  sabject  to  attachment  or  garnfiihnMote 
Clymer  v.  WillU,  58  Am.  Dec.  414,  aod  note,  collecting  prior  cases;  Adam»  ▼. 
HaaheU,  65  Id.  491,  and  note;  bnt  Bnrplns  money  in  the  handa  of  a  thniS 
after  aatisfaotion  of  an  execution  is  sabjeot  to  attachment  by  creditoiv  of  the 
eiecution  debtor:  Tucker  v.  Atkinaon^  34  Id.  650,  and  note  652;  Kmif  ▼• 
Moore,  41  Id.  44;  Tucker  v.  Atkinson,  4^  Id.  650;  Pierce  ▼.  CarUian,  54  U. 
405,  and  notes  to  these  cases;  for  a  fall  discussion  of  the  question,  see  Etefr* 
man  on  EzecutionB,  sea  130;  Drake  on  Attachment^  see.  509»  both  cituig  tbs 
ptinoipal  case  to  the  point  contained  in  the  qrUabos  mgprtk 
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[6  Jem's  Law.  9.] 

AifiLAT  IB  FzoHmro  ov  Two  o&  Mobk  Pebsoiis  In  a  pabUo  pIsMb  to  tbi 
terror  of  the  citiaens;  and  if  one  person,  by  snoh  aborive  langnage  towsrii 
another  as  is  calculated  and  intended  to  biing  on  a  fights  indnoes  tbsl 
other  to  strike  him,  he  is  guilty,  though  he  may  be  onaUe  to  retnzn  the 
blow. 

Indiotment  for  an  afi&aj.  Perry  and  one  Whitehall  met,  and 
the  former  asked  the  latter  to  step  to  one  aide  with  him«  as  he 
wished  to  have  a  friendly  conyersation  with  him;  upon  White- 
hall's doing  as  requested,  Peny  began  abusing  him,  by  prefer- 
ring charges  against  him,  and  speaking  disrespectfully  of  hia 
wife  and  daughter.  He  thereupon  said  that  he  would  not  stand 
the  charge  against  his  family,  and  struck  Peny,  knocking  him 
down.    By^standers  interfered  before  Peny  could  strike,  and 
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{he  conflict  ended.  The  court  charged  that  if  from  the  aboye 
feels  the  abusive  hmguage  used  was  calculated  to  bring  on  a 
fight,  Peny  was  guilty,  though  he  did  not  strike  a  blow.  De- 
fendant excepted.    Verdict  and  judgment  for  the  state. 

WiUiam  H.  Bailey  and  William  A.  Perkins^  aUomeyaifeneral^ 
for  the  state. 

Heath,  for  the  defendant. 

By  Court,  Battlb,  J.  An  aSraj  is  defined  to  be  the  fighting 
of  two  or  more  persons  in  a  public  place,  to  the  terror  of  the 
citizens:  State  v.  JUen,  4  Hawks,  856;  Slate  y.  Woody,  2  Jones  L« 
836.  From  this  definition,  it  seems  to  us  to  be  plain  that  if  one 
person,  by  such  abusive  language  towards  another  as  is  calcu* 
lated  and  intended  to  bring  on  a  fight,  induces  that  other  to 
strike  him,  he  is  guilty,  though  he  may  be  unable  to  return  the 
blow.  He  is  uhdoubtedly  the  immediate  cause  of  the  breach  of 
the  peace,  and  is  morally  the  more  guilty  of  the  two;  and  we 
are  not  aware  of  any  principle  which  prevents  the  law  from  re- 
garding him  as  a  criminal.  The  only  argument  urged  in  his 
favor  is  that  the  use  of  words  alone,  however  insulting  to  his 
adversary,  is  not  a  misdemeanor,  and  that,  being  innocent  up  to 
the  time  when  he  is  stricken,  he  cannot  be  made  guilty  by  the 
sole  act  of  such  adversary.  The  argument  is  plausible,  but  will 
not  bear  the  test  of  strict  examination.  If  one  man,  by  words 
or  signs,  instigates  another  to  strike  a  third,  he  is  clearly  guilty 
of  an  assault  and  batteiy  the  moment  the  blow  is  stricken, 
though  no  offense  is  committed  until  that  is  done.  That  case 
is  like  the  present  in  principle,  and  we  cannot  distinguish  the 
one  from  the  other.  An  affray  is  denounced  by  the  law  as  a 
misdemeanor,  because  it  is  a  breach  of  the  peace;  and  surely, 
he  who  intends  to  provoke  it,  and  does  provoke  it,  ought  not  to 
escape  the  necessary  consequence  of  his  guilty  intention.  The 
charge  of  his  honor  in  the  court  below  was  correct,  and  the  judg- 
ment must  be  affirmed. 

Judgment  affirmed.  ____ 

Words  Alonx  ov  Pabths  will  not  oonstitate  aa  aflkay;  bot  words  ao- 
oompanied  by  aoti  in  drawing  knives  and  attempting  to  use  them  will  make 
the  partiea  guilty:  ffmokmu  v.  StaU,  58  Am.  Dec  617. 

Tax  FBiNOiFAL  OAflB  IS  OErKD,  and  its  doetrine  approved.  In  BUU0  v.  JEinir* 
86  N.  C.  808;  8iaU  v.  Daoie,  80  Id.  353. 
Am.  Dbg.  Voik  LXIX— 40 
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Bbanoh  &  Thomas  t;.  Morrison. 

[6  Jons'*  Law.  U.] 

TuBpnrrnoB  m  Bozis  Cur  raro  Trbxs  is  penonal  property. 

Tenant  in  PossEasioN,  thouoh  Ebt  has  No  Titlb  to  the  lind,  is  the 

owner  of  turpentine  prodaced  by  his  labor  and  coltivation,  and 

from  the  realty.    He  may  maintjiin  trover  for  its  conversion  agninHt  the 

owner  of  the  land. 
Tbotkb  Foundxd  on  PoasiBBnoN  can  only  be  defeated  when  the  true  owner 

is  known;  a  mere  poBsibility  that  anch  owner  will  afterwards  be  diaeo^ 

ered  will  not  defeat  snch  action. 

Tboybb  for  the  conyersion  of  tuipentdne  taken  oat  of  bazet 
cut  into  trees.     Plaintiffs  proTed  that  they  were  the  lessees  of  a 
tract  of  land  from  one  McKay,  who  worked  the  land  the  year 
previous  to  their  lease,  and  cut  boxes  in  the  trees;  during'  plain- 
tiffs' possession  they  cut  other  boxes,  and  after  all  of  these  boxes 
had  filled  with  turpentine,  one  Morrison,  the  inteistate  of  defend- 
ant Morrison,  and  the  other  defendant,  dipped  the  turpentine, 
amounting  to  about  forty  gallons,  from  the  boxes  and  carried  it 
away.     Defendants  produced  a  grant  dated  January,  1854,  to 
Alexander  Morrison.    This  grant  embraced  the  land  upon  which 
the  trees  were  growing  from  which  the  turpentine  was  made, 
and  they  claimed  to  have  entered  and  taken  it  under  this  grant. 
Plaintiffs  then  offered  in  evidence  a  grant  to  one  Blount,  dated 
1795,  and  for  the  territory  containing  the  trees  producing  the 
turpentine  in  controversy.    They  also  produced  several  convey- 
ances for  the  same,  none  of  them,  however,  connecting  the  plain- 
tiffs with  Blount  at  the  date  of  said  lease,  or  at  the  time  of  the 
commencement  of  the  present  suit     The  court  below  held  that 
plaintiffs  had  shown  title  out  of  themselves,  and  therefore  could 
not  recover;  they  were  nonsuited,  and  appealed. 

McKay  and  Moore,  for  the  plaintiffs. 
Shepherd  and  WinsUnOf  for  the  defendants. 

By  Court,  Peabson,  J.  Turpentine  in  boxes,  in  a  state  to  be 
dipped  up,  is  personal  property.  It  no  longer  forms  a  part  of 
the  tree,  but  has  been  separated  by  a  process  of  labor  and  cul- 
tivation. If,  like  the  sap  of  the  sugar-maple,  its  flow  was  di- 
rected into  vessels  on  the  ground  near  the  tree,  no  one  would 
doubt  its  being  severed  from  the  realty.  This  is  the  same,  in 
effect,  with  turpentine,  although  its  flow  is  directed  into  boxes 
cut  in  the  tree  itself.  When  it  ceases  to  be  a  part  of  the  tree, 
it  becomes  personal  property:  Stale  v.  Moore,  11  Ired.  L.  70  [5S 
Am.  Dec.  401]. 
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It  was  then  insisted,  that  although  the  turpentine  was  peiv 
sonal  property,  in  the  possession  of  the  plaintiff  at  the  time  of 
the  conyersion,  yet  he  oould  not  maintain  trover,  for  the  right 
of  property  was  not  in  him,  and  the  trae  owner  was  known,  to 
wit,  the  heirs  of  Bloont,  who  had  title  to  the  land. 

It  is  settled  by  Barwick  t.  Barwick,  11  Ired.  L.  80,  that  trover 
will  not  lie  upon  a  mere  possession,  where  the  true  owner  is 
known.  The  plaintiffs'  counsel  commented  upon  this  case,  but 
we  are  satisfied  that  it  rests  upon  correct  principles,  and  it  is 
approved  in  Craig  v.  MiUer,  12  Id.  875,  which  case  is  distin- 
guished and  put  on  the  ground  taken  in  Armory  v.  Delamirie^ 
1  Stra.  505,  that  the  true  owner  was  not  known.  In  our  case, 
however,  suppose  the  land  belongs  to  Blount's  heirs,  that  does 
not  give  them  a  right  to  the  turpentine  which  had  been  severed 
from  the  realty  by  the  plaintiffs  while  they  were  in  possession 
of  the  land;  on  the  contrary,  the  turpentine,  when  by  the  labor 
and  cultivation  of  the  plaintiffs  it  was  made  personal  properly, 
became  the  property  of  the  plaintiffs.  So  they  are  the  true 
owners.  The  heirs  of  Blount,  if  they  ever  regain  possession  of 
the  land,  may  have  an  action  of  trespass  quare  claiisum  fregitf 
*'  for  treading  down  grass/'  against  the  plaintiffs;  but  they  will 
have  no  right  of  action  to  recover  this  particular  turpentine, 
either  against  them  or  the  defendants,  for  they  never  had  a 
right  of  property  in  it,  and  cannot  acquire  either  a  right  of  pos- 
session or  of  property  in  respect  to  it  by  the  jiia  posUiminii: 
Brothers  v.  Hurdle,  10  Id.  490  [51  Am.  Dec.  400].  It  is  there 
held  that  the  owner  of  land  cannot  maintain  trover  for  com, 
fodder,  etc.,  that  had  been  raised  qn  the  land  and  severed  while 
the  defendant  was  in  possession.  The  court  say:  "  The  amount 
of  it  would  be,  when  one  who  has  been  evicted  regains  posses- 
sion, he  may  maintain  trover  against  every  one  who  has  bought 
a  bushel  of  com  or  a  load  of  wood  from  the  trespasser  at  any 
time  while  he  was  in  possession  1  This,  especially  in  a  country 
where  there  are  no  markets  overt,  would  be  inconvenient,  and 
no  person  could  safely  buy  of  one  whose  title  admitted  of  ques- 
tion." 

The  defendants'  counsel  took  a  distinction  between  things 
which  are  of  annual  cultivation,  e.  g,^  com,  and  such  as  are  of 
the  natural  growth  of  the  earth,  e.  g.,  trees.  The  distinction 
makes  a  difference  to  this  extent:  the  former  is  personal  prop- 
erty for  some  purposes  before  severance,  the  latter  is  not;  but 
after  severance,  both  species  become  personally,  and  the  same 
principle  is  applicable. 
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The  defendants'  counsel  then  insisted  that  although  he  could 
not  be  sued  in  trorer  by  Blount's  heirs,  yet  he  would  be  exposed 
to  their  action  of  trespass  quare  clausnm,  in  which  the  value  of 
this  turpentine  would  be  incidentally  inyolyed,  and  he  could 
not  protect  himself  by  the  plaintiffs'  recovery  from  being 
charged  a  second  time  in  respect  thereof,  and  therefore  he  con- 
tended the  case  fell  within  the  principle  of  Banoick  t.  Barwict, 
11  Ired.  L.  80. 

The  principle  cannot  be  extended  that  far.  The  action  of 
trover,  founded  upon  the  plaintiffs'  possession,  can  only  be  d&> 
feated  when  the  true  owner  is  known,  so  that  the  defendant,  by 
satisfying  the  judgment,  would  not  become  the  owner  of  the 
chattel  by  a  judicial  transfer,  but  would  be  exposed  to  a  second 
action  in  respect  to  the  chattel  itself.  A  mere  possibility  that 
the  owner  may  afterwards  be  discovered  will  not  defeat  the  ac- 
tion: Armory  v.  Delamirie,  1  Stra.  505;  Craig  v.  MiUer,  12  Ired. 
L,  375. 

In  our  case,  the  plaintiffs  are  the  owners  of  the  chattel;  the 
defendants,  by  satisfying  the  judgment,  will  acquire  a  perfect  title 
to  it,  and  the  possibility  that  Blount's  heirs  may  sue  them  for 
trespass  to  the  land  cannot  defeat  the  action,  for,  in  fact,  the 
value  of  this  turpentine  would  not  even  incidentally  be  chazge- 
able  to  them,  it  having  been  severed  and  become  the  personal 
property  of  the  plaintiffs  before  the  defendants  trespassed  upon 
the  land.  So  that  the  value  of  the  turpentine  could  only  be 
taken  into  the  amount  of  damages  in  the  action  of  trespass 
against  the  plaintiffs  which  Blount's  heirs  may  bring  against 
them.    There  is  error. 

Nonsuit  set  aside,  and  a  venire  de  novo. 


Tbovxb,  What  Posssssioii  Aim  Tetls  NiansABT  in  order  to  maintuat 
CtrtM  Y.  OuHford,  28  Am.  Dea  700;  TVrley  ▼.  TVidber,  35  Id.  449;  LewU  v. 
MMey,  84  Id.  379;  Lowrtmore  ▼.  Beny^  64  Id.  188;  Amu  ▼.  Paimiar^  66  Id. 
271,  and  cltationf  in  notes  to  these  cases. 

Ths  FsnrciPAL  casb  was  again  before  the  ooort*  and  is  reported  in  6  Jones 
L.  16.  The  same  qnestions  were  then  involTed,  and  it  was  decided  on  tiie 
authority  of  the  case  here  reported. 
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Purvis  v.  Wilson. 

[6  JoaxB'a  Law,  23.] 

GoPABOXNBBS  HAD  BiOHT  TO  PABTmoH  at  ooounon  law;  saoh  right  mm 
given  to  joint  tenants  and  tenants  in  common  by  statute. 

When  in  Pbtihon  ior  Pabtition,  filed  in  a  court  of  law,  the  defendant 
pleads  sole  seisin  in  himselfy  the  court  may  proceed  sad  try  the  issue 
thus  arising.  It  is  only  when  the  petition  is  filed  in  a  court  of  equity  that 
the  action  of  ejectment  becomes  necessary. 

Petitiok  for  partition.  Defendant  pleaded  that  be  had  never 
been  a  tenant  in  common  with  petitioners,  and  also  pleaded  sole 
seisin  in  himself  to  the  land  in  c[iiestion.  Upon  the  hearing, 
plaintiffs  moved  that  the  issue  of  title  be  submitted  to  a  jniy, 
but  the  court  refused,  and  ordered  the  proceedings  suspended 
until  the  question  of  title  should  be  tried  in  an  action  of  eject- 
ment.    Plaintiffs  appealed. 

Chrretl  and  Barnes^  for  the  plaintiffs. 
Winston,  jun.^  for  the  defendant. 

By  Court,  Pbabson,  J.  Coparceners  had  a  right  to  partition  at 
common  law;  it  was  given  to  joint  tenants  and  tenants  in  common 
by  statute.  The  remedy  was  in  a  court  of  common  law  by ''  writ 
of  partition:"  Pitz.  Nat.  Brev.  266;  Co.  Lit.  169  a,  note  2.  The 
inconveniences  attending  the  mode  of  suing  and  having  the 
partition  made  induced  the  court  of  equity  to  assume  a  concur- 
rent jurisdiction;  but  this  did  not  affect  the  common-law  rem- 
edy: Holmes  v.  Holmes,  2  Jones  Eq.  334. 

If  the  proceeding  is  in  equity,  and  the  defendant  denies  the 
relation  and  avers  a  title  in  severalty  so  as  to  put  the  title  in 
issue,  the  court  will  not  undertake  to  decide  it,  but  will  direct 
it  to  be  tried  by  an  action  of  ejectment,  the  defendant  admitting 
an  actual  ouster,  etc.,  and  the  plaintiff,  after  getting  a  judgment 
in  that  action,  is  entitled  to  a  decree  for  partition.  But  if  the 
proceeding  is  in  a  court  of  common  law,  and  the  defendant 
pleads  non  tenant  insimul,  sole  seisin  in  himself,  which  is  the 
''general  issue''  in  the  action  for  partition.  Com.  Dig.,  tit. 
Pleader  3,  F,  3,  Boothe  on  Beal  Actions,  246,  the  issue  joined 
upon  that  plea  is  tried  like  other  issues,  and  if  found  in  favor  of 
the  plaintiff,  there  is  judgment  that  partition  be  made. 

The  suggestion  that  when  the  defendant  pleads  "  sole  seisin  '* 
the  plaintiff  cannot  proceed  in  his  action,  and  is  put  to  the  neces- 
sity of  bringing  another  action,  has  nothing  to  sustain  it.  The 
eourt  is  just  as  competent  to  determine  the  question  of  title  in 
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an  action  for  partition  as  it  is  in  an  action  of  ejectment;  and  it 
mTolves  an  absnrdiij  to  suppose  that  a  defendant,  bj  simply 
pleading  the  general  issue,  can,  without  a  trial,  defeat  the  ac^ 
tion,  and  force  the  plaintiff  to  institute  another  action  to  be 
tried  before  the  same  court. 

It  was  insisted  on  the  argument,  in  support  of  this  saQgeBtixm^ 
that  although  at  common  law  the  " general  issue"  in  an  action 
for  partition  was  tried  like  other  issues,  yet  the  statate,  BeT. 
Code,  c.  82,  sec.  1,  has  the  effect  of  introducing  this  anomalous 
mode  of  proceeding.  The  statute  provides  that  '*  the  superior 
and  county  courts  and  courts  of  equity,  on  petition  of  one  or  mora 
persons  claiming  any  real  estate,''  etc.  The  object  and  effect  of 
the  statute  is  to  change  the  process,  and  in  respect  to  a  court  of 
law,  to  substitute  a  petition  in  place  of  the  writ  of  partition,  it 
having  been  found  that  the  difficulties  attending  "  the  process  " 
in  partition,  that  is,  summons,  attachment,  and  distress  infinite, 
(there  being  usually  many  defendants),  were  not  obviated  bj  8 
&  9  Wm.  m.,  c.  31,  sec.  1:  Allnatt  on  Partition,  66. 

There  is  nothing  in  the  statute  to  countenance  the  idea  that 
if  the  defendant,  by  way  of  answer  or  plea,  denies  the  relation, 
and  alleges  a  sole  seisin,  the  superior  or  county  courts  are  not 
to  proceed  and  tiy  the  issue  arising  thereon  in  the  same  way  as 
when  the  action  was  by  writ.  It  is  only  when  the  petition  is 
filed  in  a  court  of  equity  that  the  action  of  ejectment  becomes 
necessary,  because  in  the  course  of  that  court  it  will  not  decide 
the  legal  tiUe  to  land.  Thomas  v.  Oarvcatf  4  Dev.  L.  223,  was  a 
petition  for  partition  filed  in  the  superior  court  of  law  for  the 
county  of  Bladen.  The  defendant  pleaded  that  she  was  not 
tenant  in  common  with  the  petitioners,  but  was  in  the  sole  ad« 
verse  possession  of  the  land.  The  issues  joined  were  tried  in 
that  court,  and  the  verdict  being  for  the  defendant,  the  petition 
was  dismissed.  The  ruling  was  affirmed  by  this  court,  on  the 
ground  that  the  defendant  had  acquired  the  titie  in  severalty. 
The  case  necessarily  turned  upon  the  question  of  titie.  Thers 
has  been  no  instance  of  a  disseisin  since  the  time  of  Charles  XL, 
except  a  *'  disseisin  at  election,''  for  the  sake  of  the  remedy;  foi 
accepting  socage  service  (which  with  us  is  the  payment  of  taxes) 
is  not  such  a  concurrence  on  the  part  of  the  lord  as  is  necessary 
to  consummate  a  disseisin.  So  the  learning  in  Co.  Lit.  67  a, 
has  now  no  application.  If  one  has  titie  as  tenant  in  common, 
he  is,  in  contemplation  of  law,  in  possession  with  his  co-tenant, 
in  spite  of  anything  that  has  been  done  or  said,  unless  he  electa 
to  consider  himself  ''actually  ousted"  for  the  sake  of  bringing 
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qectment.  Something  is  said  in  Thomas  v.  Oarvan,  supra, 
about  putting  the  plainti£Es  to  their  action  of  ejectment;  but  the 
court  jMussed  upon  the  title,  and  it  being  decided  that  the  de- 
fendant owned  the  hind  in  Beveraltj,  the  petitioners  could  have 
no  better  ground  to  stand  on  in  an  action  of  ejectment  than  in 
the  proceeding  under  the  petition;  and  we  presume  the  allusion 
made  to  the  action  grew  out  of  an  indistinct  notion  in  regard 
to  the  course  of  a  court  of  equity. 

Bev.  Code,  c.  118,  sec.  2:  "Any  widow  having  claim  to  dower 
maj  file  her  petition  in  the  county  or  superior  court/'  etc.  This 
statute,  like  that  in  regard  to  partition,  substitutes  a  petition 
lor  the  writ  of  dower.  If  the  title  is  put  in  issue,  the  court 
must  pass  on  it;  e.  ^.,  suppose  the  seisin  of  the  husband  at  the 
time  of  his  death  is  denied  in  a  petition  for  dower,  the  idea  of 
an  action  of  ejectment  is  out  of  the  question,  for  the  widow 
cannot  maintain  it  untQ  her  dower  is  assigned.    There  is  error. 

Judgment  reversed.  

Who  mat  Ck>iiPXL  Pabtetion!  NlehoU  ▼.  NiehoU,  87  Am.  Deo.  690,  and 

extended  note  703. 

JuBiSDionoN  IK  Mazivo  Pabtition  between  tenants  in  common  Is  eon* 
cnrrent  at  law  and  in  equity:  Beeler  v.  BttUiU,  13  Am.  Dec  161;  bat  equity 
will  not  proceed  with  partition  when  the  defendant  denies  the  legal  title  of 
Ibe  plaintiff  or  claims  a  sole  and  adverse  possession,  until  the  plaintiff  has 
le^stabliahed  the  unity  of  his  possession  with  the  defendant  as  a  tenant  in 
ennmon:  RamBoy  v.  BtU^  42  Id.  163;  but  the  bill  will  be  retained  until  the 
kgal  title  is  tried  at  law:  Id. ;  Mawnen  v.  Mtmnen^  35  Id.  512;  and  see  Ruth- 
mfcrd  ▼.  Jone»^  60  Id.  655,  note  660.  It  is  held  in  Manners  ▼.  Manmen^ 
mtprtij  that  partition  is  not  the  proper  action  to  try  the  title  to  land. 

Thx  FBmoiFAL  GASB  IS  DiSTiNoniSHXD  in  LmoeTjf  V.  Lowery,  64  K.  0. 112, 
M  having  no  analogy  to  that  case. 

Whin  Tinaut  in  Commoh  sets  up  sole  seinn  in  himself,  the  ivne  thus 
ndsed  may  be  tried  in  a  court  of  law,  and  when  decided,  partition  will  be 
tfdered:  Sknpmn  v.  WaUoct,  83  N.  C.  480,  citing  the  principal 
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[6  Jons's  Law,  107.] 
PAWirn  ST  GmMO  up  Possbssion  of  the  pawn,  though  for  a  special  pur> 
pose,  loses  his  lien,  and  cannot  recover  the  pawn  from  aa  inaocant  pnr^ 
chaser  of  the  pawnor. 

Tboykb.    The'  charge  to  which  exception  and  appeal  Traa  taken 
b  stated  in  the  opinion. 

McLean  and  Fowle,  for  the 
Miller^  for  the  defendant. 
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Bj  Oomt,  BiTTLB,  J.  Among  the  instmctions  giyen  by  lui 
honor  to  the  joiy  was  the  following:  *'  If  the  horse  were  pledged 
to  seonre  the  plaintiff^  and  in  conformity  with  that  pledge 
passed  into  tlie  plaintiff's  possession,  and  continued  in  his  pos- 
session, he  would  have  such  a  property  in  the  animal  as  would 
enable  him  to  maintain  the  action  of  trover;  and  a  loan  of  ^be 
animal  to  Beioh  for  a  special  use,  under  the  circuoistanoes 
stated  by  him,  would  not  be  such  a  change  or  interruption  of 
possession  as  to  prevent  a  recovery,  provided  the  pledge  and 
possession  were  bona  fide  in,  the  plaintiff."  With  this  instmo- 
tion  we  do  not  agree,  and  we  think  it  is  opposed  in  principle 
to  the  recent  case  decided  in  this  court,  of  Smiih  v.  Sasser,  4 
Jones  L.  43.  The  only  difference  between  the  facts  of  that  case 
and  the  present  is  the  length  of  time  during  which  the  pawnor 
had  the  article  in  possession,  after  a  redelivery  by  the  pawnee, 
before  he  sold  it.  But  that  cannot  make  any  difference  in  the 
rule  of  law  applicable  to  the  transaction.  By  giving  up-  the 
possession  of  the  article  pawned,  the  pawnee  lost  his  lien,  and 
it  would  be  a  fraud  upon  an  innocent  purchaser  from  the  pawnor 
if  the  pawnee  were  permitted  to  recover  the  pawn  from  bim, 
In  the  case  of  Boberta  v.  Wyatt,  2  T.  B.  268,  it  was  made  a  ques* 
tion  whether,  even  as  between  the  parties  themselves,  a  redeliv- 
ery of  the  thing  pledged  for  a  temporary  purpose  only  would 
not  prevent  the  pawnee  from  recovering  it  back  from  the  pawnor 
after  the  purpose  was  fulfilled.  It  was,  indeed,  decided  that 
the  pawnee  might  recover  from  the  pawnor;  but  if  a  doubt  ex- 
isted in  such  a  case  as  that,  it  would  hardly  be  pretended  that  a 
recovery  would  be  allowed  from  one  who  claimed  as  a  bona  fide 
purchaser  from  the  pawnor:  See  Stoiy  on  Bailments,  sec.  299. 

The  judgment  must  be  reversed,  and  a  venire  de  novo  awarded. 

Judgment  reversed. 

Ip  Pawneb  Immbdiatsly  EifiDELiVEB  the  thing  pledged  to  the  pawnor, 
the  special  property  therein  created  by  the  bailment  is  terminated;  Fietektr  v. 
Howard,  16  Am.  Bea  686;  note  to  LueketU  v.  Iknaamd^  49  Id.  733^  diaeasi- 
fng  the  question  at  length. 
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State  v.  John. 

[8  JcanaTu  Law,  US.] 

fioiBiBT  D  OoimimD  B7  FoKos.  LABonrr  by  Stkaltr,  and  wImm  tiMra 
it  no  yiolenoe  or  einmmstaDoe  of  terror  resorted  to  for  the  porpoM  ol 
indaoing  the  owner  to  part  with  his  property  for  the  sake  of  his  perMXiv 
the  crime  committed  is  not  robbery,  bat  larceny. 

l!b  CoHSTiTUTB  BoBBSBT,  FoBOB  UsBO  most  be  either  before  or  at  the  time 
of  the  taking,  and  of  each  nature  as  to  show  that  it  was  intended  to 
overpower  the  party  robbed,  or  to  prevent  resistanoe  on  his  part,  and  not 
merely  to  get  possession  of  the  property. 

LnnoncENT  for  highway  robbeiy.  The  only  facts  neoessaiy 
to  an  understanding  of  the  points  decided  ore,  that  one  Brooks, 
the  prosecuting  witness,  was  sitting  in  and  driving  his  wagon 
along  a  road  one  evening  after  dark,  when  he  overtook  the  de- 
fendant; they  traveled  on  together,  the  defendant  walking  and 
Brooks  riding,  until  defendant  told  him  that  he  had  found  a 
bill  of  money,  and  that  he  wished  Brooks  to  tell  him  its  denomi- 
nation. Brooks  objected;  but  defendant  insisted.  At  length  a 
torch  was  lighted  and  the  bill  examined.  Its  amount  being  large 
excited  the  suspicions  of  Brooks,  and  caused  him  to  take  partic- 
ular notice  of  defendant's  face,  his  wearing  apparel,  etc.  While 
Brooks  was  examining  the  bill  he  felt  defendant's  hand  in  his 
pocket  on  his  pocket-book.  He  seized  defendant's  arm,  who  at 
ihe  same  time  snatched  the  bill.  A  scuffle  took  place.  Brooks 
was  thrown  out  of  his  wagon.  When  he  arose,  defendant  had 
escaped,  taking  with  him  the  bill,  and  also  the  pocket-book  con- 
taining two  hundred  and  twenty-seven  dollars.  Brooks  testified 
that  defendant  was  the  man  who  committed  the  crime.  Defend- 
ant was  convicted,  sentenced  to  death,  and  took  this  appeal. 

K  F.  BatOe,  and  WiUiam  H.  BaOey  and  WOLiam  A.  Jenkins. 
aUomeyB-^fenercU,  for  the  state. 

Defendant  was  not  represented  by  counsel. 

By  Court,  Psabsoh,  J.  Bobbety  is  committed  by  force;  lar» 
oeny  by  stealth.  The  original  cause  for  making  highway  rob- 
bery a  capital  felony,  without  benefit  of  clergy,  was  an  evil 
practice,  in  former  days  very  common,  of  meeting  travelers,  and 
by  a  display  of  weapons,  or  other  force,  putting  them  in  fear 
(*'  stand  and  deliver"),  and  in  this  way  taking  their  goods  by 
force.  Hence  the  indictment  (the  form  is  still  retained)  con- 
tuna  this  allegation:  ''And  him  [the  person  robbed]  in  bodily 
foar,  and  danger  of  his  life,  in  the  highway,  then  and  there,  did 
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feloniovislj  pat;''  and  it  was  for  a  long  time  held  that  the  alle- 
gation mnst  be  proved.  • 

In  Foster's  Criminal  Law,  p.  I289  is  this  passage:  "  The  pris- 
oner's counsel  say  there  can  be  no  robbery  without  the  eircmn- 
«tance  of  patting  in  fear.  I  think  the  want  of  that  circumstance 
mlone  ought  not  to  be  regarded.  I  am  not  clear  that  that  cir- 
camstance  is,  of  necessity,  to  be  laid  in  the  indictment  so  as  the 
fact  be  charged  to  be  done  nolenter  et  contra  voluniatem.  I  know 
there  are  opinions  in  the  books  which  seem  to  make  the  circum- 
stance of  fear  necessary,  but  I  have  seen  a  good  manuscripi 
note  of  an  opinion  of  Lord  Holt  to  the  contraiy,  and  I  am  veiy 
clear  that  the  circumstance  of  actual  fear  at  the  time  of  the  rob- 
bery need  not  be  strictly  proved.  Suppose  the  true  man  is 
knocked  dcrwn  without  any  previous  warning  to  awaken  his 
fears,  and  lieth  totally  insensible  while  the  thief  rifleth  his 
pockets,  is  not  this  robbery?"  And  yet,  where  is  the  circum- 
stance of  actual  fear?  Or  suppose  the  true  man  maketh  a  man- 
ful resistance,  but  is  overpowered,  and  his  property  taken  from 
him  by  the  mere  dint  of  superior  strength,  this  doubtless  is  rob- 
bery. In  cases  where  the  true  man  delivereth  his  purse  without 
resistance,  if  the  fact  be  attended  with  those  circumstances  of 
violence  and  terror  which,  in  common  experience,  are  likely  to 
induce  a  man  to  part  with  his  property  for  the  sake  of  his  per- 
son, that  will  amount  to  a  robbery.  If  fear  be  a  necessary  in- 
gredient, the  law  in  odium  spoliatoris  will  presume  fear,  where 
there  appeareth  to  be  so  just  a  ground  for  it."      \ 

In  Foster's  day,  it  would  not  have  occurred  to  any  lawyer  that 
the  facts  set  out  in  the  record  now  under  consideration  made  a 
case  of  highway  robbery.  There  was  no  violence — ^no  circum- 
stance of  terror  resorted  to  for  the  purpose  of  inducing  the 
prosecutor  to  part  with  his  properly  for  the  sake  of  his  person. 

Violence  may  be  used  for  four  purposes:  1.  To  prevent  re- 
sistance; 2.  To  overpower  the  party;  8.  To  obtain  possession 
of  the  property;  4.  To  effect  an  escape.  Either  of  the  first  two 
makes  the  offense  robbery.  The  last,  I  presume  it  will  be  con- 
ceded, does  not.  The  third  is  a  middle  ground.  In  general,  it 
does  not  make  the  offense  robbery,  but  sometimes,  according  to 
some  of  the  cases,  it  does.  It  is  necessary,  therefore,  to  see  how 
the  authorities  stand  in  respect  to  it. 

After  Foster's  day,  the  idea  of  robbery  was  extended  so  as  to 
take  in  a  case  of  snatching  a  thing  out  of  a  person's  hand  and 
niaking  off  with  it,  without  further  violence;  but  in  Homer^s  Case, 
a  East  P.  0.  703,  tried  before  Buller,  J.,  and  Thompson,  B.,  it 
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was  held  that  snatchingf  an  umbrella  out  of  a  lady's  hand  as  she 
was  walking  the  street  was  not  robbery;  and  the  court  say:  ''  It 
had  been  ruled  about  eighty  years  ago,  by  very  high  authority^ 
that  the  snatching  anything  from  a  person  unawares  constituted 
robbery;  but  the  law  was  now  settled  that  unless  there  was  some 
struggle  to  keep  it,  and  it  were  forced  from  the  hand  of  the 
owner,  it  was  not  so.  This  species  of  larceny  seemed  to  form  a 
middle  case  between  stealing  privately  from  the  person  and 
taking  by  force  and  violence."  In  Lapier^s  Case^  Id.  708,  an 
ear-ring  was  so  suddenly  pulled  from  a  lady's  ear  that  she  had 
no  time  for  resisting,  yet  being  done  with  such  violence  as  to 
injure  her  person,  the  blood  being  drawn  from  her  ear,  which 
was  otherwise  much  hurt,  it  was  held  to  be  robbery.  So  in 
Moore*s  Ca»e^  1  Leach,  385,  a  diamond  pin  which  a  lady  had 
strongly  fastened  in  her  hair  with  a  corkscrew-twist  was 
snatched  with  so  much  force  as  to  tear  out  a  lock  of  hair,  it  was 
held  robbeiy,  because  of  the  injury  to  the  person.  Possibly  the 
ground  on  which  these  two  cases  is  put  may  be  questioned,  as 
the  injuiy  to  the  person  was  accidental,  and  seems  not  to  have 
been  contemplated;  but  they  have  no  bearing  on  our  case. 

In  DavieB*  Case^  2  East  P.  0.  709,  the  prisoner  took  hold  of  a 
gentleman's  sword,  who,  perceiving  it,  laid  hold  of  it  at  the 
same  time,  and  struggled  for  it.  This  was  adjadged  to  be  rob- 
bery. 

In  Ma9on'8  Ca8e,  2  Buss.  &  By.  419  (in  1820),  the  prisoner 
took  a  watch  out  of  a  gentleman's  pocket,  but  it  was  fastened  to 
a  steel  chain  which  was  around  his  neck;  the  prisoner  made  two 
or  three  jerks,  until  he  succeeded  in  breaking  the  chain.  Parke, 
B.,  instructed  the  jury  that  this  was  robbery,  but  doubts  being 
expressed,  he  referred  it  to  all  the  judges,  who  were  unanimous 
in  the  opinion  that  it  was  robbery,  because  of  the  force  used  to 
break  the  chain  which  was  around  the  gentleman's  neck.  This 
is  all  the  report  says.  It  is  short,  and  to  me  unsatisfactory, 
seeming  to  go  back  to  the  idea  of  robbery  that  existed  before 
Plunkefs  Case. 

In  anosirs  Case,  1  Oar.  &  P.  804, 11  Eng.  Com.  L.  400  (1824), 
the  prosecutor  was  going  along  the  street,  the  prisoner  laid  hold 
of  his  watch-chain,  and  with  considerable  force  jerked  it  from 
his  pocket;  a  scuffle  then  ensued,  and  the  prisoner  was  secured. 
Gkrrow,  B.:  ''The  mere  act  of  taking  being  forcible  will  not 
make  this  offense  a  highway  robbery.  To  constitute  the  crime 
of  highway  robbery,  the  force  used  must  be  either  before  or  at 
the  time  of  the  taking,  and  must  be  of  such  a  nature  as  to  show 
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that  it  was  intended  to  overpower  the  party  robbed,  or  prevent 
his  resisting,  and  not  merely  to  get  possession  of  the  property 
stolen.  Thus  if  a  man  walking  after  a  woman  in  the  street  were, 
by  violence,  to  pull  her  shawl  from  her  shoulders,  though  be 
might  use  considerable  force,  it  would  not,  in  my  opinion,  be 
highway  robbery;  because  the  violence  was  not  for  the  purpose 
of  overpowering  the  party  robbed,  but  only  to  get  possession  of 
the  property."  This  decision  was  four  years  after  Mason's  Case^ 
supra,  and  I  suppose  Garrow  was  then  one  of  the  judges.  Ac- 
cording to  this  case,  which  is  the  latest  that  we  have  met  with, 
our  case  is  not  robbery,  even  if  it  be  admitted  to  fall  under  the 
third  head  of  violence  above  enumerated.  Our  case  is  clearly  dis- 
guishable  from  Davies'  Case,  2  East  P.  0.  709,  for  both  parties 
had  hold  of  the  sword,  and  struggled  for  it.  If  Davies  had  let  it 
go,  there  would  have  been  no  necessity  for  violence;  and  his 
holding  on  and  struggling  for  it  could  only  be  imputed  to  his 
determination  to  take  it  by  force.  In  our  case,  the  prosecutor 
did  not  have  hold  of  the  pocket-book;  there  was  no  struggle  for 
it;  but  he  had  hold  of  the  prisoner's  arm;  so  he  could  not,  by  let- 
ting go  the  pocket-book,  have  avoided  the  necessity  for  violence; 
and  the  struggle,  in  which  the  prosecutor  fell  under  the  tongue 
of  the  wagon,  is  fairly  imputable  to  an  effort  on  the  part  of  the 
prisoner  to  get  loose  from  his  grasp  and  make  his  escape.  The 
only  difference  between  this  case  and  that  of  Onosil  is  that  the 
one  succeeded  in  getting  loose,  and  the  other  was  less  fortunate. 
Suppose  in  the  struggle  the  prosecutor  had  been  too  strong  for 
the  prisoner,  and  had  succeeded  in  arresting  him,  there  was  a 
taking  of  the  pocket-book,  and  an  asportavU,  so  as  to  constitute 
larceny  in  ''picking  of  the  pocket;"  but  would  anyone  have 
said  it  amounted  to  robbery?  Can  the  nature  of  the  offense  be 
changed  by  the  accident,  that  the  prisoner  succeeded  in  getting 
away  because  the  prosecutor  hapi>ened  to  fall  on  the  tongue  and 
doubletree,  which  broke  his  hold  from  the  arm  of  the  prisoner? 

Our  case  is  also  clearly  distinguishable  from  Ma8on*s  Case, 
supra.  The  watch  was  fastened  to  a  steel  chain,  which  was 
around  the  neck  of  the  prosecutor.  Had  Mason  let  the  watch 
go,  there  would  have  been  no  necessity  for  violence;  his  holding 
on,  and  jerking  until  he  broke  the  chain,  could  only  be  imputed 
to  a  determination  to  take  the  watch  by  force. 

State  V.  Trexler,  2  Car.  Law  Bepos.  90  [6  Am.  Deo.  658J,  was 
also  cited  in  the  argument.  That  was  an  indictment  for  forci- 
ble trespass.  The  defendant  had  taken  a  bank  note  out  of  the 
pocket-book  of  the  prosecutor,  who  tried  to  get  it  away  from 
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him.  He  resistedy  and  a  straggle  ensued.  Seawell,  J.,  argu/' 
endo,  expresses  the  opinion  that  the  evidence  showed  force 
enough  to  constitute  robbery,  although  the  prosecutor  did  not 
have  hold  of  the  bank  note.  This,  I  suppose,  was  said  to  meet 
what  Buller  says  in  Flunket'a  Case,  "  unless  there  was  some 
struggle  to  keep  it,  and  it  were  forced  from  the  hand  of  the 
owner.''  However  that  may  be,  it  is  sufficient  to  say  that  was 
a  mere  dichim.  It  is  true.  Judge  Seawell  was  greatly  distin- 
guished as  a  criminal  lawyer,  but  a  dictum  in  reference  to  a 
capital  offense  cannot  be  much  relied  on  when  thrown  out  in 
considering  a  misdemeanor. 

After  much  consideration,  I  am  convinced  that  the  facts  set 
out  in  this  record  do  not  constitute  highway  robbery.  I  am 
therefore  of  opinion  that  the  judgment  ought  to  be  reversed, 
and  a  venire  de  novo  awarded. 

Nash,  0.  J.,  absent. 

Let  the  judgment  be  reversed,  and  this  opinion  certified,  to  the 
end  that  the  prisoner  may  have  a  new  trial. 


Battlb,  J.,  dissented,  but  said  that  he  woald  not  permit  himself  to  go  so  fiar 
at  not  to  agree  that  the  prisoner  should  have  a  new  trial,  and  gave  as  his 
reasons:  1.  The  absence  of  the  chief  justice,  leaving  but  two  members  on  the 
bench,  and  that  his  (Battle's)  refusal  to  concur  would  keep  the  prisoner  in  jail 
six  months  longer;  2.  That  the  minute  circumstances  attending  the  taking 
the  pocket-book  did  not  appear  to  have  been  brought  out  with  sufficient  full- 
ness and  particularity  as  to  make  sure  the  true  character  of  the  transaction 
from  the  fact  that  much  of  the  time  of  court  and  counsel  was  consumed  with 
the  main  defense  of  the  defendant,  i.  e.,  the  defect  in  the  proof  of  his  iden- 
tity. He  then  proceeded  to  give  the  reasons  which  inclined  him  to  the 
opinion  that  the  prisoner  was  guilty  of  robbery,  and  said:  "All  the  more  recent 
writers  on  criminal  law  concur  with  singular  unanimity  in  defining  what  is  the 
kind  of  taking  with  violence  which  is  necessary  to  constitute  robbery.  Sir 
William  Russell  says  that '  the  rule  appears  to  be  well  established  that  no  sud- 
den taking  or  snatching  of  property  from  a  person  unawares  is  sufficient  to 
constitute  robbery,  unless  some  injury  be  done  to  the  person,  or  there  be  some 
previous  struggle  for  the  possession  of  the  property,  or  some  force  used  in  or- 
der to  obtain  it: '  2  Bussell  on  Crimes,  68.  In  Archb.  Crlm.  PI.  225,  the  same 
language  is  used.  Roscoe's  Grim.  £v.,  5th  Am.  from  3d  Lond.  ed.,  898,  says 
there  must '  some  injury  be  done  to  the  person,  or  some  previous  struggling 
for  the  possession  of  the  property.*  Mr.  Chitty,  in  his  3  Crim.  L.  804,  has  it 
that '  there  must  be  a  struggle,  or  at  least  a  personal  outrage.'  The  language 
of  Mr.  East  is  nearly  the  same  with  that  of  Russell, '  that  there  must  be  some 
injury  to  the  person  or  some  previous  struggle  for  the  possession  of  the  prop- 
erty:' 1  East  P.  C.  708.  In  his  notes  to  4  Bla.  Com.  243,  Mr.  Chitty  says: 
*  To  constitute  a  robbery  where  an  actual  violence  is  relied  on,  and  no  putting 
in  fear  can  be  expressly  shown,  there  must  be  a  struggle,  or  at  least  a  per- 
sonal outrage.' "  The  learned  judge  then  said  that  all  of  the  above-mentioned 
writers  on  criminal  law  agree  that  if  there  is  a  struggle  for  the  possession  ol 
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the  property,  or  a  personal  oatrage,  the  crime  oommitted  is  rdbhery,  and  that 
they  cite  in  support  of  this  doctrine  most  of  the  authorities  referred  to  in  the 
opinion,  «upra,  delivered  by  Pearson,  J.  He  then  said  that  the  testimony  of 
Brooks,  the  prosecating  witness,  seemed  to  him  to  show  "  something  very 
much  like  a  struggle  for  the  pocket-book  before  the  prisoner  suooeeded  in 
taking  it  from  the  pocket  of  the  prosecutor  and  running  off  with  it,"  and  that 
the  distinction  between  a  struggle  to  escape  and  one  to  carry  off  property, 
when  defendant  was  guilty  of  both,  was  too  refined  for  practical  nse.  He 
admitted,  however,  that  the  case  of  Rex  ▼.  Ononl,  1  Our.  k  P.  904,  12 
Eng.  Com.  L.  804,  is  authority  against  the  position  that  a  struggle  is  alone 
sufficient  to  establlBh  the  crime  of  robbery,  but  that  it  is  but  the  opinion  of  a 
single  Judge  against  the  whole  current  of  previous  adjudications,  and  that 
none  of  the  text-writers  whose  works  have  been  published  since  its  rendition 
seem  to  have  noticed  it.  For  that  reason,  he  did  not  place  much  reliance  upon 
it.  Having  given  the  above  reasons  for  dlBsenting,  he  oonduded  by  a^in 
expressing  his  willingness  that  the  prisoner  should  have  a  new  triaL 

If  Goods  abe  Takxn  by  violence  or  by  putting  the  owner  in  fear,  it  is  sof- 
ficient  to  render  the  felonious  taking  robbery:  McDaniel  ▼.  Staie,  47  Am. 
Dec.  93,  but  snatching  a  thing  unawares  is  not  eonsidersd  a  taking  by  foroe^ 
but  if  there  be  a  struggle  to  keep  it,  or  any  violenoe  done  to  the  penon,  the 
taking  is  robbery:  SkOe  v.  TVoriar,  6  Id.  608. 
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AmtALSt  lUbili^  of  owner  for  acta  of,  108. 

AasooiATicura.    See  Buildiho  jjtd  Loah  Aaoounomi  VouiscABr 

CHABITABIJi  ABSOOIATIONB. 

Bank,  oertification  of  cheok  by,  GDI. 

liability  for  nnaathorized  oertifioation  of  obeok,  601* 
BuiLDiNO  AND  LoAN  AssoGiATXOirB.  appUoatioii  of  itook 
162. 

borrower,  forecloeuig  mortgage^  163. 

borrower,  rightaof,  163. 

borrower,  righto  of  on  withdrawal,  168L 

by-laws  of,  15b. 

dinolntion  of,  16S. 

does,  obligation  of  memben  to  pay,  liS2. 

does  and  fines,  seooring  by  mortgage,  168. 

dnes,  termination  of  obligation  to  pay,  16SL 

effeoto  of,  in  Philadelphia,  151. 

estoppel  to  deny  corporate  existence  of,  166. 

fines  and  forfeitures,  153b 

nnes  and  forfeitures,  mortgage  may  seoore^  \SM* 

fines  are  in  nature  of  liquidated  damages,  16IL 

fines  for  non-payment  of  interest,  153. 

fines,  including  in  foreclosure,  153. 

fines  must  be  reasonable,  153. 

forfeiture  of  stock  for  non-payment,  164k 

forfeiture  of  stock,  waiver  of,  154, 

loans,  mode  of  obtaining,  151,  159. 

loans,  purpose  of  need  not  be  inquired,  160L 

loans,  right  of  members  to,  159. 

loans,  seoority,  what  may  take,  160L 

loans,  to  whom  made,  159. 

marshaling  securities,  164. 

members,  liability  of  to  contribute  for  losses  IM 

members,  nature  of  liability  of,  155. 

members,  righto  of,  155. 

members,  righto  of  on  withdrawing,  166. 

membership,  estoppel  from  denying,  168> 
ibenhip,  how  acquired,  151. 

1«l 
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EoiLonro  Am  Loav  AflSocsAnoKit  membonhip^  shNk-book  m 
id,  162. 

mode  of  operating,  161. 

offioon,  powen,  datiea,  and  lUOittM  €f»  160^ 

origin  of,  150. 

powers  of,  geoenlly,  157. 

powers  of,  to  borrow  money,  16& 

powenof,  to oontmct^  157. 

powers  ol,  to  invest  in  reel  estate^  16& 

premiame,  lioiitetion,  161. 

aecarities,  which  may  take,  16(K 

•todk,  transfer  of,  how  oompeQedt  162. 

vsory  laws,  not  violated  by,  160. 

withdrawal,  right  of,  and  how  ezereiaed,  166. 
BouHDABT,  establishing  by  parol  agreement  or  by  aogntoeeeneeb  Tll-TUL 

QAttMgit^  payment  of  fare  as  affecting  liability  of,  028* 

GxBTioaABi  to  review  order  of  mayor  and  alderman  in  laying  oat  or 

ing  streets,  689. 
OoNariTunoN Ai.  Law,  statntee  embraoing  eobjeeti  not  uipiuiiil  in  Hie IM% 
648. 

statutes  void  in  part,  640. 
06HTRACT,  oonstmotion  of  is  for  coort,  464. 
CoKTBRSiOM,  bailee  when  guilty  of,  121. 

what  constitutes,  90. 
CoBFORATioN,  liability  for  issue  of  false  certifioate  of  atoek,  604 

liability  for  unanthoriaed  act  of  agents  603. 

DaMAOBS,  for  breach  of  contract  for  charter  of  ^rteamer,  720. 

for  breach  of  contract  to  seU  and  deliver  partiooUur  kind  of  seed, 

for  breach  of  contract  to  sell  and  deliver  at  time  apeeifled,  727. 

for  defective  construction  of  machinery,  726. 

for  delay  in  erecting  building,  726. 

for  delay  in  furnishing  a  machine,  720. 

for  failure  to  make  repairs,  726. 

for  future  suffering  or  injury,  262. 

for  loss  of  profits,  725-727. 

for  mistake  in  transmitting  telegram,  726b 

for  non-delivery  of  goods  by  carrier,  726b 

for  non-delivery  of  telegram,  727. 

general  rules  of,  724. 

loss  of  profits,  725-727. 
DxxD,  oonstruction  of  lb  for  the  oonrt^  464. 

delivery,  acknowledgment  and  registration  are  •vidaaoe  €f»  410L 
Dbavt  Irawn  on  corporation  by  its  agent,  606b 

Easemxmt,  prescriptive  right  to^  264. 
Bjbotmknt,  tenant  in  possesion  prior  to  aotion  fanrngM^  4001 
EiCBuacBKTS  include  only  annual  growths,  012. 
tenant'a  rights  to,  611-616. 
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■muut  DoKAiVy  oompfflMatinn  to  whi<^  ovnor  ii  witttM,  Mb 

■ettiiig  off  benefits  againat  damagea,  482. 
BzMrunoN,  against  equitable  estate*  172. 

injanction  in  aid  of,  172,  173. 
BzaounoN  Saub,  deficiency  on  resale  reooreriog,  888. 

porohaser,  action  against  by  plaintiff  for  amount  of  bid« 

purchaser,  action  against  by  sheriff  for  amoiuit  of  bid»  ML 

resale,  notice  of  to  purchaser,  368. 

resale,  remedy  against  purchaser  for  defidaiioy,  M8b 

resale,  what  justifies,  387. 

resale,  who  must  sue  for  deficiency,  387. 

statute  of  frauds,  what  takes  case  out  o(  38fiw 

tender  of  deed  to  purchaser,  368. 

forcible  entry  on  land  by  its  owiMr,7M-788i. 

HiOHWAT,  negligence  on  partof  aty  or  town,  what  i%  ML 
reverts  to  owner  of  the  fee  on  ahandonmnnt»  881b 
right  to  lay  gas-pipes  in,  684. 


ImnoTiaNT,  for  assault  with  intent  to  kill,  sufficiem^  of,  4311 

grand  jury,  illegality  of,  how  taken  adTaatage  of,  36S» 

time,  how  alleged,  356. 
IWANT,  disadinnanoe  of  deed  by,  delay  in,  443. 
iMmuiPXBfl,  care  which  must  take  of  goods  of  guests,  221. 

liability  of,  does  not  extend  to  goods  not  reoeiTed  in  mgmH^  «f 
keeper9  223. 

liability  of,  extendi  to  all  kinds  of  property,  228. 

liability  of,  extends  to  money  of  guests,  223. 

liability  of,  extends  to  servants  of  guests,  ^222. 

liabili^  of,  for  animals  sent  to  pasture,  222. 

liability  of,  is  that  of  an  insurer,  221. 

liability  of,  not  limited  to  personal  baggage^  221. 

liability  of,  when  attaches,  222. 

property  retained  in  control  of  guests  22^ 

property  which  they  may  refuse  to  rsoetre^  224. 

statutes  limiting  liability  of,  224. 

statutes  limiting  lien  of,  228.  ^ 

IVJUironoN  against  nuisance,  190. 

against  trespass,  684,  733. 

to  prevent  debtor  from  disposing  of  his  property,  172, 17& 

to  restrain  collection  of  assessment  and  taxee,  198. 

to  restrain  collection  of  municipal  tax  or  assessment,  128L 

to  restrain  collection  of  tax  against  personal  property,  201. 

to  restrain  collection  of  tax  at  suit  of  private  person,  200. 

to  restrain  collection  of  tax  because  a  doud  on  the  title,  2001 

to  restrain  collection  of  tax  because  of  irregularities,  20O. 

to  restrain  collection  of  tax,  payment  of  amount  duo  mwl  ftit  ka 

oibred,203. 

to  restrain  collection  of  tax  partly  l^gal  and  partly  iU^gid»  SOU 
Am.  Dae  YoL, 
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brjuironoir  to  nttrain  oolleotion  of  tax,  speouJ  riMnon 
to  nstrain  oolleotion  of  tax,  who  may  obtain*  204. 
iHiAVirr,  burden  of  proof  in  oriminal  pro8eoatioo%  650. 
IiraoLTmor,  goods,  when  beoome  in  oostody  of  law»  U2L 
Lranm,  rate  after  maturity  of  note^  S48b 

JoxirDXB  of  action  agaimt  leveml  wrong-doerii  87» 
JusQMXHT,  binding  oovenantor  by,  022. 

binding  indemnitor  by,  022. 
JumouL  BAiMt  attaohment  to  enf one  payment  of  bid,  STOl 

death  of  party  after,  871. 

praotioe  in  obtaining  order  to  pay  pnrohaae  monqr,  STIl 

pnrohaeer  beoomee  quasi  party  to  eait,  808L 

porobaeer,  modes  of  enf oroing  liability  of,  809. 

porohaser,  power  of  court  over,  868. 

resale  and  oharging  purohaser  with  defloienoy,  STL 

resale,  how  oondocted,  878. 

rseale,  rights  of  porohaser  on,  373. 

setting  aside  and  ordering  new  sale,  870,  001 

Lahixlou)  akb  TjnrAHT,  emblements,  tenants  iA0A  kh  511-lli> 

fiztores,  right  of  tenant  to,  615. 

landlord's  right  to  enter  by  force  on  expiration  of  lease,  764->7Hb 

tenant's  righte  after  exj^ration  of  lease,  508^10. 

tenant,  when  may  not  dispute  landlord's  title,  510. 
LiABB,  damagee  against  tenant  for  holding  over  and  preventing  relettii 

emblements,  right  to,  as  against  mortgage,  514. 

emblements,  tenant's  right  to,  alter  expiration  of  leasee  511. 

emblements,  tenant's  right  to,  as  sgainst  mortgagee,  514. 

emblements,  tenant's  right  to,  does  not  exist  when  lease  tsrinlMtwi  it  i 
certain  period,  518. 

emUemente,  tenant's  right  to,  when  forfeited,  518. 

flxtores,  right  to  remove,  515* 

holding  over,  what  is,  509. 

landlord's  right  to  take  possession  and  remove  goods,  500L 

notice  to  quit,  tenant  holding  over  not  entitled  to,  508. 

tenant,  at  expiration  of,  must  yield  poenssion,  508i 

tenant  holding  over  may  be  treated  as  trespasser,  508. 

tenant,  right  of,  to  ingress  and  egress  after,  508. 
Ldbl,  construction  of,  is  for  jury,  400. 
LiCBrsB,  revocation  of,  488. 

Mabbiaob,  betrothal  followed  by  cohabitation  is  not,  010> 

oonfeesions  as  evidence  of,  117. 

oontraot  jMT  verba  (fs/titaro,  followed  by  cohabitation,  OUS-OlOi 

in  SootUmd,  618. 

presumption  of,  from  copulation,  610. 
MoBTOAOB,  of  personal  estate,  doee  not  cover  snbsfeltiitsd  ptopsrtyt  I7X 
lluvxoiPAL  OoBFOBATiox,  liability  for  non«repair  of  etrssti^  686^  5M> 

powers  of,  are  strictly  construed,  58^ 
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ff ■oonABLl  Imwbumbiit,  demaiid,  wh«ra  may  1m  mada^  I2lL 

glwn  in  lioa  of  pra-inriiting  debt»  126»  887. 
ffnoAMCSi  injonotion  against,  IIKK 

right  to  abatOi  545. 

Parxnt,  liability  for  act  of  child,  431. 

Partition  8ali»  remedy  ageinet  pordhaMr,  874b 

Vastt-wall.  owner't  liability  for  rendering  nneafe,  or  in  repladag^  6tfL 

Patent^  ieraed  to  deceased  pemn,  447. 

Plbadiv o,  defenses  which  must  bo  spedally  pleaded,  706,  706b 

Poaansiov,  adverse,  what  is,  465. 

as  evidence  of  notice  of  unrecorded  deed,  474b 
Pbobatb  Sali,  remedy  against  poxohaser,  874. 
Pbingipal  and  Aoxnt,  liability  for  agent* s  act  in  ezcess  of  antborl^, 
Pbomibsobt  Note,  what  is,  600. 
PuBUO  WoBX,  damages  for  injnxy  occasioned  by,  577,  580l 

Bailboad  Oobpo&ationb,  liability  for  acts  of  lessees,  106L 

liability  for  injury  to  one  who  is  neither  pessengwr  nor  enplofis^ 
Rape,  upon  one's  wife,  2i66. 
Bboistbation,  what  party  must  take  notice  of,  800. 

fiiAUi  of  goods,  part  of  which  are  forbidden  by  law  to  bo  sold,  86b 

Urithont  delivery,  00. 
SxATons  embracing  subject  not  eipressed  in  title,  64& 

title  of,  may  aid  in  construing,  650. 

void  in  part,  not  necessarily  wholly  void,  648. 

when  deemed  local,  650. 
BrEUT,  use  of,  for  steam  or  horse  cars,  662,  668. 

Taxis,  estoppel  against  denying  validity  of;  204b 

injunction  against  oollection  of,  108-206. 
Tim,  when  essence  of  contract,  740. 
Title,  cloud  on,  what  is,  201. 

Tubes,  contract  for  sale  of,  whether  within  statute  of  frauds,  740 
TnuBT,  resulting  to  fraudulent  debtor  for  benefit  of  his  creditors,  422. 

VoLUNTART  AND  Charitasle  Asbooiations,  Constitution  and  by-laws,  amend- 
ments and  additions  to,  674. 
oonstitutioD  and  by-laws  are  binding  on  members,  672. 
constitution  and  by-laws,  assent  of  members,  whether  necessary,  678. 
constitution  and  by-laws,  examples  of  valid  and  invalid,  676. 
constitution  and  by-laws  must  not  conflict  with  law  or  public  poU^,  V% 
constitution  and  by-laws  of  grand  lodges  bind  subordinates,  676L 
constitution  and  by-laws,  whether  must  be  reasonable,  67& 
contracts,  power  to  bind  members  by,  678. 
decisions  <rf,  bind  their  members,  676L 
ezpnUion  of  membors,  677. 
reluctance  of  courts  to  reoognias^  67L 

WAflBi,  mill-awnsr^  ri^ts,  08. 
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WmraHy  jliinH— li,  mMaomoit  whan  admitted  in 

whMi  oiDaoi  nfoM  te  aosvv  €■  grovid  thai  1m  bIi^ 
832L 
WBRXirM^  oonafeniottoB  of  aolmowlfldgiiMQft  to  reriwddbl^  dSBL 
ouoainiotMMi  of  oomBMraud  oot  laipoudMMW^  wbfli  for  ooirt 

jmy,46«. 
ooBoU'uofckMi  of  oontnuii  b  fov  llio  ooiii\  464* 

€oiM«raetioii  of  4eoda,  »itei»  wffla»  oto.,  li  for  oovl^  dM^  OIL 
ooDftmotlon  of  f onlipi  lawi  la  f oir  ooofti  466L 
oouaUuotfcm  of«  la  gMotaDy  »  qnaalioii  of  kw,  46i. 
oonatniotion  of  libal  la  for  Jniy*  460l 
ooDatniottop  of  toohnioal  tonnab  dEB7. 
oonafcraotum  of  tnaliea  and  reeorda  ia  for  oovrt^  dSiw 
ooaalraotiott  of  ateilatea»  ordiaaaoaai  and  by  law  la 
oonatrnotion  oif  whan  ambigooiia  or  oliaou%  dfit. 
ooHtniotkMi  oi;  wiftSB  maallM  kfl  to  tiia  jny,  diC 
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AOOOUMT. 

taoBAsa  AaoomR  n  BTASBuan  ov  Baonnt  ijn>  "BArmmnBwrTmmwm 

MBoeniiag  the  aiteie  oonfided  to  his  cam,  tho  detelM  itelemeBt  «f  iti 

adadiiistniitiaa  while  in  hia  hands,  what  haa  ban  raociiFad  and  from 

what  aooroea,  what  haa  been  paid  oat  and  for  what  porpoaea^  and  the  hal- 

if  any,  nmaining.    Fh>m  the  natare  of  aneh  aoaonnt*  a  elaim  te 

for  a  tort  oannot  be  inolnded  in  il    Brmm  ▼•  Bmot,  S76b 

Bee  OuABDiAV  and  Wibik 

ACT  OF  GOD. 
Bee  Oonnxioiiai 

ADULTERY. 
8ea  OBmaiAL  L4w»  1-6;  Makbtaai  amd  Divomb^  i^ 

ADVEB8B  POSSESSION. 

1*  Wmja  wnx  CoamiTDn  Advmbbb  Posbbbsigh  or  Labd  mnst  be  deter- 
nined  by  the  oiroaniatancea  of  each  caae.  In  detenntning  the  qneotion 
el  advene  poaaeaaion,  much  depends  upon  the  natare  and  aitnation  of  the 
property,  and  the  nses  to  which  it  can  be  applied;  but  the  aeta  of  owner- 
ahip  most  be  open  and  notorioas,  and  of  aaoh  a  oharaoter  as  a  person 
woold  eaeroiae  over  property  which  he  claimed  in  his  own  right,  and 
wonld  not  ezeroise  over  property  which  he  did  not  daiak    Draper  v. 

t»  pATMrarr  or  Taxis  bt  Claimaiit  of  Ijlkd  n  Fact  to  vm  Wuohxd  by 
the  Jnry  in  determining  the  qnestion  of  adverse  poaasasion,  althnogh  it 
ia  not  in  itaelf  evidence  of  an  onater  of  tlie  true  owner.    Id» 

H  Bhtbt  oh  Lajkd  with  Colob  or  TiTLn  mat  bb  SuntOfSD  with  Lbh 

WnoBT  or  Bvumbob  than  a  bare  entry  by  an  Intradsr  vadsr  no  elaim 

ofii|^    Id. 

Bee  RiTARTAii  Biohtb,  2,  S. 

AQENCT. 

BuBOBQum  BixoiQATioir  GivBfl  AoKBOT  F6B0I  ABD  Bmot  of  an  origlDal 
anthovity.    iStorb  v.  iSSfas,  270. 

Bee  AuonoNS,  1,  % 

AOISTEBa 
Bee  AmfALB,  10. 

789 


790  Index. 

ANDiAI^S. 

L  OWNSB  09  BlAflXB  FlBJlKATimJI  18,  imDXB  All  ClBCUll8TA]rcn»  I.EA.ILI 

10&  br^UBnes  Dons  bt  Thxm.    Deeher  v.  CJ^eyiifliofi,  90. 

i,  Alumatiok  OB  Proof  that  Owhbb  of  Akikals  Feblm  Natitra  Kvev 
Tbmm  to  bb  Misohibyous  is  Unitbobsbabt  in  aotiost  for  injiizies  bj 
•aoh  beasto,  for  lie  it  oonolouvely  pretnmed  to  have  toch  knowledga.  /<2. 

t.  Allboatiom  OB  Proof  that  Ownbb  of  AifiHALB  Feb^b  NAnnun  wam 
QniLTT  OF  Nbouobnob  iir  PsBmrmro  Trbm  to  bb  at  Labob  u 
VJnnbckssart  in  actions  for  injoriea  by  ■nch  mimBla,  for  he  is  bound  ts 
keep  them  in  at  his  peril.    Id, 

ii  Ownbb  of  DomsTio  Anhcalb,  Suoh  ab  OxBir»  Hobbbb,  bto.,  n  nor  Lla- 
BLB  FOB  Injubibs  Donb  BT  Thbm,  if  they  are  rightfully  in  the  plsee 
where  they  do  the  mischief,  unless  he  knew  that  they  were  aoonstoaied 
to  do  mischief.    Id. 

ft.  KbOWLEDGB  of  OwHEB  THAT  BbAST  WA8  VldOUB  MUST  BB  AlLBQKD  ABB 

Pbovbd  in  Suits  fob  Injubibs  bt  IX>MBaTio  Animalb,  if  they  wens 
rightfully  in  the  place  where  the  mischief  was  done,  for  unless  the  owner 
knew  that  the  beast  was  vicious,  he  is  not  liable;  but  if  he  did  have  such 
knowledge,  he  is  liable.  The  gist  of  such  actions  is  the  keeping  of  the 
animal  alter  knowledge  of  its  vicious  propensities.    Id, 

flL  OWNBB  OF  DOMBSTIO  AkIMALB  IS  LlABLB  FOB  MiSCHIBF  IX>NB  BT  ThBM, 

IF  Thbt  abb  Wbonofullt  in  Plaob  whbbb  Thbt  ix>  Akt  Mischibf, 
though  he  had  no  notice  that  they  had  been  accustomed  to  do  ao  befors. 
In  such  cases,  the  ground  of'  action  is  that  the  animals  were  wrongfully 
in  the  place  where  the  injury  was  done.    Id, 

7.  In  Action  against  Ownbb  of  IX>MB8no  Animal,  Wbonofullt  in  Placs 

wxiBBB  It  was  Doing  Misohibf,  It  is  Unnbcbssabt  to  Allbob  ob 
Pbovb  any  knowledge  on  the  part  of  the  owner  that  it  had  previously 
been  vicious.    Id, 

8.  Dbclabation  is  Sufficibnt  to  Sustain  Ybboict  thbbbon,  which  alleges 

that  defendant's  horse,  being  unlawfully  at  large,  broke  and  entered 
plaintiff*s  close,  and  injured  plaintiff's  horse,  which  was  there  peaoeaUy 
and  of  right  depasturing.    Id, 

9.  Instbuction,  in  Action  on  Casb,  that  if  Defbndant's  Hobsb,  at  Timb 

OF  Injubt  to  Plaintiff's  Hobse,  had  escaped  into  plaintiff's  dose, 
and  was  wrongfully  there,  and  while  there  occasioned  the  injury,  then 
the  plaintifT  would  be  entitled  to  recover,  is  correct;  and  this  being  S0| 
an  instruction  requested  that  the  plaintiff  must  prove,  in  addition  to 
other  necessary  facts,  that  .the  defendant's  horse  was  vicious,  and  that 
defendant  had  knowledge  of  such  viciousness  prior  to  the  time  of  the 
injury,  will  be  properly  refused.    Id, 

10.  Boos  ABB  D^mbstigated  ob  Tamb  Animals,  and  as  much  the  subject  of 
property  or  ownership  as  horses,  cattle,  or  aheep.  SUUe  v.  McDnfitt 
516. 

11.  Trespass  ob  Tbovbb  will  Lib  fob  Dog.    Id, 

12.  Assault  mat  bb  Justified  in  Defbnsb  of  One's  Dog.    Id, 

13.  Dogs  webb  not  Subjects  of  Laboent  at  Common  Law,  although  tba 
owner  could  maintain  a  dvil  action  for  injuries  to  them.    Id, 

14.  Dog  without  Ollab  is  Subject  of  Pbopebtt,  and  Troybr  mat  bi 
Maintained  for  its  Conversion,  even  where  the  statute  legalises  the 
killing  of  such  dog.    Id, 
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Uk  AonoH  vrai  Kmuira  Doo  mat  as  Maotaovd  without  Showing  that 
it  is  of  any  peoauiary  valae.  That  is  a  question  for  the  jury,  after  hear- 
ing vMmncm  of  the  peculiar  qualities  and  properties  of  tiie  animal.    Id. 

16.  Lkoislativs  Knactmsnt  that  No'  Psbsoh  shall  bb  Liabli  bt  Law  iob 
KiLLUfQ  Ant  Doo  not  having  around  his  neok  a  collar  of  brass^  tin,  or 
leather,  with  the  name  of  its  owner  or  owners  carved  thereon,  is  equiva- 
lent to  a  legislative  declaration  that  the  killing  of  all  dogs  having  the 
required  oollars  is  unlawful  and  unjustifiable.    Id. 

17.  DoQS  KxPT  WITH  Lawful  Collars  o^  are  as  fully  within  the  porview  of 
the  statute  against  willful  and  malicious  injury  to  personal  estate  as  any 
other  species  of  personal  property.    Id. 

IBL  Indigthknt  Liu  vob  Willvul  anb  Mauoious  DisTBUonoN  of  Doo 
alleged  to  have  been  worth  fifty  dollars,  and  to  have  had  around  its  neck 
a  bimsa  collar  with  its  owner's  name  engraved  thereon,  where  the  stat- 
nte  impoaes  a  punishment  for  nudicious  mischief  to  personal  property, 
makes  dogs  the  legitimate  subject  of  property,  and  specially  protects  those 
having  the  required  collars  on.    Id. 

19l  Aoistxb  of  Azohals  is  not  Insubkb  of  thxib  Safbtt,  and  is  liable  for 
their  loss  only  on  proof  of  negligence  or  want  of  ordinary  care  on  hii 
part    i?<y  v.  Toneff^  444. 

Ml  Kiluno  of  Wild  and  Vicious  Buffalo  Bull  Tbupassivo  within  an 
indosnre,  by  the  owner  of  such  inclosure,  when  necessary  to  prevent  the 
deatmotion  of  his  property,  is  justifiable,  though  the  dose  Is  not  fenced 
as  prescribed  by  statute.    Can^ox  v.  Crmuhaw^  4S!J* 

Bee  Assumpsit;  Finobb. 

ANNOITIES. 
PBomn  TO  Pat  Avhuitt  to  Man  and  hu  Wifi,  "dubixo  shkib  Nat- 
VHAL  Lnrss,"  is  a  promise  to  pay  during  their  joint  Uves,  and  the  life  of 
the  snrvivor.    Haydin  v.  8nd^  294. 

ABBTTBATION  AND  AWARD. 
L  UiTDSB  Nkw  Jebsxt  Statutb  Abbitbatob  must  bx  Sworn  before  he  acta, 

in  all  cases,  whether  the  submission  to  arbitiation  is  made  by  rule  of 

oonrt  or  not.    Indee  v.  Flagg,  680. 
i.  If  Ahbithatob  is  not  Swobn  bbfobk  Hx  Acts,  his  award  is  void,  and  a 

Judgment  thereon  will  be  reversed.    Id. 
H  Oath  of  Abbitbatob  is  Pbebequisits  to  Jubisdiction,  and  cannot  be 

waived.    Id. 
ii  OmsiON  OF  Abbitbatob  to  bb  Swobn  before  he  acts  may  bo  pleaded  in 

avoidance  of  his  award.    Id. 

ABSON. 
See  Cbiminal  Law,  7,  8. 

ASSAULT  AND  BATTERY. 
Bee  Anikals,  12;  Bail;  Cbihinal  IiAw,  9,  10;  Parknt  and  Child. 

ASSIGNMENTS. 

1.  ASSIONKXNT    UNDKB    LaWS    OF    OnX    StaTB    OP    ChOSB    IN   AOTION   NOT 

Assionablb  IN  Another  State  does  not  enable  the  assignee  to  sue 
thereon  in  his  own  name  io  the  Utter  state.     Klrldand  v.  Lowt^  .355. 
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%  AmmMMMMf  nom  InoLTncrr  Laws  ov  Ovb  ftcAn  of  cboae  fat 

not  aMigniWo  In  aoothor  steto  Tetti  only  tho  eqoitebls  titfe  in  tlko  ao- 
dgnoo  In  the  Intter  steto;  the  legal  title  atOl  lenyons  in  tbo 
tluit  itftte^  nnd  be  may  mo  thereon.    Id. 

See  MoBTOAGsa^  12. 

AfiSIONMSNTS  FOE  THE  BENEFIT  OF  GREDHOBai 

L  AmomiXHT  ion  BmEnr  ow  Cbcditdbs  is  Void  when  it  contninn  m 

giving  the  tnutee  power  to  cUspose  of  the  pguperty  n—igned  "  gmdmllyv 
In  the  manner  and  on  the  terms  in  which,  in  ooarae  of  their  bnsinenig  tlie 
■■rignon  have  aold  and  dispoeed  of  their  merchnndiae;"  aneh  a  dnaae 
being  an  nnreaaonable  limitation  of  the  trostee'a  poweia.  Inloem  ▼. 
Amerioim  SxchanQt  Bcokk^  190. 

t.  AmomcxNT  vob  Bknbfit  or  Cbkditobs  Void  om  m  Fagi  u  vot  Aidbd 
BT  Pabol  Pboof  that  the  daoae  therein  rendering  it  void  waa  inserted 
at  the  aaggeation  of  the  aaaignee,  and  waa  deaigned  to  and  did  operate 
to  the  advantage  of  the  creditora.    Id, 

H  Tkustbs  lOB  BxincnT  or  Cbjeditobs  hat  Ktbbcibb  Souvd  Dxbcbxxiov 
nr  DmPOSZNO  of  Debtor's  Protsbtt,  and  need  not  always  aell  immadi- 
ately  and  for  cash.    Id, 

ASSUMPSIT. 
IhELiTxar  or  Doo  is  Oood  CoNsmxaATioN  vob  Assuiirsn.    SiaU  ▼.  M^ 

ATTACHMENTS. 

L  Oiriois  HAS  No  Bight  to  Attach  on  Mbsnx  Pbooess  Abtiolbs  Wobv 
OK  PXBSOK  of  the  debtor  aa  part  of  hii  dreas  or  apparel  at  the  time  the 
attachment  is  made,  or  then  in  his  actual  manual  poeaeaaioQ  and  vae. 
Mack  V.  Pvtiths^  267. 

%  Watch  Which  Dkbtob  is  Wkabino  oh  his  Pkbson  is  not  Liable  to  At- 
tachment, and  an  officer  who,  on  its  being  handed  to  him  to  look  at^ 
aerers  it  from  the  owner's  person  by  forcibly  breaking  the  silk  gnard  to 
which  it  is  attached,  and  which  passes  aronnd  his  neck,  is  a  treapassar 
ah  initio,  and  liable  for  the  valne  of  the  watch.    Id, 

H  Watoh  Unlawtully  Taken  bt  Owioeb  vbom  Pebson  or  Dsbtob,  nnder 
a  writ  of  attachment,  cannot  be  held  nnder  the  writ,  although  it  would 
have  been  liable  to  attachment  if  it  had  been  taken  by  the  officer  when 
not  connected  with  the  debtor's  person.    Id, 

4.  Monet  Bblonoino  to  Absconding  Debtor  in  the  handa  of  a  clerk  of  a 
conrt  of  equity  under  a  decree  for  the  sale  of  land  for  the  pnrpoaea  of 
partition  may,  after  an  order  of  distribution,  be  attaofaed,  and  the 
derk  gamisbed  by  the  debtor's  creditors,  under  the  statute  of  North 
Oaiolina.    OaUher  y,  BaUew,  763. 

ATTORNEY  AND  CLIENT. 

OOMXUNIOATION  TO  ATTORNEY,  UNDER  IlCPRBSSIOir  THAT  Bm  SAD  GOV- 
8BNTED  TO  ACT  AS  ATTORNEY  OY  PARTY,  IS  PrIVILBOED,  STen   thoogh 

the  attorney  himself  may  not  have  so  understood  the  agreement;  but  the 
oommunication  must  have  been  made  to  the  attorney  as  such,  and  for  the 
purpose  of  obtaining  his  advice  and  opinion  relative  to  some  kgal  right 
or  obligation.    Alderman  v.  People^  321. 
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AUCnOKS. 

1.  Avonovm  n  Aomr  or  Both  PA&Tna,  ahd  his  MniOKAirDUM  of  Con« 
TBiOT  OB  AflBUifXirr  is  generally  binding  on  both,  eo  m  to  eatiafy  the 
nquiramente  of  the  etatnte  of  fraada;  bnt  thia  role  xa  not  applicable 
where  the  anotioneer  la  himself  the  yendor.    Beni  ▼.  CM,  295. 

9,  QvABDiAK  Aonvo  AB  AuoTioNXXB  IK  Seluno  Lajkd  OF  HIS  Waild  under 

anthority  of  the  ooort  ia  not  anthoriaed  as  anch  to  ngn  for  the  por- 

chaaer  a  memoiaiidtim  in  writing  to  take  the  sale  oat  of  the  etatnte  of 

fraoda.    Id. 

Bee  SzATura  ov  FaausSy  1-4. 

BAIL. 

Aaaani/p  ahd  Batzebt  n  Bahablb  Offehb^  and  bail  oannot  be  refoaed  on 
aaeh  a  ehaige  becanae  there  ia  danger  of  death  of  the  aaaanlted  person  In 
oonseqnenoe  of  the  assault.    Dmdap  ▼.  BartleU^  320. 

BAILMENTS. 

I.  Bailbb  n  Qmurr  or  Coimmsiov  if  Hi  Usbs  Pbofxbtt  Bailbd  to  Him 
nr  BiFFnuERT  Manvkb  or  for  other  pnrposea  than  those  designated  in 
the  contract  of  bailment^  and  trover  ia  maintainable  therefor.  Cfrocher 
T.  GvUifer,  118. 

1.  Baileb  Istrvstsd  with  Bailed  Peopbbtt,  to  be  Used  in  his  Sebviob 
ABB  IK  HIS  BusiKEsa,  has  no  right  to  lease  such  property  to  another  to 
be  need  by  the  latter.  The  contract  of  bailment  confera  on  him  no  gen* 
and  right  to  dispose  of  its  nse  or  enjoyment  aa  he  may  see  fit.    Id, 

BANKEUPTCY  AND  INSOLVENCY. 

L  Pbopbbtt  of  Afpuoakt  fob  Bbkefit  of  Insolvent  Law  is  in  Custodt 
09  Law  fer  the  benefit  of  the  creditors,  and  while  in  anch  oastody  can- 
not be  distrained  for  rent.    Buchey  v.  Sru>t^er,  129. 

f.  Demand  fob  Rent  Due  at  Timb  of  Afpucation  fob  Dischabob  undeb 
Inbolvbnt  Law,  accompanied  by  a  sabeeqnent  distress,  doee  not  follow 
the  property  as  an  inonmbranoe  or  lien  into  the  hands  of  the  tmstee,  un- 
der the  Maiyland  act  of  1805,  when  there  is  no  levy  of  Jieri/adoB  prior 
to  the  application.    Id. 

t.  Gbbtifigatb  of  Dischabqe  in  Bankbuftot  cannot  be  Avoided  on 
Obound  of  Willful  Conoealhent  by  bankrupt  of  hia  property,  where 
he  failed  to  insert  in  his  schedule  land  that  he  had  conveyed  before  the 
paasage  of  the  bankrupt  act,  as  a  voluntary  gift,  in  fraud  of  his  creditors; 
nor  can  the  conveyance  be  considered  as  an  arrangement  made  in  con* 
templation  of  bankruptcy,  since  it  was  made  before  the  paasage  of  the  act 
Ahbeif  T«  CfommerekU  Bankf  401. 

See  Assignments,  2. 

BANES  AND  BANKING. 

1»  Babx  GsBXimNO  Check  as  "Qood"  creates  a  new  and  binding  obliga- 
t&OQ  on  the  part  of  the  bank,  towards  a  bona  fidt  holder  of  the  check 
lor  valne,  to  hold  sufficient  funds  of  the  drawer  to  meet  the  check. 
Jhnmsri  etc  Bank  v.  Bvtchen*  tie.  Bank,  078b 
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X  Telubr^i  GBBTmoATioH  Of  KiooTiABiA  Chkk«  whebm  Drawkr  has  N9 
Fuvns,  for  his  aooommodation,  though  in  ezoess  of  the  teller's  aathoritj, 
is  nevertheless  binding  on  the  hank  in  favor  of  a  boma  Jlde  holder^  wlien 
the  teller  has  been  in  the  habit  of  oertifying  oheoks  to  tha  knowledgs  cf 
theoffloeitof  thebank.    Id, 

BONA  FIDE  PUBCHASBB& 

<!•  PoBSBUXOir  ov  Land  uitdkb  Ukbiodedbd  Dbxd,  thouoh  Bbovobx  Hon 
TO  SuBSBQUSMT  PuBCHASSB,  does  not  oonstitate,  in  point  of  law,  aoteil 
notice  of  snob  prior  deed,  within  the  meaning  of  the  Miaeooxi  xegfatrr 
act.  Bat  snob  possession  and  apparent  ownenhip  are  facts  from  whick 
a  jniy  will  be  warranted  in  inferring  actoal  notice.  Vaugkm  ▼.  Traqft 
471. 

^  KnOWXJDWB  BT  SuBSBQUBBT  PUBCHIBXB  THAT  PXBSOV  IB  IN  POSSBBBIOV 

AS  Tenabt  at  soffexanoe  of  his  vendor  is  not  snfficaent  to  charge  snch 
porohaser  with  actual  notice  of  a  prior  porchase  by  snch  tenants    Id. 

J.  Pubcbabbb  of  Lboal  Tttlb  is  not  Bound  to  Takb  Kotiob  of  Lii5 
npon  land  recorded  against  former  owner  of  the  equitable  title  through 
whom  the  purchaser  does  not  deraign  title,  and  whose  name  does  not 
appear  in  connection  with  it.    Harper  t.  Bibb,  397. 

4.  Bona  Fidb  Pitbchaskb  fbom  Okantbb  in  Statb  Patbht  is  hot  BoirvB 
TO  Takb  Notiob  of  a  judgment  lien  on  the  land  reeorded  against  cos 
who  formerly  held  a  certificate  for  the  patent^  and  who,  after  the  Usa 
attached,  conveyed  to  the  purchaser's  grantor,  who  obtained  the  ststs 
patent  direct  to  himself.    Id. 

*•.   BqUITT  will  VOT  BbLIBVB  AOAIN8T  BONA  FiDB  PUMBABBB   OV   LBOAL 

TiTLB  for  valuable  consideration  without  notice,    /d. 

BONOS. 
Bee  OinoB  and  QmaBBa^  %  t. 

BOUNDAKIBS. 

t.  Dbbd  of  Land  Boundbd  upon  Artificial  Pond  created  by  expanding  a 
stream  by  means  of  a  dam,  and  through  which  the  thread  of  the  stream 
has  always  been  apparent,  passes  the  land  to  the  thread  of  the  stream. 
Phinney  v.  WoUb,  288. 

'2.  In  Bounding  Lands,  Coubsbs  and  Dibtanobs  asb  but  Ciboumstancb^ 
and  in  general  must  yield  to  monuments  and  abuttals.  8mUk  v.  Sloeomb, 
274. 

t.  PuBUO  Ta&bs  Eabbmbnt  only  in  Land  Takbn  fob  Highway,  the  fe* 
remaining  in  the  abutter,  and  he  may,  if  he  choose,  on  making  a  convey- 
ance of  his  land,  retain  the  fee  in  the  boO  under  the  road,  by  properly 
expressing  such  intention  in  the  deed;  but  if  the  property  is  bounded  ia 
the  deed  "  on  the  road,"  the  grantee  takes  to  the  center  <^  the  way.    Id. 

4.  CONYBTANGE  OF  LaND  ABUTTING  ON  HIGHWAY,  AND  DbSCBIBING  the  Umd 

as  "beginning  at  an  angle  in  the  stone  wall  on  the  easterly  side  o  the 
aforesaid  road; "  thence  running  around  the  rear  of  the  lot  granted,  "  to 
a  stake  and  stones  at  the  aforesaid  road;  thenoe  northerly  on  the  Kne  of 
said  road  to  the  first-mentioned  bound,'*  excludes  the  road  or  the  grsa- 
tor's  interest  therein  from  such  conveyance.    Id, 
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5.  Plaon  or  DiPABTnui  or  Boundarhs  nr  Dkid  mat  bb  Pbotbd  by  direel 

evidence  or  oommon  reputation,  but  it  mutt  be  aeoertained  with  reaaonabla 
oertainty.    JVtaMm  ▼.  Porter,  408. 
flL  That  la  Ckbtaut  WmoH  mat  bb  Bbitbbbbd  Cbbtaib  BBapBcmvo  Ds- 
SGBiPTioMa  IN  Deeds.    Id, 

?•  BVIDBNCB  OF  DbOLABATIONS  A8  TO  BOUNDABUS  IS  InABIUSSIBLB  VTHUOB 

Madx  by  a  person  while  he  was  in  poeseafliont  and  cUiming  it  a«  owner, 
or  nnlees  the  boundary  line  was  pointed  ont  at  the  time  the  declarations 
were  made.  Where  made  by  one  now  deceased,  who  had  prcTioosly  o<^ 
onpied,  bat  never  owned,  the  land,  and  who  had  ceased  to  occupy  it  al 
the  time  of  the  declarations,  they  are  inadmissible  as  eridenoe  against  a 
sabseqnent  owner.  Whitney  v.  Bacon,  281. 
8.  Hbabsat  Evidxncx  ob  Bbputation,  to  Pbotx  Boubdabibb,  must  bb  as 
CBBTAnr  as  to  the  subject-matter  as  direct  evidence  would  be.  Nixon  ▼. 
Porter,  408. 

0.  Pabol  Aobbbmbht  Dxtebminino  Boundabt  can  be  valid  only  when  made 

between  owners  of  lands  which  adjoin.  Where  a  claimant  of  lands  di- 
vided by  a  ditch  alleged  a  parol  agreement  between  himself  and  the  ap- 
parent owner  of  lands  on  both  sides  of  the  ditch  that  the  ditch  should  be 
the  division  line,  but  showed  no  title  to  either  portion  of  the  lands: 
Beldt  that  such  agreement  wss  inoperative.     Terry  v.  Chumdkr,  707. 

See  Pabtt-wallb. 

CX)MMON  GABBIEBS. 

1.  FbBXOBT  IB  OOMTBliaATION  FOB  CaBBIAOB  OF  QOODfl^  AND  WHEN  PaID  IB 

Advanob  MUST  BB  REPAID,  if  by  reason  of  any  event  not  impotable  to 
the  shipper  the  goods  are  not  carried  and  delivered,  unless  there  be  a 
special  agreement  to  the  contrary.    AitoeU  v.  Miller,  20& 

8.  Legal  Operation  of  Contract  in  Bill  of  Lading  mat  be  Modifibd 
BY  SuBSEQUBNT  Pabol  Agbbembnt;  as  by  the  addition  of  a  parol  sup- 
pletory  agreement  that  the  freight  should  be  at  the  risk  of  the  shipper.  Id* 

%,  Faot  that  Shipper  Insxhies  Fbbight  is  Ciboumstange  Tending  to 
Show  that  He  Assumed  Risk  of  its  Loss,  and  taken  in  connection 
with  parol  evidence  of  a  special  agreement  that  the  freight  should  be  al 
his  risk,  is  sufficient  to  be  submitted  to  the  jury  as  going  to  show  aa 
agreement  to  that  effect,  suppletory  to  that  in  the  bill  of  lading.    ld» 

ii  Consignor  is  Originally  Liable  for  Freight  on  goods  shipped  by  him 
under  contract,  or  for  his  benefit,  and  the  insertion  in  the  bill  of  lading 
of  a  stipulation  for  delivery  to  the  consignee,  *'he  or  they  paying 
freight,*'  does  not  of  itself  relieve  the  consignor;  such  provision  being 
for  the  benefit  of  the  carrier,  who  may  waive  it  and  resort  to  the  ooo- 
signer,  unless  the  latter  is  exonerated  by  some  special  stipulation.  HoU 
V.  Weetcoti,  74. 

6.  Staoe-ooaoh  Passenger,  to  Rbooyer  for  Injury  by  Cabribr,  must  show 

negligence  or  want  of  ordinary  care  and  prudence  by  the  carrier,  occa- 
sioning the  injury,  without  fault  on  his  own  part  Keiih  v.  Pinkfiam,  80. 
C  Pabsbnoer  Biding  on  Outsidb  of  Coach,  against  Warning  of  the  stage- 
agent  that  he  does  so  at  his  peril,  assumes  only  the  risks  incident  to 
his  exposed  sitnatbn,  and  may  nevertheless  recover  for  an  injury  caused 
by  the  negligence  of  the  carrier  or  his  servants.    Id, 
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7.  RAniitOAi>  OoHFAirT  n  Liabls  to  FAassKOSB  Whom  It  YaamMMia 
UsumBXAXXB  TO  Cabbt,  although  gnitaitoaaly,  for  iDJnrieB  misteiaed  bj 
the  pMMDger  withont  his  own  faulty  and  through  ealpabls  negiigcno 
obaigeable  to  the  oompaay.  Thia  liability  does  not  rat  on  oontmot^  b«t 
on  the  pnblio  duty  of  the  company  to  cany  aafely  thoM  whooi  it  vndaiw 
Ukm  to  oany.    NoUom  t.  Weiuem  B.  B,  CofportUkm^  023. 

COMMON  LAW. 
See  AvDUdJ^  13;  SxAXom»  L 

OONDinONEL 

BnHT  DEPBmiiro  uk>v  Ck>Ni»iTiOH  PsxaiDDrr  doea  boI  aooraa  valMi  As 
condition  ia  performed,  although  performance  beeomea  fappowtbie  b?  te 
act  of  God.    Mfua  ▼.  Burnett,  744. 

OONFUGT  OF  LAWS. 

KoxHDro  iir  Law  ob  Coum  of  Nationb  BiQUiBn  Oovan  or  On  Scan 
to  give  efibot  to  the  law  of  another  state  which  is  In  derogatioii  of  the 
former's  laws,  and  in  violation  of  rights  that  have  Teeted  by  loroa 
thereof.    McLean  ▼.  Hardin^  740. 

CONSPIRACY. 
See  Cbdckal  Law,  20-24. 

CONSTITUTIONAL  LAW. 

0EAn  Law  Rbquibzno  Takino  out  ov  LiGSNan  bt  Tnon  Who  Sill 
THDB  Own  Manutacturb  of  Laokr-bsek  in  Shall  QtrAnmiBB  n 
Cokstitutioval;  such  a  law  being  but  the  ezerdae  of  the  light  to  r^gn* 
late  internal  police  and  everything  that  relates  to  the  morals  and  heaMi 
of  the  commtinity.    JCsUer  v.  SUOe^  226. 

See  Statutes. 

C0NTBACI3. 

W&nmr  Oohteaot  mur  bb  Cobbibuid  by  Coubit,  and  not  by  the  Jiuy. 
BfmdfM  T_  TkamiaiL.  U^ 

See  DAMAOBfl^  0, 10. 

CORPORATIONS. 

1.  No  Pabtioulab  FbBK  of  Wobos  IB  BVBB  Rbquibbd  to  Oobbrtdtb 

COBFOBATION.     BcNo  ▼.  AUeMtowi^  489. 

2.  Gbamt  bt  Statb  will  of  Itsblf  Cokfeb  Cobfobatb  Cbabactbb.   Id, 
t.  Pabtos  not  Found  to  Possbss  Cobpobatb  Powbbs  will  bb  Dbbkxd 

CoBPOBATiON,  if  the  intention  of  the  legUlatore  woold  be  otherwise  de* 
feated.    Id. 

4.  Gbant  to  and  Aoobftancb  bt  Pbiyatb  Cobfobation  of  a  private  char- 
ter is  a  compact  which  the  l^gislatnre  cannot  violate.  Tkimaum  t.  if«M> 
den  tic.  R,  B.  Co.,  505. 

6.  Pbitatb  Cobfobation  oan  bb  EDbld  Liablb  in  Tobt  f or  an  act  eac- 
prassly  anthorized  by  statate  when  it  transcends  the  anthority  conferxed 
on  it  by  the  legislatare.    Id, 
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fb  Nonos  TO  DmcREQB  ov  CSospoEAnov  inu*  vov  Bim>  Oobforatiok,  if 
it  11  aoqnind  by  him  ptivately,  or  from  mmor,  or  through  ohannrfe  open 
to  all  alike,  and  is  not  oommnnicated  to  hit  aMOoiate  direotofa.  OtnertU 
im.  Co.  T.  U.  8.  Ina.  Co.,  174. 

?•  Ihjubt  n  Dnuov  ahd  Im mxdiatb  OovaaqumacE  of  the  acta  of  a  private 
eorporation,  when  raoh  oorpoiation  oonetnicte  an  embankment  in  the 
month  of  a  creek,  thereby  preTonting  the  water  from  flowing  in  iti  ao- 
enatomed  channel,  and  depriving  the  injured  party  of  iti  nee  for  milling 
pnrpoeei,  although  the  property  injured  is  an  incorporeal  right  in  the 
land  of  another;  and  it  is  no  defense  to  an  action  for  damages  for  such 
injury  that  the  water  flowing  in  the  month  of  the  creek  is  a  pubUo  navi- 
gal»le  river,  under  servitude  to  the  public  intereats  and  subject  to  Isgisli^ 
ttve  oontroL    rmsman  v.  Bdviden  jB.  jB.  Co.,  MS. 

8L  SfOGK-suBMBXpnov  Book  ov  CosroRAnoH  iob  Qbaxeb  RaqumsD  to  bs 
8UB80BIBSD  for,  before  any  assessment  could  be  levied,  is  prima  facie 
evidence  that  the  number  of  shares  requisite  for  an  assessment  had  been 
sabeeribed  for,  in  an  action  to  recover  the  amount  of  an  aaseasment  laid, 
where  such  book  came  into  the  possession  of  the  corporation  immediately 
on  ita  organisation,  and  which  book  had  always  been  treated  by  them  as 
showing  the  number  of  shares  subscribed  for,  and  on  the  faith  of  which  the 
said  assessment  was  laid.    Marlborough  Branch  B.  B.  Co,  v.  AmM,  279. 

9l  Pubuo  C0BFOBATIOR8  ABi  Such  as  abx  Cbxatbd  for  political  purposes, 
and  invested  with  subordinate  legislative  powen,  to  be  ezeroiBed  for  the 
public  good.  These  powers  are  subject  to  legislative  control,  and  their 
charter  may  be  altered  or  repealed  at  the  pleasure  of  the  legislature. 
Bat  a  corporation  it  not  public  merely  because  its  object  is  of  a  public 
character.     T^kuman  v.  BeMderteic,  B.  B.  Co,^  500. 

Mil  Tiigiai.ATiVB  ANnzATXOH  OF  Othsr  Tebiutobt  to  Towir  wnx  Mamm 
It  Town  hi  Futubi,  even  if  it  was  not  a  town  before.  Bow  v.  AUemO" 
101011,489. 

ll.  Act  of  iNOOBPOBATKm  GAHITOT  bs  FBOVSD  BT  EyXDBNOB  that  PL4CB 

HAS  bbxh  CLasaiD  for  the  choice  of  a  representative;  because  uninooipor* 
ated  pUoea  are  usually  classed  for  that  purpose.    leU 

H,  IVOOBPOBATION  OF  TOWH  MAT  BX  PBOVXD  BT  BXPBBUNTATIOH,  TilOTHT«A« 

TTVB  Gbabtb  necesssrily  implying  a  town  oorporation,  or  by  claim  and 
vssr  of  the  oorporate  powers  of  a  town  with  the  knowledge  and  assent 
of  the  legislature,  and  without  objection  or  interruption  for  a  period 
long  enough  to  furnish  evidence  of  a  prescriptive  rights  where  no  charter 
or  act  of  incorpoTAtioin  of  the  place  as  a  town  can  be  found.    Id, 

13.  NXW  CHABTB&   DOI8    NOT  EXTINGUISH  OLD  PBITILBOn;    AND   AOT  OF 

Inoobpobatioh  does  not  raise  any  oonclnsive  presumption  that  the  town 
thus  inoorporated  waa  not  a  corporate  town  before  the  aot  was  passed. 
It  is  evidence  to  be  weighed  by  the  jury.    Id, 

14.  Pdblio  Fouot  EiQUiBn  that  Pbocxboinos  of  HrvioiFAL  Oobfora- 
noNB  should  be  kept  strictly  within  the  limits  assigned  to  them  by  the 
statute  authoriiing  them,  and  if  they  appear  not  to  come  within  those 
limits,  they  are  hakim  to  reversal  by  cwtieraH  and  are  void  and  iasufli- 
cisnt  to  support  a  title  proffeswiiig  to  be  founded  [on  them.  Carron  v. 
ir««a,fi84. 

1&  PvBUO  OoBroBASioNa  ABB  Squallt  LiABLB  with  private  eorponitioM  «r 
individuals  for  injuries  inflicted,  where  the  powers  oonfaired  are  BOi 


798  Indsx. 

•triotly  for  the  pabUo  benefit,  and  if  the  gnnt  !■  a  epeoUl  fnnehiMw 

M  well  for  priyate  advantage  as  for  pablio  good.     Tbumtm  ▼.  BdmtUn 

R*  i?.  Cb.,  565* 

16L  WmaxPOWKBOf  CiTTCoUNOILTOALTSBOBWiDENSTBIBSiaeODfined 

by  the  city  ohiirter  to  caaee  where  application  is  made  in  writing  by  thiee 
fonrths  of  all  ownera  of  land  along  snch  atreeti^  this  ia  a  oaae  of  a  ftri« 
bnnal  having  a  limited  and  speeial  power  to  prooeed  only  in  the  manner 
preecribed  in  the  act.    (7arm»  v.  MarUn^  68i. 

17.  Act  of  Citt  Counoil  nr  Latzvo  out  and  opening  atareet  ia  qwnd  Jndioial 
in  iti  natnre,  and  the  tribnnal  ezeroiaing  saoh  act  ia  aabjeot  to  the 
oontrol  of  the  sapreme  ooart    Id. 

IA.  TawKB  ABi  voT  LiABLB  lOR  Damaobs  Gaubed  bt  Nov-bkpadl  of 
Bbidobs  Ain>  HiOHWATB,  being,  like  ooontiea,  quad  corporationa,  whcee 
oofporate  powera  and  fonotions  are  conferred  without  their  Bolicitation» 
for  the  benefit^  not  of  themselvea,  bat  of  the  pnblio  at  laige.    ChmmyU 
tiUmef  ▼.  MarUnt  333. 

19.  Towns  gahnot  bx  Ihdxbbctlt  Subjiotsd  to  Liabiutt  fob  DAMAOBi 
FOB  NoN-BXFAiB  OF  Bbidoxs  akd  Hiohwats,  by  a  suit,  nnder  the  Michi- 
gan reyieed  atatntee,  c.  119,  againat  the  commiaaionen  of  highways;  thii 
chapter  doea  not  authorize  any  action  to  be  bronght  against  township 
officera,  by  their  name  of  ofSoe,  except  for  acta  done,  or  npon  contncta 
made  by  them  whUe  acting  within  the  acope  of  their  official  duty  and 
authority.    Id. 

lOl  Gobpobatb  BxiarxNGs  of  Plaintiff  la  AsaamD  bt  Dbfbtoant^ 
Plbaoino  Gbnxbal  Issue,  and  they  cannot  afterwards  contest  it.  /»- 
habUanU  qfOnmo  y.  Wedgewood,  81. 

See  Bminxnt  Douain,  3, 10;  Btidbnox,  6;  FRAHomflBs;  Hiohwats;  Jubo- 
BicmoN,  4;  Nmotiablb  Instbukbnts,  6,  6;  Railboabs;  UHnrooRro- 
BATXD  Sooibths. 

COSTa 

F0«IBIL1T7  THAT  PLAINTIFF  If  AT  BX  ChaBOBU  WITH  OO8T8  IB  AonOV  PnD- 

nro  does  not  become  a  debt  until  the  judgment  for  coata  ia  lendend 
against  him.    InhabUamia  qfPelham  v.  Aldrish,  208. 

CO-TENANOy. 

1.  OoouPATiON  BT  Onb  Txnant  IN  CoxMON  of  the  whole  estate,  claiming  it 

aa  his  own,  is  an  ouster  of  his  co-tenant,  who  must  first  establish  his 
right  at  law  to  enable  him  to  recover  the  mesne  profits.  One  tenant  is 
bound  to  account  to  another  only  as  his  bailiff  appointed  by  contract, 
express  or  implied.    Itard  v.  Bodine^  595. 

2.  TiNANT  IN  Common  Agtuallt  Bbckivino  the  rente,  issues,  and  profiti 

may  be  compelled  to  account  for  such  profits  actually  received:  thia  by 
statute,  both  in  England  and  New  Jersey.    Id. 

3.  Tknant  in  Common  OoouFfiNG  Whole  Ebtatx,  without  claim  on  the  pari 

of  his  co-tenants  to  be  admitted  into  possession,  is  under  no  obligation 
to  account.  /<f. 
ii  Tenant  in  Common  is  Entitled  to  Possbssion  in  common  of  the  whole 
with  hiM  co-tenant,  but  has  no  right  to  the  exdusiv..  possesrion  of  any 
particular  portion;  and  if  he  exercise  such  right  and  exdudea  his  co*ten- 
aat  from  participation  in  the  possession,  he  must  account  to  his  co-tenant 
for  hii  interest  in  the  part  from  which  he  waa  onated.    Id, 
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Ik  0iii>  BT  Tbtabt  nr  OomioK  of  ''Sncnr-fouB  Bods,  bbho  Tabs  of* 
Lot  held  by  tlie  grantor  in  oommon  with  another,  paaiee  no  title 
in  common;  nor  will  it  pass  any  title  in  aeireralty  nnlees  grantee  enten 
and  takee  powearion  of  the  quantity  of  land  oonveyed  by  the  deed,  and 
thna  makes  oertain  the  part  which  he  claims  to  hold  in  seTcralty.  PkUlip^ 
▼   Tudor,  906. 

8  Laitdlobo  avd  Tutant  asm  Tknakts  in  Coumoh  of  Chops  Badbd  ov 
SwABiw,  until  a  division  is  made.    DtmieU  v.  Browne  605. 

7  Tiaf  ANT  IN  Common  cannot  Jasmr  Usx  of  Fobob  in  Taking  PoflOOBiov 
of  the  oommon  property  when  held  by  his  co-tenant.    Id. 

S,  Ohb  Tbnant  in  Common  cannot  Makb  Division  of  Common  Pbofbbti 
without  the  consent  of  the  other,  so  as  to  affect  the  rights  of  either,    /d; 

••  Onb  Tbnant  in  Common  mat  Plead  Tenancy  in  Common  in  Abatbmbbv 
if  he  alone  be  soed  in  trespass,  trover,  or  case  for  anything  respecting  tho 
land  held  in  common.    Scuthard  v.  HiU,  85. 

See  BnoTMBNT,  1,  2;  Inbukancb,  6;  Lanblobo  and  Tenant,  6-7)  PABan>> 

tion;  Bipabian  Bights,  6b 

CRIMINAL  LAW. 

1.  Aduiabbt,  bt  Civil  Law,  is  Cabnal  Knowlbdob  of  Anothbb  MaitIs 
Wife.    State  v.  WecUherby,  59. 

Sl  Adultebt  in  Maine  is  Illicit  Intbbooubsb  bet w  ebb  Pbbsons  Onb  ok 
Both  of  Whom  abb  Mabbied.    Id. 

S.  DivoBOED  Man  does  not  Commit  Advltebt  bt  Mabbtino  and  Co- 
habiting with  another  woman,  thoagh  the  divorce  was  procored  by  hla 
wife  and  he  has  obtained  no  divorce.    Id. 

i.  iNSTBUCnON  TO  JUBT,  WHEBB  DEFENDANT  IS  ON  TBIAL  FOB  AdULTEBT, 

**that  if  from  all  the  testimony  in  the  case,  introduced  for  the  purpose 
of  proving  the  marriage  of  the  defendant,  they  were  satisfied  beyond  a 
reasonable  doubt  that  he  was  legally  married,  and  his  wife,  to  whom  he 
was  legally  married,  was  living  at  the  time  the  crime  was  alleged  to  have 
been  committed,  they  were  authorized  to  find  the  fact  of  marriage,*'  i» 
correct    StaUv.  Libhy,  115. 

&  Inbtbuotion  to  Jubt,  '*that  if  Pebson  WITH  Whom  Adultebt  was 
Alleged  to  be  Committed  was  as  well  known  by  the  name  of  Veeta 
Brown  as  by  that  of  Vesta  A.  Brown,  they  would  be  warranted  in  find> 
ing  that  the  offense,  if  committed,  was  committed  with  Vesta  Brown,** 
is  correct.    Id. 

lb  Affbat  is  Fighting  of  Two  ob  Mobe  Pebsons  in  a  public  place,  to  the- 
terror  of  the  citizens;  and  if  oue  person,  \^y  such  abusive  language  toward* 
another  as  is  calculated  and  intended  to  bring  on  a  fight,  induces  that 
other  to  strike  him,  he  is  guilty,  though  he  may  be  unable  to  return  the* 
blow.    State  v.  Perry,  768. 

7.  Indictment  fob  Abson  must  Chabge  Offense  to  have  been  Done 
Mauciouslt,  and  chargiug  it  to  have  been  done  "  feloniously,  willfully, 
and  unlawfully  "  is  insufficient.    Keilenbeck  v.  State,  166. 

S,  WoBDs  Constituting  Pabt  of  DsscBipnoN  of  Cbimb  must  be  Used  in 
Indictment;  and  an  indictment  under  the  Maryland  act  of  1809,  c  138^ 
charging  a  willful  burning  of  a  building,  which  is  not  a  parcel  of  a  dwell* 
hug-house,  is  insufficient  on  demurrer  if  it  fails  to  describe  the  building- 
as  "  not  a  parcel  of  any  dwelling-house.**    Id. 
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0,  Li  PiuxnoDnoiis  warn  Abuxjvt^  Jx  a  UjnnasaaAsr  10  Fkotb  FidMacI 

eommittlng  the  offeoie  precisely  m  it  ie  alleged  in  tlie  indietmontb  Am 
indictment  for  an  Msanlt  in  one  town  ie  rapported  by  proof  of  an  mmoII 
in  anotfaor  town  in  the  lame  oonnty.  and  within  the  jniiadiofciim  of  Aa 
court    C€mnionw$akk  ▼•  TcUi/Krt  262. 

10.  Mods  of  Makiito  Assauut  vsxd  xtot  bb  Set  oitt  xv  IvpicxifKST  lor  an 
aaaanlt  with  a  gnn  *' loaded  with  powder  and  ball,"  with  intent  to  UD. 
8taU  ▼.  Chandler^  432. 

IL  Bkt  upon  BisnxjT  of  Elbctioh^  thouoh  Mads  aitsb  Elksiov  kas 
BSBN  HsLD,  ia  indictable  nnder  a  statute  providing  an  indictoMnt  lor  a 
bet  npon  the  reaolt  of  any  election.    MUler  v.  Siaie,  351. 

IS.  Indiotmknt  fob  Bbttino  09  Eliction  Which  Chaboss  Bbt  td  bats 
BEEN  Mads  bsfobs  Elbction,  is  supported  by  proof  that  the  bet  was 
made  after  the  election  upon  the  unknown  result  thereof,  for  time  la  fmni^ 
terial  since  the  statute  draws  no  distinction.    IcL 

18.  IVDIOTlf  BNT  ChABOIKO  PO68B8SIOV  OF  BUBOLABIOUS  IXFLBMBBIB  WITH 

Ihtbnt  TO  Uss  Thsm  for  the  purpose  of  breaking  and  entering  a  boilding, 
or  other  depository  of  money  or  goods,  in  order  to  steal  therefrom,  need 
not  allege  an  intent  to  use  them  in  a  particular  place,  or  lor  »  special 
purpose,  or  in  any  definite  manner;  it  is  sufficient  to  allege  a  genenl  intents 
OomtnonweaUh  v.  Tivtum,  248. 

14.  FBoof  that  Somb  of  Im plembbtb  Dbsobibbd  nr  Indzoxmxht,  iradoi 
Massachusetts  statute  of  1853,  chapter  194,  were  in  the  poBsesiiian  of  tfas 
defendant,  and  designed  and  adapted  to  effeot  the  objects  chacgad  in  the 
indictment,  is  sufficient.    Id. 

1&  It  IS  voT  NscssaART  to  Pbotb  that  Imflbmbnts  WXBS  OBI«XALCr 
Intbndbd  fob  Unlawful  Usb  in  order  to  sustain  an  indictment  midar 
the  Massachusetts  statute  of  1853,  chapter  194.  It  is  sufficient  if  th^  are 
suitable  for  the  purpose  charged.    Id, 

16b  Whsn  Common  Dbsion  ob  Entebfbiss  bbtwsbn  Two  DsFBjnuins  is 
first  proved,  declarations  of  one  of  them  in  rdatioa  to  the  Joint  nnder- 
taking  are  admissible  against  both.    Id, 

17.  Pboof  of  Mbbb  Possession  of  Bubolabioub  Implbmbhts  bt  One  Db- 
fendant,  where  two  defendants  intend  to  use  them  in  a  Joint  nndertsk« 
ing,  iM  not  sufficient  to  sustain  an  indictment  under  the  Maasachnaetts 
statute  of  1853,  chapter  194,  as  against  the  defendant  whose  posBesBion  of 
the  implements  im  not  proved.    Id, 

18.  Possession  of  Bubolabious  Implements  with  Guzltt  Ibtbrt  mat  bb 
Joint  as  weil  as  several;  and  where  the  guilty  intent  of  several  is  man* 
ifeeted  by  their  joint  act  it  becomes  a  joint  offense.  In  such  cases,  all 
who  join  in  the  commission  of  the  act  may  be  indicted  either  Jointly  or 
separately.    Id, 

10,  Indictment  against  Two,  Alleoino  chat  They  had  nr  thbib  PoasBi- 
8I0N,  on  a  certain  day,  certain  implements  designed  and  adapted  for  forciiig 
and  breaking  open  buildings,  safes,  trunks,  and  vaults,  sufficiently  seti 
forth  a  joint  possession  and  charges  a  joint  offianse  in  apt  words,  under  the 
MassachusetU  statute  of  1853,  chapter  194.  Under  this  allegation,  it  is 
competent  to  prove  the  commission  of  one  offense  by  both  def  endanta  onany 
day  after  the  statute  took  effect  and  before  the  indictment  was  found.  Id. 

iOi  To  CoNsiiTiTTB  Indiotablb  Consfibaot,  these  must  bb  GOMBDUSSaV 
OF  Two  OB  MoBB  PEsaoNs  to  commit  some  act  known  aa  an  ottmm  at 
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oommoo  law,  or  that  ham  been  deebrad  tadh  by  statote.    Alderman  t. 
PeopU,  321. 

81.  DnoBiFTioN  OF  OnxNsi  BT  TxBM  BT  Wbigh  It  18  Genxeuxt  Ksiowii 
18  SnynciENT,  if  the  natore  of  the  offenae  is  clearly  indicated  thereby, 
and  the  charge  is  a  conspiracy  to  oommit  an  offense  known  and  recog- 
nized as  an  offense  at  common  law.    Id, 

82.  MxANS  Sdgh  as  to  GoNsnTUTB  AN  Offxnsx,  Eithi&at  Coiofoir  Law  ob 
BT  Statutk,  mdst  SB  Pabticulablt  Sbt  Forth,  in  an  indiotament  for 
a  conspiracy  to  do  an  act  not  in  itself  nnlawfal,  bnt  which  it  U  agreed  tc 
accomplish  by  criminal  or  nnlawfal  means.    Id. 

23.  Oftknbb  in  Constibaot  is  Unlawful  Combinatior  and  Aobexmutt,  and 
no  overt  acts  need  be  done,  in  pursuance  of  each  comlunation  and  agree- 
ment, to  constitute  the  offense,  nor  need  such  acts  be  alleged.    Id. 

24.  Indictmsnt  for  Gohsfiract  to  Cheat  and  Dxfbaud  must  Set  out 
Faue  Pretenses,  Tokens,  and  Detices  Agreed  to  be  Used;  false 
pretenses,  tokens,  or  devices  alone  render  "cheating"  and  **  defranding  " 
punishable,  and  the  conspiracy  mnst  be  to  cheat  and  defraud  in  some  of 
the  modes  made  criminal  by  statute.    IcL 

26b  On  Trial  of  Indictment  for  Obtaining  Signature  to  Deed  bt  False 
Pretenses,  evidence  is  admissible  of  previous  conversations  of  defendant 
with  a  third  person  as  to  procuring  such  a  signature.  Cpmmonwealth  v. 
CatOea^  278. 

iS8.  iNDierMBNT  FOR  Rafb  Which  Alleges  that  Defendant  '*  Violently 
AND  against  her  Woll  Feloniouslt  did  Ravish  and  carnally  know** 
the  woman  is  sufficient.     CommonweaUh  v.  Fogerty,  264. 

27.  Indictment  for  Rape  need  not  Allege  that  Woman  Ravished  was  not 
the  wife  of  the  defendant.     Id. 

28.  Utterance  in  Public  of  Vulgar,  Obscene,  and  Indecent  Language 
is  an  outrage  upon  decency,  and  injurious  to  public  morals,  and  is  an 
offense  indictable  at  common  law,  idthough  not  an  open  and  notorious 
act  of  pnblic  indecency  within  the  statute  of  Missouri.  State  v.  Appling, 
469. 

29.  Indictment  Lies  for  Disobeting  Injunction  of  Legislature,  though 
no  mode  of  punishment  is  pointed  out  by  the  statute  enjoining  the  doing 
of  an  act.    KeUer  v.  State,  226. 

80.  Indictment  Alleging  that  Defendants  did  Wxlzjullt  and  MalI' 
dOUSLT  Kill  Horse  of  another  person  named  ia  a  sufficient  averment  of 
the  offense,  under  a  statute  which  prescribes  a  punishment  for  "every  per- 
son who  shall  willfully  and  malidonsly  kill,  maim,  or  disfigure  any  horses, 
cattle,  or  other  beasts  of  another  person.*'    Commonwealth  v.  SowU^  289. 

51.  Time  of  Commission  of  Offense  must  be  Proved  as  Laid  in  Indict- 
meet  only  when  time  is  of  the  essence  of  the  offense,  or  a  necessary  ingre- 
dient in  the  description  of  it;  and  then  it  most  be  proved,  at  least  so  far  as 
may  be  necessary  to  identify  the  offense  charged.    AiUUr  v.  Stat^,  351. 

52.  Objection  to  Indictment  must  be  Taken  bt  Demurrer,  as  well  when 
the  case  is  submitted  to  the  court  as  when  tried  by  a  jury;  and  under  the 
Maryland  act  of  1S52,  the  judgment  will  not  be  reversed  for  any  matter 
which  might  have  been  a  subject  of  demurrer  to  the  indictment.  ITeUeia- 
beeky.  State,  160. 

13.  Statute  Requiring  Indictment  to  be  Indorsed  **True  Bill  "  is  Dirbo* 
TORT  merely,  and  the  omission  of  such  indoisemsnt  cannot  be  madu 
Am.  Dao.  Vol.  LZIX  -«1 
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a  gronnd  of  objection  after  trial  and  connction,  bnt  tho  n 
be  quashed  on  that  gnnind.    SiaU  v.  Btargea^  433^ 

14.  BoBSEBTisCoiniiTTXDSTFoBOi»IjaiCEinrBTSiXAi.TB.aiidiriierBthcn 
ia  no  violence  or  ctroomatance  of  terror  resorted  to  for  the  laupuee  d 
indocing  the  owner  to  part  with  his  property  for  the  sake  of  hia  penoo, 
the  crime  committed  is  not  robbery,  bot  larceny.    SiaU  ▼.  Jokn^  771. 

86.  ToCowsmuTJi  Bobbxbt,  Fobob  Usxd  must  be  either  before  or  ai  the  toM 
el  the  talcing,  and  of  sach  nature  as  to  show  that  it  was  intepdad  to 
orerpower  the  party  robbed,  or  to  prevent  resistanoe  on  hia  part,  and  boI 
merely  to  get  possession  of  the  property,    IdL 

See  Anhcaxa,  12;  18;  Bail;  Ivsanitt;  SoBxnBBiP,  d-10;  WirsmBB^  % 

CUSTOMS. 

P&AOnOB  OF  FSW  PBB80B8  IN  BUSINBSB    IB  WmOH   MaBT  ABB  BbOSAB^ 

does  not  estabUsh  a  custom  which  all  persons  who  are  engaged  ia  the 
same  pursuit  are  presumed  to  know  and  recognixe.    tSikr  ▼.  Deam^  484 

DAMAGES. 

i.  QUBSnON  WHBTIiBB  SUM  18  LiQUIDATBD  DaICAOBS  OB  PBKALTT  whicfa  is 

stipulated  to  be  paid  upon  breach  of  a  contract  is  one  of  intentioD,  and 
the  language  of  the  contract  is  not  conduaive.    BagUy  ▼.  PeeUie,  713. 

2.  Bulbs  bob  DBTBBMiirairo  whbn  Stipulatbd  Sum  is  Pbnaltt  and  wbea 
liquidated  damages,  in  a  contract,  stated  and  discussed  per  Shankland,  J. 
Id, 

8.  Sum  Dbkomikatbd  "  Liquidated  Dabcaoes**  m  Goktbact  will  neverthe- 
less be  construed  to  be  a  penalty  if  other  parts  of  the  instrument  furnish 
reason  even  to  doubt  as  to  the  intention  of  the  parties;  but  where  the  oove> 
nanta  for  breach  of  which  the  sum  is  to  be  paid  are  all  of  them  for  the 
perfonnaoce  of  other  acts  than  the  payment  of  money,  and  the  damages 
for  a  breach  would  be  wholly  uncertain  and  incapable  of  ascertainment 
except  by  conjecture,  the  sum  will  be  deemed  liquidated  damagfis.     /dL 

t»  Sum  Denominated  '* Liquidated  Damages'*  in  Bond  ov  Emplotbb,  stipu- 
lated to  be  paid  upon  a  breach  of  the  covenants  of  a  contemporaneous 
agreement,  to  the  effect  that  the  obligor  will  serve  the  obligee  faithfuUy 
and  diligently  for  a  specified  term  in  his  trade,  perform  his  orders,  keep 
the  secrets  of  the  trade,  and  not  disclose  any  improvements,  discoveries, 
or  inventions  by  the  obligee,  etc.,  will  be  construed  as  *'  liquidated  dam- 
ages," and  not  as  a  penalty.    IcL 

6.  Special  Damaobs  not  Implied  bt  Law  as  Kbobssabt  Ck>KSEQUBNCB9  or 
Bbeaoh  ov  Aobebmbnt  to  convey  real  estate  cannot  be  recovered  in  an 
action  for  such  breach  unless  they  are  alleged  in  the  declaration.  War* 
ner  v.  Bacon,  253. 

8.  Damages  Sustained  avteb  Action  Bbought  fob  Bbbach  of  Aobbembih 
to  convey  real  estate,  by  reason  of  the  withholding  thereof  from  the 
plaintiff,  cannot  be  given  in  evidence  in  that  action,  but  may  be  recov- 
ered in  a  subsequent  action.    Id, 

7  Plaintiff  cannot,  in  Action  fob  Bbbach  of  Aobbbmbnt  to  Cokvxt 
Bkal  Estate,  Recover  Kxpenses  incurred  by  him  in  erecting  a  buld- 
ing  on  his  other  land  by  reason  of  his  not  obtaining  a  right  to  put  thereon 
a  similar  building  standing  upon  the  land  agreed  to  be  convsQfed.    That 
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ground  of  damage  is  too  remote,  not  being  a  proximate  ooonqnenoe  of 
the  breach  of  the  agreement.    Id. 

S,  Mbasusx  of  Damagbs  in  Trespass  ds  Bonis  Abfobtatib,  where  the 
landlord  and  tenant  are  tenants  in  common  of  certain  property,  and 
where  the  tenant  has  taken  the  whole,  is  the  ▼alne  of  tke  landlord's  share, 
and  compensation  for  all  that  he  loses  by  the  operation  of  the  wrong  and 
consequent  judgment,  which  vests  the  property  in  the  trespasser,  and 
ordinarily  no  more.    Danida  r,  Brown^  505. 

9l  Damaoxs  Rboovicbablb  vor  Brxacb  ov  Contraot  Include  Profxtb  which 
the  plaintiff  certainly  would  have  realised  but  for  defendant's  default; 
though  speculative  or  contingent  profits  are  not  recoverable.  Chr^ffin  v. 
Colvery  718. 

IOl  Beooupment  of  Damages  in  Action  for  Prxos  of  Engine,  for  Delay 
in  not  furnishing  it  by  a  stipulated  time,  should  be  estimated  by  the 
value  of  the  use  of  the  engine  during  the  period  of  delay,  not  by  the 
profits  which  would  have  been  realized  from  running  it  in  connection 
with  the  machinery  it  was  intended  to  drive.    Id, 

See  Aocx>VNT;  Animals;  Eminent  Domain,  4-9;  Guardian  and  Ward; 

HiOHWATS,  3;  Vendor  and  Vendee,  8,  4. 

DEBTOR  AND  CREDITOR. 

1.  Letter  Containino  Monet  Sent  bt  Debtor  to  Creditor  throogh  tha 
mail  is  at  the  risk  of  the  debtor,  unless  the  creditor,  either  expressly  <Hr 
by  the  usual  course  of  dealing  between  the  parties,  anthorind  such  mode 
of  remittance.    Chumey  v.  Howe^  299. 

2L  Debtor  is  Entitled  to  be  Satisfied  of  Authoritt  of  Person  Demand- 
ing Patmeht  before  complying  with  the  demand,  and  a  refusal  upon 
that  specific  ground  \b  justifiable.    Ntuh  v.  UnUm  MttL  Ins,  Co,,  65. 

S.  Possession  of  Signed  Receipt  is  Sufficient  Eyidencb  of  Authoritt  to 
demand  payment  of  the  receipted  liability,  if  the  receipt  is  signed  by  the 
proper  person,  and  a  demand  under  such  authority  is  equivalent  to  a 
personal  demand  by  the  signer  of  the  receipt.    Id. 

4.  Bboxipt  bt  Creditor  from  Debtor  of  Promissort  Note  of  Third  Per- 
son IN  Patmbnt  of  Aooount  Dux  does  not  Extinguish  Original 
Claim,  unless  there  is  an  express  agreement  to  receive  the  note  as  pay« 
ment  and  run  the  risk  of  its  being  paid.    Berty  v.  Orijin,  123. 

&  Marshaling  of  Seourities  is  Done  onlt  at  Instance  of  One  Cred- 
itor AGAINST  Another,  and  is  never  done  ex  officio,  nor  at  the  suit  of 
the  debtor,  nor  to  the  prejudice  of  a  creditor;  and  the  creditor  seeking 
it  must  show  that  his  co-creditor  will  sustain  no  injury  thereby.  Oen- 
sral  /ns.  Co.  v.  United  Suues  /ns.  Co.,  174. 

See  Fraudulent  Convbtanobb. 

DEDICATION. 
See  HiGHWATS.  1. 

DEEDS. 

1.  Died  Dult  Acknowledged  and  Recorded  dobs  not  Transfer  Tru 

UNTIL  Deltvert  TO  Grantee.    BuUiU  V.  Taylor,  412. 

2.  Dub  Acknowledgment  and  Recording  of  Deed  is  Merelt  Pbesumf 

nvB,  NOT  Conclusive,  EhriDENCS  of  Delivbrt.    Id. 
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5.  WoBD  "Pkuhsbs"  in  J>exd   ow  Oontetanob,  Tmhniouuxt  MiAm 

everything  which  preoedee  the  hahendum.    Berry  ▼.  BiOings^  107. 

4.  Qmoi  ov  Habendum  is  to  Kamb  Gbantbb,  and  to  Limit  CxBTAiNTr 
OB  Estate.    Id. 

ft.  Habbndum  Bboombs  EirrciEMT  to  Dbolabb  Intbntion,  where  the  prem* 
iaes  in  a  deed  are  merely  descriptive,  and  no  particular  estate  ia  men- 
tioned.    Id, 

6.  Deed  of  Land  "to  Have  and  to  Hold/'  to  B  and  bis  Hsoti^  n 

Ck>OD,  although  the  grantee  ia  not  named  in  the  premiaea.    Id. 

7.  Deed  in  Good  and  Effeotctal  where  Habendum  is  not  Bbpuokakt  to 

PBEMISEa.     Id, 

8.  Words  "Prtvilbges  and  Afpubtekanges'*  are  Unnbgbssabt  in  Deed; 

as  a  grant  of  the  land  passes  them  without  their  being  mentioned.    A 
right  to  flow  land  will  so  pass.     Id. 

9.  Proof  of  Execution  of  Deed  bt  One  of  Two  Subsoribino  WirNsasES  ia 

sufficient  to  admit  it  to  registration,  since  one  subscribing  witness  to  the 
execution  is  sufficient.    Shirley  v.  Feame,  375. 

10.  EzEouTioN  OF  Deed  Pubportino  to  be  Executed  bt  Partnebship,  but 
acknowledged  by  one  of  the  firm  alone,  is  not  proved  unless  a  previous 
authorization  or  subsequent  ratification  by  his  copartners  is  shown.    Id, 

11.  Non-payment  of  Nominal  Ck>NsiDEBATioN  cannot  be  Shown  to  defeat 
a  deed.     Draper  v.  Shoot,  462. 

12.  Deed  tq  Defendant  in  Ejectment  Executed  under  Decree  of  Chan* 
OERY  may  be  introduced  by  the  plaintiff  without  the  production  of  the 
record  in  chancery,  for  the  purpose  of  showing  that  the  defendant  claims 
under  the  plaintiff's  grantor;  though  when  a  party  claims  title  in  him- 
self under  such  a  deed,  it  is  generally  necessary  to  produce  the  authority 
under  which  it  was  executed.     Nixon  v.  Porter,  408. 

1&  Instrument  Void  in  Law  cannot  be  Made  Good  bt  Ayebment,  ob 
Proof  of  Extraneous  Facts,  when  the  matter  rendering  it  void 
appears  in  the  deed  itself.    Inloes  v.  American  Exchange  Bank^  100. 

14.  Deed  Shown  to  be  Thirtt  Years  Old  or  More  mat  be  Proved  by  proof 
of  the  signature  of  one  of  the  subscribing  witnesses,  for  it  is  presumed 
that  the  subscribing  witnesses  are  either  beyond  the  jurisdiction  of  the 
court)  or  dead,  or  if  living,  that  their  memories  have  failed  them  as  to  the 
particular  transaction.    Nixon  v.  Porter^  408. 

16.  Deed  is  Shown  to  be  Anchent  by  Fact  that  Grantee  Took  Possbssichi 
of  land  believed  to  be  conveyed  by  the  deed  shortly  after  the  date  of  the 
deed,  and  that  the  grantor  twenty  years  afterwards  acknowledged  that  he 
executed  the  deed  upon  the  day  of  its  date.    Id. 

18.  Deed  is  not  Void  for  Unoertaintt  because  from  lapse  of  time  it  may 
be  impossible  to  identify  the  lands  conveyed  by  it.     Id. 

17.  Admittino  Proof  of  Execution  of  Deed  other  than  by  the  subscribing 
witness  is  not  a  ground  of  exception  by  a  party  who  subsequently  calls 
the  subscribing  witness  and  examines  him.   CommonweaUh  v.  CcutlcMf  27& 

Bee  Boundaries,  8,  7;  Co-tenanot»  5;  Evidence,  1;  Infancy;  Pleadinq 

AND  Practice,  30;  Reoistration. 

DEPOSITIONS. 
1.  Notice  of  Taking  Deposition,  to  be  Keasonablb  when  Served  on 
Attorney,  must  be  such  as  in  all  probability  to  allow  him  time  to 
mnnicate  with  his  client.     IltuU  v.  Crane^  381. 
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%  QanonoN  that  Nonos  ov  Taxino  Dbfosition  db  Bun  Eaas  wm  ghren 
to  the  attorney  for  the  party  instead  of  to  the  party,  aa  required  by  stat- 
ute, is  waived  by  the  appearanoe  of  the  attorney  at  the  taking  of  the 
deposition  and  bis  acknowledgment  of  notice.    Id, 

H  Two  HouBs'  KoTid  ov  Taking  Deposition  db  Bknb  Bssb  is  not  Bba- 
80NABLX  NoTEOB  when  served  upon  the  attorney,  and  when  it  does  not 
appear  that  he  could  have  notified  his  clients  within  tiie  time.    Id. 

A  DxposmoN  Containing  Illegal  Evidencb  should  not  bs  Wholly  ESx* 
QLUDKD  if  any  part  of  it  is  proper  evidence.  The  illegal  portions  should 
be  pointed  out  and  excluded  by  the  court.  HaanUton  v.  SculVs  Adm*r^ 
460. 

6.  Deposition  or  Witnbss  Sinob  Dbobasbd,  Taken  on  PuEuiiiNABT  Exam- 
ination in  a  criminal  case,  in  the  presence  of  the  accused.  Is  competent 
evidence  on  the  trial,  and  its  admission  is  not  in  contravention  of  the 
constitutional  provision  that  the  accused  shall  have  the  right  to  be  con- 
fronted  with  the  witnesses  against  him.    State  v.  McO*Bleni8,  435. 

DETINUE. 
Dkvbnoant  in  DbtinctS  against  Whom  Judgmbnt  has  bbbn  Bxnbi&bd 
has  no  right  to  pay  the  value  assessed  and  retain  the  property,  and  he 
has  no  pretext  for  invoking  the  aid  of  equity  to  this  end.    Jordan  v. 
ThomoB,  387. 

DOMICILE. 

1.  Residence,  to  Gain  Settlement  undeb  Paupeb  Law,  Means  Homb  or 

dwelling-place.     Warren  v.  ThoTntutton,  69. 
8.  Besidenob,  Dwelling-place,  and  Homb  Ddtveb  fbom  Settlement,  under 

the  pauper  law,  and  a  person  may  have  a  settlement  in  one  town  and  a 

residence  in  another.    Id. 
Z,  Bbsidence  does  not  Involve  Continued  Pebsonal  Pbbsbnob  necessarily, 

and  temporary  absences  do  not  work  a  change  of  residence.    Id. 

4.  EbSIDENCB  13  AOQITIRED  ONLY  BT  PeBSONAL  PbESBNCE  WITHOUT  PbESENT 

Intent  to  Depart,  under  the  pauper  law,  and  when  once  acquired,  is  lost 
only  by  departure  with  intent  to  abandon  it.    Id, 

6.  Domicile  is  not  Synonymous  with  Kesidbnob,  Dwblling-placb,  ob 

Home,  in  its  ordinary  legal  sense,  but  it  must  be  regarded  as  synonymous 
with  those  terms  when  used  with  respect  to  the  status  of  a  pauper  as  to 
habitation.  Id, 
ft.  Residence  undeb  Paupeb  Law  is  Abandoned  by  Depabturb  without  a 
a  present  intent  to  return,  and  a  subsequent  intent  to  return  formed  upon 
disappointment  of  business  expectations  does  not  cure  the  abandonment. 
Id, 

7.  Pabticulab  House  to  Which  Pabty  may  Resort  as  Matteb  of  Right 

is  not  necessary  to  enable  him  to  acquire  or  maintain  a  residence,  within 
the  meaning  of  the  pauper  law.  Id, 
§.  Rights  of  Husband  and  Wife  to  Movable  Pbopebty  abb  Oovbbned 
BY  Law  of  Matbimonial  Domicile,  no  matter  where  such  property 
happens  to  be,  or  how  or  where  it  is  acquired.  Thus,  where  an  intes- 
tate's personal  property  has  been  distributed  in  Mississippi,  and  a  slave 
assigned  to  a  married  woman  domiciled  with  her  husband  in  North 
Carolina,  snch  slave  belongs  to  the  husband,  according  to  the  laws  of 


806  Inpkz. 

the  Utter  state,  and  ia  not  governed  or  controUad  by  tiie  laws  of  the 
former.  McLtem  ▼.  Hardin^  740. 
9.  Movable  F&ofebtt  is  Sumcr  to  Law  of  Domioii.1,  altbongh  it  be  ina 
foreign  country.    /dL 

EASEBiENTS. 

1.  RiiiHT  TO  Eabeiunt  gah  bs  Cbeatbd  only  bt  Deed.   Fuhr  ▼.  Deam^  4S4 

2.  Right  to  Entkb  on  Akothvb*b  Laud,  akb  Rbmaih  thxrx  for  a  oertaia 

time,  or  indefinitely^  at  the  pleasare  of  the  party  claiming  the  privilege, 
is  an  interest  in  the  land,  which  can  be  created  only  by  deed.    Id, 

8.  Easement  in  Land  of  Another  can  be  Acquired  by-  Adtebsx  Ueb 
only  with  the  acquiescence  of  the  owner  of  the  land  in  its  exerdee  under 
a  claim  of  right.  From  such  a  use  of  an  easement  for  twenty  years  the 
law  will  presume  a  non-appearing  grant.    PowtU  v.  Bagg,  262. 

ii  Where  Owner  of  Land,  being  on  Same,  Forbids  Another  to  R«  KmuKE 
Bight  to  subvert  the  soil  thereof  for  the  purpoee  of  repairing  an  aque- 
duct, under  claim  of  an  easement  in  the  aqueduct  by  adverse  posecanion, 
such  verbal  orders,  though  unaccompanied  by  further  acta,  are  anfficient 
o  show  an  interruption  of  the  easement.    Id, 

See  Boundaries,  8. 

EJECTMENT. 

!•  DSFEHDAIIT   Ur  EjSOVMENT   DeNYTNO   Co-TENAHOT  WITH    PLAnmiT  as 

alleged  in  the  complaint  cannot  claim  the  benefit  of  a  co-tenancy,  eo  as 
to  require  more  stringent  proof  of  ouster  than  in  a  case  between  strangers. 
Peterson  v.  JCail;,  441. 

2.  Law  of  Ouster  between  Co-tenants  in  Ejectment,  where  Defendant 
Denies  the  plaintiff's  title,  is  the  same  as  if  no  co-tenancy  existed.    Id 

S.  One  not  Made  Partt  to  Action  of  Ejectment  for  land  of  which  he  was 
in  the  possession  when  the  action  was  commenced  cannot  be  diapoaseaaed 
by  virtue  of  a  writ  of  habere  faaaa  ponesriomem  issued  under  a  JndgnMBft 
for  the  plaintiff  in  that  action.    Oarriaaii  v.  Savignac^  448. 

See  Deeds,  12;  Partition,  2. 

ELECTION. 

MoviT  Payable  in  Beasonablb  Time  gannot  be  Detided  at  thfr  elaotioa 

of  the  payor  so  as  to  make  it  payable  at  diffisrent  timea,  reaaonabla  tima 
being  indivisible.    O^DannM  v.  Leemain,  64. 

ELECTIONS. 

Power  to  Elect  Bepresentattves  without  CLAssmoATioN  n,  under 
Conbtitution  of  New  Hampshire,  Confined  to  Towns;  via.,  those 
places  having  one  hundred  and  fifty  ratable  poUa,  or  plaoea  witi^  town 
privileges,  which  are  really  towns.  No  others  have  such  power  Bern 
V.  AUenatoumt  489. 

EMINENT  DOMAIN. 

I.  Bight  of  Eminent  Domain  is  Inherent  and  Essential  Elemimt  of 
Sovereignty.  It  results  from  the  social  compact,  and  would  exisl  witk> 
out  any  provision  of  the  organic  law.    Brawn  v.  BeaUy^  889. 
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9L  BiOBT  ov  Bidvxin  Doxaih  is  Bsooohiskd  in  Bill  ov  Riobts  nr  BIisbis- 
SEm,  and  the  only  restrictioiu  placed  npon  its  exerdae  are  that  private 
property  ahall  not  be  taken  for  public  nae  without  the  oonaent  of  the 
legialatnre,  or  without  just  compensation  being  first  made  therefor.    Id. 

Si  Lkoslaturs  mat  Exuunsi  Biobt  of  Ekivbmt  Domaih  in  Bxhalv  oi  Ijr- 
OOBPOBATXD  RiTTiTiOAD  CoMFAXY^  or  any  other  incorporated  3ompany,  by 
means  of  which  it  is  proposed  to  construct  any  work  of  internal  improve- 
ment useful  and  beneficial  to  the  public.    Id, 

4i  OwnsB  is  Enhtlxd  to  Cash  Valus  or  Lahd  Atfbofhiated  vob  Bail- 
BOAD,  and  to  indemnity  for  damage  to  his  adjacent  land,  consequent 
npon  the  location  of  the  road,  and  he  cannot  be  compelled  to  receiTc  as 
compensation,  in  whole  or  in  part,  the  enhancement  in  the  Talue  of  his 
remaining  property.    Id, 

5.  Statutx  AuTHORiznro  Jubt,  iir  AssnsiRO  Damaob  Aogbuivo  vbox 

Apfbofbiation  of  Land  for  a  railroad,  to  estimate,  as  an  ofiaet  to  the 
claim  of  compensation,  the  benefit  to  the  owner  resulting  from  the  loca> 
tion  of  the  road,  is  unconstitntionaL    Id, 

6.  AuTHOBirr  Confsrbxd  upon  MAoisr&Ara  to  Summon  Jubt  to  Aassss 

Damaoxs  caused  by  location  of  railroad  is  not  repugnant  to  the  consti- 
tution of  MiBsissippL    Id, 

?•  No  Bkmbot  Exists  at  Common  Law  whkbb  STATim  Pbotidbs  Mods 
for  assessment  and  payment  of  damages  resulting  to  indiFiduals  from  the 
construction  of  works  of  internal  improrement  authorized  by  the  legis- 
lature.   Id, 

&  lixASUBS  OF  Damaobs  Allowxd  TO  Land-ownbb  fob  Iniubixb  to  ms 
Land  bt  Constbuotion  of  Bailboad  over  it  includes  all  damages,  direct 
and  consequential,  present  and  prospective,  certain  and  contingent,  which 
may  fairly  result  to  the  land-owner  by  the  loss  of  his  property  and  rights^ 
and  the  injuries  thereto.    Johnton  v.  AtktnUc  etc  B,  R,  Co.,  500. 

9l  Jubt  ob  Commissionbbs  will  bb  Pbbbumbd  to  havb  Donx  thbib  Dutt 
IN  Afpbaisino  Damaobs  done  by  a  railroad  company  in  constructing  its 
road  over  another's  land.    Id. 

lOl  Pbivatb  Cobforation  Authobizbd  bt  Statdtb  to  construct  public 
highways,  or  other  works  of  public  improvement,  for  private  emolument^ 
and  to  take  private  property  in  so  doing,  upon  making  compensation 
therefor,  is  not  vested  with  the  immuuitiea  that  pertain  to  the  sovereign, 
and  is  not  exempt  from  liability  to  damages  for  injuries  done  to  individ- 
uals in  the  exercise  of  the  power  granted.  TiTuman  ▼.  Belvidere  etc  R, 
ILCc,6e6. 

EQUITY. 

L  Equitt  will  LfTBBFBBX  TO  Pbxtbnt  Multiflioitt  of  Suits,  ob  Pbi- 
YBNT  Titlx  fbom  bxino  Cloudxd,  by  a  claim  which  cannot  be  enforced 
either  at  law  or  in  equity.     Holland  v.  Mayor  etc  of  BaUimortt  105. 

2.  Equitt  dobs  not  Extbnd  its  JuBisDionoN  to  Offbnsbs  against  the  pub- 
lic This  general  rule  appears  to  be  without  exception.  Oaum  v.  Per* 
ibtiM,  728. 

I.  Equitt  dobs  not  Extbnd  its  Jubisdiotion  to  Civil  Tbbsfassbrs  except 
that  jurisdiction  will  be  assumed  to  prevent  torts  or  injuries  to  property 
by  injanction  where  plaintifif  *s  title  is  admitted  or  establiBhed  by  legal 
adjudication,  and  where  the  threatened  injury  wUl  canae  ii 
damage.    Id, 
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4.  SQVxrr  will  Take  Jubibdiotiov  or  StrBneov-MATTss  of  Aonov  to  Fu* 
TEST  Injukt,  sto.,  when  a  bill  has  been  filed  setting  oat  that  an  aette 
has  been,  or  is  about  to  be,  instituted  for  the  purpose  of  establisfaiog 
title;  hot  without  assuming  to  decide  tiie  question  of  title.    Id, 

6.  IsBBPARABUi  Injubt  Mkans  THAT  Whior  oahhot  bb  Bbpaibbd,  re- 
trieved, put  back  again,  atoned  for.  It  is  an  injury  of  snch  a  peculiar 
nature  that  compensation  in  nv>ney  cannot  atone  for  it;  and  if  the  party 
liable  in  damages  be  insolvent,  and  therefore  unable  to  atone  for  tiie  in- 
jury, it  will  be  considered  irreparable.    Id, 

6b  OuLnvATioir  ov  Pivk-tbxes  fob  Tubfbmtinb,  ob  Cuttino  Dowv  of 
Oak-trbbs  fob  Stavbs,  or  cypress-trees  for  shingles,  is  not  destmetion, 
in  North  Carolina,  and  will  not  be  deemed  an  irreparable  injury,  unless 
there  be  an  averment  of  defendant's  insolvency.    Id, 

7*  Bill  Allbqino  that  Trespabseb  is  about  to  Commit  Ibbbpabablb  Ik- 
JUBT  by  boxing  and  working  turpentine  trees,  and  by  cutting  timber  and 
making  staves  on  land  fit  only  to  be  cultivated  for  these  products,  wUl, 
unless  there  be  an  averment  of  defendant's  insolvency,  be  <^W"^'W^  on 
motion.    Id. 

8.  OovBT  OF  Chanoebt  WILL  Sbt  A8IDB  ExBOunov  Salb  after  delivery  of 
deed,  when  some  special  ground  is  laid  in  the  petition;  such  as  fraud,  or 
aooident  which  has  prevented  a  fair  sale,  and  worked  injustice  to  soma 
party  whose  interests  are  affected  thereby.     Campbell  v.  (Jorefaer,  508. 

0.  Rbsalb  will  bb  Obdbbed  upon  Gbounb  of  Mistaeb,  where  it  is  shown 
that  defendant,  an  aged  woman,  has  been  misled  as  to  her  rights,  and  de- 
prived of  her  property  without  just  compensation.    Id, 

lOl  Application  fob  Rbsalb  will  bb  Rbgabdbd  with  Mobb  lNi>i7LomaB 
when  the  mortgagee  purchases  than  when  a  stranger  is  the  purchaser;  ia 
a  case  where  the  party  applying  to  open  the  sale  offers  to  pay  the  money 
due  upon  the  security,  and  there  has  been  mistake  on  the  part  of  the 
owner  of  the  equity  of  redemption,  owing  to  which  the  property  has  been 
sacrificed.    Id, 

11.  CouBTS  OF  Equitt  WILL  NOT  Restbain  Debtob  in  the  enjoyment  and 
power  of  disposition  of  hiB  property,  unless  clearly  within  the  limits  of 
the  authorities  of  the  law;  nor  will  they  stn.tch  their  power  to  remedy 
supposed  defects  in  the  law,  as  the  legislature  is  the  body  to  remedy  the 
defects  in  the  law  if  any  there  be.     Uhl  v.  DiUxm^  172. 

\%  Equttt  will  not  Enjoin  Execution  of  Judgment  in  Detinue  in  fsvor 
of  trustee  for  a  chattel  purchased  from  the  husband  and  wife,  which  by 
the  terms  of  the  trust  is  to  remain  under  the  trustee's  control  for  the 
benefit  of  the  wife;  nor  will  it  subrogate  the  purchaser  to  the  usufructu- 
ary interest  of  the  wife  in  the  judgment.    Jordan  v.  Thomas,  387. 

18.  Defense  that  must  have  been  Known  in  Time  to  be  Pbbbented  at 
Law  is  not  ground  for  relief  in  equity  against  the  judgment.    Id, 

14.  Unqualified  Submission  to  Conditional  Deobbe  in  Equity  is  not  Be- 
QuntED,  and  when  the  court  orders  a  case  reserved  for  determining  com- 
pensation to  a  party,  and  orders  the  contract  upon  which  suit  is  brought 
to  be  dnlivered  up  and  canceled,  and  on  failure  so  to  deliver  it  up  his 
case  to  be  absolutely  dismissed,  the  party  against  whom  the  decree  is 
made  may  deliver  up  the  contract  and  prosecute  an  appeal  from  that  por- 
tion of  the  decree,  and  retain  the  benefit  of  the  other  portion  of  the  decresu 
£id€r  V.  Gray,  135. 
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U.  Bomrr  has  JoBUDionov  to  Gravt  Gomfxhaatiok  in  all  caaee  of  billt 
lor  spedfio  perfomianoe,  though  denying  the  relief  Bonght  by  the  bill,  bat 
•honld  ezerdae  it  only  under  speclil  circnmBtancce  and  npon  peonliar 
eqnitiee.    Id, 

!<!•  MXASUBB  OV  COMPIMSATION  UPON  DXNYINO  BiLL  VOB  SPBOmO  PSBTOBM • 

AifCB  \m  the  amonnt  paid  on  the  contract,  with  interest,  when  there  is  na 
defenae  made  on  the  merits.    Id, 

See  Bona  Fids  Pubchasxbs;  Injunohons. 

BSTATES. 
TtaukNT  POB  KiNnr-NiNX  Txabs,  ob  iob  Kinbtt-ninb  Yxabs  Bxnbwa- 

BLB  FOBBTXB,  AND  NOT  OWNZB  OF  FXB,  IS  TO  BlBOOMMBND  PaVINO  of 

nnpaved  street  in  the  city  of  Baltimore,  nnder  the  Maryland  acts  of 
1707,  a  54,  and  1817,  c  148,  construed  with  reference  to  the  act  of  1833, 
e.  40,  he  being  the  "owner'*  or  " proprietor *' within  the  meaning  of 
those  acts.     Holland  ▼.  Mocyor  tic,  ofBaUimore,  190. 

BSTATES  OF  DECEDENTS. 
See  SzBODTOBS  and  Administbatobs;  Wqja 

ESTOPPEL. 

See  BmfATNDKBS. 

EVIDENGB. 

1*  Dmans  and  Othbb  Pbttatb  DocxmsNTs  abs  Admibsiblb  am  Etxdxnos  ow 

Expvtation  of  the  matters  of  general  and  public  interest  recited  in  them. 
Bow  ▼.  AUerutoum,  489. 
Sl  Foundation  vob  Admittino  Evidencx  of  Refutation,  ob  Declabations 
OF  Old  and  Dbokasxd  Pbraonjs,  must,  in  subjects  interestiug  to  a  com- 
paratiyely  small  portion  of  the  community,  as  a  city  or  a  parish,  first  be 
laid  by  showing  that  from  be  situation  of  such  persons  they  were  prob- 
ably conversant  with  the  matter  of  which  they  were  speaking,  or  such 
evidence  will  be  rejected.    Id, 

%,  VXBDICTS  ABB  RbCXTVABLE  EVIDENCE  OF  REPUTATION  IN  QUESTIONS  OF 

Genebal  ob  Publio  Intebest,  and  the  circumstance  that  the  verdict 
was  post  litem  motam  does  not  affect  its  admissibility.    Id. 
i.  Vebdiot  and  Judgment  against  Town  in  Action  fob  Suppobt  of  Pau- 

FEB,   THOUGH  ReNDEBSD  AFTEB  AcT  OF  InCOBFOBATION,    IS    EVIDENCE 

OF  Refutation  of  the  place  as  a  town,  if  they  were  founded  on  a  claim 
and  settlement  of  a  prior  date;  and  tliey  are  admissible  to  rebut  the  pre- 
sumption that  the  town  was  not  incorporated  before,  though  they  would 
have  no  tendency  to  prove  an  incorporation  fifteen  years  prior  to  the  act 
of  incorporation.  Their  effect  would  not  be  modified  by  the  fact  that 
the  plaintiff  in  the  action  afterwards  supported  the  same  pauper;  and 
sneh  fact  would  have  no  tendency  to  rebut  the  effect  of  the  verdict  and 
judgment  as  evidence  of  the  reputation  of  the  corporate  character  of  the 
town.  Id, 
ib  Incomfletsness  of  State  Reoobds  mat  be  Shown  to  Account  fob  Fact 
THAT  No  Chabteb  ob  Act  of  Incobpobation  of  Town  can  be  Found. 
Thus  a  private  act  reoiting  the  burning  of  the  secretary's  ofilce,  and  an 
Mooont  of  the  same  fire  communicated  to  the  New  Hampshire  Historical 
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Soflkiy^  OoQeetaoni  by  coe  formerly  seeretaiy  of 
•vidanoe  of  that  historiciJ  fact  for  soch  a  porpow.    Brideoee  of 
vniaocenf al  eearch  in  the  office  of  the  eecretary  for  dnrteta  of 
towns  ii  alec  admiaable  to  show  the  recorda  to  be  incomplefeeL    /<i. 

C  BlOORDS  OF  TOWV  ASM  RlCOVABLX  IN  BnDUrOB,  AB  Srowdto  OiAKaO- 

TSB  IX  WmoB  Px«4CDB  AaBUXXD  vo  Act;  whether  they  ahow  acti  on^ 
which  a  town  ooold  do,  or  each  as  nninoarporated  places  ni^t  also  dow 

Id. 

T*  POSUO  B00K8»  TROUOH  VOV  StBIOTLT  ToWV  BbOOBOS,  ABM  BVSXITABXS  IV 

BviDSNCK  as  ahnost  necessarily  giving  character  to  the  aetioii  of  the 
pie  of  a  pUu)e  eUiming  to  be  a  town,  or  a  place  not  incorporated, 
each  books  oontsin  entries  made  by  the  officers  of  the  place  and  of 
doings  as  sach.    Id, 

8L  Books  Containino  Statboht  ov  Taxis  ahd  Aooouhtb  asm  Byidssicb 
Pbopzr  to  bb  Wbiobbd  bt  Jury  that  the  people  of  a  plaoe  daimod 
to  exercise  the  pecaliar  powers  of  a  town,  where  they  Toted  in  their 
BMetings  to  raise  taxes  for  purposes  for  which  nnincorporated  plaoee 
ooold  not  raise  money,  as  for  the  building  of  highways  and  the  sopport 
of  paapers,  and  where  the  proper  officers  proceeded  to  isiiw,  ooUeet, 
and  appropriate  such  taxes.  They  are  admissible,  too,  without  being 
certified  by  the  town  clerk,  as  they  are  not  records  requiring  his  attesta- 
tion; and  are  receirable  on  the  ground  that  they  are  the  written  state- 
ments of  persons  conversant  with  the  place  and  its  affidrs.  Hie  same 
facts  might  be  shown  without  any  books,  by  the  testimony  of  any  person 
to  whom  they  were  familiar.    Id. 

%  JL0X8  ov  Lbgiblatcbb  Ihcidbntallt  Bbooonizdio  Plaob  as  Towv  abb 
REOBiyABUC  AS  EviDBNGB  OF  BcPOTATioN  of  the  |Jace  as  a  town,  and 
also  as  evidence  of  the  assent  of  the  legislature  to  the  exercise  of  the  pow- 
ers of  a  town.    Id. 

lOl  Vbnibbs  for  Jurors,  of  Thbmsbltbb  alokb,  abb  without  Wkiobt  ab 
EviOKNOB  of  Rbputation  of  Plaob  as  a  town,  because  the  courts  csa- 
not  confer  corporate  powers.    Id. 

tl«  CouRTR  WILL  Taks  Judiclal  Kotiob  OF  TowiTB  ss  the  publio  bodies  from 
which  jurors  are  to  be  drawn,  and  to  whoss  officers  their  writs  for  juron 
are  to  be  sent.     Id. 

12.  Towns  only  arb  Authorizbd  to  Draw  Jurors,  avd  Faot  that  Plaob 
WAS  Rbquirbd  by  the  courts  to  return  jurors,  and  that  jurors  wars 
drawn  and  returned  to  the  courts,  is  evidence  that  the  place  was  re- 
puted to  be  a  town  and  assumed  to  act  as  such.     Id. 

IS.  Evidence  Tending  to  Provb  Ezistbnob  of  Towh  bt  PRBSCRipnTB 
Bight  is  also  Evidbnck  proper  to  be  weighed  in  the  attempt  to  estab- 
lish its  existence  by  reputation.    Id. 

14.  Record  Kept  as  Required  bt  Post-offiob  Depabtmbxt  Bboulatioxb, 
in  accordance  with  the  act  of  congress  providing  therefor,  of 
letters  received  at  a  post-office,  is  admissible  in  evidence  without  the 
timony  of  clerk  who  actually  kept  it.    Gumeff  ▼.  ZTowe,  299. 

iSk  Mistake  in  Entering  Date  of  Receipt  of  Lxttbr  in  Rboord  of 
Registered  Letters  kept  by  post-office  will  not  conclude  party  en- 
deavoring to  prove  sending  of  letter  at  certain  time,  and  the  mistake 
may  be  shown  by  testimony  of  the  postmaster  as  to  the  ordinary  cooiss 
of  the  mails,  or  by  other  evidence.     I(L 
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lii  OBJionoir  TO  EriDnrcni  must  n  CoifFinxD  to  That  Which  n  Ivad- 
MissiBLS,  where  testiinony  ia  taken  under  a  commiasion,  and  a  part  u 
admiflsible  and  a  part  is  not.     PeUigrew  y.  Bamunif  212. 

17.  DaoLABATXONs  Of  Thibo  Pxbson  abs  not  AomasiBLK  AOAiKST  Pabtt 
ON  Gboctkd  THAT  III  u  Aqsnt  OR  Partnkb  of  the  party,  without  enffi* 
dent  proof  being  made  to  satisfy  the  court  that  a  partnership  or  agenor 
existed  in  fact  between  them.     AtW€U  v.  Miller,  206. 

18.  Volume  of  Statx  Papebs  Pobushbd  undeb  Authobitt  or  CoNOBiai 
IB  public  record,  and  not  open  to  objection  as  being  secondary  evidence 
of  facts  therein  stated.    Nixon  v.  Porter,  408. 

19.  DBSOBiPTioNa  IN  DBBsa  TO  Pebson  uNDxm  Whom  Adjoining  Ownbbs 
Claim  are  admiuible  in  evidence,  in  a  controversy  between  such  owners* 
as  to  the  width  of  a  passage-way  between  their  estates.  Brown  v.  Stones 
303. 

SOl  Kab&ation  bt  Patient  to  his  Physician,  of  Cause  of  Injubibs  re- 
ceived some  months  previously,  is  not  admissible  as  evidence,  on  the  pari 
of  the  patient,  of  the  cause  of  such  injury.   Chapin  v.  Marlborough,  281. 

SI.  In  Action  fob  Damages  for  Injurt  Caused  bt  Collision  between 
teams,  evidence  is  inadmissible  of  declarations  by  defendant's  servant, 
made  immediately  after  the  collision,  and  while  plaintiff  was  being  extri* 
cated  from  his  carriage,  that  the  plaintiff  was  not  to  blame,  either  as  a 
part  of  the  rea  gtsUi  or  to  contradict  the  servant*s  testimony.  Lane  v. 
Bryant,  282. 

22.  Pabol  Kvidsncx  of  Contents  of  Destbotsd  Indictment  is  Admis- 
sible the  same  as  with  any  other  document^  where  the  case  does  not, 
from  its  nature,  disclose  the  existence  of  other  or  better  evidence.  PeO' 
pie  V.  DenniB,  338. 

Bee  BouNDABixs,  5-6;  Cobpobations,  8;  Depositions;  Exsoutioms,  2,  3; 
HiGHWATR,  4,  5;  Insanity;  Judgments,  1-3;  Pabtnkbshipi  Plead- 
ing AND  PBAonoE,  22,  24,  25;  Usages;  Wats,  2,  3. 

EXECUTIONS. 

1.  Debtor's  Equitable  Interest  in  Personal  Property  cannot  be  Sold 
UNDER  Fieri  Facias;  but  a  judgment  creditor  may  file  his  bill  and  ob- 
tain a  decree  for  the  absolute  sale  of  the  goods  to  pay  off  incumbrances, 
and  to  satisfy  his  own  claim.    Rom  v.  Bevan,  170. 

C  Return  of  Levy  of  Execution  upon  Real  Estate  is  Conclusiyb  Evi- 
dencb  that  the  debtor's  title  to  the  property  levied  upon,  and  that  of  all 
persons  claiming  under  him  by  title  subsequent  to  the  attachment  of  the 
property  passed  to  the  judgment  creditor.  Such  return  cannot  be  con- 
tradicted by  any  one.    Ladd  v.  Wiggin,  551. 

lb  Evidbncb  to  Contradict  Levy  of  Execution,  as  Effectual  between 

Pabties  to  pass  the  title  of  the  debtor  in  the  property  levied  upon,  will 

not  be  received.    Id. 

See  Equity,  8.  12. 

EXECUTORS  AND  ADMINISTRATORS. 

L  What  Estate  of  Decedent  Vests  in  his  Administrator,  and  how 
Diverted. — ^Upon  the  decease  of  an  intestate  and  the  granting  of  admin- 
istration, his  personal  estate,  and  all  contingent  as  well  as  absolute  in- 
terests therein,  vest  in  his  administrator,  including  his  bonds,  contracts, 
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and  chtmm  in  motion,  m  well  at  his  gooda  and  eliatteli,  and  can  \m 
diTerted  only  by  operation  of  law,  or  eome  act  of  the  aflrninieiiatiir. 
Ladd  Y.  Wiggm,  661. 

2.  Admin iBTRATOB  hat  Asnair  Cbosb  or  Aonoir  by  a  proper  inetrnment  te 
that  purpose  without  license.    Id. 

9:  Pbomibb  bt  ADimnRBATOB  TO  PATCLAZif  HOT  Vaud  ss  sgainst  his  intes* 
tate's  estate  does  not  bind  the  assets  in  his  hands  as  adnunistrafeor. 
Shepherd  ▼.  Toung,  242. 

^  Whkbb  Widow  Furnishes  Boabd  to  Dibxitoti  Invant  Gbandohiijs^ 
AS  OBArniTT,  from  motives  of  affection  and  kindness,  without  any  ex- 
pectation of  remnneratioE^or  intention  of  charging  therefor,  she  cannot, 
after  the  child's  death,  maintain  an  action  for  the  prioe  of  each  board 
against  the  administrator  of  the  child,  even  thongh  he  haa  expressly 
promised  to  pay  it.    Id» 

&    WhE&K  PURGHASICB  AT  AdMINISTBATO&'S  SaIA  EeFCSIS  TO  Ck>KPLBnB  FUB- 

0BA8S  according  to  the  terms  of  the  sale,  by  execoting  a  bond  for  the 
payment  of  the  pnrchase  price,  the  administrator  may  resell  the  prop- 
erty and  hold  the  original  porohaser  responsibls  for  the  difference  be- 
tween his  bid  and  the  diminiBhed  parchase  prioe  obtained  at  the  resale. 
Mount  V.  Brown,  362. 

0.  Administratob  cannot  Tbkat  Salb  to  PuROHAflXB  Who  Rbtubes  to 
CoMFLBTX  FoBOHASB  AS  Vaijd,  and  sne  him  for  the  amount  of  his  bid. 
Id 

7.  Adminibtbator's  Suit  vob  Dbvioibnct  in  Pubohasx  Fbiok  Obtainkd  at 
Bmalk  sgainst  a  purchaser  at  the  first  sale  who  refuses  to  fulfiU  his  bid 
need  not  be  delayed  until  the  expiration  of  the  term  of  oradit  allowed  by 
the  terms  of  the  first  sale.    Id 

See  Vbndob  and  Vbndkb,  fi. 

EXTRADITION. 

!•  Pbbobft  tbom  Govxbnobov  State  Afpointino  Aoxhtto  Bbgbivx  Fuqi- 
TiVB  FROM  JusnoK,  which  recites  that  he  haa  made  a  requiaition  in  ac- 
cordance with  the  provisiona  of  the  constitution  and  laws  of  the  United 
States,  upon  the  governor  of  the  state  into  which  the  fugitive  haa 
escaped,  is  prima  facie  evidence  of  the  truth  of  such  recitals  for  the  pur- 
pose of  protecting  such  agent.     CommonweaUh  v.  Hall,  285. 

2.  Wabbant  Issued  bt  Qotebnob  of  MAfaAcnusETTB,  Authobizino  Agent 
OF  Anotheb  State  to  **  take  and  receive  into  custody  "  a  fugitive  from 
justice,  authorizes  him  to  arrest  such  fugitive,  and  is  not  in  violation  of 
the  constitution  or  laws  of  the  United  States  or  of  Massachnsetta    Idm 

t.  Statute  of  State  Authobizino  Govebnob  Alone  to  Issue  Wabbant  for 
arrest  of  fugitive  from  justice  is  not  repugnant  to  the  act  of  congress  of 
1793,  directing  that  the  demand  and  surrender  of  fugitives  shall  be  made 
by  the  **  executive  authority  "  of  the  state.    Id, 

4.  Whebb,  upon  Requisition  fbom  Qotbbnob  of  Anotheb  State,  the  gov- 
ernor of  Massachusetts  issues  warrants  for  the  apprehension  of  a  fugitive 
from  justice,  one  warrant  being  issued  to  the  agent  of  the  state  making 
the  requisition,  and  another  similar  warrant  to  a  sheriff  and  his  deputies, 
an  arrest  by  such  sheriff  under  his  warrant,  and  release  therefrom  on  bsil 
on  habecu  corpus,  will  not  prevent  an  anest  by  the  agent  of  the  other 
state  under  his  warrant    Id 
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FACIOBS. 

Tbotbb  iroE  AxfntOK  loa  MoKsr  Had  ahd  BranrxD  oav  mm 
iIIaivtaiksd  agiinti  oonngnee  of  goods,  or  money  noe&rtd  for  a  third 
party,  with  instractions  to  deliver  them  to  him,  ontll  the  oonngnee  does 
■ome  act  by  which  he  binds  himself  to  such  third  party;  withoat  snch 
act  there  is  no  privity  of  oontraet  between  them,  and  the  title  still  re- 
mained in  the  consignor.  Per  he  Grand,  C.  J.  Hekdberger  t.  Mut' 
dock  140. 

FENCES. 
Owtfmn  or  Gloss  is  not  Bound  to  Fdtoe  aoainst  Aitimals  Fkblb  If  a* 
TtHLA,  by  the  fence  law  of  MiBSonri,  bnt  only  against  the  domestic  ani* 
hmIs  enumerated  in  the  statate.    Cantfox  ▼.  Crenshtuot  427. 

FIXTUBES. 
See  MoBTQAOXS,  1. 

FORCIBLB  ENTRY  AND  DETAINER. 

1.  CoikMON  Law  ArroBDs  No  Civil  Ruikdt  aoaikst  Ohb  Who,  HAvnro 
Rl^BTF,  E27TXBS  FoBciBLT,  bnt  the  party  injured  must  resort  to  the  sta^ 
utory  action  of  forcible  entry  and  detainer.    Fuhr  v.  Dean,  484. 

2»  Whurs  Ofticeb  Dispossxsses  Pebson  ur  Pobsbsion  or  Land,  by  virtue 
of  a  writ  of  poesession  issued  in  an  action  to  which  he  was  not  a  party, 
aiWiough  he  was  in  possession  when  such  action  was  commenced,  and  on 
the  removal  of  the  force  the  person  so  dispossessed  returns  to  the  posses- 
sion, the  plaintiff  in  that  action  will  have  acquired  no  such  possession  as 
wtll  entitle  him  to  maintain  an  action  of  unlawful  detainer  agsinst  th« 
person  so  returning  to  the  possession.     0arri9Pn  v.  Sa/oiffnac^  44S. 

FRANCHISES. 

1^  OovoLirBrvs  Prksitiiftion  or  Grant  from  State  is  FniunsHED  bt  Uy« 

QUX8TI0NXD  UsKB  and  enjoyment  of  the  franohiM  of  a  town  for  twenty 

years  without  interruption  and  with  the  assent  of  the  government    Bom 

V.  AUensiown^  489. 

$L  Plaobs  Exxboisino  Town  Pbivileobs  abb  Towns  bt  Imiuoatiom.    /A 

See  Prxscbiftion. 

FRAUD. 
See  FBAin>i7LBNT  Convbtanobs;  Nbootiablb  Instruicbntb,  19l 

FRAUDULENT  CONVEYANCES. 

1.  Fbaudulbnt  Convetangb. — CoNVBTANCE  OF  Rbal  Estatb,  Absolutb  or 

its  Tbbics,  bnt  made  for  the  purpose  of  securing  a  debt,  with  an  under- 
standing between  the  parties  that  the  land  is  to  be  reconveyed  upon  pay- 
ment of  the  debt  and  interesti  is  fraudulent  and  void,  not  only  against 
existing  creditors  of  the  grantor,  but  against  those  who  became  his 
creditors  after  its  execution.     Ladd  v.  Wiffffin^  551. 

2.  Voluntabt  Convxtancb  Duly  Rbodbdbd  is  Void  as  to  Subsbqubbt 

Crbditobs  when  fraud  has  intervened,  as  where  the  deed  was  never  de- 
livered to  the  trustee  named  therein,  or  where  the  debtor,  before  the 
execution  of  his  deed,  made  an  arrangement  with  another  to  make  bin 
advancements,  and  to  recommend  him  to  others  for  credit,  and  npoA  the 
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faith  of  tach  reoommendAtiaiia  he  wmm  given  credit^  for  the  credit  thwB 
given  relates  back  to  the  date  of  the  agreement  for  reeommendationt, 
when  the  party  recommending  is  preenmed  to  have  inveetigaAed  the 
pecuniary  condition  of  the  debtor,  and  in  sabeeqaently  reoommendiiig  he 
was  not  bound  to  investigate  anew.  In  using  Uie  agreement  as  a  means 
«f  obtaining  credit,  the  debtor,  in  substance,  obtained  credit  directly  npon 
the  faith  of  the  property  conveyed.     BuUiU  v.  Tbyifer,  412. 

lb  VOLUHTABT   CoNTXTAirCB   OV  I^FBBTr  UPON   FaITH  OF  WhICH  DxBXI 

WXBB  CoNTRACTBD,  Under  circnmstanoes  clearly  showing  that  the  debtor 
was  at  the  time  the  true  owner,  is  fraudulent  and  void  as  to  the  crediton. 
Id. 

L  VOLUMTAKT  SUTLBMINT  OV  Ohx's  PbOFXBTT  VOB  BeNDIT  OV  HIS  WiFB 

AND  Childbsn,  made  for  the  sole  purpose  of  protecting  his  family  against 
the  accidents  of  trade  by  saving  the  property  from  the  payment  of  debta 
afterwards  to  be  contracted,  will  be  upheld  against  his  sufaaequent 
creditors,  unless  it  shall  appear  that  the  property  thus  conveyed  remained 
so  situated  as  to  mislead  easily  as  to  the  true  state  of  the  title,  and  to 
induce  credit  upon  the  belief  that  the  title  remained  unchanged.  Id, 
ft.  Dux  Registration  of  Voluntakt  Ck>NYxrANGB  is  Noticb  to  Wobu> 
not  to  trust  the  donor  longer  upon  the  faith  of  the  property  conveyed; 
hence  sueh  a  conveyance  cannot  be  regarded  as  an  act  done  in  secret.   Id, 

6.  Cbeditobs  cannot  Attack  Voluntabt  CoNYjnrANCs  bt  Solvent  Pabt- 

NXB  on  ground  that  it  was  made  without  the  knowledge  of  his  insolvent 
copartner,  since  the  latter  himself  could  not  complain.    Id. 

7.  Possession  of  Personal  Pbopebtt  bt  One  Who  has  Conteted  It 

Voluntarily  in  Tbust  for  his  Wife  and  Children,  by  a  deed 
duly  recorded,  is  not  fraudulent  as  to  creditors,  but  will  be  r^arded 
as  the  possession  of  those  beneficially  interested.    Id. 

8.  Creditor  Who  has  Reduced  Debt  to  Judgment  nr  Federal  CouBf 

Held  within  State  may  maintain  a  bill  in  the  state  courts  to  annul  the 
debtor's  fraudulent  conveyance  of  his  property.    Id. 

0.  CONYETANCE  FRAUDULENT  AND  VoiD  AS  TO  EziSTINa  CrEDITOBS  IS  NOT 

Void  as  to  Subsequent  Creditors,  where  the  statute  provides  that  sueh 
oonveyance  shall  be  void  *'  only  "  as  to  those  who  are  thereby  defrauded; 
it  operates  to  transfer  the  title  to  the  property  subject  to  the  incum- 
brance of  the  grantor's  debts  then  existing.     Id. 

10.  Voluntary  Conveyance  Made  wttbout  Fraudulent  Intent  can  be 
impeached  and  avoided  by  those  only  who  were  creditors  when  it  was 
made.    InhctbUants  of  Pdham  v.  Aldrich,  260. 

IL  Conveyance  in  Fraud  of  Creditors  Leaves  No  Intsbxst  in  Qrantob 
AS  against  Grantees.    Abbey  v.  Commercial  Bank^  401. 

See  MoBTOAOES,  2. 

GAMING. 
See  Criminal  Law,  11,  12;  Waoebs. 

GRANTS. 

Qbant  cannot  be  Located  when  Described  as  beginning  at  a  stake,  and 

the  other  comers  are  described  as  points  at  the  end  of  course  and  di^ 

tance,  as  such  description  is  void  on  account  of  vagueness.    Ifaan  v. 

Taytor,  750. 

See  Franchises,  2;  Prescription. 
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GBOWIKG  GBOPa 
Bee  Oo-TBNAXOT,  8. 

GBOWINQ  TREES. 
Bee  Statutx  of  Fbavbb,  ft. 

OUAKDIAN  AND  WASD. 

QOABDIAV  OF  LUHATIO  CANNOT,  IN  HIS  PboBATI  AoOOITNT,   be  allowed  Ml 

item  for  damages  oooaaioned  to  hii  own  property  by  hie  ward's  want  of 
care.    Browm  y,  Howe,  276. 

See  AucfnoNB,  2. 

mOHWATa 

L  Dedication  of  Land  fok  Highway  dobs  not  Pass  Vem,  but  Eashcxnt^ 
or  right  of  mM  only.     WUUams  t.  New  Tork  CenL  B,  R,  Co.,  661. 

2.  Afpbofbiation  of  Highway  fob  Railroad,  withont  the  consent  of  the 
owner  of  the  fee,  or  compensation,  ia  the  imposition  of  an  additional 
harden  upon  his  land,  and  entitles  him  to  damages  and  also  to  an  injnno- 
tion,  the  injury  being  continnous  in  its  nature.     Id, 

lb  Towns  ark  Liablk  in  Damages  for  Injuriu  Sustainxd  from  Difbot* 
ivx  Roads,  or  wrongfal  acts  of  third  persons,  if  accidents,  not  preventa- 
ble by  ordinary  care  and  pmdenoe,  unite  with  these  causes  to  produce 
the  injury.    Norrie  v.  Litef^Uld,  546. 

4.  Inoomfietknt  Evidxncb  for  Plaintiff,  in  Actions  against  Towns,  for 
Injuribs  Caused  by  Defectiyb  Sidewalks. — It  is  incompetent  for 
the  plaintiff  to  prove  that  other  persons,  in  passing  upon  the  sidewalk 
at  the  place  of  the  accident,  had  met  with  diflSculty,  and  slipped  there, 
where  the  alleged  defect  in  the  highway  was  its  slippery  condition 
caused  from  ice.  It  is  excluded  for  the  reason  that,  if  admitted,  it  would 
present  a  collateral  issue,  with  all  its  attendant  circumstances,  and  thus 
raise  an  issue,  material  in  the  case,  which  the  other  party  was  not  bound 
to  be  prepared  to  meet.     Hubbard  v.  City  of  Concord,  620. 

&  Incompetent  Evidencb  for  Defendant,  in  Actions  against  Towns, 
FOR  Injuribs  Causbd  by  Defective  Sidewalks. — It  is  incompetent  for 
defendant  to  prove  that  sidewalks  similarly  constructed,  or  constructed 
in  any  given  manner,  were  common  in  other  cities,  towns,  or  localities, 
either  for  the  purpose  of  showing  that  the  sidewalk  was  properly  con- 
structed, or  that  the  plaintiff  did  not  exercise  proper  care  and  prudence 
in  passing  over  it.    Id. 

|»  In  Action  against  Town  for  Injury  Occasioned  by  Defective  High- 
way, it  is  erroneous  to  instruct  the  jury,  with  reference  to  the  degree  of 
care  and  prudence  to  be  exercised  by  one  traveling  over  a  highway, 
"  that  if  the  highway  was  defective,  and  the  plaintiff  knew  of  the  defect, 
yet  if  it  were  not  of  a  character  from  which  an  injury  must  so  manifestly 
result  as  to  render  it  unreasonable  to  attempt  to  pass,  the  plaintiff  was 
entitled  to  recover,  otherwise  not.*'  It  is  erroneous  in  omitting  all  ref- 
erence to  the  degree  of  care  and  prudence  required  in  the  case,  in  sug* 
gesting  no  common  standard  to  which  the  answer  of  the  jury  can  bt 
referred,  and  in  giving  more  latitude  to  the  traveler  than  what  is  saffi' 
dent  to  exonerate  the  town  from  liability.    Id, 
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7.  In  Aonov  AOAorar  Town  iob  Ltjubt  Oavbed  sr  DKnonrx  Hobiiwat. 
it  U  oomot  to  instract  the  Jury  that  the  town  was  boand  at  all  timfli  to 
have  its  highways  in  a  reasonably  safe  condition  for  the  castomaiy  timvd, 
if  the  instruction  is  accompanied  with  a  proper  explanation  of  the  phiaes 
" reasonably  safe,**  and  a  proper  qnalification  of  the  expression  "at  a& 
timet,**  so  as  to  limit  it  to  all  times  when  the  oironmstanoes  were  soch  as 
to  admit  of  their  highways  being  in  the  reasonably  safe  oondition  ve- 
qnired.  So  explained  and  qualified,  it  is  unexceptionable;  otherwise^  it 
is  not.    Id, 

C  It  n  BBBoirxonB  to  ImrBUcr  Jury,  nr  Aonoir  against  Towk  job  Ih- 
JUBT  Caubbd  bt  Dbfeotivb  Hiohwat,  that  it  would  form  no  answer 
to  the  claim  of  the  traveler  for  damages  who  should  8u£fer  an  injury  resnlt- 
ing  from  a  defect  in  the  highway,  without  any  fault  on  his  partt  even 
though  the  defect  was  produced  by  the  elements,  and  the  defendants  bad 
no  notice  of  it,  or  opportunity  to  repair  it.  This  positi<m  is  too  nnrea- 
sonable  and  too  severe  upon  towns  to  be  sustained.  It  subjects  them  to 
penalties  for  misfortunes  falling  upon  the  traveler,  not  merely  withoot 
fault  or  negligence  on  their  part,  but  against  which  the  most  unremit- 
ting vigilance  and  the  most  lavish  expenditure  are  unavailing.    Id. 

i.  JCTBT  SHOULD    BB   IlYSTBUCTBD,  IH    ACTIOK  AOAHTST   ToWN  JOB  IbJUBT 

Causbd  bt  Dkfbot  in  Sidbwalk,  produced  by  the  elements,  that  if  the 
injury  resulted  from  the  condition  of  the  sidewalk,  produced  by  the 
recent  sudden  action  of  the  elements,  the  defendants  were  not  chazgeahle 
unless,  under  the  circumstances,  they  ought  to  have  repaired  the  defect 
before  the  accident  happened,  and  had  reasonable  opportunity  to  do  so; 
and  that  if  they  could  have  had  no  such  notice  and  reasonable  opporta* 
nity  as  would  have  enabled  them  to  repair  it,  the  defect  was  not  an  "ob> 
struction,  insufficiency,  or  want  of  repairs**  contemplated  by  the  statats^ 
giving  to  travelers  a  remedy  against  the  town.    Id, 

10.  Law  Exonb&ates  Town  from  Liabiutt  fob  Injubt  caused  in  «ttsmpt- 
ing  to  pass  over  a  dangerous  and  defective  sidewalk  where  the  traveler 
takes  such  a  degree  of  risk,  such  a  probability  or  possibility  of  iignty^ 
that  men  of  common  care  and  prudence  would  not,  under  ordinacy  cix*> 
cumstances,  try  the  experiment  at  their  own  risk.    Id, 

11.  Whether  Highway  is  or  is  not  in  Sititablb  Statb  or  Rbpaib  lor  the 
travel  passing  thereon  is  a  question  for  the  jury  under  the  particular  cii^ 
cumstances  of  each  case;  among  which  are  the  nature  of  the  route,  the 
character  of  the  ground,  the  kind  and  amount  of  travel,  and  the  ability 
and  means  of  the  town  to  improve  it  in  the  particular  involved  in  the 
inquiry.    Id, 

12.  "Obstructions,**  " Insufhoibngibs,'*  and  '*Want  or  Bxpaibs**  Db- 
riNBD. — ^In  determiniug  what  constitutes  a  defect  within  the  statute  sub- 
jecting towns  to  liability  for  injuries  resulting  from  obstmetions,  insuf- 
ficiencies, or  want  of  repairs  in  their  highways,  it  must  be  oonsidered  that 
nothing  is  an  obstruction  which  the  town  was  not  bound  to  have  removed 
at  the  time  of  the  injury,  under  the  drcumstanoes  of  that  partioolar  case; 
aothiog  an  insuffideacy  which  it  was  not  reasonably,  having  rsfer- 
eoce  to  those  oircumstanoes,  bound  then  to  have  improved;  nothing  a 
want  of  repairs  which  in  the  same  view  it  was  sot  boond  to  have 
amended.    Id, 
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U.  Towns  ABB  NOT   IlSUBXBS  ▲OAUVBT   DaMAOBS   AbUDIO   VBOM   GAUSBi 

Which  No  Huxak  Forbsioht  oah  Astxczpatb,  no  hninui  poirar  ctm 
avert,  aod  no  human  means,  without  time  and  opportanityt  can  remedy^ 
nnder  a  Btatate  makiog  them  liable  for  injnriee  resulting  ircm  obetmo* 
tions»  insufficiencies,  or  want  of  repairs  in  their  highways.    IiL 

14b  Actual  Noticb  is  not  Ebqcibxd  to  bb  Givbh  to  Tbavblbb  of  Evb&t 
Sfecitio  Obstbuotion  on  a  public  highway.  Knowledge  that  there  is  a 
probability  of  danger  is  more  than  enough.  It  is  sufficient  that  he  has 
notice  or  knowledge  enough  of  facts  to  put  him  on  inquiry.    Id, 

1ft.  UsBs  OF  Public  Highway — What  Uses  of  Highway  will  not  Oonbrr- 
TUTB  NuiSANOB. — ^Highways  may  lawfully  be  used  for  other  purposes 
than  the  accommodation  of  the  traveling  public,  provided  such  use  be  not 
inconsistent  with  the  reasonably  free  passage  of  travelers  over  them. 
They  are  designed  and  constructed  for  general  convenience,  and  may  be 
need  as  they  have  ordinarily  been  accustomed  to  be  used,  without  nui- 
sance. Time,  necessity,  and  locality  are  important  factors  in  determin- 
ing the  character  of  any  particular  use  of  a  highway.  It  is  no  nuisanoe 
to  use  highways  for  moving  buildings  in  a  reasonable  and  judicious  man- 
ner, where  such  highways  have  been  commonly  used  for  that  purpose. 
Oraoea  v.  ShaUueh,  536. 

ll»  Whxthbb  Usb  of  Highway  in  Moving  Buildinos  is  Bbasonablb  and 
Judicious  is  a  question  for  the  Jury  under  all  the  circumstances  of  the 
case.  Proper  streets  should  be  selected,  the  moving  expedited,  and  no 
unnecessary  obstruction  should  be  caused.    Id, 

17.  "  Law  of  Road"  does  not  Apply  to  Buildings  that  abb  being  Movbd 
thbough  Public  Highway.  It  is  limited  to  the  regulation  of  the  con- 
duct and  rights  of  travelers  with  vehicles  at  the  time  and  place  of  meet* 
ing,  and  while  psssing  each  other.    Id, 

1&   PBOTBCnON  AND  DeFENSB  OF  TBBBS  ON  StBBBT— BiGHTS  OF  AdJACBNT 

Land-ownbbs  ON  Street. — ^Towns  are  not  bound  to  grade  the  entire 
width  of  their  common  highways;  and  in  cities  and  villages  foot-passen- 
gers may  properly  be  accommodated  and  protected  by  sidewalks,  curb- 
stones, poets,  and  railings,  to  the  ezcluBion  of  carriages  from  a  part  of 
the  way.  Such  curb-stones,  posts,  and  railings,  properly  constructed, 
aie  in  no  sense  nuisances.  Adjacent  land-owners  may  lawfully  use  the 
space  between  the  carriage-path  and  such  sidewalks  for  the  growing  of 
trees  for  ornament  or  use.  Trees  thus  situated  are  in  no  sense  nuisances, 
but  private  property  specially  protected  by  statute;  and  if  they  are  in- 
jnxed  or  unreasonably  endangered  by  a  building  being  moved  through 
the  highway,  their  owners  are  warranted  in  employing  sufficient  force  to 
protect  them  from  actual  or  impending  destruction.  Id, 
Sea  BouNDABiBSy  S,  4;  Cobpobations,  16, 17|  KuiaAHai»  7t  6b 

HUSBAND  AND  WIPE. 
See  DoiaciLB,  8. 

INDICTMENTS. 
See  Gbiminal  Law. 

INFANCY. 
!•  AoQUXEaoKNCB  OF  Infant  after  Full  Aob  will  nov  FBaaLUDB  Dnai^ 
FnaCANOB  f»r  Deed  made  by  him  during  infancy,  nnlsas  snoh  aoqnies- 
Ax.  Dio.  Vol.  LZIZ— 6a 
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ocmtinnea  for  the  period  neoeesary  to  oonlnr  title  under  tbe 
of  limitatioiw.    Petenon  ▼.  Laik,  441. 
%  IxwAxrfB  DxxD  18  DiBAvriBMKD  BT  SfTBsxQUXNT  CoKVETAKcni  of  the  nine 
lend  by  the  infant  after  attaining  hit  nujority.    Id, 

|»  WbSTHZB  DbD  AffTKB  MaJOBITT  CONBl'lTUTJCB  DlSAniB]fABOB  Of  A  priOT 

deed  executed  by  the  grantor  while  an  infant  ia  a  qnestion  of  law  for  the 
oonrt.    Id. 

INJUNCTIONS. 

1.  Bquitt  hab  JoBiBDionoN  TO  Enjoik  TBBKATBirxD  Ihjubt  whenever  Hi 
natnre  ia  each  that  it  oannot  be  adequately  oompenaated  by  daaiagea»  and 
ita  continuance  will  occasion  a  constantly  recnrring  grieranoe.  ffamuftom 
▼.  WhMdge,  184. 

IL  IVJUVOnON  WILL  HOT  BB  DXSSOLVBD  WHKBX  EqUITT  OF  BuX  IB  BOT  DbVUD 

nr  AnswBBy  when  a  motion  to  disaolve  it  is  made  apon  the  tull,  answer* 
and  teatimony,  onder  the  Maryland  act  of  1835.    Id, 

S.  Equitt  has  JuBisDicfnoK  TO  Feu>hxbit  Opbkibo  or  HousB  or  PBOBnnr* 
noN  when  the  opening  thereof  will,  by  reason  of  its  close  proximity* 
depriTe  other  persons  of  the  comfortable  enjoyment  of  their  prupeiiy 
and  depreciate  its  value.  In  such  cases^  the  suit  may  be  broo^t  in  the 
name  of  the  individual  injured.    Id. 

4b  OoDBTB  or  Equitt  will  hot  Hbsitatb  to  Pbxybbt  Thbkatkkbd  Ebcab- 
liTSHMBNT  or  H0U8B  or  Pbostitction  by  the  mere  dronmstance  that  in 
the  exercise  of  its  jurisdiction  it  might  incidentally  perform  the  func- 
tions of  a  moral  censor  by  suppressing  a  vice  denounced  by  the  law,  and 
amenable  to  its  penalties  from  the  earliest  times.    Id. 

ft.  Equity  will  Enjoin  Salb  or  Land  roK  Patmbnt  roK  Payino  Scrxbt, 
where  the  assent  of  the  owners  of  a  majority  of  feet  fronting  on  the 
street  was  not  obtained,  as  required  by  law.  Holland  v.  Mayer  eCc  ^ 
BaUimart,  195. 

•»  Wbbbb  Ck>]CFLAiNANTS  HAVB  Takxn  NBOBsaART  Stxpb  to  expedite  their 
cause  and  procure  the  answer  of  all  the  defendants,  an  injunction 
will  not  be  dissolved  until  the  defendant  upon  whom  the  ymtMunoi  of 
the  charge  is  made  has  answered;  and  if  all  of  the  defendants  are  impli* 
cated  in  the  charge,  not  until  all  have  answered.  BobiMmm  t.  Dovm^ 
591. 

7.  GbMPLAiNANT  Pbofbblt  Makbs  Etxbt  Onb  a  psrty  who  is  a  partidpafan 
in  the  frand,  for  the  purpoee  of  discovery;  and  as  a  general  mk^  Im  Ii 
entitled  to  hold  his  injunction  until  he  obtains  discovery.    Id. 

See  Criiiinal  Law,  29. 

INNKEEPERS. 

h  ImnuBPBBS  ABB  Liablb,  without  Rboabd  to  Actual  Fauut  ok  Nio- 
lbot,  roB  Lobs  or  Bagoaob  or  Pbbson  whilb  Oubst  at  Lnr,  as  tha 
Guatody  of  the  baggage  ia  assumed  as  a  part  of  the  service  to  be  ren- 
dered, and  the  innkeeper  thereby  stipulates  for  the  safety  of  the  baggage. 
Pettigrew  v.  Bamum,  212. 

%  InBKBBPBRS  ABM  LlABLB  ONLY  BOB  WHAT  18  CoNBIDBBXD  BaOOAOB,  and 

are  not  liable  for  every  article  that  a  guest  may  choose  to  cany  with 
him;  accordingly,  they  are  not  liable  for  the  loes  of  silver  knives,  forks, 
and  spoons  stolen  from  the  trunk  of  a  guest.    Id. 
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8.  BiaoAfin  Tacustam  All  Abtiolu  Dasiainn>  wok  Pemoiul  Use  ob  G(nr« 

TBNiEircni  OH  JovBrar,  and  indadea  penooil  onuunoDta  appropriate  for 
traTeler's  wardrobe.    Id. 

See  WiSNaasBB,  1. 

INSANTTSr. 

1.  BOBBBI  OF  FBOOF  OF  ISBAVITT  IH  CBUfUTAL  OaSE  IB  OS  "DeWEKDAST^  but 

a  preponderance  of  eridenoe  it  snffident  toestabliah  it,  and  an  inatmction 
that  it  must  be  proved  beyond  a  reaaonable  doubt  b  enoneooa.  Per 
Bowen,  J.  People  ▼.  McCann,  642. 
S:  Sahitt  18  Elbiont  in  Cbimb  of  Mukdxb,  akd  must  bi  Pbotxd  by  the 
proaeention.  To  ohaige  that,  aanity  being  the  normal  atate,  there  ia  no 
preaumption  of  inaanity,  bat  the  burden  of  proving  it  ia  upon  the  priaoner, 
la  error;  the  priaoner  ia  entitled  to  the  benefit  of  any  reaaonable  doubt  id 
hia  aanity.    Per  Brown,  J.    I<L 

See  OuABDiAN  AKB  Wabd. 

mSUEAKCE. 

L  IvsDBXB  OF  Ship  uvixeb  Pouot  aoautstt  "Total  Lon  ohlt,**  even  II  a 
time  policy,  may  recover  for  a  conatructive  total  loaa.  HeAner  t.  BagU 
Ine,  Co.,  308. 

S.  Konca  TO  Undbbwbitkbs  IS  SuffioibntAbandohmxht  OF  Ship  injured  by 
perila  of  the  aea,  and  therefore  anrveyed  and  condemned,  on  the  weat  ooaat 
of  the  United  Statea  in  time  of  peace,  where  auch  notice  statea  that  the 
aaaured  "having received  information  of  the  condemnation  of  the  ahip  at 
Humboldt,  Galifomia,  hereby  abandona  all  in  aaid  veaael  inaured,  and 
claima  as  for  a  total  loaa. "    Id. 

B.  POUCT  FBOM  FOKBIQN  InSUBANCE  CoMPAKT,  SiONXD  BT  ITS  HOMB  PbISI- 

dbht  akd  Seoretart,  but  not  to  be  valid  till  oounteraigned  by  ita  agent 
in  Maaeachuaetta,  ia  to  be  construed  by  the  Maaaachuaetta  lawa,  and 
therefore  one  third  new  for  old  ia  to  bo  deducted  in  eaUmating  a  con- 
atructive total  loea  under  auch  policy.   Id. 

i.  EzEMFTioir  IN  Policy  of  Insurancb  that  Insttrbrs  ahall  not  be  liable  for 
breaking  of  the  machinery  unleea  occaeioued  by  atranding  will  render  in- 
aurera  liable,  where  veaael  ia  injured  first  by  perila  of  the  aea  and  after- 
wards by  stranding,  for  so  much  of  the  injury  only  as  the  aaaured  provea 
to  have  been  occasioned  by  the  stranding.    Id. 

ft.  Whibb  Assbssob  I!t  CoMFumro  Constructivb  Total  Loss  allowed  two 
months'  interest  on  funds  paid  for  repairs,  the  court  cannot  increase  thia 
aaaeasment  without  evidence  to  overcome  the  aaseaaor'a  report.    Id, 

<L  Whxrb  Two  of  Thbxb  Tenants  in  Comicon  Lease  Entire  Estate,  with- 
out the  concurrence  of  the  third,  to  a  leaaee  who  covenanta  to  inaure  for 
the  benefit  of  the  lessors,  which  he  does,  and  the  premises  are  burned  dur- 
ing the  term,  and  the  whole  of  the  loaa  ia  collected  from  the  inaurers  by 
one  of  aaid  leaaora  after  an  aaaignment  to  him  by  the  other  leaaor,  the 
third  co-tenant  may  recover  from  the  co-tenant  who  collected  the  inaur^ 
ance  money  hia  proportion  of  it.    Storks  v.  Sihes,  270. 

7.  Pbbson  having  No  Intebest  in  Freight  cannot  Insure  It,  aa  to  aup- 

port  the  policy  he  must  have  an  insurable  interest.    Atwell  v.  MUler,  206. 

8.  Mutual  Insuranob  Company  Levtino  and  Collecting  Assessment  to 

Pat  Loss  does  not  Waive  ita  right,  under  ita  by-lawa,  of  exemption 
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from  liability  for  tooli  Ioh  <m  the  ground  ol  refnnl  by  the  annradtopa^ 
■Memnentt,  am  rtipnlated  in  the  by-lawe.  Na$h  ▼.  CTiiioii  MuL  Ia». 
Cb.,66. 

INTEREST. 
1.  lUnt  OF  Ihtsbbt  SraomxD  nr  Promissort  Nots  Oovtnrm  uteb  BCa* 
TiTRiTT  AND  UNTIL  JuDOMSNT  OB  NoTB  IS  PAiD,  notwithstanding  the 
rate  apeeified  ia  greater  than  that  establiahed  by  law  upon  notea  in  which 
the  rate  is  not  specified.    Brewtier  ▼.  Wah^fiM,  S43L 

%,  CONTRAOIB  IK  WbITINO  TO  PaT  SpBOIFIBD  RaTB  OF  InTEBST  ABB  No  Ex- 

oxFTioN  TO  Bulb  of  Constbugtion  of  Contbaoib  in  Wbitzno;  the  maa- 
ifeat  intention  of  the  parties  oontrols  the  legal  effect,  and  where  the  intsa* 
tion  ia  donbtfnl,  the  contract  is  construed  moat  strongly  against  the 
promisor.    Id. 

S.  Lboal  Eatb  of  Intbbxst  Afplibs  onlt  when  No  Rate  is  Specified  ni 
Peomissobt  Note;  the  agreement  fixing  the  rate  oyerrides  and  super- 
sedes the  application  of  the  general  statutory  rate.    Id, 

4k  Intebbst  is  Bbooyebable  on  Monet  Due  fob  Labob,  after  a  demand  ol 
pa]nment  made  at  the  expiration  of  a  reasonable  time.    JFord  ▼.  TirnU^ 

401. 

See  Usury. 

JUDGMENTS. 

1.  Pabol  ByiDBffOB  IS  Admissible  to  Identify  Pabtibb  wim  Pabtibb  ib 

Intebbbt  in  Fobmeb  Suit,  and  thus  conclude  them  by  the  Judgment 
therein  rendered.    Shirley  v.  Feame^  375. 

2.  Rboord  CANNOT  BE  Impeached  bt  Pabol  EviDENOE.    Id, 

S.  Parol  Evidenoe  is  Admissible  to  Show  aoainst  Which  or  Two  Db- 

FBNDANTB  JUDGMENT  OF  JUSTICE  OF  PeACE  WAS  ReNDBBED,  when  Um 

action  was  against  two,  and  it  appeared  that  the  judgment  waa  oonfeaaed 
by  *'one  of  the  defendants."    Koeehlept  ▼.  HooI^b  Lessee,  133. 

4.  Judgment  of  Justice  of  Peace  upon  Ck>NFS8aioN  of  One  of  Two  Db- 
FENDANTS  IS  VoiD  as  to  the  defendant  who  did  not  confess  judgment, 
and  a  sale  of  his  property  thereunder  conveys  no  title  to  the  purehi 
when  the  judgment  does  not  specify  against  which  defendant  it  waa 
'dered,  and  shows  that  it  was  rendered  against  one  only.    Id, 

IL  Mabtland  Act  of  1831  Rests  upon  Assumption  that  thbbb  is  Actual 
Judgment  against  the  party  whose  estate  is  sought  to  be  diTasted;  and 
it  ii  unneoessary  for  such  a  party  to  appear  and  resist  proceedings  in  the 
ooonty  court  for  the  ratificatioD  of  a  sale,  as  they  cannot  create  a  judg- 
ment where  none  existed.    Id, 

t,  Ratifioation,  undeb  Mabtland  Act  of  1831,  of  Sale  undsb  Judombnt 
IB  Conolusivb  only  of  the  notice  required  to  be  given  and  of  the  manner 
of  sale,  and  is  not  conclusive  as  to  the  question  of  fraud  or  suiprise  in 
rendering  the  judgment.    Id, 

I.  Dbobbb  cannot  be  Used  by  any  of  the  partiea  to  it  for  the  puipoae  of 
defrauding  creditors  not  parties  to  the  suit  in  which  it  waa  entered;  and 
upon  proof  of  fraud  on  the  part  of  the  judgment  debtor,  hia  creditors  are' 
entitled  to  an  injunction  preventing  the  decree  from  being  used  for  the 
benefit  of  the  fraudulent  debtor,  and  in  keeping  from  hia  creditors  Um 
proceeds  of  property  which  belong  to  them.    Bobkuon  ▼•  Dovu,  SOU 

See  Statute  of  Limitationb,  2. 
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JUDICIAL  SALES. 

!•  Hmuot  or  Sbibdv  to  BxnrAir  on  BxECunoir  Iatt  oh  Laud  Soed  will 

not  Titiate  Mle.    HatMm  ▼.  HaMUn,  858.  ' 
S.  Lktt  ov  PBoraBrr  Sold  n  BsmraiAL  10  Valid  Salb  mmsB  Ezxou* 

noir.    Id, 
t.  Lbtt  on  Land  Sold  is  Pbxbomkd  wbkbs  Land  has  bbnn  Adtxrtiiikd 

and  lold  imder  a  valid  jndgnkent  and  ezeoation,  and  a  deed  nude  to  the 

poTohaaer,  whether  the  advertieement  be  held  tantamoant  to  an  actual 

lery,  vat  as  evidence  of  a  levy  previonsly  made.    Id, 
4b  Salb  of  Land  Mads  undbb  Lxvt,  the  deaoription  in  which  is  innifficienti 

cannot  be  made  good  by  proof  of  facts  not  set  oat  as  part  of  the  descrip* 

tknu    ChatUm  v.  PhiUipB,  760. 

ft,   PUBOHAflXB  AX  ShXBIFF's  SaLX  UNDXR  VENDITIONI  EXFONAS,  Who  is  OOt  a 

party  to  the  proceedings,  need  not  show  that  all  preliminary  proceeding! 
have  been  taken,  and  dnly  set  ont  npon  the  record.    Id, 

4.  DncBiFTiON  OF  Land  in  Lkvt  as  bkino  ''three  tracts  of  land  on  Ganey 

fork,  containing  three  hundred  and  sixty  acres,"  is  too  vague  and  indefi- 
nite to  identify  any  land.    Id^ 
See  BxiooTOBs  and  AoMiNiBT&ATOBa,  6-7;  Bioistbaxion,  1,  4. 

JURISDICTION. 

!•  OOUBI8  ABB  NOT  TO  ASSUHB  JCBISDIOnON,  BUT  HAT  AmPLOT  KkMKDTBH, 

and  will  grant  relief  in  new  cases  if  consistent  with  established  princi- 
ples, though  no  decision  upon  like  facts  can  be  found  in  which  their 
Jurisdiction  has  been  invoked  and  exercised.    HamXUon  v.  Whitridge,  184, 

5.  Act  Judicial  in  its  Natube  is  void  when  attempted  to  be  exercised  by  a 

court  or  other  tribunal  having  no  jurisdiction.    Ccurron  v.  Martin^  584. 

S.  CiTT  CouNOiL  bxikq  Tbibunal  OF  LiKiTKD  JuBiSDiGTiON,  every  fact 
necessary  to  give  jurisdiction  must  affirmatively  appear,  to  give  their 
proceedings  validity.    Id, 

4^  SuFBBMB  CouBT  OF  New  Jebsbt  MAT  Rsvixw  PBOOBXDiNGS  of  municipal 
oorporations,  and  other  inferior  tribunals,  who  do  acts,  judicial  or  quad 
Jodioial  in  their  nature,  affecting  the  rights  and  property  of  individualst 
This  they  may  do  as  well  when  the  proceedings  are  void  for  want  of 
power  in  the  tribunal  to  act,  as  when  void  in  consequence  of  some  ma- 
tstial  inegolarity.    Id, 

JUBY  AKD  JUBOBS. 

L  ChkAND  JUBT  COMPO8XD  OF  NINETEEN  JUBOBS.IS  IlLBOAL  IN  Ml88IS«IFPI 

under  the  statute  of  1830,  which  is  not  repealed  by  the  statute  of  1854. 
Mm^  V.  SUUt,  851. 
&  Whbbb  Gband  Jubt  Who  Found  Indictwent  Afpbabs  fbom  Reoobd  to 
HAVB  BBBN  Illboallt  Conbtitutbd,  a  motion  in  arrest  of  judgment  on 
this  ground  should  be  granted.    Id, 

%    OONSTBUOnON  OF  COMMXBCIAL  COBBBSPONDENOE  IS  SOMETIMES  NOT  MeBB 

QuxsTlON  OF  Law,  but  more  a  question  of  fact;  and  when  this  is  the 
case,  it  may  properly  be  left  to  the  jury.    Sbgin  v.  Cormolyt  450. 
4»  Bbabonablb  Gabb  and  Unnxoessabt  Damage  abb  Qub«iovsof  Faoi 
Jubt.    Dwmd  v.  Keoae,  04 

See  Contbactb;  Ehinbnt  Domain,  6»  0. 
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landlokd  asd  tenant. 

1.  TiKiirr  m  VoBBtasiov,  though  Hx  has  No  Title  to  Uie  liod,  is  tbe  tnit 
owner  of  taipentine  prodaoed  by  his  labor  and  cnlti^mtion,  and  sewed 
from  the  realty.  He  may  maintain  trover  for  its  converdon  against  tbe 
owner  of  the  land.    Branch  A  Thomas  ▼.  MomKn^  770L 

2.  DnCAKD  lOB  RbNT  18  NOT  FEB  Sb  LiXN  ON  GOOOS  ON  LXASKD  PHXHUn^ 

hot  becomes  a  lien  only  after  the  right  of  (distress  liss  been  exereised, 
Buebep  y.  8tun{fer,  129. 
S.  Tenant,  aftkr  Expulation  of  his  Lsasb  anb  bis  RxMOVAii  fboh 
liBAflXD  Pbemisbs,  HAS  RiOHT  to  a  reasonable  ingress  npon  the  land  Is 
order  to  remove  his  property.    DamieU  ▼.  Brown,  505. 

4.  Tenant  cannot  Justift  Use  of  Fobce  in  Obtainino  Possession  of  bib 

Pbopebtt  left  on  the  leased  premises  after  the  expiration  of  the  lesss. 
Id. 

5.  Tenant  cannot  Maintain  Trespass  against  his  Co-tenant  for  taking 

and  carrying  away  the  common  property.    Id, 
l»  Entbt  of  Tenant  fob  Pubpose  of  Takinq  awat  Pbopbett  to  Whhb 

He  has  Bioht  as  Tenant  in  Gobmon  is  justifiable  of  itself;  bat  is  so 

by  force  of  a  license  in  law.    Id. 
7*  Entbt  of  Tenant  upon  Real  Estate  of  bis  Lanblobd  fob  Pubpose  of 

Taking  awat  Pbopbett  to  Which  He  had  Bight  as  Tenant  in 

CoBBON,  if  accompanied  by  violence  to  the  owner  of  the  property,  makes 

him  a  trespasaer  ab  inUh,  and  liable,  not  only  for  the  entry,  bat  for  tbe 

landlord's  share  of  the  crop  carried  away.    Id, 
ft.  Defendant  is  not  Liable  fob  Tobtious  Acts  of  bs  t.— «— ^  uhlbsb 

AuTBOBiZED  BT  HiB.    Dwind  V.  FeoBie,  94 

See  CO-TENANCT,  6. 

LABCENY. 
Bee  Anibalb»  13. 

LICENSE. 

LlOENBE  cannot  BE  OOUNTBBBANDED  AfTEB  It  HAS  BEEH  ElEWTBD  80  SS 

to  permit  acts  done  under  it  to  be  treated  as  trespaaMS.    JWAr  ▼.  Detm^ 

484. 

LIENS. 

WoBD  "  Machine,  "  in  Mabtland  Mechanics'  Lien  Law  of  1845,  does 

NOT  INCLUDE  Machines  that  abb  Movable  in  their  operation  and  nse; 

each  a  construction  not  being  in  accordance  with  the  intention  of  the 

legidatare  as  shown  by  the  act,  or  justified  by  sound  rules  of  oonstmotion. 

"  Goal-cars"  are,  therefore,  not  subjecta  of  mechanics'  liens,  under  the  act. 

Oar  Spring  Co,  v.  Railroad  Co,,  181. 

Bsa  Bona  Fidb  Pubohasxbs,  3»  4;  Landlobd  and  Tenant;  2;  Pawns; 

Statute  of  LiBiTATioNa;  8. 

LUNATICS. 
See  QuABDiAN  and  Wabd. 

mabbiage  and  DIVOBCE. 

I.  Pbobisbs  to  Mabbt  in  Futube,  although  followed  by  cohabitation,  do  asl 
constitute  marriage  in  such  sense  as  to  render  issue  Intimate.  OhmB§ 
r,  Arnold,  609. 
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IL  liABBiAOK  HAT  BM  Pbotxd  bt  GoimEBSioM  of  ooe  OH  trial  for  ftdnltery 
that  he  had  a  wife,  and  that  the  woman  with  whom  he  lived  was  his 
wife.    StaU  ▼.  Libby^  115. 

lb  Adultert  as  Okouio)  or  Bivobci  must  bs  Chabgsd  at  oommitted  at  a 
particular  time  and  place.    Ibrr  ▼•  Fourrt  400. 

4.  Namx  of  Pebsoh  with  Whom  Adultxbt,  Cbabobd  as  OBouini  o?  Di* 
▼OBCB,  WAS  CoMmTTKD  need  not  be  set  forth  in  bill  for  divorce  nnlen 
reasonable  certainty  cannot  otherwise  be  attained.    Id, 

§.  DnroBGB  Sbvbbs  Mabbiaob  Tib  as  to  Both  Pabctixs,  without  lefemos 
to  the  question  as  to  which  was  in  &alt.    StaU  v.  Weatherby,  69. 

SeeWiLLa^  6. 

MASTER  AND  SERVANT. 

1.  Iv  AonoB  BT  Sbbvabt  aqainbt  Masteb  vob  Ibjvbibs  Sxtbtainbd  bt 
EzPLoeiOH  OT  Stbav-bohjcb,  where  the  statote  reqtured  a  fusible  safety- 
ping  on  the  boiler,  and  it  was  proved  tiiat  there  was  no  such  plug  on  de- 
fendant's boiler,  plaintiff  was  entitled  to  recover;  and  in  such  case  there 
was  no  error  in  excluding  evidence  of  a  custom  among  engineers  not  to 
use  such  a  plug,  or  in  refusing  to  instruct  the  jury  that  the  defendant 
was  not  liable  if  he  used  all  the  appliances  ordinarily  used  on  boilers  for 
safety,  but  did  not  use  such  plug.    Cayxer  v.  Taylor,  317. 

i.  Obdinabt  Oakb  in  Pabticulab  Casb  Dsfsnds  on  the  character  and  risks 
and  exposures  of  the  business  in  which  it  is  to  be  exercised,  and  the  de- 
gree required  is  higher  where  life  or  limb  is  endangered,  or  a  larger 
amount  of  property  is  involved,  than  in  other  cases.    Id» 

B.  Mabtbb  is  Liablb  to  Sbbvaxt  vob  Injubibs  Caused  bt  NxouoENcai  of 
Ikoomfbtbnt  Fellow-sxbtabt  who  was  knowingly  or  negligently  em- 
ployed by  the  master.    Id. 

4b  Masteb  is  Liable  to  Sebvant  fob  Ibjubies  Rbsultino  fbom  Defect  nr 
Machikebt,  although  a  fellow-servant's  negligence  contributes  to  the 
injury.    Id, 

ft.  Btidbncb  of  Txbms  of  HnuNO  of  Otheb  Emplotees  of  Same  Ehplotsb 
is  inadmissible  for  the  purpose  of  ascertaining  the  terms  upon  which  an* 
other  employee  was  hired.    Lakeman  v.  Pollard,  TI. 

0.  Emplotee  Pbsvented  bt  Sickness  ob  Similab  Disabiutt  fbom  Ful- 
FILUBO  Ck>NTBACT  of  service  may  recover  on  a  quotum  meruit  for 
what  he  has  done.    Id, 

7.  Emflotee  Quitting    Sebvice    bboause  of   Pbevaiuno  DANOEBona 

Efidevio,  of  such  a  character  that  a  man  exercising  ordinary  care  and 
prudence  would  have  been  justified  in  leaving  by  reason  of  it,  is  excused 
for  not  fulfilling  his  contract,  though  it  appears  that  employees  who  con- 
tinued at  work  in  the  same  service  were  healthy  and  continued  so.     Jd, 

8.  JuBT  ABE  Judges  whetheb  Employee  Quitting  Sebvioe  because  of 

Epidemio  prevailing  in  the  vicinity  had  adequate  cause  for  so  doing. 
Id. 
••  Deglabation  bt  Employee  fob  Bbeach  of  Contbact  is  Sufficient  afteb 
Vebdict,  though  it  fail  to  allege  that  the  plaintiff  offered  to  perform  his 
part  of  the  agreement,  if  it  allege  that  ho  was  willing  to  do  so,  but  after 
he  had  undertaken  the  work  he  was  told  by  the  defendant  that  if  he 
continued  in  his  service  it  must  be  at  greatly  reduced  wages.  Hunt  t. 
Crane,  2&i. 
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IOl  Emplotii  Who  Onijys  Employment  AVTBBDiBCBABoanPBBcniBD  10 
GxT  BxsT  Wages  He  cav,  and  the  burden  of  proving  the  oontniy  U  on 
the  defendant,  in  an  action  by  the  employee  for  damages  canaed  by  a  r^ 
fnaal  to  allow  him  to  complete  his  contract    Id, 

IL  Emploteb  Repusino  to  Allow  Emplotke  to  Psbiobm  Covtbact  at 
Ao&EED  Bate  is  liable  to  employee  for  such  damages  as  he  may 
after  due  diligence  to  obtain  other  and  the  best  wages  he  can  in 
proper  business,  and  the  burden  of  proving  dne  diligence  is  upon  the 
l^loyee.    IdU 

MECHANICS*  LIENS. 
See  LISN8. 

MOBTQAGES. 

L  MoBTQAOB  or  **All  Bight,  Title,  and  Imtbbest  Whioh  McMrxQAOOiE 
vow  KAa  in  fonndation  or  stone-work  of  a  bailding  in  ootuse  of  conalne- 
tion,  and  which  he  may  have  in  and  onto  said  bailding  daring  its  erectioa 
and  completion,  and  after  it  is  completed,'*  for  the  purpose  of  — '«»Hi»g 
advances  to  enable  him  to  erect  the  building,  passes  the  land  on  which 
the  building  stands.    Oreenwood  v.  Murdoch^  272. 

S.  Obioznal  Mo&toaos  not  Extinguished  ob  Dischabobd  bt  Subsbqitent 
Fbaudttlent  Conybtancb — Avoided  Contbact  BEnoBES  Each  Pabst 
TO  HIS  Pbevioitsly  Ezishng  Bights — ^Bights  op  Pubchaseb  undeb 
bib  Fbaudulent  Contbact.— If  a  note  secured  by  a  valid  pre-existing 
mortgage  is  given  up  to  the  mortgagor  upon  the  execution  by  him  to  the 
mortgagee  of  a  fraudulent  conveyance  of  the  premises,  the  amount  of 
the  note  being  included  in  the  debt  intended  to  be  secured  by  the  fraud- 
ulent conveyance,  the  original  mortgage  is  not  thereby  extinguisbed  or 
discharged.  If  such  fraudulent  conveyance  is  avoided  by  the  creditoca 
of  the  mortgagor,  the  mortgagee  is  remitted  to  his  previously  ^y^^tiTig 
legal  rights  under  the  mortgage.  The  purchaser  is  permitted  to  hold 
nothing  by  his  fraudulent  contract,  and  the  creditors  take  all  their  debtor 
fraudulently  conveyed,  and  nothing  more.    Ladd  v.  Wiggin^  651. 

!•  Subsequent  Disposal  bt  Mobtoagob  op  Considebation  op  Mobtoaob 
does  not  affect  the  validity  of  the  mortgage,  or  render  it  not  Umok  fdt  at 
the  time  it  was  made.    OenercU  Ins.  Co.  v.  U.  S.  Ins.  Co.,  174. 

ir  Appeal  Lies  pbom  Dbcbes  Passed  undeb  Mabyland  Act  of  1833,  c.  181, 
and  its  supplements,  concerning  the  summary  foreclosure  and  sale  ol 
mortgages,  and  on  such  appeal  the  appellate  court  will  review  the  pro- 
ceedings as  presented  by  the  record,  examine  the  terms  and  conditions  of 
the  mortgage,  and  determine  whether  the  decree  is  in  conformity  tiiere- 
with.    Hobiftgon  v.  Homestead  AssocicUion,  145. 

5,  Dbobbb  not  in  Conpobmitt  with  Conditions  op  Mobtoagb,  and  em* 

braced  in  the  terms  of  assent  to  the  decree  contained  in  the  mortgage 
itself,  cannot  be  passed  under  the  Maryland  act  of  1833,  c  181.    Id, 

6.  Amount  Due  on  Mobtoagb  cannot  be  Detebmined  Jcdiciallt  bt 

Decbbb  op  Coubt  under  the  act  of  1833,  c.  181.    Id. 

7*  MOBTGAGES  TO  BUILDING  ASSOCIATIONS  ABE  NOT  WITHIN  PBOTUIONE  OT 

Mabtland  Act  of  1825,  c,  60,  requiring  mortgages  to  specify  on  their 
faces  the  principal  sums  intended  to  be  secured;  or  if  they  are,  that  act 
is  repealed  pro  tanto  by  the  act  of  1852,  c  148»  and  the  latter  aot»  bf 
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fdr  impUosfcion,  brings  sach  mortgagw  withii.  the  Mt  of  1883,  o.  I8I9 
and  its  sapplementa.    Id, 

il  BiTLI  lOB  ASCBBTAININO  AXOUMT  BUILDIVO  AbSOOIATION  IS  ElCTtTUD  TO 

Bboeitx  in  Pbjbsxkti  on  MosiaAQX  given  to  it  to  peonre  interest  on  • 
loiui,  dues,  fines,  and  charges  on  the  property  during  the  existence  of  the 
association,  is  to  ascertain  the  probable  duration  of  the  association,  then 
to  estimate  the  aggregate  amount  of  the  interest  and  dues  for  that  time, 
rebating  from  that  snm  a  Jast  sam  for  interest,  and  adding  thereto  the 
arrearages  doe,  after  allowing  for  payments  made  to  the  association.   Id, 

H-  MOBTOAQSS   TO  BUILDINO  AsSOOIATIOini  ABB  FbXB  VBOM    OBJXCnON  OIT 

Obound  or  UsuBT,  if  executed  in  conformity  with  the  Maryland  act  of 
1852,  c  148.    Id. 

10.  FOBBCLOSUBB  OV  MOBTOAQB  TBAirSTIBBBD  AS  COLLATKBAL  SbOUBITT  fof 

the  debt  of  a  third  person  does  not  operate  as  a  payment  of  snch  debt. 
The  debt  is  not  paid  nntil  the  property  mortgaged  has  been  aotoally  sold 
and  converted  into  money;  and  where  the  debt  so  secured  is  that  of 
another  person,  the  right  of  action  of  the  mortgagee  against  him  for 
money  paid  to  his  use  is  not  barred  by  the  statute  of  limitations  until 
six  years  after  such  sale  and  conversion.    Brown  v.  Tyltr^  239. 

11.  Bond  by  Obantex  to  Gbantob  in  Consideration  or  Contxtanob,  and 
conditioned  for  the  support  of  grantor  during  his  life,  and  in  case  of 
neglect  or  failure  in  the  condition,  to  reoonvey  the  land,  does  not  consti- 
tute a  mortgage;  in  case  of  neglect  or  failure  to  so  support,  the  grantor  is 
entitled  to  relief  in  equity  by  a  decree  of  reconveyance.  RMnton  ▼. 
RMn»on^  301. 

IS.  MoBTOAOX  HAT  BX  AssiONKD  IN  Sahx  Wat  ab  Debt  Itsblt,  becausc  it  is 
a  mere  incident  of  the  debt.     Ltodd  v.  Wiggin,  551. 

tS.  MOBTOAOB  CAN  BX  DiSCHABGXD  ONLY  BT  PaTMXNT  IN  FaOT  OX  DXBT  It 

SxouBxs,  or  a  release  by  the  mortgagee,  where  equity  requires  its  con- 
tinued existence.    Id, 

M.  MOBTQAQX   or    PXBSONAL  PbOPXBTT  DOES  NOT  EZTXND  TO  ANB  COVXB 

Othxb  Pxbsonal  Pbopebtt  SuBsm  uted  xob  It  upon  Sale,  nor  does 
it  cover  personal  property  purchased  with  the  proceeds  of  the  sale  of 
tliftt  mortgaged.    Saae  v.  Bevan^  170. 

See  BxcEivxBS,  4;  Bxoistbation,  2,  S. 

MX7NICIPAL  OOBPOBATIONS. 
See  CkxBVOBATiONs,  ^17;  Hiohwats;  JuBisDXonoN,  4. 

MUBDEB. 

SeelNSANTTT. 

NEGL16ENCB. 

L  Kbouoxnox  n  Mixed  QtrxsnoN  or  Law  and  Fact,  to  be  settled  by  the 
juij^  under  instructions  of  the  court.    Morris  v.  LUc^fiMt  540. 

1  Towns  abb  not  Liable  whxbx  thebe  has  been  Fault  ob  NBOuaENCE, 
in  any  degree,  on  the  part  of  him  who  has  sustained  the  damage;  and 
the  fact  that  such  person  is  a  wrong-doer,  a  trespasser,  or  a  violator  of 
the  law  IB  wholly  immateriaL    Id. 

B.  (hrx's  AonoN  roB  Damages  Sustained  rsoii  Neouoenox  or  Anothkb 
OAKNOT  BX  Dexeated  by  showing  that  ^ii^  former  party  is  a  wrong-doer. 
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a  trespMMr,  or  Tioktor  of  the  law,  wnlem  H  appears  that  his  own  nef- 
ligenoe  or  his  fsalt  has  directly  oontribated  to  his  damage.    I<L 

^  AonoN  uf  Katuri  or  Action  or  Case  mat  bs  Maintaikkd  aoaihst  Qaa 
OoKPAKT  for  all  oonsequential  damages  resalting  from  its  negligently  snf • 
fering  the  gas  to  escape  from  its  pipes.  But  the  harden  of  proof,  in  each 
an  action,  is  npon  the  plaintiff  to  establish  as  a  fact  the  failnrs  of  the 
company  to  exercise  dne  and  ordinary  care  in  keeping  its  pipes  In  a 
soond  and  safe  condition  for  the  transmission  and  distribution  of  the 
gas.    ffoU^  v.  Boston  0€ulighi  Co.^  233. 

ft.  Iv  AonoK  AGAINST  Gas  Compant  lOB  Inju&t  Gauskd  by  EacAFB  OF  Gas 
from  its  pipes,  the  plaintiff  must  prove  that  he  need  ordinary  care  for  hk 
own  protection  against  the  noxious  influence  of  the  gas,  or  he  oaanoi 
reooYcr  against  the  company.    Id. 

IL  Want  or  Obbinabt  Caub  on  Pabt  or  Fathxe  or  Minob  Child  In 
adopting  suitable  precautions  to  protect  such  child  from  the  hortfal 
effects  of  gas  escaping  from  the  pipes  will  defeat  an  action  broaght 
against  the  gas  company  for  injuries  sustained  by  said  minor  child  fran 
the  escape  of  the  gas.    Id, 

7*  In  AcnoN  against  Gas  Ookpant  iob  Injubt  Gaubid  bt  Kbolbot  to 
RxPAiB  Leaks  in  their  pipes,  evidence  is  admissible  on  the  part  of  the 
defendant  to  show  what  was  the  system  of  the  company  in  regard  to 
complaints  of  leaks,  not  for  the  purpose  of  showing  that  the  oompany 
exerted  the  same  degree  of  diligence  in  that  as  in  other  instanowB,  bat  to 
exhibit  its  system  and  plan  of  action  and  the  means  provided  by  it  for 
conducting  its  enterprise.    Id, 

S.  In  Action  fob  Damaobs  fob  Injubibb  to  PLAiNTiFr^s  Gabbxaob,  caused 
by  a  collision  with  defendant's  team,  where  it  appears  that  defendant  waa 
in  the  act  of  occupying  a  public  square  with  his  team,  when  plaintiff 
passed  by  with  his  carriage  and  occupied  the  square  himself,  plaintiff 
would  not,  as  a  matter  of  law,  deprive  himself  of  his  right  to  recover.  If, 
in  driving  in,  placing  his  carriage  and  remaining  there,  as  he  did,  he  waa 
in  the  exerciM  of  dne  and  ordinary  care,  and  the  defendant,  by  want  of 
ordinary  care  on  his  part  in  the  management  of  Us  team,  came  Into  col- 
lision with  plaintiff's  team,  and  thereby  cansed  the  injury;  and  the  bnr^ 
den  of  proof  is  on  plaintiff  to  show  that  he  was  in  the  exercise  of  ordinaiy 
care,  and  that  defendant  was  not.    Lant  v.  BryaaU^  282. 

Bee  Animals,  3,  19;  Comscon  Cabbtebs,  5-7;  Guabdian  and  Wabd;  Lm- 

KBEPBBS;  JUBT  AND  JUBOBS,  4;  MaSTEB  AND  SBBVANT,  1-i. 

NEGOTIABLE  INSTRUMENTS. 

1.  Fbomosobt  Notbs  abb  Govkbnbd  bt  Bulks  of  Commbboial  Law  Pbb- 

VAiLDfo  whbbb  Thet  ABB  Patablb.    EmoMid  V.  WkUe^  885. 

2.  Holdeb  of  Negotiable  Pafeb  is  Pbesvmed  to  be  Bona  Fidb  Holder 

until  something  is  shown  in  disparagement  of  his  title.    Id. 
8.  BuBDEN  OF  Pboyino  Himsblf  Bona  Fide  Holdeb  is  not  Cast  ufon 

Holdeb  of  negotiable  instrument  by  fact  that  the  maker  has  paid  the 

amount  thereof  to  the  original  payee.    Id. 
4k  Patmbnt  of  Antecedent  Debt,  and  Kelbasb  of  Pabties  Collatbballt 

Ltajjt.k,  is  sufficient  consideration  to  make  a  transfer  of  a  note  bonaJUk^ 

id. 
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i.  Obdxb  VtULWv  BT  Pbisidxnt  or  CoBFOBATiov  UTOV  iTB  I'BXAflUBKB,  di- 
recting him  abflolutely  to  pay  a  sum  certain  to  a  third  person,  in  dia- 
charge  of  a  debt  due  from  the  corporation,  ia  in  I^gal  efieot  a  promiasory 
note,  and  may  be  sued  on  aa  such,  without  averring  or  proving  that  the 
payee  denumded  payment  from  the  treasurer.  FairehUd  v.  Ogdetubiargh 
etcB.R,  Co,,  606. 

Iw  Obdkb  Drawn  bt  Onk  Agbnt  of  Cobfobation  upon  Another  agent  of 
the  same  corporation  is  not  a  bill  of  exchange;  for  as  both  agents  repio- 
sent  the  same  person,  it  lacks  the  essential  element  of  two  parties. 
Id. 

7.  Maxxr  ov  Pbomissort  Notb  or  Dbawxr  of  Bill  mat  Liqallt  Makx  It 

Patablb  to  Ordkr  of  HniSBLF.    SmaUey  v.  Wight,  112. 

8.  Kbootiabilitt  of  Bills  and  Pbomissort  Notbs  Patablb  to  Ordxr  of 

Ant  Othxr  than  Fiorrriovs  Pateb  does  not  exist  by  the  common  law; 
but  depends  entirely  upon  the  custom  of  merchants,  which  custom  has 
directed  that  the  assignment  should  be  made  by  a  writing  on  the  bill, 
called  an  indorsement,  appointing  the  contents  of  the  bill  to  be  paid  to 
some  third  person.    Id, 

9.  NoTxs  AND  Bills  Patablb  to  Obbxr  cannot  bb  Nbootiatbd  in  Fibst 

Instanob  bxobpt  bt  Indobsbmxnt  of  the  payee  or  his  legal  representa- 
tive, so  as  to  enable  the  holder  to  maintain  an  action  thereon  in  hia  own 
name.    Id, 

IOl  Kotb  or  Bnx  Patablb  to  Order  of  Maker  is  Invalid  as  Contract 
ttntil  It  is  Indorsed  bt  Him.  Such  paper  will  not  pass  the  legal  title 
in  the  first  instance  by  a  mere  delivery.  It  is  the  indorsement  alone 
which  gives  it  efiBcacy.    Id, 

11.  Maker  of  Note  or  Bill  Patablb  to  his  Own  Order  mat  Limit  its 
Kbootiabilitt  or  Make  It  General,  just  as  he  chooses.    Id, 

IS.  Where  Partt  not  Pateb  Signs  Note  on  Back,  and  the  fact  that  such 
signature  was  made  simultaneously  with  the  signature  of  the  maker,  and 
before  the  note  was  delivered  to  the  payee,  is  uncontroverted,  the  liabil- 
ity of  the  party  as  an  original  promisor  results  therefrom  and  exists  in 
the  absolute  form  indicated  on  the  note  itself,  and  is  not  to  be  controlled 
or  varied  by  oral  testimony  of  a  liability  as  guarantor  or  any  other  con- 
ditional liability.     WrigU  v.  Morae,  291. 

IS.  Pebson  Placing  his  Namb  on  Back  of  Note  Simcltaneouslt  with  the 
signature  by  the  maker,  and  before  it  is  passed  to  the  payee,  is  in  the  sit- 
uation of  an  original  promisor,  and  is  liable  in  every  respect  to  the  payee 
of  the  note.  Such  party  is  deemed  to  participate  in  the  original  consid- 
eration, and  to  be  liable  without  any  new  or  further  consideration.    Id, 

14.  Pebson  Placing  his  Name  on  Back  of  Note  mat  Show  bt  Parol  Evi- 
dence that  his  signature  was  placed  there  after  the  note  had  passed  to 
the  payee,  and  thus  establish  tiie  relation  of  guarantor,  and  its  liabilities 
only.    Id, 

Ifi.  One  Who  Writes  his  Name  on  Back  of  Pbomissort  Note  is  Liable 
AS  Original  Promisor,  where  he  is  not  otherwise  a  party  to  the  note, 
and  makes  such  signature  the  day  after  the  date  and  execution  of  the  note 
by  other  parties,  but  in  pursuance  of  an  agreement  to  do  so  at  the  time 
it  was  made.    CkUds  v.  Wyman,  111. 

I6L  Where  One,  not  Pateb  of  Note,  Signed  hls  Name  on  Back,  No 
Date  bct  that  of  Note  Appearino  Ant  where,  Presomftion  is  that 
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he  tfgned  it  when  the  maker  did»  or  agreed  to  nga  it,  and  ttak  he 
eequently  did  eo  in  pnrraanoe  of  ench  agreement.    Id. 

17.  WOBDS  ''WITHOUT  RSOOTSRSR**  AAB  AfPUOABLB  TO  IXWrnSOLg  AMD  MOl 

TO  Obioikal  Pbomisob.    Id. 
16.  Words  "without  Reooubsb"  Wbitten  vitdxb  SiaicATUBs  or  On 

NOT  Patbe,  upon  Back  of  Nots,  havx  Ko  Lbqal  Efvaor,  and  an 

men  anrplusage;  because  such  aignatnre  haa  the  same  effiaet  to  maka 

the  signer  an  original  promisor  as  if  he  had  signed  it  on  the  faee  with 

the  mUker.    Id. 
19.  Pboov  that  Pbomissobt  Kotb  sad  its  Obioiv  nr  Fbaudulbbt  Gom- 

BIVATION  between  the  pattiea  to  it»  for  the  purpose  of  defrsndiag  the 

creditors  of  the  plaintiir,  is  a  good  defense  to  an  action  on  an^  notau 

HamiUon  v.  SeulTs  AdvCr,  460. 
SO.  pRSSBNTMBNT  OF  Pbomisboet  Kotb  AT  Placs  OF  Dati  IS  sofficieDtk  in 

the  absence  of  proof  that  the  holder  at  its  matnrity  knew  that  the  maker 

resided  elsewhere.    Smith  ▼.  Philbrick,  315. 

21.   PRKSUMTTIOK  IS  THAT  MaKSB  OF  PbOMISSOBT  NoTB  RBSIDIS  AT  PLACS 

WHSBE  NoTi  18  Dated,  when  no  other  place  is  designated  aa  that  off 
its  negotiation  and  payment;  bat  this  presumption  may  bo  oyeroome  by 
proof  that  the  maker  resides  elsewhere  and  the  holder  was  aware  of  his 
place  of  residence.    Saucer  t.  WhUely^  126. 

22.  Demand  of  Payment  and  Protest  of  Pbomissobt  Notb  must  bb  Maui 
at  Residence  ob  Place  of  Business  of  Makbb,  in  order  to  chai^  aa 
indorser;  but  where  residence  and  place  of  business  are  unknown  and  can* 
not  be  learned  by  reasonable  inquiry,  demand  and  protest  at  the  place  at 
which  the  note  is  dated  is  sufficient.    Id. 

23.  Demand  of  Payment  of  Note  Payable  at  Pabtioitlab  Bastk,  made  at 
that  bank  after  close  of  business  hours,  bnt  to  which  the  offioen  of  the 
bank  answer  that  the  maker  has  no  funds  there,  is  sufficient  to  chaige  the 
indorser.    Shepherd  v.  ChamherkUn,  248. 

21  Cebtificatb  of  Protest  by  Kotaby  is  Suffioixnt  Evidbncb  of  Noticb 
OF  DisHONOB  to  the  indorser  of  a  note,  where  it  states  that  the  notary 
exhibited  the  note  at  the  promisors'  place  of  business  and  demanded 
pajrment,  and  was  answered  by  the  person  in  chaige  that  the  pronusoira 
had  left  no  funds  there  to  pay  it,  and  that  the  note  remaining  unpaid,  ha 
duly  notified  the  indorsers  by  written  notices  sent  them  by  mail  at  the 
request  of  the  holder,  the  time  limited  and  grace  having  expired.  X€ms> 
ton  FcUU  Bank  v.  Leonard,  49. 

26.  Notice  to  Indobseb  is  Pbbsumbd  to  Contain  Facts  Stated  nr  Gbb* 
tificatb  of  protest  of  the  notary  sending  it,  at  lesat  in  substance.    Id. 

26.  Notice  of  Dishonob  of  Note  Sent  to  Indobsbb*s  Fobmbb  Rbsidesgi^ 
where  he  has  changed  his  residence,  is  nevertheless  sufficient  if  he  has  hehl 
himself  out  to  the  public  by  his  conduct  as  still  residing  at  the  formsr 
place,  and  has  thereby  led  the  holder  to  believe  that  such  was  the  fmt(L 
Id. 
See  Bamcs  avd  Baxkiko;  Debtob  and  Cbxditob.  4;  I]iTSBBr»  l-S. 

NOnCE. 

Sea  BoHA  Fide  Pubchasbbs;  Gobpobations,  6;  Fbaitdulbxt  GojrtnK 
▲NOES,  6:  Highways,  14;  Neootiablb  Instbumxnts,  24-26. 
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KUISANGB. 

1.  AcrnoH  mat  bb  MAxiiTAnixD  aoaxsbt  Ovb  iob  Coomonmra  VmuamM 
EsiorKD  BT  Akothbb,  m  well  as  for  the  original  ereotioD.  PUUbwf  t. 
Moortt  01. 

JL  Pubohasxb  Of  Pbopbbtt  ok  Which  Nuibavcb  is  Ebbgtbd  d  not  Liablb 
lOB  ITS  CoNTiKUAVCB  nnlen  he  has  been  requested  to  remove  it.  The 
conveyanoe  does  not  transfer  the  grantor's  liability  to  the  grantee.    Id, 

9l  Publio  Nuibancb  hat  bb  Pbevbnted  bt  Injttnctiov  at  Suit  or  Privatb 
Pbbsok  if  he  would  be  specially  injured  by  its  creation,  and  for  which 
the  law  wonld  not  afford  an  adequate  remedy.  ffasniUon  ▼.  Whitridgef 
184. 

C  PaBTT  Who  AjSSITMIS  that  SOMBTHDra  is  NuISAKOB,  and  UKDBRTAKBf 

TO  Abatb  It  as  Such,  does  so  under  the  peril  of  being  deemed  a  tres- 
pssser  if  he  fail  to  establish  the  existence  of  the  nuisance;  or  having 
established  it,  employs  unneoessary  force  and  unwarrantable  means  for 
its  removal.  Thus  it  is  with  a  building  which  is  being  moved  through  a 
publio  highway.    €frave$  v.  ShaUtiek,  538. 

Ik  Abt  Pebsov  mat  Abatb  Common  Nuisancb;  but  he  does  so  at  the  risk  of 
being  deemed  a  trespasser,  unless  the  existence  of  the  nuisance  is  estab- 
lished.   Id. 

Ik  I>bfbk8B  or  Privatb  Pbopbbtt  Mxnagbd  bt  Moving  Buildino.— If  aa 
individual's  private  property  is  imperiled  or  endangered  by  a  building 
that  is  being  moved,  he  has  the  right  to  use  whatever  force  is  necessary 
to  protect  and  defend  that  property  from  injury.  But  a  mere  prospect 
of  future  injury  will  not  justify  the  destruction  of  the  building,  unless  it 
bo  a  common  nuisance.  And  where  there  is  time  and  opportunity  for 
the  interposition  of  an  adequate  legal  remedy  which  may  be  effectual,  the 
law  will  not  justify  the  summary  employment  of  force.    Id, 

T*  Determination  or  Kitisanob  on  Publio  Hiohwat. — ^The  juiy  must 
determine  from  all  the  circumstances  of  each  particular  case  whether  any 
object  permanently  placed,  temporarily  left,  or  slowly  moving  in  a  publio 
highway  is  or  is  not  a  nuisance.    Id, 

8.  Dbtermination  or  Nuisanob  on  Pubuo  Hiohwat  must,  at  common 
law,  depend  on  the  jury's  finding  of  the  fact  whether  or  not  the  given 
object,  under  all  the  drclbmstances  attending  its  occupation  of  the  high- 
way, unnecessarily  obstructed  the  free  passage  of  the  publio  over  mod 

upon  it.    Id, 

See  HiOHWATS,  16. 

OFFICE  AND  OFFICERS. 

L  LiABniTT  bob  Nbolbot  or  OmoiAL  Dutt  bt  OmcBR  or  Town  is  In- 
DIVIDUAL,  if  at  all,  and  not  offieiaL    Commiaaionera  v.  MaHhi,  833. 

8.  8uRBnx8  ON  Tax  Collector's  Bond  are  Llablb  roR  Monets  their 
Principal  ouobt  to  Account  roR;  but  they  should  not  suffer  from  a 
mistake  of  the  treasurer  in  passing  a  credit  to  the  wrong  account,  /n- 
habUanU  qfOrono  v,  Wedgnoood,  81. 

8.  SUREHES  IN  OmCIAL  BOND,  CoNDITIOKED  SiMFLT  EOR  FATFHrUL  PBR- 

rORMANCE  or  DuTT  by  the  principal,  are  not  precluded  from  contesting 
the  grounds  of  the  principal's  liability  by  a  judgment  recovered  against 
him  in  an  action  of  which  they  had  not  notice.     Thomoi  v.  HtMeik  619. 
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4.  Tax  OauMnon  Who  bab  Coxuboixd  Monr  wimoijt  Omcnov 
Tax-patkm  muct  Aooouvt  to  Towv  thxbuob.    /nJMttamii  qfOfttm 
▼.  Wedgewoodf  81 

PARDONS. 

L  Pabiwmxvo  Powxb  n,  bt  CojuiriTtiTiog  of  linsouBi;  Sxaurarnur 
y I8TXD  Dr  Cmxv  Exioutivb  officer  of  the  itetek  And  eumot  bo  oav- 
ciied  by  the  l^giBlatiire.    State  v.  5Zom,  467. 

1  Act  or  1857,  Bxlbasino  vbom  PBoeaounow  All  Pib9(»b  dt  Scats  or 
MnsoUBi  who  were  then  indicted  for  the  vioUtion  of  tho  act  to  reg«- 
late  drsm-fthope,  committed  before  the  fifteenth  of  Deoember,  1896»  npon 
payment  by  each  of  such  pereona  of  the  coata  in  the  caae^  and  n  lee  of 
two  doUara  to  the  drooit  attorney,  is  nnconatitntiana]*  being  an  al* 
tempted  ezerdae  of  the  pardoning  power,  and  an  intatfewuce  willi  the 
Jndieial  department  of  the  government.    Id, 

PABENT  AND  CmU). 

FA19XB  n  HOT  LiABLB  fOB  AsoAma  BT  LrrAST  CmuH  evao,  it  aaema*  i^n 
he  knows  the  child  to  be  of  a  Tieioas  disposition.  Bakerr,  Haldemtmt 
430. 

PABTITION. 

1.  OoPABOBirBBS  HAD  RiOBT  TO  PABiTiTioir  at  oommon  law;  aneh  rl^t  was 
given  to  Joint  tenants  and  tenants  in  common  by  statate.  PMrvis  ▼.  IFII- 
•on,  773. 

t.  Whev  in  Petitiok  roB  Pabtitiok,  filed  in  a  coart  of  law,  the  defendant 
pleads  sole  seisin  in  himself,  the  ooort  may  proceed  and  try  the  lane 
thnsariung.  It  is  only  when  the  petition  is  filed  in  a  coort  of  equity  that 
the  action  of  ejectment  becomes  necessary.    Id, 

P4IITNERSHIP. 

KXWBPAPEB  PaBAGBAPH   STATING   THAT  CERTAIN    PBBSON   IS   MbMBEB   GT 

Cibtain  Pabtnxbsrip,  but  not  purporting  to  be  inserted  by  the  part- 
nership, is  not  admissible  in  evidence  to  charge  such  peraon  aa  muk 
partner,  merely  on  proof  that  he  was  a  subscriber  to  the  paper  at  the 
time,  and  had  made  no  public  contradiction  of  the  statement.    PctUr  T. 

CrfVCflS,  290. 

See  DXBDfl,  10;  FbaUDVLBNT  CONTETANOBa,  6. 

PARTY-WALLS. 

OorvETANOEB  or  Adjoinino  Bttildings  having  Pabtt-wall  to  DmEBsm 
Gbanteeb,  the  center  line  of  the  wall  being  made  the  boundary  between 
them,  give  to  each  grantee  a  right  to  have  his  building  supported  by 
means  of  his  neighbor's  lialf  of  the  walL  When  either  buildii^s  becomes, 
by  age  and  decay,  so  dilapidated  that  rebuilding  becomea  necessary,  its 
owner  may  for  that  purpoee,  and  on  reasonable  notice  to  the  adjoining 
tenant,  and  using  proper  care  and  skill,  take  down  and  rebuild  the  party* 
wall,  without  incurring  liability  to  the  other  tenant.  Parttfidffe  v.  M- 
ler<,632. 
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PAWNS. 

Pawvsi  bt  Oiyoro  vr  Pdanaxov  of  the  pawnt  thon^  for  »  ipedal  piir> 
poM,  loMt  hit  lien,  and  oannot  reooTer  the  pawn  from  mi  Imiooaiii  par* 
ehMer  of  the  pawnor.    Bodeniammer  ▼.  ^euwom,  77fi. 

PENALTIBS. 
See  Dahaoxb*  1-4. 

F£BSONAL  PBOPEBTY. 

L  *'MoTABLB  PKonBrr"  ArnurDs  Pxbsov,  avd  n  tssbdobi  Gjuub 
'*  PsBfloiiAL,"  ee  dietmgnlehed  from  fixed  or  reel  property.  McLeam  ▼• 
Hardin,  740. 

t.  TuBrarmni  nr  Boxn  Cur  nrao  Tbxmb  ie  penonal  properly.    Bnmek  S 

Tkonuu  T.  Monittm,  770. 

See  BMAxar. 

PLEADING  AND  PRACTIGB. 

1.  Law  a»  Fobum  DmBMnm  Who  shall  u  PABrm  lo  Aonov.  Jtlrl^ 
land  T.  Xoios,  365. 

2l  Bulk  that  Cebtahttt  to  Commok  LrrENT  mitst  Exist  nr  Plsaddtm 
applies  ae  well  in  equity  aa  at  law,  the  reaion  of  the  role  in  both  in- 
stances being  to  inform  the  advene  party  with  saffident  preoision  of  the 
charge  made  against  him,  and  to  enable  the  conrt  to  pronounce  the  proper 
judgment.    Farr  t.  /Vht,  406. 

I.  Plaintdtt  will  bb  Allowed  to  Amend  his  Deolabation  bt  Stbikino 
out  Items  or  Illegal  Tbatho,  where  he  has  brought  an  action  for  the 
value  of  a  stock  of  goods  sold,  each  article  at  an  agreed  price,  but  where 
the  sale  of  some  of  the  articles  was  prohibited  by  statute.  Boyd  v. 
.fibton,  83. 

4.  Allegation  or  Special  Injubt  is  SnmoiENT  to  MAiNTADr  Action,  if 
plaintiff  shows  that  he  has  sustained  a  particular  injury,  di£forent  in  its 
character  from  that  which  is  common  to  all  citizens,  under  the  circnm- 
stsnces  of  the  case.    Dtoinel  v.  VeatU,  94. 

A.  Undeb  Complaint  Substantiallt  Alleging  that  PLAnrmv  was  Dit 
PBiVED  or  Use  or  his  Meadow  by  reason  of  the  defendant  causing 

•  water  to  overflow  it,  thereby  rendering  it  spongy  and  impassable,  it  ii 
competent  for  plaintiff  to  show  that  his  muck -bed  in  the  meadow,  valu- 
able for  manure,  was  made  inaccessible  by  the  flowage,  and  that  he  was 
injured  in  consequence  thereof;  for  if  the  single  question  is  whether  the 
railroad  company  so  constructed  its  road  as  to  injure  the  owner's  meadow- 
land  by  flowage,  the  latter  may  show  in  what  manner,  and  every  man- 
ner, in  which  the  flowing  impaired  the  profits  of  the  land.  Johnmm  t. 
AiUuUie  cte.  R,  R,  Co.,  660. 

Iw  Demubbeb  Admits  onlt  Facts  Well  Pleaded;  whxtheb  Injubt  is 
Remote  and  Consequential  is  a  conclusion  of  law  upon  the  facta 
stated  in  the  declaration.     Thuman  v.  Belvidere  R.  R.  Co,,  566. 

7*  Decision  bt  Appellate  Ck>0BT  upon  Demttbbxb  to  Bill  in  Equrt  Is 
not  an  adjudication  upon  the  validity  of  a  defense  set  up  by  plea  which 
had  not  been  decided  by  the  lower  court  and  was  not  considered  in  the 
appellate  court.    Abbey  v.  CammerdcU  Bank,  401. 
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Iw  PuA  nr  Abatsmxht  ior  Kon-joinbxb  of  TurAinn  nr  Commoh  or  Dii^ 

withoot  an  averment  that  the  dam  was  real  estate,  will  be  overmled  oa 
demnrrer.  Southard  r.  ffiUt  85. 
••  pLiA  ui  Abatement  of  Writ  mat  bs  Both  or  Wbit  anb  DmoajkaAnami 
and  it  must  be  so  where  it  is  intended  to  plead  in  abatement  only  to  a 
part  of  the  writ,  and  the  cause  of  abatement  arises  only  on  some  of  liis 
counts  in  the  declaration.    Id, 

10.  Qbbatbst  Acoubact  and  Precision  are  Eeqvibxd  in  F&amino  Plbai 
IN  Abateuent,  as  they  delay  the  trial  of  the  merits  of  the  action.    /dL 

11.  There  is  Settled  Distinotion  between  Mere  Personal  AonoNS  ov 
Tort  and  such  as  concern  real  property.    Id, 

IX  Plaintitf  in  AonoN  ex  Delicto  should  not  be  Ebottirxd  to  Ivolude 
All  Tort-feasors,  because  he  may  not  know  them,  or  be  aUe  to  find 
proof  against  them;  but  where  the  gist  of  the  action  is  that  the  defend- 
ants are  proprietors  of  the  land,  and  have  neglected  a  duty  inoident  to 
their  title,  it  is  otherwise.    Id, 

IS.  Payment,  Complete  or  Partial,  must  be  Pleaded,  beino  "New  Mas* 
TER  CoNSTiTUTiNa  DEFENSE,"  Wider  the  New  York  code  of  prooednre, 
sec  149.  and  it  cannot  be  shown  (either  in  bar  or  mitigation  of  xeooTery) 
under  a  general  denial.    McKyring  ▼.  BnU,  698. 

14h  Filing  Amended  Answer  that  Meets  Objections  Set  oot  nr  De- 
murrer TO  Original  Answer  is  an  admission  that  the  demorrer  was 
well  taken,  and  it  is  not  error  to  proceed  to  trial  upon  issues  of  £act  with- 
out a  decision  upon  the  demurrer.    Shirley  v.  JWxme,  375. 

Ifi.  Objection  of  Multifariousness  mat  be  Raised  at  Heardio^  but  is 
usually  done  by  demurrer;  and  when  made  at  the  hearing,  its  allowaiiea 
is  in  the  discretion  of  the  court,  and  is  never  allowed  where  the  real 
point  in  controversy  can  be  determined  as  well  as  if  there  were  aa  many 
suits  as  there  are  plaintifih.     HamiUon  v.  WhUridge^  184. 

Id.  Direction  of  Court  upon  Effect  of  Testimony  in  Cause  mat  Always 
BE  Asked  by  Party,  without  reserving  objections  as  to  its  admissi* 
bility  or  effect  at  the  time  of  its  introduction.  IiUoe»  ▼.  Amerieem  JBr- 
dtange  Bank,  190. 

17.  Findings  of  Fact  must  be  Left  to  Jury,  except  where  the  cause  is  tried 
upon  admissions  at  the  bar;  and  while  the  jury  may  discredit  testimonyt 
they  cannot  find  contrary  to  the  admiasions  of  the  parties.    Id. 

18.  INSTRUCTI02/  ASSUMINO^  EXISTENCE  OF  FaCT  ADMITTED  AT  TRLU.  IS  NOT 

Erroneous,  where  the  admission  is  made  for  the  benefit  of  a  party,  and 
is  of  a  fact  without  the  existence  of  which  he  could  not,  in  any  events 
recover.    Id, 

19.  Party  may  Ask  iNSisucnoN  as  to  Atfuoabelity  and  Eifbgt  of  Efx* 
dekob  when  testimony  is  taken  under  a  commission,  and  the  parts  that 
are  admissible  are  so  inseparably  blended  with  thoee  that  are  not  thai 
distinct  objections  cannot  be  made.    Pettigrew  v.  Bamnim^  212. 

20.  Prayer,  Subject  of  Which  is  Covered  by  Pretioub  iNBXKOomui^ 
Ought  not  to  be  Granted,  because  such  repetitions  are  <mlon1atnd  to 
embarrass  and  mislead  the  jury.    Id. 

21.  Judgment  will  not  be  Reversed  for  Befosalof  Cobbect  Prater,  H 
by  other  instructions,  the  law  has  been  given  to  the  Jury  as  &varaUy  sa 
the  appellant  could  have  desired.    Id, 
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S2:  Eefitsal  or  CoBBBor  ABanuLCt  JsaTRVcnovn,  applioable  to  no  dvidenoe 
in  the  eamt,  is  not  error.    JeliUon  v.  Ooodtrin^  02. 

23.  IwfTKUonoir  n  Pbopkrlt  Rjcfussd,  though  Oorrexjt  as  Abstbaot  Pbop- 

08ITI0N,  if  it  doM  not  fally  state  the  role  with  referenoe  to  the  facts  of 
the  case,  and  the  jury  have  already  been  fuUy  instmcted*  JJuni  v. 
Crane,  387. 

24.  Whxbb  trebb  is  No  Etidbngb  to  Wabbant  Jubt  in  Fimdivo  a  mate- 
rial fact,  the  judge  is  not  at  liberty  to  leave  it  to  them  to  determine 
whether  or  not  such  fact  is  proved;  but  he  should  direct  them  to  find 
that  it  is  not  proved.    Story  v.  Breimem,  620. 

SB.  Ebsovbous  ABinssiON  of  EvmsiroB  Which  Pboduosd  No  Rivbot  on 

the  jury,  as  shown  by  their  findings,  aflfords  no  ground  of  complaint. 

Lakeman  v.  Pottard,  TI» 
96.  Bbtusal  aw  Ixbtbuotion  in  Altxbnatitb  is  Right,  when  one  of  the 

altematiree  is  erroneous,  although  the  other  may  be  correct.    Berry  t. 

Chiffln,  123. 

57.  lysTBVonov  is  Ebbok sous  when  the  jury  is  instmoted  that  if  the  cred- 
itor received  a  note  "  in  settlement  for  or  in  payment  of  the  account  sued 
oo,"  the  debtor  was  entitled  to  a  credit  for  the  amount  of  the  note,  al* 
though  the  maker  and  first  indorser  became  applicants  for  the  benefit  el 
the  insovent  laws  and  were  finally  discharged.    Id, 

58.  Nbw  Tobk  Act  or  1855,  Ahthobizino  Coitbts  or  Oteb  and  Txbmivbb 
TO  Gbaitt  Nbw  Tbial,  although  No  Exception  was  Takbn  bexow, 
does  not  require  such  court  to  reverse  for  every  error  which  would  be  the 
subject  of  an  exception,  but  only  when  satisfied  that  the  verdict  is  against 
law  or  evidence,  or  that  justice  requires  a  new  triaL  People  v.  McOafun^ 
642. 

28.  Un>XB  Said  Act,  in  ordinary  cases,  the  court  cannot  determine  that  such 
is  the  character  of  the  verdict,  unless  the  whole  evidence  is  brought  up. 
Tet  if  the  charge  is  erroneous  on  a  point  of  law  fundamental  to  the  de» 
fense,  and  the  conviction  appears  to  have  been  founded  on  that  error,  a 
reversal  is  proper,  although  the  whole  evidence  is  not  before  the  courts 
and  no  exception  was  taken.    Id, 

10.  Coitbt  mat  Obdbb  Pboduotion  or  Dbxd  ttndxb  Which  Pabtt  to  Sim 
Claixs  Titlb,  where,  on  examination,  he  admits  that  it  is  in  his  posses 
sion,  and  such  deed  may  be  put  in  evidence  without  calling  the  attesting 
witness.    MeOregor  v.  Wait,  305. 

tl.  Pabtt  cannot  Goktlain  or  Ebbob  not  Pbuudigial  to  him.  BaJher 
V.  Haldeman,  430. 

tSL  Gausb  will  not  bb  Rbxandbd  bob  Fubthbb  PBOGBXDiirGB  unless  the 
record  shows  that  the  ends  of  justice  will  be  promoted  thereby.  Cfeneral 
Ine.  Co.  V.  United  States  Int.  Co.,  174. 

Bee  Oo-TBNAiror,  0;  Obihinal  Law;  Dxtinub;  BraoncxMT;  iN^nmcnoNS; 

Tbbspass;  Tbotxb. 

PLEDGE. 

AmiOATioH  ov  Subflvs  Abising  rsoM  Salb  or  Sbuuritiw  mat  bb 
liADB  pro  rata  to  all  liabilities  mentioned  in  a  letter  by  the  debtor  to 
the  pledgee,  directing  him  to  hold  the  stock  as  a  general  collateral 
security  for  all  the  pledgor's  liability  to  the  pledgee  at  prseent  existing 
or  which  may  hereafter  be  incurred  by  him.  Mchelberger  v.  Murdockt  140l 
Am.  Dmo.  ToIn  LXZX— 63 
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PRESCRIPTION. 

Tmi  BT  Pbbobiptiov,  Which  alwats  Pbsbufpooes  Okaxt,  n  Ai^ 
QUiBXD  BT  UNQvamoKBD  UsxB  and  enjoyoMnt  of  the  inadum  of  • 
town  for  twenty  yean  without  intemiption  and  with  tlia  aaHnt  of  tka 
gOTanunenl    Bow  v.  AUenMown,  489. 

PROCBSa 

1.  OmoEB  OARHOT  Bbxak  Outbb  Doob  of  Dwnuiro-Houn  in  ofdar  to 

execute  dril  prooeis.    Swain  v.  Migner,  244. 

2.  Wbuub  Buildivo  ib  Lbasxd  js  Diamtcr  PoBsioxa  to  Mveral  teoanti^ 

all  of  whom  have  the  right  to  nee  the  outer  door  of  the  building  and  tba 

hallways  in  common^  the  doors  leading  from  the  hallways  into  a  tenement 

in  the  sole  and  exclusiTe  possession  of  a  tenant  are  to  be  regarded  as 

outer  doors  which  an  offioer  has  no  right  to  break  open  in  order  to  ems 

ciTil  prooess.    Id, 

See  ATiAcmcxmBB. 

PUBLIC  LANDS. 

Patbrt  Ibbubd  to  Fionriona  Gbamtbb  is  NaLUiT,  and  oannot  fom  tte 
basis  of  n  Talid  title.     Jlkomas  v.  WyaU^  44(1. 

RAILROAD& 

1.  Raiuioad  Cobfobatiok  hab  Right  to  Construct  its  Road  ni  Abt 

Svitablb  and  Pbopkb  Manner  for  its  own  oonrenienoe  and  the  publio 
aocommodation,  and  the  right  to  vary  and  change  that  eonstniction 
within  the  established  limits  of  its  road  from  time  to  time  forever.  JdU- 
9on  V.  Atlantic  etc,  B,  B.  Co,,  66a 

2.  Railroad  Corporation  has  Right  to  Construct  its  Road  in  SuitaBLb 

AND  Proper  Manner,  whatever  may  be  the  injury  to  the  residne  of  the 
lands  of  the  same  owner;  but  the  mere  purchase  of  the  fee-simple  does 
not  authorize  it  to  flow  water  upon  lands  above  its  road  and  on  a  stream, 
although  its  rights  in  this  respect  are  more  extensive  than  it  would  have 
as  an  owner  against  the  parties  whose  lands  have  been  taken  for  the  road. 
Id. 

S.  In  All  Ordinary  Cases,  Railroad  Company  in  Building  its  Road  has 
No  Right  to  Obstruct  Natural  Waterooursb,  and  must  oonsbnct  a 
culvert  or  drain,  with  a  proper  grade,  to  carry  off  the  water.    Id. 

4.  In  Cases  or  Nbgessitt,  Railroad  Company  in  Building  its  Road  or 
Suitablb  and  Proper  Manner  may  Wholly  Obstruct  Natural  Wa 
teroourse,  and  submerge  lands  of  the  owner  other  than  those  taken  for 
the  track,  without  being  answerable  for  any  damage  resulting  from  that 
cause;  for  it  will  be  regarded  as  having  acquired  the  right  to  flow  such 
lands.    Id, 

ft.  Land-owner  can  Maintain  No  Action  against  Railroad  Company  for 
any  loss  or  injury  which  results  from  building  its  road  in  a  suitable  and 
proper  manner.    Id. 

C  Railroad  Corporation  is  Liable  for  All  Damages  Resulting  from 
Improper  and  unsuitable  ooniftmction  of  its  road  over  the  lands  of  sap 
other.    Id» 
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7.  lUn.ROAP  CoMFAinr  is  Liablb  fos  Ivjusm  Oocu8iokbi>  bt  Fatluiub  to 
Skiot  axv  Maiiitaik  sabctenfeul,  legal,  and  raffioient  fenoea  on  each 
aide  of  the  land  taken  by  them  for  their  railroad,  where  the  aame  paaaea 
through  indoaed  and  improved  landa,  if  thia  ia  a  dnty  impoaed  npon 
them  by  their  charter.     Whitney  v.  AUemHe  ete.  B.  B.  Co.,  103. 

&  LiasB  AND  AasioNMiNT  or  Eailboad  bt  m  Owsxbs  dobs  not  Bbubyx 
COMPANT  themaeWea  from  any  liability  for  loaaea  or  injniiea  impoaed 
upon  them  by  their  charter  and  the  laws  of  the  atate.    Id, 
See  CoMiioy  Carhtbrh,  7;  Hiohwatb,  2. 

BAPE. 
See  Gbdonal  Law,  26^  27. 

££ALTY. 

Dam  18  NOT  N^dBHUBiLT  Rbal  Ebtatb.  If  bnilt  by  one  peraon  on  the  land 
of  another,  with  the  latter'a  oonaent,  it  wonld  be  peraonal  estate.  SqiuA^ 
ard  ▼.  ma,  85. 

RECEIVERS. 

1.  Bill  is  iNsamciXNT  roB  Injunction  and  Apfointmbnt  or  RBcnrBR,  if 

it  alleges  only  that  the  defendant  ia  indebted  to  the  complainants,  and 
that  he  ia  dispoaing  of  hia  property,  collecting  money  due  him,  and  ae- 
oreting  the  aame,  with  intent  to  defraud  the  complainanta,  and  that  they 
are  infonned  and  believe  that  he  intenda  to  abaoond  and  defraud  his 
oraditors;  it  doea  not  show  that  the  complainants  have  any  lien  as  judg- 
ment creditors  or  otherwise  upon  the  defendant'a  property.  Uki  v.  DiJU 
Urn,  172. 

i,  ElOKITBB  MAT  BB  AfFOINTKD  AND    INJUNCTION    GbANTBD    AT    SuiT    OV 

JuDOMBNT  Cbbdhob  to  restrain  the  debtor  from  selling  hia  goods,  not- 
withstanding a  prior  mortgage  thereon,  not  yet  due,  to  another  person. 
Bote  V.  Sevan,  170. 
tb  Bill  u  SumoiBNT  fob  Injunction  and  Appointmxnt  of  BsonyBB 
if  it  allegea  that  executions  upon  valid  judgments  have  been  levied 
upon  gooda  in  a  store;  that  a  sale  thereof  to  satisfy  the  judgments  is 
sought  to  be  prevented  by  the  holder  of  a  prior  mortgage  thereon; 
that  the  property  is  more  than  sufficient  to  satisfy  the  mortgage,  and  the 
debtor  has  no  other  property;  that  since  the  execution  of  the  mortgage 
the  goods  remaining  in  the  possession  of  the  mortgagor,  some  of  them 
had  been  sold  and  other  goods  subetitnted  in  their  place,  and  that  if  the 
debtor  is  allowed  to  retain  the  possession  of  the  goods  he  would  so  dis- 
pose of  them  that  the  complainants'  daima  would  be  wholly  lost.    IcL 

L  MOBXOAOBB,  BBfOBB  HATDfO  BiQHT  TO  FOBBCLOSB,  MAT  HATB  BBCBTfBB 

Affointbd  in  a  case  of  danger  of  loss  of  the  gooda  mortgaged.    Id, 

EECX)GNIZANCB. 
See  SuBBTTSHiP,  6-10. 

BBCOUPMENT. 
See  Damaobs,  10. 
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RKKICRliiKSb 

OteoKK  BASimKO  AtmnoB's  Aooouht  will  hot  be  Bbtsbbd  In  i 
nn  0M8  beoanae  of  afulnxe  to  manhal  seoaritifliy  whan  the  aooooiit 
sabmitted  by  agveement,  with  a  recervatioii  of  tha  ri^^t  to  exeept;  and 
no  ezoaptum  waa  fflad  on  that  gnnmd.  OenerwU  /at;  (h.  t.  Umied  Surim 
/m.  Co.,  174. 

BflGISTRATIOK. 

1.  PuBOHAffiEE  AT  SHKBDTv'a  SaLb  IB  PuBCBASBB  withln  the  meanly  of  tta 

Miasonri  raoorduig  acta.    Draper  v.  Brymm^  483. 

S.  MOBTOAOXS  OV  EqUITABLB  I29TBBXST8  IK  LaBD  ABB  WRHIB  HaSTLABD 

Rbgistbt  Lawb;  theae  lawa,  being  daaigned  to  avoid  abuaaa  and  deoaita 
by  mortgagea  and  pratendad  titlea,  and  for  the  protection  of  erediton  and 
pnichaaera,  ahonld  be  oonatraed  to  e£foct  that  end.  Qtmeral  lug.  Co.  w, 
UmUd  SUUea  Im.  Oo.^  174 
S.  Actual  Knowlbdgb  of  Ezistbncb  or  Pbior  Ukbboobdbd  LrarBiniKirr 
ArfBcnKG  Titlb  to  Land  must  bb  Shown,  or  at  leaat  knowledge  of 
circomataneea  an£Scient  to  put  a  party  upon  inquiry,  in  order  to  gire 
anch  unrecorded  inatnunent  priority  over  a  anbaeqnent  recorded  deed, 
and  the  caae  muat  be  ao  dear  that  the  allowanoe  of  the  recorded  daim 
would  be  a  feaud  upon  the  party  aetting  up  the  unrecorded  inatnunent 
Id, 

4.   PUBOHABBB  AT  ShBEUI^B  SaLB  WhO  ToOK  WITH  KonOB  OB  PBUA  UVBX- 

OORDXD  Dbbd  ia  poetponed  to  the  prio^  purchaaer,  under  the  Miaaoozi 
act  of  1817.    I>raper  v.  Bryaon^  483. 

See  Bona  Fidb  Pubchabbbb. 

BJSMAINDERS. 

BsKAnrDBBXAB  n  BOX  Bbtoppbd  B7  Silenob  of  Tbnabt  bub  Ldb»  when 

ramaika  are  taade  in  hia  preaenoe  in  diaparagement  of  hia  titiec    Mc^ 

Qregar  v.  WaiU^  206. 

See  Wabtb. 

REVERSIONS. 
See  Wastb. 

RIPARIAN  RIGHTS. 

L  Rtpabiab  Pbopbibtorb  havb  Right  to  Flow  or  Watbb  in  ita  natural 
current»  without  any  obetructiona  injuriona  to  them.  PUUburg  v.  Moon, 
91. 

2.  Right  to  Usb  of  Watbb  is  Aoqitibbd  in  Pabticulab  Manhbb  by 

Unintbbbvptbd  Aiivbbsb  Ekjotmbnt  of  auch  uae  for  over  twenty 
yeara.    Id. 
8.  Advbbbb  Enjotmbbt  bt  Anothbb  is  What  Dbbibotb  Owxbb'b  Rion 
to  Usb  of  Watbb.    Id, 

4.  Owner's  Non-usbb  of  his  Right  to  Usb  of  Watbb  dobs  not  Impaib 

HIS  TxTLB  or  confer  any  right  thereto  upon  another.    Id, 

5.  Abanbonmbnt  of  Mill  Pbivilbgb  ob  Right  of  Wat  n  not  Cebated 

BT  Mbbb  Non-usbb  for  leaa  than  twenty  yeara;  nor  will  the  aale  of  a 
mill  privilege  for  ita  valuer  or  an  offer  to  aell,  be  regazded  aa  an  aban- 
doninent.    Id^ 
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C  Om  TnusT  nr  Oomiov  kat  Maintazv  Aoiiov  AOAnrm  sn  Co-raNAjrr 
for  direriiiig  the  water  from  their  oommon  mill  for  eeparate  pnrpoeee. 
Id. 

y.  Btibt  Mill*owvkb  has  Bight  to  Usx  ov  Waisb  abots  and  bxlow 
Hm  ICzLLi  to  floAt  logs  to  it,  to  float  rafts  and  lumber  to  market,  and  to 
float  away  waste  staff  from  his  mill,  etc.,  so  far  as  snoh  nse  is  reasomfcble 
and  oonformable  to  the  usages  and  wants  of  the  conumiiiity.  Jhoind  ▼• 
reosie,  94. 

8.  OwNJCB  or  Hnx  Putiliob  has  No  Bight  to  Baibb  Hbaj>  o»  Watbb 
BO  High  as  to  Injuhb  the  operations  of  an  older  mill  above  his  mill  site 
or  dam,  or  to  obstmct  the  pnblio  use  of  the  stream  as  one  navigable  for 
boats,  rafts,  or  lumber.    Id, 

%    <V  MlLli-0W2i'E&  BBLOW  ObST&UOIS    FlOW  OF  WaTBBB  OF  St&BAM  OVBX 

THsnt  AccnsTOMXD  Bbd,  thereby  destroying  their  former  ose  by  the 
owner  of  an  older  mill  above  for  the  pnrposes  of  boating  or  floating  rafts 
or  logs,  and  tarns  the  water  into  a  new  channel,  the  latter  has  a  right  to 
use  the  water  in  its  new  channel;  and  if  that  becomes  obstraoted,  he 
has  the  right  to  effect  a  suitable  passage-way  over  the  former  ^diannel, 
but  to  caose  no  nnneoessary  damage  in  doing  sa    Id, 

BOBBEBT. 
See  GBnnKAL  Law,  34, 3S. 

SALES. 

1.  Salb  without  Deuvbrt  is  Valid  against  Vendor.   Webber  v.  Davw,  87. 

2,  TiTLB  Passes  bt  Salb  without  Delivekt  from  Tbub  Ownbb,  though  at 

the  time  of  the  sale  the  goods  are  in  the  tortious  possession  of  a  third 

person.    Id. 
8.  Sale. — ^Dblivbrt  of  Articlb  at  Fixed  Price,  under  Alternatitb- 

Agreement  that  the  article  is  to  be  paid  for  or  returned  at  the  option 

of  the  party  receiving  it,  constitutes  a  sale.     Crocker  v.  OuUtfer,  118. 
4.  Conditional  Sale. — Where  Property  is  Sold  and  Delivered  by  One 

TO  Another,  and  the  vendee  admits  the  title  to  be  in  the  vendor,  and  to 

remain  there  until  such  property,  is  fully  paid  for,   the  transaction 

amounts  to  a  conditional  sale.    Id, 

6.  Vendor's  Bight  to  Property  Sold  under  Conditional  Sale. — ^The 

vendor,  if  guilty  of  no  laches,  may  reclaim  the  property  even  from  a 
vendee  in  good  faith  and  without  notice.    Id, 
6b  Chattel  Sold  under  Conditional  Sale  is  in  Construottve  Possession 
OF  Seller,  and  an  action  msy  be  maintained  without  a  demand  in  case 
of  a  conversion  by  the  purchaser.     Id, 

7.  Express  Warranty  in  Sale  of  Chattels  may  bb^adb  without  Using 

Word  "Warrant,"  or  any  precise  form  of  expreesion,  by  any  clear 
and  dirtinct  affirmation  of  a  fact  as  to  the  essential  qualities  of  the 
article,  made  as  an  inducement  to  the  sale,  and  upon  faith  of  which  the 
vendee  purchases.    Bandall  v.  ThomUm,  56, 

8.  Affirmations  of  Quantity  and  Quality  Pending  Salb  are  Wabhan- 

VXBS  if  they  are  made  with  a  view  to  bring  about  a  sale,  and  have  that 
eflect;  but  they  must  oonstitnte  an  essential  indooemeiit  to  the  pari 
id. 
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9,  Waerahtt  n  hot  Cbxatid  vr  Dcsobiftivb  Wobss  or  Bill  ov  Salm  or 

VnsiL,  oontained  in  a  oarpeoter's  certificate  inocyrporated  tlievBiii*  r»- 
■pecting  the  capacity  of  the  veeeeL    Id, 

10.  Contract  is  not  Entibi  and  Indiyisiblb,  whxbk  Bhtibb  Sxook  or 
OooM  IS  Sold  at  one  and  the  same  time,  if  each  article  was  eoldfora  eep- 
aimte  and  dietinct  price  agreed  upon;  and  though  the  sale  of  eome  of  the 
articlee  wm  prohibited  by  Uw,  thie  illegality  will  not  render  the  ale  of  the 
other  articlee  illegal  also,  but  an  action  can  be  maintained  for  the  price  el 
the  latter.    Boyd  v.  JBaUm,  83L 

SBCUBITIES. 

!•  SioiTBiTr  ov  HiosEB  Katubi  ExTiHonisHSi  Inixbiob  SiomuTua,  at  a 
general  mlA,  but  a  higher  aecnrity  taken  ezpreesly  as  a  second  oollatenl 
security  for  the  same  debt^  and  upon  the  same  property,  will  not  eztin- 
gnish  the  inferior  security.    Ladd  v.  Wigging  651. 

IL  SUBBIQUXNT  SBOnSITT  TOB  DXBT  OF  EQUAL  DbORKX  WITH  FOBMXB  SbCU- 

BITT  for  the  same  debt  will  not,  by  operation  of  law,  extinguish  the  former 
■ecnrity.  Such  securities  are  distinct  and  independent,  although  both 
are  liens  upon  property.  To  make  the  second  security  an  extinguish- 
ment or  disohaige  of  the  first,  there  must  be  an  express  release*  or  al 
least  an  implied  release  from  a  covenant  not  to  sue.    Id, 

SLANDER. 

1.  DuTUiiri'iON  BBTwxxir  Actual  Maliox  and  Lboal  Maliob  in  Slaxdbb 
18,  that  the  former  implies  a  desire  and  intention  to  injure,  while  the 
latter  is  not  necessarily  inconsistent  with  an  honest  or  even  landaUepni^ 
pose.    JelUaon  ▼.  Goodioin,  62. 

8.  Legal  Maliob  in  Slavdeb  is  Pbuumftioii  or  Law,  but  Aoival  Mauoi 
a  question  of  fact  for  the  jury.    Id, 

8.  Legal  Malice  Alone  is  SuFncixNT,  in  SlanpeBv  to  support  the  aeticiL 
Id. 

4.  Legal  Malice  is  Implied  teom  Speaxing  AcnoNABLB  Wobds  which  srs 
not  privileged,  and  no  further  proof  of  malice  is  nectessary.    Id, 

6.  Evidence  of  Actual  Maucb  in  Slahdeb  is  Admtsstblb  to  BmABOi 

Daicaoes,  and  disproof  of  it  goes  only  in  mitigation.    Id, 

0.  Pboof  that  Wobds  webb  Pbtvilbobd  Communications  Bbpxls  Lboal 

Malice,  and  is  a  complete  justification,  in  an  action  for  slander.    Id, 

7.  Question  as  to  Pbivileged  Communications  Belatbb  only  to  Lboal 

Malice,  as  contradiBtinguished  from  aotaal  malice,  in  slander.    Id, 

8.  Lboal  Malice,  being  Question  of  Law,  is  fob  Coubt,  and  not  for  the 

jury,  upon  the  evidence,  in  an  action  for  slander.    Id, 

9.  Question  as  to  What  is  Pbitileoed  Communxgacion  n  tos  Coubt  to 

Detebminb,  in  an  action  for  slander.    Id. 

SPECIFIC  PERFORMANCE. 

1.  SPBomo  Pbbfobmange  will  not  be  Deobxed  of  Comtbaot  not  Faib, 

Just,  Cxbtain,  Reasonable,  anb  Mutually  Binbino  on  each  of  the 
parties  to  it,  and  when  it  appears  doubtful  whether  the  party  meant  te 
contract  to  the  exteut  to  which  he  is  sought  to  be  chaiged;  and  the  pay- 
ment of  the  consideration  does  not  change  the  mle.  ^ider  r,  Ora^t  ISSi 
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1.  Paifnmff AKT  Aa»MMimT  oactot  b»  BinroBcna>  ni  Eqpitt  if  It  oontaint 

BO  w«Mrdi  dcaigMd  to  make  it  mntoally  binding  npon  tbe  iwpeotiT* 

pwrtUt.    Id. 

See  Equitt,  15^  Id 

STATUTE  OF  FBAnD& 

L  M«M0miiPUM  SioMXD  BT  AvonoKSSB  AT  Tm  OF  Salb»  stating  the  tenna 
of  Bale  and  the  partiea  thereto,  is  anffioient^  within  the  atatate  of  franda, 
to  validate  a  sale  o£  realty,  the  auctiooeer  being  deemed  the  agent  of 
both  parties.    0*i>oimeU  ▼.  Leeman^  54. 

%  MXMOSAKDUM  BT  AlTCnONXXB  MUffT  ShOW  MaTXRIAL  CoiTDITIOira  OF  CON- 
TRACT, either  by  itself  or  by  referenoe  to  some  other  paper,  npon  a  aale 
of  realty,  or  no  action  will  lie  thereon,  either  at  law  or  in  equity.    Id, 

5.  MiMORAMDUM  OF  ArcTioNXSR  HOT  SHOWING  Tkrms  OF  Patv KNT  npon  an 

auction  sale,  except  by  stating  "one  third  cash  down,"  is  not  sufficient 
within  the  statute  of  frauds.    Id, 
L  Byidxhox  OF  Handbills  and  Kbwspaper  Notiobs  of  Salb  to  Am 
Mbmorandcm,  where  it  fails  to  state  the  terms  of  payment,  is  inadmis- 
sible.   Id, 

6.  Contract  to  Sxll  '*  Gbowino  Trebs  "  is  within  the  statute  of  frauds, 

being  a  contract  to  sell  "land,  or  some  interest  therein  or  concerning  the 
same,"  and  is  binding  on  the  vendor  if  signed  by  him;  it  is  not  necessary 
that  it  should  also  be  signed  by  the  vendee.  Mkett  v.  BumeU^  744. 
Iw  Lbttbr  is  Sdffioibnt  Evidbncb  of  Writing,  or  memorandum,  of  a  oon* 
tract  to  bind  a  vendor,  and  subject  him  to  an  action  for  a  breach,  if  there 
is  no  other  difficulty  in  the  way  of  the  vendee.    Id, 

See  Auctions. 

STATUTE  OF  LIMITATIONa 

L  Statdtx  of  LnciTATiONa  will  Bar  Suit  for  Wagbs  for  Sbrttobb  Bbv* 
dkbxd  through  Sbribs  of  Ybars  without  any  express  agreement  as  to 
time  of  payment,  upon  a  presumption  that  the  hiring  was  from  year  to 
year,  and  the  wages  became  due  yearly;  rather  than  that  no  right  of  ac- 
tion accrued  until  the  end  of  the  service.    Davis  v.  Chrton^  694L 

2m  Lnor  of  Judgment  of  Fbdbral  Court  Hbld  wtibin  Stasb  ia  subject  to 
the  statute  of  limitations  of  that  state.    Abb^  v.  CommerekU  Baads^  401. 

See  Adyebsb  Possbssion. 

STATUTES. 

1.  Btatutbs  in  Derogation  of  Common-law  Rights  are  to  be  strictly  con- 
stmed,  and  it  will  not  be  inferred  that  the  legislature  intended  to  alter 
common-law  principlds  further  than  is  clearly  expressed  or  the  case  abso- 
lutely requirea.     7%ngnuMn  v.  Belvidere  etc  H,  R,  Co,,  565. 

2l  Btatutes  should  be  Construed  with  View  to  Original  Intent  and 
Meaning  of  Makers;  and  the  intention  may  be  collected  from  the  cause 
or  necessity  of  making  the  act,  or  from  foreign  circumstances.  Car 
Spring  Co.  v.  B,  B,  Co,,  ISl. 

tb  Unoonbtztutional  Provision  of  Statute  does  not  Invalidate  Othbb 
Provisions  thereof  which  are  distinct  and  independent  of  it.  Brawm  v. 
BmUg,  389. 
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<  Tmcfrauan  or  OmsAL  Kaxubs  nr  Local  ScAsneB  vor 

TifUi  an  Tslid  notwithttanding  a  oomrtitetiaiial  nqpkmamA  ifaik  avtfj 
looal  bill  shall  ambiaoe  but  one  anbject,  which  ahall  bo  ■hjimwwI  in  tiia 
title;  aa,  in  oaae  of  proTirioiia  relating  toeoarti  tbionghoat  the aferteooB- 
tained  in  a  statote  entitled  "An  aot  to  enUige  the  Joiiadiotioa  of  the 
oovrto"  of  a partionlar  looality.    PeopU r,  MeCkamt  642. 

A.  OBAMAOnOL  Of  BVKftT  SZATUTB  18  DxXBBMmD  BT  FBOTJnOB%  AXD  SO* 

BT  Tnu,  for  the  pnipoae  of  aaoertaining  whether  it  fa  goDflfnl  or  looaL 

Id. 
t»  PUTAL  Laws  abb  not  to  bb  so  Conssbxtbd  am  to  Dbibat  Obtioub  Ibcbv* 

TXOB  Of  Lbozblatubb,  and  though  thej  are  not  to  be  extflndad,  thoj 

■hoold  receive  a  rational  oonatmotion.    Kelkr  v.  Staie,  226b 

7«  Habtlanb  L1CKH8B  Laws  of  1856  akd  of  1827»  and  Thobb  Suffumbbv- 
abt  to  liATTKBy  ABB  TO  BB  CoNSiDBBBD  tn  pari  moUria;  and  tlM 
abeenoe  of  a  penalty  in  the  later  act  leasee  those  failing  to  take  ont  n 
license  under  it  amenable  to  the  penalties  of  the  earlier  act,  the  later  aoft 
being  passed  with  the  design  of  snbjeotiDg  the  yendars  of  lager»beer  to 
the  same  restraints  as  those  selling  other  Uqnors.    Id. 

8.  Trlb  Of  Mabtland  Act  of  1856,  Chaftkb  353,  RxQunuNO  Ligbbsbb  or 

Vbndobb  Of  Laqkb-bbbb  MANUf AoruBBD  BT  Tkbmsblvbb  a  Suifi- 

GCENTLT  Dbbobiptitb  Of  ITS  SuBjBCT-KATTBB,  within  the  coostitnfional 

proTision,  which  requires  that  *' every  law  enacted  by  the  lagislafnrs 

shall  embrace  but  one  subject,  and  that  shall  be  described  in  the  titls^* 

the  title  being  "an  aot  to  raise  additional  revenue  to  pay  the  debts  of  the 

state,  by  increasing  the  rates  of  license  to  ordinary  ksepsri  and  tradsni* 

Id. 

See  CON8I1T0TIONAL  Law. 

8TBBSTS. 
See  HiOHWATH» 

SUEBT78HIP. 

L  Joint  Pbomibobon  Kotb  Known  to  CsBDnxm  to  bb  Subbtt  is  ontillBd 
to  all  the  benefits  appertaining  to  that  character.  Sprinfferr.  gVioCiahr, 
66. 

8.   WbBBB  SuBBTT  18  SlTBD  ALONB,  WhATBVBB  WOULD  DWOHABOB  HlX  Ib 

equity  is  a  good  defense  at  law.    Id, 
S.  Cbbditob  ha  vino  Skoubiit  fBOM  Fbinoipal  kubt  Hold  It  bob  Subbtt 

as  well  as  for  himself,  in  equity,  and  if  he  parts  with  it  without  the 

knowledge  or  consent  of  the  surety,  the  latter  is  released  to  the  amount 

of  the  property  surrendered.    Id, 
4h  BiTBBTr  18  Rblbasbd  bt  Cbbditob's  Subbbndbbxno  Attaobbd  Pbofkbtt 

Of  Pbinoipal  to  the  amount  of  the  property  so  snrxendend,  where  it  is 

done  without  his  consent  and  after  the  creditor's  lien  has  become  abso> 

lute  by  the  recovery  of  judgment.    Id, 

tk  BVBMTT  ia  NOT  DiSOBABOBD  BT  CbBDITOB'S  DiBOONTINIJINO  PBOaBBIMHOB 

aoainbt  Pbinoifal  where  there  is  no  abandoomsnt  of  any  absolnto  lisn 
or  security.    Id, 
••  Subbtibs  ON  Rbooonibanob  abb  Bound  Sbpabatblt  bbom  tbbib  Pbdnb* 
pal,  a  recognhnmoe  being  simply  a  commoB-law  obligatlosL    FttpU  r. 
JDeMiif ,  888i 
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y*  Okbbiov  ov  Him  w  PknomL  xv  DmjuuLHov  ov  fijKXMuifluurai  oaji« 
irov  Mi  AYAixja>  ov  ok  Monoir  nr  Assav  ov  JuDomHT,  m  rach  no- 
tkm  la  baaed  aolaly  on  deleoti  appaxent  on  the  fMe  of  the  loooid;  hot 
aoa-Joiiider  of  »  eo-oontnustor  oaa  only  be  taken  adTantage  of  when  the 
reeord  doea  not  show  it  by  plea  in  abatement.    Id,  . 

Sb  BlCXMHlSAiraiB  TO  AVBWBE  iMDUnMEn  WOB  JjASUOMST,  WRBOUT  DlWOBIB* 

ISO  What  Laboirt,  is  SunnoxiinLT  DisaBmrni  ot  Omoras;  the 
aasdng  of  an  oflbnie,  which  belongs  to  n  elaaa  whioh  haa  n  definite  and 
weD'ondentood  general  name,  by  moh  ganeiml  name  la  aanotloned  liy 
long  and  nnlf arm  naage.    Id. 

•i  FixLVBBvoBionnSpsoiALGiBOUiiRAHGmiuimiBWHXOBRncxrain^ 
n  Tamms  sosa  not  ImrAUDtATn  It  if  the  offioer  had  anthoilty  in  oaaea 
el  that  general  deaorfption  to  take  it;  and  it  la  not  neoeamry  in  deelaring 
upon  a  reoogninnoe  to  aver  the  eziatenoe  of  the  partionlar  faoti  ahowing 
that  the  offioer  had  anthority  to  take  it.    Id. 

¥K  DvxBuonoN  ov  IiTDionoENT  BiioBn  TiBM  AT  WmoR  PnaoK  xa  Baooo- 
vxziD  TO  AfnuB  IS  No  Dmorai  to  Aonov  on  BaoooNiZANaiy  the 
condition  of  which  li  that  the  person  ahall  appear  at  a  day  oertain  and 
abide  the  order  of  the  ooart;  for  nntil  disoharged  by  order  of  the  ooortp 
ho  mnat  appear  to  any  other  indiotmont  that  may  be  foond  agiJnat  him 
forthooffinaa.    Id. 

Sea  Qffxoi  anb  Oinon^  %  X 

TAXATION. 

L  llAviiKAORmNDDoHMnoAsnouxsSinjaotToTAZAnovAVX^lAaB^ 
Laws  on  Sami  Foomro  wxtb  Ixtobtsd  Axncus;  and  while  the 
atate  may  not  prerent  tho  mannfaotora  of  a  deleterioaa  artioli^  it  ia  nol 
bound  to  fonilah  a  market  for  it,  nor  to  abstain  from  the  paaaage  of  any 
law  which  it  may  deem  adviaable  or  neoeaaary  to  goard  the  health  or 
monia  of  its  eitiaena.    JTeUer  ▼.  SkUe,  228. 

&  Or  Cbamxmb  Pbotzdino  that  wbxn  Cmr  Tadb  Putar  PnopsBrr 
lOB  Stbnit  the  city  ahall  pay  to  the  owner  the  Talne  of  the  improTe- 
ment  to  the  public  generally,  and  that  the  remainder  of  the  Talne  of  the 
property  taken  ihall  be  aaaeaied  against  the  property  fronting  on  sneh 
staoet  and  in  the  blocka  next  adjaosnt,  on  either  aide  thereof^  "accord- 
ing to  the  Talne  of  the  property  so  ameased,  and  in  the  proportion  that  the 
owners  thereof  may  be  reepectlTely  benefited  by  the  improTements,"  Is 
oonstttattonaL  And  the  assessment  npon  the  lot-owners  fronting  on  tho 
■tieet  Is  a  hgitimale  and  conatitntlonal  ezeroiae  of  tho  taslitg  power* 
emnrmr.Okg^BL  LmtU,  47A. 

Bee  AoTXBSB  PoananoN,  8. 

TDIB. 
Bee  EuonoN. 

TOBTS. 
Baa  AooooNTi  OenvoBAnoNB,  6;  Landlobd  ahb  Than*,  t. 

TBBSPA8S. 
1,  TVrf  *—  QvABi  Geavsuk  Fuor  mat  n  liAnxAiNXD  on  Kakid  Foo- 
■miON  against  a  wrong-doer,  bnt  not  against  a  party  who  had  the  title 
and  right  of  entry.    Fukr  t.  Deem,  484. 
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&  TaamtAm  n  »ov  Iam  Wbovo  toax  Ir  n  Don ar  AocaiMnw;  «ririlh* 
darigD,  or  «?«  aciiiirt  tlM  wffl  of  tlM  Mte.    JTovrif  ▼.  JMeM^i 


RAM  OB  Wbooo  Dom  BT  Aoa[Dnnr»  wnBooT  Itamr,  ob 
AofOBli  WiXLi  n  BO*  Fauls,  In  the  mum  oI  that  wd  «■ 
ooBBootiflB  witli  aofeloBi  lor  nti^iganMi.    It  la  »  BifalortaB%  Mid  boI 
htdL    Id. 

^  IWVBT   n   TmflTOATM,    ABB  TBBBDOBB  TKMSfAaHf    OBLT 
BlBBOTLT  OOQAnOHBD  bj»  Bod  Is  BOt  BMTely  B 

froBi,  the  Mt  oompbiBfld  of.    Eoify  t.  BoiIob  fi^ofl^Jbl  Oa.»  SSIL 

IL  TkTiW  OABHO*  BB  lillBTAIVBD  VOB  Aot  DoBB  UVBBB  Ai 

OpMai'iTUTiOHAL  SxATUTB.    Browm  T.  BeaUff  S89. 

C  BbBBAXD  U  hot  LuBLB   AB   TBBVAflSBB  BOB  BbMOTXNO  QbAVB  BiOWi 

I^Uoad  there  by  hie  wif e'e  mother,  from  the  gnve  of  hie  wife^ 
hM  buried  Ina  pablio  boiying-groiuid,  where  he  does  not  InjBre  the 
and  holde  it  in  poneailon  ready  to  be  delivered  to  the  owner 
and  eanaea  the  removal  for  tiie  pofpoee  of  mbatitatiQg  another 
DunU  T.  Hofward^  284. 
1»  Brbt  bt  Owbbb  ow  Labd  abb  Bbbotioh  or  BiTiLDDra^  against  objeelion 
«f  tenant  at  anifinanoe  in  poeeeaiion,  doea  not  eonatitate  an  Indktabie 
treapaaa  at  oommon  law.    £ftaU  t.  Som^  751. 

8b  IbMOEABLB  l^KBDASa  IB  THAT   GomaTIKD   MaBU  FOBRt  Ib  B  maBBBT 

BBioiinting  to  a  breach  of  the  peace,  or  whioh  would  neoeanzfly  lead  tea 
braaoh  of  the  peace,  if  the  party  In  poaiearion  were  not  overawed  hf  the 
Soroe  displayed^  and  indnoed  to  anrrender  poaiearion  beoanae 
would  be  naeleea.  Id, 
8b  WsBTHBB  OxB  HAVOTO  BiOHi  OW  EsTBT  may  oao  force  if  neoeaaary  to 

Ua  right  li  an  nnaettled  qneetion,  aooarding  to  oommnn  law;  but  the 
BBthoritiea  may  be  reooncQed  on  thla  diatinotlon.  One  having  n  riight  el 
entiy  may  nee  force,  provided  it  doea  not  amoont  to  a  breach  «f  the 
i;  bat  one  not  having  each  right  li  goilty  of  indictable  treapaaa  if  he 
with  a  strong  hand,  onder  oiroomatancea  caloolated  toenito  tefror, 
•Uboagh  the  force  naed  doea  not  amoont  to  a  breach  of  tho  peace.  Id. 
Abdiau^  11,  20;  Ck>-TSBABor»  9;  Damaobi^  8;  EQumr,  S-7i  Labbiobb 
ABB  Tbbabt^  6;  LroiHBi;  Nbouobbci,  8. 

TBOVBEL 

WILL  BB  OOBVXBSIOB  OB  PBOPBBfT  WITUUUT  MaBVAL  TAXIBO  €B 

Bbkoval,  where  one  Interferaa  with  it,  and  witiumt  the  ownec^a  oonacBt 
to  diapoae  of  it  aa  having  title  in  hla  own  name.     WMtr  v. 


/kwM,  87. 


%  No  Dbmamb  IB  Kboubabt  BBVOBBCoMHBBuzvoSuniBTBovnt  where 

tliere  haa  been  an  aotnal  con  version,  and  it  can  be  proved.    Id. 
H  Dbkabd  ahd  Bbfusal  abb  oblt  Bvidbbob  or  Oobtbb8iob.    Id, 
€.  T^bOVBB  FouBDBD  OK  PoflSBBSioir  can  only  be  defeated  when  the  tnie  owner 

ia  known;  a  mere  possibility  that  snch  owner  will  affcerwarda  be  diaoov. 

ered  will  not  defeat  saoh  action.    Branch  S  Thomum  v.  iTcrrMoii,  770. 
iL  FkAiBTXfv  nr  Tbovxb  Glaimxho  Tttlb  vndxb  Dbkb  ot  Joibt  Owvbbb 
show  iti  dne  ezecntlon  by  all  the  grsntors;  it  li  jnadmiaslhle  to 
a  transfer  of  the  interest  of  one  owner,  unless  it  ia  oflbred  lor  this 

fipcse  alone.    SkMeif  r.  Feame^  876. 
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iL  RiooBD  OT  PBocnDnffcn  to  Tbt  Rioht  to  Pxbsohal  Pbopbrtt  Lstixd 
ov,  in  which  the  title  is  adjudged  against  the  claimant,  is  eonclnsive 
against  him  in  an  action  of  trover  by  him  for  the  property  against  the  pur- 
chaser under  the  execution.    Id. 

7.  JUDOmNT  AND  DISTRINGAS  AGAINST  CLAIMANT  IN  PbOCBBDINO  TO  TrT 

TiTLB  TO  Pebsonal  Pbopeett  Lbvixd  on  may  be  introduced  by  the  pur- 
chaser under  the  di&tringaM  in  an  action  brought  by  the  claimant  against 
him  for  the  property,  even  though  he  acquired  no  title  by  his  purchase, 
for  it  is  competent  for  him  to  show  that  the  plaintiff  has  no  title^  and  is 
therefore  not  entitled  to  recover.    Id, 

Bee  Animaub,  11,  14;  BAiunNTs,  1;  Co-rsNANcnr,  0;  Faoxobs;  Landlobd 

AND  Tenant,  1. 

TRUSTS  AND  TRUSTEES. 

1.  TsxJirr  RntruEs  to  Fraudulent  Debtor  tor  Creditors  on  Purchase  ot 
Land  in  Another's  Name  by  such  debtor  to  def  rand  his  creditors,  and 
the  debtor's  interest  is  subject  to  sale  on  execution,  and  the  execution 
purchaser  may  in  equity  compel  the  holder  of  the  legal  title  to  convey 
to  him,  to  surrender  possession,  and  to  account  for  the  rents  and  profits. 
Dunniea  v.  Cby,  420. 

S.  Purchaser  on  Execution  against  Fraudulent  Debtor  must  have 
SnsRirr's  Deed  to  laud  purchased  by  such  debtor  In  another's  name  to 
defraud  his  creditors  before  he  can  maintain  a  suit  to  compel  the  holder 
of  the  legal  title  to  convey  to  him.    Id» 

S.  Title  Held  by  Defendant  as  Trustee  mat  be  Transferred  by  sale 
under  an  execution  against  him.     OUes  v.  Palmer,  756. 

4.  Trustee  Who  Sets  up  Claim  for  Cestuis  Qde  Trust,  in  proceeding  to 

try  right  to  personal  property  levied  on,  is  presumed  to  have  been  prop- 
erly appointed,  in  the  absence  of  a  showing  to  the  contrary.  Shirley  v. 
Feame,  375. 
B.  Action  cannot  be  Maintained  for  Injuries  resulting  to  individuals 
from  acts  done  by  persons  in  the  execution  of  a  public  tmst  and  for  the 
public  benefit,  acting  with  due  skill  and  caution,  within  the  scope  of  their 
authority.     Timman  v.  Btlvtdere  He,  /?.  R.  Co,,  566. 

See  AooouNT;  Assignments  for  the  Benefit  of  CRSDnoRS. 

UNINCORPORATED  SOCIETIES. 

1.   CONBCITUTIOK   AND    Bt-LAWST   OF  VOLUNTARY  CHARITABLE  ASSOCIATION, 

such  as  an  Odd-Fellows'  lodge,  are  of  no  legal  validity  and  effsct  except 
as  contracts,  and  are  binding  only  on  members  who  are  shown  to  have 
personally  assented  to  them.    Austin  v.  Searing,  665. 

5.  Constitution  of  Grand  Lodge*  of  Odd- Fellows  is  not  binding  on  the 

members  of  an  unincorporated  subordinate  lodge  who  are  not  shown  to 
have  subscribed  it,  unless  it  is  adopted  by  the  constitution  of  the  sub- 
ordinate lodge  which  such  members  have  subscribed.  Id. 
I.  Provision  for  Forfeiture  of  Property  of  Subordinate  Lodge  in  the 
constitution  of  an  Odd-Fellows'  grand  lodge  for  misconduct,  on  the  ad- 
judication of  the  grand  lodge,  is  not  binding  upon  members  of  an  nnin- 
oorporated  subordinate  lodge,  even  though  they  have  assented  to  it,  such 
provision  being  against  public  policy;  and  an  adjudication  of  forfeiture 
mder  such  provision  wiU  not  be  enforoed  by  the  courts.     Id. 
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4  Whrhsb  Voluvtakt  Cbabixabli  A8800IATIOV  OAN  Sal  or  1m  mad  ia 
the  name  of  its  president  or  treaanreri  nnder  the  New  York  ststatet  of 
1849  and  1851,  quare.    Id. 

(L  POWKBS  OF  UnINOOKPOBATKD  PLA0B8  VHDXB  CONSTITOTION  AHD  liAWB  OT 

Nbw  Hampshibb  Poihtxd  out,  and  the  gradual  approzimation  of  the 

ooddition  and  powers  of  sooh  places  to  those  of  towns  shown.    Bcw  t. 

AUenBtown,  489. 

USAOES. 

Iv  Aonov  ON  AoBSXMXNT  TO  BuiLD  OoTAOONAL  Gbllab  Wall  at  aa 

a^^reed  price  per  foot,  evidence  is  admissible  of  the  usage  of  measoiing 

the  angles  of  sach  walls,  and  of  the  proper  mode  of  measnring  the  angles 

of  rectangular  waUs.     Ford  ▼.  TirreU,  401. 

USUEY. 
L  UsuBT  IS  Pkbsohal  DxnNss;  and  whbk  Sbt  up  AOAnrair  SuBSBQum 

PuBOKASSA,  only  the  amount  of  illegal  interest  is  to  be  deducted  from 

the  conditional  judgment  for  the  amount  due  on  a  mortgage.    Ladd  t. 

Wiggin^  651. 
8.  Aobbemxnt  to  Pat  Intebest  ibom  Datb  ov  Kotb,  iv  Notb  d  vof 

PuNCTUALLT  Paid  AT  Matubitt,  Ib  not  usurious,  and  may  be  enfofoed. 

Eogert  y.  Sample,  349. 

ySNDOB  AND  VENDEE. 

1.  Whzbb  Onb  or  Two  Pabties  to  Aobbehbnt  yob  BxoHAiroB  ov  LAma 
Exboutbs  his  Con vbtanob,  and  the  other  then  refuses,  but  afterwards 
executes  his  conveyance  also,  which  u  accepted,  suoh  acceptance  is  a 
bar  to  an  action  by  the  first  grantor  for  the  rent  of  the  land  granted  by 
him  between  the  dates  of  the  two  conveyances.     Warner  v.  Bacon,  253. 

1  Whebb  Pabtt  to  A6BBBME^^^  to  Convey  Bbal  Estate  has  Beouoht 
One  Action  for  damages  for  the  breach  of  the  agreement,  he  may,  in  a 
subsequent  action  on  the  same  agreement  brought  after  a  conveyance  has 
been  made  and  accepted,  recover  the  legal  damages  sustained  by  him  be* 
tween  the  time  when  the  former  action  was  commenced  and  the  tine 
when  the  conveyance  was  made  to  him,  by  reason  of  his  not  having,  dur- 
ing that  interval,  a  full  title  to  the  estate;  and  he  may  also,  in  snch 
action,  recover  the  amount  of  the  rent  which  was  aoemiDg  during  that 
time,  and  which  the  defendant  received.  But  in  such  action  evidence 
that  the  defendant  was  induced  to  make  the  agreement  by  the  false  and 
fraudulent  representations  of  the  plaintiff  cannot  be  admitted  either  by 
way  of  bar,  set-off,  or  recoupment.    Id, 

8.  Mbasube  of  Damages,  isr  Action  bt  Vendee  fob  Bbbach  or  Oontbact 
TO  CoNVET,  is  the  amount  of  the  purchase  money  and  interest,  where  no 
special  damage  has  resulted.     Herndon  v.  Harrismm,  399. 

4.  Vendee  Suing  fob  Damages  fob  Bbbach  of  C/Ontbact  to  Contet  Lahd 
can  recover  nothing  where  the  vendor,  before  suit,  offered  to  retnni  the 
notes  given  for  the  purchase  price,  and  brings  them  into  oourt  and  teo' 
ders  them  to  the  plaintiff.    Id, 

A.  Administbatob  of  Dbobased  Vbzomb  is  Pbopbb  Pbbsom  fob  Vbndeb 
TO  Tendeb  Pubohase  Movet  to  and  demand  deed  from,  and  not  the 
heirs,  sem&2e.    Id, 

••  Pbesumftion  dobs  not  Abisb  fbom  Pubchasb  of  a  partionlar  estate  in 
land  by  a  remainderman  or  reversioner  that  an  adjustment  of  %  dsim 
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whkk  the  Tvndee  has  against  the  Tendor  is  embcaoed  in  snch  pnxohasa 
Dupree  ▼.  DuprUf  767. 
7«  DiLAT  oy  TwBCTT  Days  is  Uhbeasonabls,  and  the  Yendor  is  not  bonnd, 
where  be  agrees  to  oonvey  timber  to  the  vendee  if  the  latter  shall  make 
and  deliver  notes  in  payment  within  a  week,  or  within  that  time  set  a 
day  for  the  consummation  of  the  oontraot.    Misutt  v.  Burnett,  744^ 

See  Damaobs,  5-7. 

VEEDICT. 
See  Eyidinoi,  3^  i» 

WAGEBa 
Nsw  ToBX  Statutx  to  Tbmvkst  BsTTDf  o  Ain>  Gamxno  gives  the  party  to 
a  wager  an  nnoonditional  right  to  recover  his  stake  from  the  stake-holder. 
The  fact  that  the  stake-holder,  after  the  determination  of  the  wager,  paid 
the  stakes  to  the  winner  by  direction  or  consent  of  the  loser,  is  no  de- 
fense to  an  action  afterwards  brought  by  the  latter,  under  the  statute. 
Storp  V.  Brmnan,  629. 

See  Cbimihal  Law,  11,  12. 

WAERANTY. 
See  Sales,  7-9. 

WASTE. 
Aonov  MAT  Mi  MAiiiTAiraD  BT  RsMAiNBiBJiAir  OT  FSfersioner  after  the 
pnrehase  by  him  of  a  partioolar  estate,  for  waste  oommitted  before. 
DiQMw  T.  Ihipnet  757. 

WATEBCOUBSEa 
See  Railroai>8,  3,  4. 

WAYS. 

L  OwirxB  or  Bioht  ow  Wat  over  Passaob-wat  mat  Disruiui  Son.  and 
pave  or  repair  the  way  for  the  purpose  of  keeping  it  fit  for  use,  provided 
in  so  doing  he  make  no  material  change  in  the  condition  of  the  way  nor 
interfere  with  the  estates  of  others  therein.     Brown  v.  Stone^  903. 

SL  Admissions  Made  bt  Witb  without  Rnowledob  of  heb  Husband  are 
not  competent  evidence  of  a  way  by  prescription  over  land  owned  by 
them  in  her  right.    McQrtgor  v.  Waii^  305. 

8L  Admissions  of  Riobt  of  Wat  otxb  Land  of  Parents,  bt  Son  who  re- 
sides with  his  parents  and  manages  their  estate,  are  not  competent 
against  the  parents  without  proof  of  the  extent  of  the  son*s  agency.  Id, 
See  HiOHWATB;  Bcpabian  Rights,  6. 

WILLS. 

1«  Whbbi  Death  of  Legatee  is  Spoken  of  as  Unoebtain  Event,  whether 
in  case  of  survivonhlp  or  in  that  of  a  bequest  to  one  person  with  a  limi* 
tation  over,  it  can  be  so  only  in  reference  to  some  other  event,  and  the 
death  of  the  testator  must  of  necessity  be  assumed  as  the  event  referred 
to,  when  no  other  is  mentioned  in  the  wilL    Vom  v.  Frttman^  734. 

SL  Whebx  Pbopebtt  is  Bequeathed  to  Two  ob  Mobb  Persons  Immedi- 
atblt  as  Tenants  in  Common,  with  a  remainder  over  to  the  survivors, 
the  survivorship  will,  unless  the  contrary  appear,  relate  to  the  time  of 
the  testator's  death,  and  those  surviving  him  will  take  absolutely. 
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AlUer,  if  it  appew  that  the  testator  referred  to  a  mrviTonihip  amoDg  the 
legatees.    Id, 

8.  Spbcial  Ciboumstavcxs  will  Pbkvbnt  AmiOAXiov  ofGestsbal  Ruu^ 
which,  in  immediate  bequests,  refers  the  oontingent  terms  in  which  the 
death  of  the  legatee  is  spoken  of  to  the  eyent  of  the  testator^  deatii; 
psrtioalarly  when  snoh  special  circamstanoes  are  attended  bywords  iivU- 
cating  that  the  testator  referred  to  a  snrvivorship  to  take  place  between 
legatees  after  his  death.     Id, 

i»  Appugatiok  or  Rols  Showino  that  Spboial  Ciboumsiahcb  axo  Ex- 
PBXSS  Words  in  Will  Rbver  to  SaBTrroBamp  BxrwsBir  Lboatbcs 
▲FTKR  Tsstatob's  Dbath.— Where  the  testator  gave  a  joint  estate  for 
life  to  his  mother  and  sister  with  an  absolute  estate  to  the  sunriFTr.  ex- 
pressed a  belief  that  he  would  soon  die,  that  these  two  objects  of  his 
bounty  would  surrive  him,  a^^inted  them  his  ezecutiizee,  gave  tliem 
minute  instructioDs  as  to  the  management  of  the  estate  and  selection 
of  agents,  advised  as  to  their  place  of  residence,  and  cautioned  them 
a^nst  imposition,  it  was  held  that  the  testator  meant  to  give  the  prop- 
erty to  the  survivor  of  the  two  who  should  become  so  by  the  death  of 
one  of  them  after  his  death.    Id. 

5.  Lboatkes  mat  Still  Hold  bt  Joint  Txnanot  nr  Kobth  Cabolzxa, 

though  the  incident  of  survivorship  was  abolished  by  the  act  of  1784i 
See  1  R.  S.,  c  43,  sec.  2;  Rev.  Code,  o.  43,  sec.  2.    /i2. 

6.  Condition  in  Husband's  Will  Rbstbainino  Widow's  Mabbiaob  by  pro- 

viding that  if  she  marry  again  a  devise  or  bequest  to  her  shall  be  void, 
and  that  the  property  shall  go  over,  is  valid  in  Missouri,  without  regard 
to  the  question  whether  the  property  is  real  or  personal*  or  whether  there 
are  children  of  the  marriage,  or  whether  the  wife  is  otherwise  provided 
for  in  the  event  of  marriage.  Dumey  ▼.  Seho^fler^  422. 
See  ExiouTOBS  and  Adminisibatobs. 

WITNESSES. 

1.  Intxbbstbd  Pabtt  mat  Testify  in  his  Own  Behalf  whev  Kg  Otkbb 

Etidsnoe  is  Reasonably  to  be  Expected;  and  when  a  guest  sues  sa 
innkeeper  to  recover  the  value  of  articles  stolen  from  his  trunk,  its  con- 
tents may  be  proved,  in  the  absence  of  other  proof,  by  the  testimony  of 
the  guest,  as,  from  the  necessity  of  the  case  and  nature  of  the  subject, 
no  proof  can  otherwise  be  expected.    PeUigrew  v.  Bamumt  212. 

2,  AocoMFucE  Beoominq  Witness  fob  People  is  not  Allowed  Benefit  of 

Pbivileoed  Communications,  for  in  entering  the  witness-box  to  escape 
punishment  himself,  he  contracts  to  give  a  full  and  complete  statement 
of  all  that  he  and  his  associates  may  have  done  or  said  relative  to  the 
crime  charged,  no  matter  where  or  when  done  or  to  whom  said.  Aider' 
man  v.  People^  321. 
lb  Exclusion  of  Rvidbnoe  Offebed  by  Defendant  fob  Pubposb  of  Con- 
TBADiCTiNO  WITNESS  Who,  OB  his  cross-examiuatlon,  testified  that  he 
had  never  expressed  any  hostile  feelings  towards  the  defendant,  that  the 
witness  in  a  conversation  with  a  third  person  about  a  note  which  had 
just  been  signed  by  him  and  the  defendant  said  that  the  defendant  had 
never  paid  liim  for  certain  services,  and  that  he  was  worth  nothing  him- 
self, and  that  he  had  taken  this  course  to  get  even  with  the  defendant,  is 
no  ground  of  exception.     Storks  v.  Sikea,  270. 

See  Depositions;  Deeds,  17 
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